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ABSTRACT 

The practice of Iraq and Kuwait in treaty succession has 
significantly contributed to the development of the concept of state 
succession not only in Islamic law but also in international law; a 
contribution which advocates the paramount importance of 
distinguishing between succession in fact and succession in law. 
Greatest attention is given to the latter in this study which is 
divided into the following four parts: 

Part 1. Survey of the development of the concept of succession 
in fact under Islamic law and throughout the practice of the Islamic 
State until the advent of the latter's territorial disintegration 
into many political entities, whereby various Arab territories 
developed independent factual identities. The practice of Iraq and 
Kuwait have been selected from among these entities in order to 
examine the maturity of certain Islamic legal rules governing 
succession in fact, upon which the rules governing succession in law 
are based. 

The second, third and fourt1 parts of this treatise survey the 
development of the concept of succession in law under Islamic law and 
its relationship to international law through five stages. 

A. Outline of the Islamic legacy in treaty succession according 
to the primary sources of Islamic law. 

B. Analysis of the selective practice of two of the evolving 
Arab states, namely Iraq and Kuwait, in order to throw some light on 
the application of the primary sources of Islamic law to treaty 
succession and the resort to principles embodied in the secondary 
sources where no provision is found in the former. This will help to 
explain the practice of these states with regard to certain 
controversial matters where no precedent existed. 

C. Study of the concept of state succession in Islamic legal 
theory from which the Iraqi doctrine of devolution and the Kuwaiti 
doctrine of non-devolution evolved. <A, Band C constitute part 2). 

D. <Part 3) The adoption of the Iraqi and Kuwaiti legal 
doctrines on treaty succession by other Arab political entities and 
the resulting evolution of Arabic public law. 

E. <Part 4) Interaction between principles and doctrines that 
have evolved from the secondary sources of Islamic law, such as 
Arabic public law, on treaty succession and international law by 
means of the codification process through the work of the U.N. I.L.C. 
and the 1978 Vienna Convention on State Succession in Respect of 
Treaties in which the Arab states made an important contributio~ to 
the development of the international legal order. This contribution 
will be further substantiated in the conclusions. 
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INTRODUCTORY REMARKS 

1. On the Selection of the Practice of Iraq and Kuwait: 

The practice of Iraq and Kuwait in treaty succession can only be 

appreciated by understanding the practice of their parent state under 

various Islamic governments. Specifically, these governments are the 

Rashidin Khilafa in al-Madina and subsequently, the Umayyid Khilafa 

in Damascus, the Abbasid Khilafa in Iraq and the Ottoman Khil!Jfa in 

Istanbul. Latterly, the establishment of :many Arab governments, 

including those of Iraq and Kuwait, in various parts of the Arab 

territory, and their coming under the protection or mandate of non

Muslim states, facilitated an interaction and reciprocal influence 

between Islamic and international law. The experiences of Iraq and 

Kuwait in treaty succession should be examined under Islamic law and 

Islamic legal theory on the basis of the continuity of their Islamic 

identity and hence the continuity of the factual and legal 

connections between these states and Islamic law. Furthermore, this 

approach should help non-M:uslims to understand the Islamic legal 

heritage with regard to treaty succession and elucidate another 

channel whereby reciprocal understanding can be achieved in order to 

establish a positive relationship between Islamic and international 

law, which ¥1111 undoubtedly contribute to the development of the 

international legal order. In this regard Iraq, and Kuwait have 

played active roles in the Arab solidarity movement (Pan-Arabism), 

the driving force that has helped establish the Arabic public law, 

which has evolved through the practical application of the principles 

of Islamic law in order to govern the inter se relations between 
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Arab states and their relations with non-Muslim states. It is thus 

through the Arabic public law that the relationship between Islamic 

and International law has been established. 

2. On the Translations: 

The system adopted for rendering Arabic names and terms to 

English characters is in conformity with that used in the 

Encyclopaedia of Islam. 

3. On the Scheme of the Research: 

The nucleus of the issue with which this paper is concerned will 

be formulated in the form of a main question although subsidiary 

questions will be investigated in separate chapters. The main 

question is: to what extent were the Ottoman Empire <the Islamic 

State) and Great Britain (a member state of the covenant territory) 

factually and lawfully replaced by Iraq and Kuwait at the date of 

their independence in respect of treaties that these former powers 

concluded on their behalf? This issue will be examined in the light 

of the available historical data and of such implications as arise in 

Islamic law, but whenever it is relevant, due regard will be paid to 

a comparative study of the Islamic views on the subject and the 

corresponding views of the international law jurists in order to 

clarify their differences and similarities and to help in determining 

the relationship between Islamic and international law and pointing 

out any contribution that has been made by the former to the 

development of the international legal order. For immediate 

purposes, the related question of the extent to which the pre-Islamic 

political entities were factually and juridicially replaced by the 
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Islamic State <the parent state of Iraq and KU'tlait) in respect of 

treaties concluded by the former powers 'flill be dealt with. The 

investigation of this question reveals that for the sake uf 

convenience and in order to answer the main question satisfactorily, 

succession should generally be divided into succession in fact and 

succession in law. Succession in fact, therefore, will be the 

subject matter of the first part while succession in law will be the 

subject matter of subsequent parts. 
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SECTIO:I 1: THE PREDECESSORS: 

4 

CHAPTER I 

PARTIES 

1. The Pre-Islamic lon-Arab Political Entities: 

Territorial changes between various political entities occurred 

in antiquity and have been repeated in different historical contexts. 

Thorough investigation reveals that such territorial changes have 

been based either on the treaty instrument or customary rules 

depending on the nature of the legal order of the entities concerned. 

The Middle East, as the cradle of Islam, was dominated by a 

particular group of political ~ntities 1 among which the transfer of 

territory from one entity to another was regulated by certain 

treaties such as the 3100 B.C. Treaty concluded between Eannatum, the 

victorious ruler of the Mesopotamian City of Lagash, and the men of 

Umma, another Mesopotamian city-state 2 by which the latter came 

under the suzerainty of the former. Subsequently, another Peace and 

Alliance Treaty of 1279 B.C. was concluded between Ra:meses II, King 

of Egypt, and Hattusili II of the Hittites3 by which the formal 

independence of the latter was replaced by vassalage. Through these 

treaties, these small groups of political entities discovered and 

applied a new mode of the acquisition of a territory among 

themselves, nevertheless, the ancient customary rule of force 

remained universally dominant in governing the transfer of territory 

from one entity to another outside these groups. 

Subsequently, this practice became inherent in most ancient legal 

orders, for example, in the Greek sphere, the city-states developed a 

notion of 'community' in basing their relations with one another on 
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treaties such as the 418 B. C. Treaty concluded between Sparta and 

Argos4
, but the legal order of the Greek city-state did not apply to 

the territorial changes between member and non-member entity, an 

event which remained the exclusive domain of the customary rule of 

conquest. 

W1' th the decline of th G k e ·ree city-states and their absorption 

into the Roman Empire, their ideals and principles influenced the 

development of the so-called pax Romana6 which was applied 

throughout the Roman Empire in order to consolidate many territories 

acquired through conquest. When the Roman Empire was divided into 

Western and Eastern <or Byzantine) Empires, the latter <whose rule 

extended over Syria and Egypt 6 ) was more influenced by the legal 

experience of the Greeks than the former. 

Persia, a rival of the Roman Empire, had its own regional 

community consisting of small political entities, the inter-

relationships of which were regulated by a set of customary rules and 

practices7
• Each legal order, however, was exclusive to its members 

and did not recognise any universal rules such as equality and 

reciprocity between its members and any other rival power or even 

between its members themselves and hence, the transfer of territory 

between the two super-powers was determined by the rule of force. 

Thus depending on the power each empire exerted at any one time, 

their political boundaries were moved back and forth. Furthermore, 

the two super powers sometimes individually practised this rule 

towards the other Arab political entities on the southern boundaries. 

2. The Pre-Islamic Arab Political Entities: 

A. Establishment: 
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(i) The Independent Arab Political Entities: 

In Southern Arabia, a group of politically advanced entities had 

flourished successively, the most ancient being the Kingdoms of 

Ma'in, Saba' and H.1myar9 • In comparison with the rules regulating 

the transfer of territory between the aforementioned non-Arab 

political entities, the Southern Arabs adopted a unified legal order 

based on a theocratic system in which the distribution of power 

implied the distribution of the territory of the state whose head was 

a mukarrib <priest-king>. This legal order developed into a more 

secular and centralised system under the rule of a strong monarch 

supported by an assembly of nobles, but this distribution of power in 

turn led to a less centralised administration, with a much weaker 

monarchy and greater power in the hands of the tribal Kils <dukes) 9 , 

who were the heads of separate branches of nobility in charge of 

their own domain known as milrJJ.l§f <province) where they ruled the 

tribes resident there. Each mikh.lgt· consisted of a number of 111Bilfads 

(a piece of agricultural land> the owner of which was called .dllu 

<landlord). None of the legal rules embodied in this legal order was 

applicable to the transfer of territory from or to the state 

concerned which remained the exclusive domain of the customary rule 

of the time. 

Half way between the Southern and Northern Arab political 

entities lay a community of Arabian city-states composed of Makka, 

al-Ia'if and Yaihrib whose importance to the Arabs centred on their 

position as stage-posts for commercial caravans travelling from al

Yamen to Egypt and Syria as well as their temples and associated 

idols. This position influenced the development of a common legal 
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order based on treaties more liberal than that established between 

the Greek city-states, since its rules were applicable to the 

transfer of territory between the parties themselves or between one 

of them and a non-party. 

The rest of this central area was inhabited by the Bedouins, the 

allegiance of whom was given to the tribal entity rather than to the 

territory over which the tribe exercised authority. Throughout 

Arabia, each Bedouin tent represents a family, each group of tents 

represents a clan <al-l:J.ayy) and each group of clans constitutes a 

tribe <al-Kabila). For political and legal reasons many tribes 

formed federations by bilf10 and, by a gradual process, tribes gave 

allegiance to the federation itself. Although former tribal identity 

persisted, it no longer formed an effective focus of group solidarity 

and common action 1 1
• Instead, the focus shifted to the belief that 

the various tribal groups were descended from one common origin 1 2 , 

and the tribal federation carried the common name of the person 

believed to be the ancestor, such as Kuraysh 13 • 

The prevailing customary rule governing the transfer of territory 

from one tribe to another was that of forceable annexation or 

occupation according to which the territory took the name of the 

tribe who defended their independence from any foreign occupants. 

Their remote position in the Arabian Desert, however, enabled these 

political entities to defend and preserve their independence against 

the Persian and Roman powers in the North. 

(ii) The Arab Protected Entities: 

Unlike the southern and central Arab political entities, the 

Northern Arab political entities came within the sphere of influence 
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of the Persian and Roman Empires and the absence of' any power that 

could unify them resulted in the loss of their independence when 

faced with conquest by the imperial powers of Persia and Rome. 

Through conquest, the Nabatanean state and the Kingdom of Tadmir 1 4 

became Roman protectorates and Abyssinia succeeded where the Romans 

failed in annexing the Rimyarite Kingdom16 • 

For defensive purposes, the rules of conquest and annexation were 

replaced by the rule of consensual vassalage by these powers in 

recruiting supporters from the other Arab political entities on the 

borders, such as the Lakh.mid Kingdom, whose capital at al-H.ira 16 , 

came under the suzerainty of pagan Persia facilitating the extension 

of Persian political and religious influence to Central and Southern 

Arabia 17
; and the Kingdom of Ghass~n 19 , which came under the 

suzerainty of the Byzantine Empire, and defended the frontiers of the 

Empire against Persia and its vassals. Both kingdoms, however, 

maintained their Arabic identity, and on certain occasions invoked it 

as a unifying power against foreign domination. 

B. Arabism as Unifying Power of Different Legal Orders: 

Their political culture, characterised as it was by jealous 

loyalty to tribal, political, and religious particularism, led the 

Arabs into a state of anarchy with numerous different legal orders. 

A chief cause of this anarchy was the so-called al- 'asabiyya al

Kabaliyya <tribal partisanship) 19
, which was the cornerstone of the 

pre- Islamic Arab communi ties. With the settlement of many Arab 

tribes in various Arabian territories, it appears that the 

geographical element came to predominate over the previous nomadic 

social norm as the central factor of tribal social life. The Arabic 
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language, the spoken tongue of all these tribes, developed in 

response to the new settled life, and the meanings of certain terms -

which had previously been used to describe tribal institutions -

changed to describe territorial institutions20 • As many villages 

and cities became centres of tribal social life, the allegiance of 

each tribes' members was given not only to their tribe, but also to 

the territory where they had settled and they came to observe in 

their inter se relations certain conventional and customary rules 

peculiar to the Arabs in general. 

It could be contended, therefore, that the political entities of 

Arabia had started a trend that would culminate in the development of 

a national state, which required a fixed territory and a unified 

effective legal order as a prerequisite for its establishment. 

However, their habitual independence, and the competition between 

each entity to dominate one another, prevented the development of the 

legal order of such a state. A common culture acted as a substitute 

for the lack of national unity amongst the Arabs, as language and 

history formed an effective basis for the claim to ethnic, as well as 

territorial, unity. Arabs have always adored their common tongue. 

To them, the Arabic language is more beautiful, more expressive, than 

any other and it was the means by which the pre- Islamic Arabs 

expressed and preserved their common heritage of history and 

culture. Throughout Arabia this became a matter of semi-national 

prestige, which unified Arabs, at least factually, on certain 

occasions and opened their eyes to Arabism as a unifying power. 

By means of example, two of these occasions should be mentioned. 

The first was the Abyssinian Abraha' s religiously motivated 
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expedition in 570 A.D. 21 against Makka, the religious centre of 

pagan Arabia, which attempted to lay the city to waste. The event 

had the effect of uniting several Arab tribes to defend their 

religious centre even though they proved to be too weak to resist the 

powerful Abyssinian army2 2. 

The second occasion was the so-called Day of ~u Kgr 610 A.D. 23 , 

where the conflict between Arabism and the Persians came to a head. 

The consequences of this battle were that the Arabs annexed the 

Euphrates area, and decisively defeated the Persian armies at D..b..u 

K.~r. These events attest to the formation of an underlying principle 

of unity, similar in some respects to what is now known as 'Pan

Arabism', the main difference being that the latter has evolved 

within an Islamic framework. However, Arabism was not sufficiently 

powerful to unify the existing rules governing the transfer of 

territory from one political entity to another and to create a new 

political identity; an event which would have constituted succession 

in fact. Despite this, Arabism awakened all Arabs and drew their 

attention to the real links between them. This power was later 

employed by Islam when it reformulated the existing legal rules and 

modes of the acquisition of a territory in accordance with Islamic 

legal criteria and created a new Islamic identity for all Arabs, 

through the establishment and subsequent practice of the first 

Islamic political entity in Yaihrib. 
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SECTIOI 2: THE SUCCESSOR: 

1. The Emergence of the Islamic state: 

A. State Succession: 

(i) Effects of the Establishment of the Islamic State on the 

Pre-IslaDdc Arab Political Entities: 

(a) Establishment of al-UBma <the Islandc Iation>: 

Arabism was only able to generate the unification of the existing 

political entities when it coincided with Islam which infused into it 

a new meaning. The founder members of al-u!I111Ja to whom .M:ull,am:mad 

delivered the first message of Islam24 , were gradually recruited 

from amongst the inhabitants of Arabia by awakening their spiritual 

conscience and directing it to the universal code of conduct that is 

embodied in the Qur'an25 • 

At the beginning, close relatives of .M:uh.ammad and a few 

indi viduals26 in Makka adopted the new code and conducted their 

daily life according to it. These individuals identified with one 

another not by partisanship or kinship but fai th27
, according to 

which they professed their belief in the unity of Allah, and in the 

mission of his Prophet, Muhammad <peace be upon him), and they were 

known as al-Jliama 'a <the Muslim community). This was the basis of 

al-U~ al-Islamiyya <the Islamic Nation) the head and legislator of 

which was Allah alone. 

When the new code embodied in the Qur'an achieved success in 

converting a significant number of Makkans, the opposition of Makkan 

authority towards the faith and those who based their conduct upon 

it, arose and soon became formidable. 
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(b) The Establishment of the Institution of ~r al-Islam 

<Islamic Territory>: 

The act of Makkan authority emphasised that the new religion was 

not only a personal code of conduct but also a territorial code, 

which required a territorial sphere within which it could be enforced 

by a political authority. It seemed to Muhammad that this 

requirement could be fulfilled either by the adoption of the Qur'an 

by the existing political entity or the establishment of a new 

entity. The first alternative seemed possible, although the Prophet 

was mindful that the religious, political and economic influence of 

the Makkan authority on the surrounding Arab political entities and 

its strong commercial relations \'lith Persia, Byzantine and Abyssinia 

could prevent these powers from adopting the Qur'An. Because of his 

open mind and knowledge of the new religion, only Negus recognised 

the new community and allowed emigrants29 to freely exercise their 

religion in Abyssinia. However, Prophet Muhammad believed that 

Abyssinia was not politically stable and, therefore, not a sui table 

territory for the Muslim community. 

The Prophet met, on the pilgrimage, six men of al-KAazradi tribe 

- one of the ruling tribes of YaiArib- at al-'Ataba29 , where they 

concluded the first bay~a (covenant) 30 , by which the men were 

converted to Islam and pledged tbemsel ves to call the people of 

Ya:Urib to it. At the next pilgrimage five of the six returned, 

bringing with them seven others, including three from the Aws tribe 

of Ya:t..h.rib. They met the Prophet at al-'Ak.aba and concluded the 

second bay~Ef3 1 , by which the twelve men pledged themselves to avoid 

various sins and obey Muhammad. On the following pilgrimage, 
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seventy-three men and two women from all the families of Yaih.rib met 

the Prophet at al-'Akaba and concluded the third bay'a::;.2 ; in which 

they swore by oath that if Muh.ammad and his companions migrated to 

their territory they would defend them whenever they were so 

compelled. By virtue of this bay' a Muh.ammad became one of the 

Yat.llrib community, and Yalliib became an Islamic territory. With 

this, the Kurays..h._ increased their pressure on the Prophet and his 

companions, leading Muh.ammad33 to direct his companions to migrate 

to Ya:t.h.rib where he followed them on 16th July 622 A. D. 34 • The 

existence of the new community in occupation of this territory 

necessitated the establishment at a single supreme government to 

conduct its internal and external affairs. 

(c) Establishment of the Prophetic Government in Yaihrib: 

The people of Yaih.rib supported Muh.ammad, fully understood al-

Qur'an and believed that: 

To every people <was sent) an Apostle: when their 
Apostle comes <before them), the matter will be 
judged between them with justice, and they will not 
be wronged35 • 

Thus upon the arrival of the Prophet at Yaih.rib, he factually became 

the governor and the Qur'an became the constitution of the new city. 

The authority of the Prophet was supreme only in the matter of 

executing the injunctions of the Qur'an, and in matters on which the 

Qur'an was silent36
• He became the executive, legislative, and 

judicial authority of the state. He formulated law in the light of 

the Qur'an and enforced it; he decided judicial cases; he raised 

armies and commanded them; and he consulted his chief companions, 

such as Abu Bakr and 'Umar, on all matters of importance. The 
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Prophetic government renamed YaUrib as al-Madina::.. 7 ; def'ined the 

Islamic territory <the territory of al-Madina) 39 ; built a mosque as 

the religious centre and place of al-s)Jura39 ; and established an 

Islamic army and a public market. 

In a practical application and interpretation of the supreme 

constitution <al-Qur'an), the Prophet proclaimed 'Ahd al-Radina4° to 

be a constitution in which he sought to reconcile the different 

tribes of Yaihrib: the An~ar <helpers>, amongst themselves; the Anaar 

and the l!uh&Q.J.irin <emigrants) 41 ; and also the relations between 

Muslims and non-Muslims - Jews and Christians who were incorporated 

in the community of the Islamic State. The first part of 'Ahd al-

Xadina was drawn up a few months after the arrival of the Prophet at 

Yaihrib, the first year of al-Hi~ra <622 A. D.). Later on, the Jews 

were invited to adhere to this 'Ahd, and a supplementary 'Ahd was 

drawn up regulating the relations between the Muslim and Jewish 

contingents of the community. The two texts were then amalgamated to 

form one 'Ahd42
, the preaEble of which states that: 

In the Name of Allah <God) 
the Merciful the Compassionate 

(1) This is a Kitab <declaration) of Muh.ammad the 
Messenger of God governing the relations between 
the Nu'minun <faithful) and the Xuslimun 
<submissive to God) from amongst the Kuraysh. and 
the people of Yathrib and those who may follow and 
join them in diihad <holy war); verily they 
constitute one umma <nation) distinct from all the 
other peoples. 

The 'Ahd comprises 53 articles43 , nine of which enumerate the rights 

and duties of the Arab tribes of the emigrants and the helpers as 

follows: 
(2) The emigrants of the Kuraysll, shall be 
responsible for the security of their quarter or 
rib'a <ward). They shall pay in mutual 
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collaboration the ransom for any of their captives, 
applying the principles of recognised goodness and 
justice amongst the believers. 
(3) The Banu 'Awf [this and the following are 
branches of the Anfi_§r <helpers)] 
(4) The Banu al-~ri~ ... 
<5) The Banu S~.' ida . . . 
<6) The Banu Dj_uiilJ..m . . . 
(7) The Banu al-Nadiar ... 
(8) The Banu 'Amr bin 'Awf . 
(9) The Banu al-Nabi~ . . . 
<10) The Banu al-Aws . . . 
<11) The believers shall never leave any poor 
person suffering because he has no relative to pay 
for him the wergild or ransom. 
<12) The believer shall never ally himself with the 
~wla (ally> of another believer. 
(13) The pious believers shall combine together 
against anyone who committed crime unjustly or with 
oppression, even if he were the son of them. 
<14) A believer shall uot kill another believer, 
nor should he support an unbeliever against a 
believer. 

Articles 15-24 regulate the conduct of peace and war; about 15 

articles deal with the rights and obligations of the Jews as follows: 

(25) The Jews 
expenditures as 
them. 

shall be responsible for their 
long as the fighting is against 

<26) The Jews of Banu 'Awf form an u:mma <nation) 
with the believers. The Jews shall have their own 
religion, and the Muslims shall have their own 
religion; each with their mawlas <allies) and 
persons. 
(27) The Jews of Banu al-Nadiar . 
(28) The Jews of Banu al-H.ari:t..h.. . 
<29) The Jews of Banu sa, ida . 
(30) The Jews of Banu lliu~m . 
(31) The Jews of Banu al-Aws . 
(32) The Jews of Banu Ih.a' laba . 
(33) The Jews of Banu lliafna . 
(34) The Jews of Banu al-Shaibiyya . 
(35) The partisans of the Iha'laba shall be as the 
I.ha' la ba themselves. 
(36) The friend of the Jews shall be treated as the 
Jews themselves. 
<37) None of the Jews shall leave the territorial 
jurisdiction of the Islamic State without the 
permission of Muhammad. 
(39) Certainly the Jews will be responsible for 
their outlay as the believers also will be 
responsible for their outlay. The believers as 
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well as the Jews have to help each other against 
any party that intends to commit aggression against 
those who have been mentioned above. 

And the remaining articles 41-53 deal with different aspects of 

the relations between the members of the new community as follows: 

<42) Yaihrib shall constitute inviolable Islamic 
territory for the parties mentioned above. 
<43) the protected person shall be treated as the 
protector himself. 
<45) Any dispute which may result in this unity 
between the parties to this 'Ahd must be referred 
to God and Muhammad. God certainly will guarantee 
the protection and the guidance of those who 
observe the rules embodied in this 'Ahd <covenant). 
<47) collective help must be provided by all the 
parties to this 'Ahd against any aggression or 
attack of Yaihrib. 
(49) Each party is responsible for the security, 
defence and keeping order in their quarter. 

None of the articles deal with the sovereignty or the real 

possessor of it, since this subject is dealt with in the Qur'an. 

(d) Sovereignty: 

The tribal customary law of the pre-Islamic Arab political 

entities had never recognised any geographical boundaries for the 

tribal activities and thus the sul:t.~n (sovereignty) was connected 

with the customary constitution of each tribe rather than with the 

territory over which the political entity exercised authority. 

According to a prevailing customary constitutional law the leader of 

each tribe usually came to power through election by the members of 

each tri be44 • The ordinary Arabian was used to democracy and had 

never accepted the coercive authority of, for instance, a monarchical 

authori ty45 • Thus sovereignty was personal to the tribe not to its 

leader, since the tribe could easily propose a leader or dissolve the 

council according to the constitution46
• 
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As many tribes amalgamated in one u~ <the Islamic Nation), the 

sovereignities of these tribes likewise merged into a single one and 

by submission of the u111111a to Allah, Allah became the only possessor 

of sovereignty as the Qur'!n states: 

The Conunand rests with none but God: He 
declares the Truth, and He is the best of 
j udges47 • 

Accordingly, Allah expresses His sovereign will through His 

injunctions and the u111111a was endowed with the authority of executing 

such will on earth. This task ascribes to the u111111a a distinct 

personality embracing all Muslims whether nomadic or town dwellers, 

regardless of their geographical location, whether in D/1r al-Islam 

<the Islamic territory) or in D~·r al- 'Ahd <the covenant territory). 

(e) Establishment of the Institution of Dar al-JAhd <the 

Covenant Territory): 

It is pertinent to ask whether the existence of territory, 

population and government in al-Madina justifies calling that 

community a state according to the modern legal sense of the term. 

Most Muslim authorities49 fundamentally adopt this view whereas 

their opponents reject the statehood of al-Madi na and thus it is 

necessary to throw some light on the test by which Islamic theory 

determines the statehood of an entity. 

The term 'D/1r al- 'Ahd' <covenant territory) in Islamic legal 

theory corresponds with what is known in international law as 

'recognition' and the term 'D~r al-Harb' <territory of war) 

corresponds similarly, with 'non-recognition • 49
• These terms were 

employed throughout the period of interaction between the community 

of al-Madina and the surrounding powers. 
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For example, when the Makkan authority prohibited, by every means 

at its disposal, the practice of Islam in its territory, and 

prevented other peoples from adopting it, Allah Most High revealed: 

And fight them on until there is no more tumult or 
oppression, and there prevail justice and faith in 
God; but if they cease, let there be no hostility 
except to those who practise oppression60 , 

From that time the Islamic code divided the world into D§r al-Islam 

<the territory of Islam) and D§r al-Harb <the territory of war). D§r 

al-Harb could not possibly attain normal or permanent status unless 

the states within it either adopted Islam, accepted the status of 

those states who permitted religious freedom, or entered into 'ahd 

with the Islamic State. 

If the members of D§r al-Harb enter into 'ahd <covenant) with the 

Islamic State, it becomes D!Jr al- 'Ahd <covenant territory), which 

implies tacit recognition between Islamic and non-Islamic states. 

This is illustrated by the practice between the Islamic State and 

Makka: 

When Muh.a:nunad and his followers proceeded to Makka with the 

intention of making a pilgrimage, the Kuray~ were determined to stop 

them at any cost, in spite of which, the Islamic State resorted to 

peaceful means and negotiated peace with them. The resu 1 t was the 

signing of al-H.udaybiya Treaty in 6 A. H. <628 A. D. )61
• The treaty 

was multilateral in nature since it states that: 

In thy name, 0 Allah 
This is what Muhammad bin 'Abdullah [the leader of 
the Muslim communi tyJ has agreed upon peacefully 
with Suhayl bin 'Amr (the representative of Makkan 
authorityl; 
They agreed peacefully to postpone war for a period 
of ten years. People shall be secured and 
guaranteed by each other; 
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If any one from Kuray~ wishes to join Muh.a:mmad 
without the authorisation of his w9li [protector] 
he should be sent back; if any one from Muhammad's 
followers wishes to join Kuraysll he will not be 
sent back . 
. . . ' ..... 
Those [tribes] who want to join Muhammad's alliance 
and his pact may do so; those who want to join 
Kuraysh's alliance and its pact may do so. 

By virtue of this treaty, M.akka tacitly 'recognised' the new 

community, in the modern sense of the word, and Islam as the official 

religion of that community. This was a political act52 , according 

to modern international law, which was separate from the factual 

existence of the Islamic community. In return, the Islamic community 

regarded Makkan territory as Da'r al- 'Ahd <the covenant territory). 

As regards <what is known now as) collective recognition, Prophet 

Muhammad took advantage of the Rudaybiya truce to declare his foreign 

policy by means of ras§' il <messages), which were communicated by 

emissaries to Arab53 and non-Arab political leaders54 of the great 

powers of that time, such as Heroclius of Byzantine, al-Nadi~ahi of 

Abyssinia, Kisra of Persia, and al-Mukawk.as of Egypt. Only the 

Emperor of Ethiopia and al-Muk.awk.as recognised the Islamic community 

as a state, while the others withheld recognition. 

In spite of the non-recognition of the Islamic State by those 

powers, the Islamic State had exercised authority within a certain 

territorial sphere and over certain inhabitants and had already 

entered into binding agreements. In contemporary international law, 

the subsequent recognition would not be of a constitutive but 

declaratory nature. Furthermore, recognition may coincide with the 
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occurrence of the replacement of one political entity by another in 

respect of a certain territory. 

<ii > Succession of the Islamic State to the Pre-Islamic Arab 

Political Entities: 

Islam succeeded in generating the power to change the factual 

identity of one of the pre-Islamic political entities in the case of 

Yathrib (now called al-Madina) which Arabism had failed to do in the 

pre-Islamic era. Arabism and Islam faced their big test when the two 

powers confronted each other and acted in stable conditions after the 

Hudaybiya truce had been made. With regard to this, on the religious 

level, the Makkan religion and the Islamic religion existed in Arabia 

and each was supported by Arah contingents. On the temporal level, 

the central role of Makka in commercial activity was assumed in fact 

by al-Madina and in spite of the restriction imposed by the Hudaybiya 

Treaty on the freedom of Makkans to choose between the two religions, 

many distinguished Makkans supported the policy of the Islamic State 

or converted to Islam55 • Consequently, the Makkan authority 

gradually lost its power and prestige among the Arabs. In seeking to 

re-establish its position, the Makkan authority violated the 

Hudaybiya Treaty by attacking the Islamic State's allies. Motivated 

by the support of her allies and the request of many Makkan Muslims 

to restore the Holy City to its previously free status, the Islamic 

State annexed Makka and incorporated the city into Dar al-Islam in 8 

A.H. (630 A.D.) 56 • 

Upon the unification of the commercial and religious centres of 

Arabia <Makka and al-Madina), most Arabs realised that Islam was the 

only source which could generate the power needed to unify the Arab 
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political entities and create a single identity for Arabia as a 

whole. Thus the heads of the political entities in Arabia 

increasingly came to see Arabism as subservient to Islam and entered 

into agreements with the Islamic State either for protection67 or 

conversion to Islam in the so-called ' year of delegations' in 9 A.H. 

(630 A. D. )59 , 

In the farewell pilgrimage in 10 A. H. <631 A. D. )69 t delegates 

from all over unified Arabia gathered at a conference held in Makka 

under the headship of the Prophet. After showing the Muslims the 

~nnsik <acts of devoutness), the Prophet delivered a speech in which 

he said: 

0 people listen to met I do not know that I would 
meet you again after my present year . . I have 
two things for you. You will never go astray while 
holding them firmly: the Book of Allah and the 
Sunna of his Prophet .... 

This principle was truly implemented in the next yeart 11 A. H. <632 

A.D.), during which the Prophet's death created an intense crisis for 

the government of the new state. It raised the issue of succession 

to the Prophetic government. 

B. Government Succession: 

(i) Constitutional Succession: 

Upon the Prophet's death the people of the Islamic State 

assembled to consult with one another in order to decide the method 

by which the state was to be governed. No precise instructions were 

found in al-Qur' an and the Sunna of the Prophet about the forms and 

institutions by which the succeeding government should be established 

and maintained. Al-An~~r assembled at a sakifa (shed) belonging to 

Bani Sa'ida clan supporting the nomination of Sa'd bin 'Ub~da, while 
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al-Muhadj_iri n supported the nomination of Abu Bakr with others60 

abstaining from the assembly. Al-Ans.ar expressed their views to a 

small group of al-Muhadiirin who came to discuss the issue of 

succession with them, saying "let there be one Amir among us, and one 

among you . 1161 In their on-going discussion, the assembly 

questioned the concept of succession to Muhammad's government. Since 

Muhammad was the Seal of the Prophets, in what way could he have a 

successor, and what title could be given to his successor? 

After extended debate, the assembly overcame the crisis and the 

unity of the U1IJJIJa triumphed when 'Umar bin al-Kh.atla b called A bu 

Bakr, during the time of deliberations, to open his hand for al-bay'a 

<delegation of authority or affirmation of allegiance). Soon after, 

Abu Bakr held his hand open and when 'Umar gave him al-bay'a, the 

whole assembly followed 'Umar's example. 

From thence a new source of the ~ari'a emerged, namely al-1~~

<consensus) of Ahl al-Hal wa '1 'Akd <consul tants) 62 , to which Ahl 

al-Hal wa '1 'A.kd could resort to decide cases unregulated by the 

Qur'an or the Sunna such as the case of succession to the Prophet's 

temporal position. The principle of 'al-~ura' <consul tat ion) also 

emerged from the election of Abu Bakr, yet both derived from the 

Qur'an63
, for his election by .A.hl al-Hal wa'l 'Akd was followed by 

that of Ahl al-Sllura64
, which resembled the Council of Elders of the 

pre-Islamic era except that the religious tie replaced the blood tie 

amongst its members. 

The u1IJ1118., therefore, took the step of establishing a temporal 

headship or imamate. This did not affect the loyalty of Muslims to 

Muhammad, to whom Allah on High revealed the teachings of Islam, 
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since the primary submission was not to Muhammad at all but to Allah 

and His authority as enshrined in al-~ari'a, the law of al-u~. and 

to al-ul1l111a itself as the political manifestation of the will of Allah 

for mankind. This meant that the temporal position of power was 

vested in al-ul11111a and carried out by Muhammad during his life-time, 

as the Apostle of Allah, and it was for the u~ afterwards to decide 

whom was best suited to it. Muha:nnnad' s death, therefore, did not 

involve any succession to his religious position but only succession 

to his temporal one. 

Ahl al-Hal wa'l 'Akd adopted the term 'Kbalifa' from al-Qur'an66 

to designate the successor to the temporal function of the Prophetic 

government and thus Abu Bakr was not Kbalifa of Allah but Kbalifa of 

the Prophet. 

As long as the Khalifa was restricted to the Qur'an and the Sunna 

of the Prophet, he was the 'vicegerent' of the Prophet on earth, 

charged with the duty of interpreting and enforcing the Sllari ··a among 

individuals and applying it in accordance with the Qur'an and the 

Sunna of the Prophet. 

the imam and his will 

The law, however, exists independently from 

and he is himself subject to it. His 

personality is also entirely detached from that of the state as a 

juristic person which is often known as al-djama·a or al-u~. 

The u.111111a is, therefore, under a duty to render him obedient as 

embodied in the Qur'an66 • This obedience is based on the principle 

of al-wil&ja <delegation), by which the u~ delegated its authority 

to the im:m by means of 'Akd al-bay'a <the contract of the 

affirmation of allegiance). 
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principles were put into practice after 

to the Islamic government to prevent 

Abu Bakr's 

secessionist 

movements and to ensure the continuous integration of Arabia and the 

unity of al-ul11111a. His chief measure in reaching that goal was the 

treaty instrument as opposed to war: the liberation of the Arab 

tribes and towns along the Euphrates from Persian domination began 

with the conclusion of a Treaty of Protection between the Islamic 

State and Kubays.a bin Eyas, the chief of al-H.ira67 • In a similar 

way, the liberation of the Arab tribes and towns on the borders of 

Syria69 from Byzantine domination began with the conclusion of 

treaties of protection. 

While these processes were going on, Abu Bakr was concerned to 

develop a procedure and method of succession to the Kbi 1/Jfa through 

which disputes could be prevented. Consequently, upon his illness, 

he bequeathed the imamate, by testament, to a person who was fitted 

to it; the dying Kbalifa himself marking out 'Umar as his successor, 

and securing the consent of the most prominent and influential Ans.ars 

and Muhadj_iri n in 13 A. H. (634 A. D. )69 • Abu Bakr' s act was based on 

al-wilaya <delegation) by which the umma transferred its authority to 

the Imam Abu Bakr. Thus Abu Bakr was not obligated to point out the 

successor to the imamate but, if he did, it was valid and obligatory 

on the umma to execute his decision. The companions of the Prophet 

fully understood this fact and unanimously accepted 'Umar' s 

succession to the imamate. From that time the principle of 'al-

siy§sa al-sb.ar'iyya' 70 <legislation by the Kllalifa) became known in 

Islamic constitutional law. 
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During 'Umar's reign the authority of the Islamic State extended 

over large parts of Persia, Syria and Egypt, through various treaties 

of protection71
• 'Umar also observed his predecessor's practice 

regarding succession to the Khilafa72 , according to which 'Uih~n as 

the third Ra~idin Kbalifa was elected. 

Under 'Uih.man's rule, the territory of the Islamic State expanded 

to cover not only Persia, the land beyond the rivers, but also 

Armenia and North Africa; the inhabitants of which either converted 

to Islam73 or entered into 'ahd (covenant) with the Islamic State74 • 

Succession by the principle of al-bay'a became customary law, the 

enforcement of which was the du"Ly of the umma. Thus upon the 

assassination of the K.halifa , U~n, the umma managed to emerge 

triumphant by electing 'Ali bin Abi I~lib as successor to 'Uihman, by 

Ahl al-SlJ.ura76 • All the governors of the provinces affirmed their 

allegiance to the new Kb.alifa except Mu'~wiya, the governor of al

Qham province, until the new K.halifa took vengeance for the blood of 

' U :t..h.ma n . Subsequently, successive revolutionary changes occurred 

within the Islamic governmental order. 

(ii) Revolutionary Succession: 

After a serious defeat in the Saffin battle, Mu'~wiya appealed to 

al-Qur'an. In fact, Mu'awiya's aim was not to apply the Qur'an since 

he previously knew the judgement of al-Qur' ~n in this matter, the 

underlying reason was to create chaos among 'Ali's followers in al

, Irak.. Though 'Ali was mindful of Mu' awiya' s plan, his followers 

decided to apply the Qur'an with or without 'Ali's acceptance. 

In accepting this decision, 'Ali agreed to conclude with Mu'awiya 

a treaty of arbitration in 38 A. H. (659 A. D. )76
, according to which 
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'Ali appointed Abu Musa and Mu' awiya appointed , Amr bin al- '.As. as 

arbitrators. The result was that the two arbitrators agreed to 

depose 'Ali and Mu'awiya and to leave the matter to al-~ura <popular 

election) but, when Abu Musa officially announced his decision of 

deposing 'Ali and Mu'~wl·ya, 'Amr, who followed him, officially 

announced his own decision of deposing 'Ali but confirming Mu'~wiya 

as the successor of 'Uihman as the best qualified for this position. 

The disagreement between the arbitrators in the decision 

announced gave 'Ali ample reason to reject it on the grounds that the 

arbitrators 
.had left the rules of al-Qur'~n behind them ... 

and that each of them had iollowed his own view 
77 

After that, a faction of 'Ali's ~i'a <party> seceded from 'Ali's 

leadership objecting to his acceptance of the arbitration and its 

result. The faction was known as al-K..h.aw~rid.j_ <secessionists), who 

declared that: 

. the governorship for nobody except for Allah 
the one and the vanquisher 79 

and further stated that they would dispose of both 'Ali and Mu'awiya 

by assassination. They succeeded, however, in assassinating only 

'Ali and consequently, the umma elected al-Rasan, the eldest son of 

'Ali, as a successor to the Islamic Kbil!fa. 

Al-Rasan, however, preferred the unity of al-u~, and therefore 

abdicated the Kbil!fa to Mu'awiya, by which the imamate was 

transferred from al-Madina to Damascus, where the Umayyid Kb.il§fa was 

established by Mu'awiya in 41 A. H. (662 A. D. )79
• Under the 

Umayyids, the form of the Rasbidin Kbil§fa was converted into a new 

form, instituting the pre-Islamic de facto kinship in the regular 
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form of the Kllil§t·a. Nevertheless, the experience of the preceding 

half-century had clearly shown Mu' awiya that the best method of 

appointing a successor was by nomination. The office of K)Jilafa 

continued, in theory, to be elective, with the authority of the 

Khalifas based on the homage paid to them by every Muslim: never was 

the Kb.alifa looked upon as hereditary, since the principle of al

shura, and the main factors of Islam, continued unaltered. 

After a short delay, caused by al-fitna <the civil war), Islamic 

territorial integration, under Umayyid rule, continued90 , in spite 

of the gradual downfall of the U:mayyid rule accelerated by the inter

dynastic quarrel and the emergence of the Abbasid dynasty, which was 

backed by the Shi'at movemente 1 • 

As a consequence, the Umayyid Khilafa was replaced by the Abbasid 

K.hilafa, which was backed by a strong movement for the revival of the 

pure and impartial state of the early Muslims. Therefore, the 

Abbasids took great care to lay much emphasis on the religious 

character and dignity of the office of imamate 

leadership). 

<religious 

In the Abbasi d system of government, the K.hal i fa was to be 

elected by all the Muslims through certain procedures: firstly, he 

was to be nominated by some influential persons, and secondly, the 

homage of all Muslims was to be secured. This procedure became the 

established practice of succession for the successive Abbasid 

governments. The right of the successor in this case was not derived 

from the nomination of his predecessor but was based upon the homage 

paid to him by all Muslims. This followed Abu Bakr's principle that 

he was to be the ruler only as long as he enjoyed the confidence of 
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the Muslims which h d b ' a een recognised in the practice of the Islamic 

government up to the time of the Abbasi d K.hi ]g_t·a. During the Abbasi d 

K.b.il§fa, machinery evolved by which the votes of the Ahl al-Sbura 

could be taken as often as the Kbalifas changed or had to be 

changed
92 

and the K.halifa was obliged to consult his subjects in the 

farm of selected and eminent persons in all matters. All successive 

Abbasid governments maintained the institution of Ahl al-~ura which 

became a regular council of state representing every community under 

the Abbasi d K.hilafa. Even when the Abbasid Kbil§fa brake up into 

principalities, each amir <governor) of a principality had a council 

of his own in imitation of the council oi the Khalifa93 . 

The Abbasi d KJJ.al i fas further instituted the high office of al-

wazir <minister) 184 to whom they delegated certain pali tical 

functions, though the K.halifas retained final authority on all 

governmental affairs. 

The early Abbasid Kbalifas, with the exception of al-Ma'mun, were 

persons of great ability and worked hard as the sole officers for the 

entire administration of the empire. Many of them personally led the 

armies and acted as the highest court of justice. The boundaries of 

the Abbasi d K.hilafa extended from Turkestan in the North to the 

Arabian Sea and the Indian Ocean in the South; and from al-Sind and 

al-Binjab in the East to the Atlantic Ocean and Spain in the Yest185
• 

The defect of this system, however, lay in the ill-defined 

hereditary rules which had been adopted from the Umayyid ~ilafa and 

followed by the Abbasid KJJ.alifas with regard to the nomination of a 

successor. As with the Umayyids, rivalry amongst the members of the 

dynasty was the destructive result. With the death of al-Waihit, the 
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sun of Abbasid glory began to sink and real power passed either to 

the ami rs of the provinces, who seized power by force, or into the 

hands of the Turkish commanders, who monopolised the power to appoint 

or depose the Kllalifa. Furthermore, the Abbasid revolution, 

activated by Arab and non-Arab Muslims, opened the eyes of the non

Arab Muslims to their nationality and made them realise their 

strength. 

2. Evolution of the Islamic state Legal Order: 

A. Decentralisation of the GovernDental AdDdnistration: 

The Abbasid Khalifa appointed the amirs <governors) of the 

provinces and invested them with the Kbalifa's wil~ya <delegation of 

authority). Depending on the importance of the province and the 

loyalty of the amir, the Khalifa would grant either of two types of 

wilaya: limited or full wil§ya96 , The limited wil§ya was designed 

for an amir who was in charge of certain matters, such as military 

affairs. Full wil§ya was itself divided into two types: im§rat 

istikfa' <authorised imra), in which the Kllal i fa entered into the 

contract of al-wilaya with the amir by his own will. and im§rat 

Istil§' <authorised governorship by force), in which the Kllalifa 

entered into the contract with the amir by necessity. According to 

the ima'rat al-isti.Efa', the amir resembled the 'delegated minister', 

and was entitled to the same unqualified obedience from his subjects 

as was given to the imam. That all acts and decisions of the 

delegated amir were legally valid and binding unless overruled by the 

im§m, had emerged from the practice of the prophetic government and 

evolved during the Ra~idin and the Umayyid Khilafa. 
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In the first period of the Abbasid Kb.il§f"a, the amirs of the 

provinces remained bound by this rule, but as soon as they realised 

that the Abbasid Kh.alifa was a helpless prisoner in his own palace 

and that the role of government was being exercised by Turkish 

commanders, they no longer felt constrained. Some of them relied on 

their military strength, and ruled their provinces independently from 

the Kbalifa 'flhile others, particularly the Sb..i 'ats, dominated the 

Abbasid Khalifa and refused to recognise his claim to the .Kllilafa. 

By such means, several separate emirates were created in 324 A. H. 

<935 A. D. ) 97 • The establishment of these emirates technically 

constituted secession, but its illegalit.y was refuted by the device 

known as imarat al-istila'' <assumption of governorship by force), by 

which the Khalifa conferred the wila'ya of the province on the amir. 

In return, the amir recognised the dignity of the KJJali fa by such 

specific means as including his name in the Friday Kbuiba <speech) in 

al-dJ.a:mi' <congregational) mosques, and by recognising the right of 

the KJJ.alifa to administer all religious affairs. Sometimes the 

Khalifa made this delegation of authority a hereditary privilege99 • 

B. The Territorial Disintegration of the IslaDdc state: 

The development of political power in these emirates created 

three rival Kb.alifas: an Umayyid in al-Andalus <Spain); a Fa~imid in 

Afrikya <Africa); and an Abbasid in Baghdad. The Abbasid ~ilafa had 

been duly contracted before the others, which were therefore 

subservient to it, and any action by the other Kbalifas which 

threatened to bring the deposition of the Abbasid Khalifa was seen as 

re bell ious99
• The Shi 'at Fa~imids maintained that there could not 

be two 'speaking' imams at one time, but there might be one 
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'speaking' imfJm and one 'silent' imal!P 0 . This practice was followed 

by the Buwayhid and the S.afawid Amirs - a state of affairs l"Thich 

subsequently led to the complete voiding of the obligations of the 

K.b.i l!ifa. 

The Faiimid emirate, however, was abolished by the Ayyubid leader 

Salah_ al-Din in 567 A.H. <1189 A.D.) but the Abbasid KJJalifa was 

heavily influenced by the Seldj_uk.es and again power was divided 

between the Khalifa and the Seldiukes, as suli§ns. 

After the destruction of Bagadad by the Mongols in 656 A.H. <1258 

A. D.) and the re-establishment of the Abbasid Kbilafa in Egypt by the 

Mamluks, the ima.mate was contractually assumed by the Mamluks by 

virtue of their military power but when the Ottomans rose and 

overcame the former by the might of their army, the Mamluks were 

deposed and their victors seized the imamate, from which the Khalifa 

was to be chosen, and the K.llilafa was transferred from Cairo to 

Istanbul. The basis of this action was the well-being and unity of 

Muslims91 • 

C. The Advent of Foreign Protection: 

During a succession of incapable K.b.al i fas, the Ottoman Empire 

went through a period of weakness and confusion, most particularly in 

the Arab world. Most of the Eastern part either slipped from Ottoman 

control or fell under the protection of foreign powers as in the 1853 

Treaty between Great Britain and Arab chiefs of the Gulf92 • The same 

happened to the Western part of the Arab world and the only Arabic

speaking provinces still under Ottoman authority after 1840 were 

Iraq, Syria and Palestine. 
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In an attempt to modernise the decadent system of the Ottoman 

government' the Khal i fa introduced reform measures kno\>m as Tanz.i :mat, 

which were to no avail, because of the overthrow of the Kbalifa and 

the takeover of the Ottoman government by Turkish nationalists. As a 

reaction against a policy of Turkification adopted by the Nationalist 

government, the Arabs revolted, aiming to secede from the Ottoman 

Empire and establish an independent Arab state. The result, 

facilitated by the support of Great Britain, was indeed the secession 

of the Arab territory from the Ottoman Empire and its fragmentation 

into many states - including Iraq and Kuwait - and the replacement of 

Ottoman sovereignty or suzerainty over Iraq and Kuwait by British 

responsibility for the conduct of the international relations of 

these territories. 

Finally, Iraq attained independence in 1932 and has continued 

ever since to maintain a claim to sovereignty over Kuwait based on 

the principle of historical continuity, since Kuwait is argued to 

have been a sub-district of the Baara Vilayet at the same time as 

Iraq was an integral part of the Ottoman Empire. This claim was 

repeated when Kuwait attained independence in 1961, so causing a 

delay in the admission of Kuwait to membership of the United Nations. 

Two questions may therefore be enquired upon93 • Firstly, to what 

extent was the Ottoman Empire factually replaced by Iraq and Kuwait? 

This question will be investigated in the light of the practice of 

the Islamic State in succession in fact; beginning with Iraq's 

assumption of governorship by force and its factual succession to the 

Ottoman position in Mesopotamia; and following with Kuwait • s 
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assumption of governorship by force and its factual succession to the 

Ottoman position in the al-Kurain territory. 



SECTION 1: 

- 34 -

CHAPTER II 

SELECTIVE PRACTICE 

THE PRACTICE OF IRAQ TOWARDS ASSUIPTIOI OF GOVERIORSHIP 

BY FORCE: 

1. Replacement of the Islamic state by a lf.em.ber state of the 

Covenant Territory in the Conduct of the International Relations 

of the Territory of Iraq: 

As regards Iraq's assumption of governorship by force from the 

Ottoman Empire, it will be recalled that upon the deposing of Khalifa 

'Abdul H.amid by the Turkish nationalis+.s 1 , the Ottoman Empire was 

directly governed by the Turkish National Party from 1908 to 1918 in 

the name of a puppet kllali fa and spurred on by popular national 

support, the National Party embarked upon a policy of Turkification 

and secularisation. This policy, however, was not only alien to the 

practice of the Islamic Kllil§fa but also defied the aspirations of 

various national groups, including Arabs, within the Empire. Judging 

by the practice of the Prophet who states that: "No obedience to any 

creature in the disobedience of the creator" 2 and the most 

authoritative exponents of the Islamic la~, Muslims, both Arabs and 

non-Arabs, could hardly be denied their demand that, the new Ottoman 

government should restrict itself to the law and practice of its 

predecessors failing which it ought to grant some autonomy to the 

territories wishing to observe such law and practice. 

None of these demands were accepted by the Ottoman government 

and, as a consequence, Arabs began to work out methods by which the 

Ottoman authority over the Arab territories could be denounced and an 



- 35 -

independent Arab state established instead. Because of his religious 

position in the Arab world, Sharif Hussain4 took the initiative in 

this respect. As a result of the outbreak of World War I, the 

interests of Sharif Hussain and Great Britain coincided and resulted 

in the so-called Hussain-McMahon Exchange of Notes of 1915-19166 • 

The former was looking for support in order to assume governorship by 

force over the Arab territory, while the latter was looking to 

safeguard British interests in Mesopotamia against both the Ottoman 

Empire and Germany during the war. 

As a result of the so-called Sykes-Picot Agreement between 

Britain and France6
, Iraq was included i.n the territorial sphere of 

British influence. Quick solutions had to be found to problems 

resulting from this inclusion: firstly, the conferring of the 

administration of Iraq upon Great Britain by an international body; 

secondly, the establishment of an internal administrative and 

political structure for Iraq; thirdly, the determination of the 

international status of Iraq; and fourthly, the determination and 

international acceptance of the boundaries of Iraq. 

A. Establishment of British Xandate over Iraq: 

At the San Remo Conference a compromise was reached which relied 

upon the principles embodied in the mandate system, founded on 

Article 22 of the Covenant of the League of Nations, and this formed 

an integral part of the Treaty of Peace 7
, according to which: 

Certain communities formerly belonging to the 
Turkish Empire [Syria, Lebanon, Palestine, Trans
Jordan and IraqJ have reached a stage of 
development where their existence as independent 
nations can be provisionally recognised subject to 
the rendering of administrative advice and 
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assistance by a mandatory until such time as they 
are able to stand alone . . . 

When the mandate over Iraq was assigned to Britain, however, the 

Iraqi people feared that Britain was in the process of consolidating 

her position as occupant of their country instead of arranging the 

promised independence and vigorous opposition against the mandate was 

expressed by the Iraqi people in April 1920, on the grounds that 

although the mandate system may have been suitable for the 

administration of other territories9 , it was not so for more 

advanced territories like the Arab communities of Iraq, Syria, 

Lebanon, Palestine and Trans-Jordan which were an integral part of 

the great Islamic heritage. 

Irrespective of these protests, Great Britain applied the 

principles embodied in Article 22 of the Covenant of the League of 

Nations to its new mandated terri tory9 , which comprised the three 

Vilayets of Ba~a, Mo5_ul and Baghdad 10 under the name of Iraq. This 

mandate was of special character in many respects. It resembled the 

contract of 'guardianship' in Islamic law 1 1 but unlike the other 

Arab mandated territories, the mandate for Iraq was not embodied in 

an agreement between the mandatory power and the League of Nations 

but in treaties and subsidiary agreements concluded between the 

mandatory power <Great Britain) and the new Iraqi government 12
• 

B. Establishment of a Government for Iraq: 

Under pressure from the Iraqi people, the declared policy of the 

British Government was not to hold Iraq as a colony or 

protectorate, but to set up the beginnings of an independent 

government 1 3
• Thus a Provisional Council of State was brought into 
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being, headed by the Naki b of Baghdad 1 4. An immediate question 

centred on which form the new constitution should take. The 

nationalists and the politically-minded population of the country 

were unanimously in favour of a monarchical, constitutional 

government 1 5 • In response, British policy-makers found in the 

selection of Fais_al an opportunity of combining gratitude 1 6 with 

interest. Fais.al' s position in the Arab world and his valuable 

services for the Allied Power's cause during World War I gave him an 

appeal to both the British and to the Iraqi people, and this was made 

evident at the Arab Conference in 1920 17 when Fais.al was elected to 

the throne of the short-lived Syrian Kingdom. The British took 

advantage of the expulsion of Amir Fais.al from Syria 19 by the French 

by giving him the opportunity to accept the Iraqi throne on the 

condition that he support British Policy in Iraq. In response to his 

refusal to accept the Iraqi throne under a mandate, the British 

government promised that the relationship between Iraq and Britain 

would take the form of a treaty of alliance 19 • Upon his acceptance 

of this condition, the British government made him head of the first 

Arab Council of State for Iraq in 1921. 

Thereafter, the Iraqi community grew to possess the 

qualifications for independent statehood and thus demanded full 

recognition. 

C. Recognition: 

The starting-point of Iraq's life as a Muslim state as 

determined by Islamic law and practice governing the relations 

between D§r al- Islam and D!J.r al- '.Ahcf2°, and as a modern state as 

determined by international law21 
, can be claimed to date either 
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from its attainment of independence or from such time as other states 

accredited ministers to it, concluded treaties with it or in some 

other way entered into such relations with it as exist between states 

alone. 

The new State of Iraq was formed by breaking off from the Ottoman 

Empire. Recognition could have been accorded by the Ottoman Empire 

which would have implied the abandonment of all Ottoman intentions 

over the territory. This would have provided more conclusive 

evidence of independence than recognition by a third state and have 

removed all doubt as to the statehood of the new entity. Yet, in the 

case of Iraq, recognition by the Ottoman Empire was not a gift of 

independence; the latter merely acknowledged that the Iraqi 

community's claim to possess certain rights and to have established 

its independence, was well-founded. Recognition by a third state 

would have performed this function equally well. 

Formal recognition of Iraq by the Ottoman Empire is embodied in 

Article 16 of the Treaty of Lausanne of 192322 which states: 

Turkey hereby renounces all rights and titles 
whatsoever, over or respecting, the territories 
situated outside the frontiers laid down in the 
present treaty, and the islands other than those 
over which her sovereignty is recognised by the 
said treaty; the future of these territories and 
islands being settled, or to be settled, by the 
parties concerned. 

The provisions of the present article do not 
prejudice any special arrangements arising from 
neighbourly relations which have been, or may be 
concluded between Turkey and any limi trophe 
countries. 

Moreover, the frontiers of Turkey were restated in the Treaty of 

Lausanne. Article 3 provided that the: 
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· frontier between Turkey and Iraq shall be 
laid down in the friendly arrangement to be 
concluded between Turkey and Great Britain within 
nine months, failing which a reference was to be 
made to the Council of the League of Nations. 

The Ir-aqi section of the new Turkish frontier was the subject of a 

serious dispute in 1925 between Turkey and Great Britain over the 

exclusion of the Mo~ul Vilayet from Turkey. With the ultimate 

settlement of this dispute, the Iraqi-Turkish boundaries were finally 

delimited by the 1926 Treaty23 • 

As regards recognition by third states, collective recognition 

was accorded to Iraq by Muslim and non-Muslim states. The Arab 

states' recognition of Iraq was expressed in the conclusion of 

boundary treaties: Iraqi boundaries were defined with Saudi Arabia by 

the 1922 Muhamerah24 and Ugair Agreements25 ; with Kuwait by the 1922 

Ugair Convention26 and by the subsequent 1923 and 1932 Exchange of 

Notes27
; with Syria by the 1920 Convention and the subsequent 

actions of the mandatory powers29 ; and recognition was exchanged 

between Iraq and Jordan by the 1931 Treaty of Friendship and Control 

of Frontier29 • Similarly, on 2 April 1929, the Minister of the 

other adjoining Muslim state, Persia, sent a Telegram to the Iraqi 

government stating that: 

... I trust that our two states will quickly give 
effect to the measures necessary for the 
establishment of friendly relations between the two 
countries and that a true friendship will be built 
up between us on a new and firm basis ... 30

• 

In reply the Iraqi government sent a Telegram stating that: 

. I approach your Imperial Majesty with an 
expression of sincere thanks, trusting that this 
auspicious occasion will be a happy augury for the 
restoration of the means of stable and friendly 
relations between two neighbouring nations which 
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are bound together by strong and old established 
ties of fraternity . 31 

In a similar manner, recognition was extended to Iraq32 by many non-

Islamic states. 

In the international context of such recognition, for a treaty to 

be binding upon a Muslim state, it must have been made by an 

authority competent to do so both under Islamic and international 

law. 

D. Evolution of the Personality and Treaty-Jiaking Competence of 

Iraq: 

In international law, the term 'treaty-making-competence' implies 

a recognition of the personality of an entity as being competent to 

conclude treaties33 • In a similar way, the term 'personality' 

denotes the recognition in international law of an entity as 

possessing the ability to enjoy rights and to bear obligations by way 

of the conclusion of treaties in the community of states84 • The 

logical conclusion, therefore, is that the capacity of an entity, 

which possesses certain factual elements36 , to make treaties 

provides valuable evidence of that entity's statehood. 

The concept of legal personality has been recognised by Muslim 

jurists36 according to whom the obligations imposed by treaties were 

inflicted on the Islamic State as a legal personality, and 

consequently on the individual Muslims who collectively composed the 

UJ1111Ja <Islamic nation) or the Islamic State. An individual Muslim, 

however, was not responsible for any obligations arising from these 

treaties. 
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The personality and treaty-making competence of Iraq did not 

derive from the personality of the mandatory power but was a 

continuation of the personality of the u~ which was original, 

unadulterated and derived directly from Islamic law. 

This personality and treaty-making competence enabled Iraq and 

Great Britain to conclude a series of bilateral agreements replacing 

the mandate system by which Iraq, as the principal, delegated the 

conduct of her external relations to Great Britain as an agent37 , 

despite the fact that the League of Nations continued to recognise 

the mandate over Iraq until the official independence of Iraq in 

1932. 

This unusual relationship between mandatory power and mandated 

territory enabled Britain, from 1922 until 1932, to extend many 

treaties to, or deposit accessions on behalf of, Iraq39 • In addition 

to this, Iraq herself acceded to several international agreements39 

under the supervision of the mandatory power. 

It must be stressed, however, that this personality and treaty

making competence were not the same as those of a fully-fledged 

independent state, because Iraq was excluded by the 1922 Treaty of 

Alliance <agency> from entering into political treaties without the 

previous consent, expressed through the British High Comrndssioner, of 

Great Britain <agent). Thus it may be concluded that under the terms 

of Article 22 para. (4) of the Covenant of the League of Nations, 

together with the terms of the 1922 Treaty of Alliance, Iraq had a 

limited international personality and treaty-making competence, which 

was similar to that of a protected state. The only difference 

between the status of a protected state and that of the mandated 
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territory of Iraq v1as that the international limitations on Iraq's 

personality and treaty-making competence <by means of the supervision 

exercised by the mandatory power over the said territory), was of a 

temporary nature, the authority of the mandatory power being limited 

only to necessary administrative advice and assistance to Iraq, as 

contemplated in Article 22 of the Covenant of the League of Nations, 

under the supervision of the League itself, until Iraq was able to 

stand alone as an independent state. These strictly temporary 

limitations on Iraq's personality and treaty-making competence raised 

several questions. These included the criteria by which the progress 

of Iraq towards independence should be judged; the provision of a 

definite time-limit for the mandate; and the methods by which the 

mandate over Iraq could be terminated. The methods and provisions 

that were formed in answering these questions were to provide an 

important safeguard against the assertion of undue authority by the 

mandatory power. 

2. Replacement of British Mandate over Iraq by Independence: 

The rise of Iraq to full independence came through a long series 

of legal changes, starting with the Treaty of Alliance between Great 

Britain and Iraq of the lOth October 192240
, by which Great Britain 

recognised the Kingdom of Iraq as a sovereign state <Article 1). In 

Article 18 of this treaty, provision was made for its termination and 

for the complete independence of Iraq within 20 years. However, 

before the Treaty was ratified and accepted by the League of Nations 

Council, this Article was modified by the Protocol of 30th April 

192341 
, reducing Iraq's period of dependence to 4 years from the 

date of the ratification of the Treaty of Peace with Turkey. After 
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the ratification of the Treaty of 1922 on 19th December 1924, the 

League of Nations Council eventually adopted the draft as it stood. 

It Has only thereafter that the League Council, by a Resolution of 

27th September 1924, officially conferred an 'A' Mandate upon Great 

Britain's role in Iraq42
• Four subsidiary agreements of the 2nd 

March 1924 were subsequently concluded between Great Britain and 

Iraq43
• After the settlement of the controversy over the Mos_ul 

Vilayet by the League Council's Resolution of 16th December 1925, the 

League accepted a new amendment to this treaty, in the form of a 

treaty between Great Britain and Iraq of 13th January 1926 extending 

the period to elapse before the expiry of the Treaty of 1922 and 

Iraq's independence from 20 to 25 years, unless Iraq should 

previously be admitted to the League of Nations44 • The British 

government once again attempted to replace the Treaty of 1922 with a 

new one drafted on 14th December 1927, but this new treaty was later 

withdrawn46
• Finally, the Treaty of 1922 was superseded by a formal 

Treaty of Alliance of 30th June 193046 • 

Before the conclusion of the 1930 Treaty, however, and on the 

14th November 192947
, the British government expressed its intention 

to recommend Iraq for admission to membership of the League of 

Nations in 1932. Consequently, on 13th January 1930 the League 

Council requested the Permanent Mandate Commission to submit any 

suggestions that could assist the Council in coming to a conclusion 

as to what general conditions must be fulfilled before the mandatory 

regime could be brought to an end in respect of any country placed 

under such a regime. Because of the great differences between the 

various mandates and their subjects, the Commission asked the Council 
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whether it did not wish to confine the Commission's observations only 

to the case of Iraq. 

After careful examination the Commission suggested the following: 

<i) Procedure for termination: (a) a unanimous decision of the 

League Council to free Great Britain from its responsibility; (b) a 

decision of the Assembly by a two-thirds majority to admit Iraq to 

membership of the League of Nations; (c) the necessity of obtaining 

the agreement of the mandatory authority before terminating the 

mandate49 • 

The fulfilment of the mandate was declared by Article 6 of the 

decision of the Council of the League of Nations of 27 December 

192449
, which stated that: 

In the event of Iraq being admitted to the League 
of ~rations, the obligations hereby assumed by His 
Brittanic Majesty's Government shall terminate 

and by Article 7 which stated that the Council of the League was to 

be invited to decide what further measures are 
required to give effect to Article 22 of the 
Covenant 

only "if Iraq has not been admitted to the League''. These provisions 

contemplated the automatic termination of the mandate over Iraq when 

Iraq was in fact able to stand alone, her admission to the League 

being referred to as cogent evidence of that fact50 • 

From the foregoing analysis, it is not clear that the consent of 

the mandatory power was essential to the termination of the mandate 

over Iraq, though the League Assembly would have been unlikely to 

admit Iraq to membership of the League of Nations without a previous 

recommendation from the mandatory power. Furthermore, it was 

difficult to decide whether or not the territory in question was able 
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to stand alone if the mandatory refused to clarify the position in 

its report and refused to give up its position. 

By a two-thirds majority, however, the League Assembly decided to 

admit Iraq to membership of the League after which Iraq was 

considered to be independent whether or not the mandatory power 

wished to give up its position. 

(ii) Certain conditions were required before the mandate was 

terminated. According to Article 1 of the Covenant of the League of 

Nations and the report of the Permanent Mandates Commission, the 

independence of Iraq required: (a) certain guarantees to be furnished 

by Iraq to the satisfaction of the League, in whose name the mandate 

was conferred and exercised by Great Britain; (b) a settled 

government; (c) the capability of maintaining its territorial 

integrity and political independence; (d) an abi 1 i ty to maintain 

public peace; (e) adequate financial resources; and (f) laws and a 

judicial system offering equal and regular justice to all. 

Ciii) The Commission suggested that before Iraq was released from 

the mandate it should make a declaration regarding the following 

points51
: (a) protection of minorities; (b) privileges and 

immuni ties of foreigners in the Near Eastern territories, including 

consular jurisdiction and protection; Cc) interests of foreigners in 

judicial, ci vi 1 and criminal cases not guaranteed by capitulations; 

Cd) freedom of religion and exercise of religious, educational and 

medical activities; (e) financial obligations regularly assumed by 

the former mandatory power; (f) rights legally acquired under the 

mandate system; and <g) maintenance in force of international 

conventions to which the mandatory power acceded on behalf of Iraq. 
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After being satisfied by the Permanent Mandates Commission's 

report, the Council of the League of Nations, on the 28th January 

1932, adopted a Resolution declaring itself "prepared, in principle, 

to pronounce the termination of the regime in Iraq" at which point 

Iraq had to give undertakings to the Council in conformity with the 

suggestions contained in the Permanent Mandate Commission's report. 

The declaration of the termination of the mandate was to be made 

after an examination of the undertakings given by Iraq and was not to 

be effective until the date of admission of Iraq into the League of 

Nations62
• On the 19th May 1932 the League Council approved the 

declaration of guarantees given by her and Iraq was formally 

admitted to the League of Nations on 3rd October 193253 , and 

subsequently the factual identity of Iraq became an issue. 

3. The Factual Identity: 

After Iraq became a member of the League of Nations, her separate 

identity became a reality on the international plane. As far as 

Iraq's regional political relationships are concerned, besides her 

geographical links with other Arab states she is also related to them 

ethnically. Each Arab state is contiguous to, or an historical 

continuation of, the others. These links have created several 

territorial claims between the neighbouring Arab states, one of which 

was Iraq's claim that Kuwait constituted a part of her territory on 

the grounds that Kuwait had been a part of the Ottoman Empire <the 

parent state of Iraq). The Kuwaiti government, however, considered 

this claim to be untenable since Kuwait had never been subjected to 

Ottoman sovereignty64 • 
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The onus seemed to be on the Iraqi government to prove that 

Kuwait was legally an integral part of the Ottoman Empire, and that 

upon her independence, Iraq succeeded to Ottoman territorial 

sovereignty or suzerainty over Kuwait because the State of Iraq was 

factually identical with the Ottoman Iraq. If this was so, Kuwait 

was not a new state that had acquired territorial sovereignty, 

personality and treaty-making competence, independence and a separate 

factual identity by recognised means under both Islamic and 

international law. These issues will be examined in the following 

section. 
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SECTIOH 2: THE PRACTICE OF KUWAIT TOWARDS ASSUIPT I OI OF 

1. 

GOVERIORSHIP BY FORCE: 

Replace~nt of the Islamic State by a Jle:mber state of the 

Covenant Territory in the Conduct of the International Relations 

of the Territory of Kuwait: 

As with Iraq, the assumption of governorship by force over the 

territory of Kuwait and the development of a separate factual 

identity has occurred through various legal stages. 

A. Acquisition of al-Iurayn Territory by the 'Uttubi Tribe: 

In traditional international law, a distinction must be made 

between the acquisition of territory by an existing state and the 

acquisition of territory by an individual or a tribe. The former 

constitutes an acquisition of territorial sovereignty unlike the 

latter, unless the individual or the tribe have acquired the 

territory on behalf of a national state56 • For this reason, none 

of the traditional modes of the transfer of territorial 

sovereignty56 fit a description of how the transfer of territory 

from the Islamic State to the newly-independent State of Kuwait 

occurred since they all assume the transfer of territory from one 

state to an already-existing one, or at least that there were some 

activities towards acquiring the territory in question by a 

recognised state. Moreover, because Kuwait was born by an 

evolutionary process within the sphere of constitutional law, 

traditional international law saw this as a matter belonging solely 

within the domestic sphere until the moment when recognition, in one 

form or another, came into question. 
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In resolving this drawback, it is necessary to go back to the 

early development of title to territory by the State of Kuwait, 

under the law and practice of the Islamic State, in order to discover 

the mode by which the 'Uttubi tribe acquired the territory of al

Kurayn. In interpreting this issue, the [anafid jurists have 

maintained that every individual owner of land has authority on that 

land and the authority of the Islamic State is a manifestation of 

the collective authority of all owners67 , Thus, unlike 

international law, in Islamic law no distinction has ever existed 

between the modes of acquisition of terri tory69 by an individual, 

tribe or state. 

As far as the territory of 'al-Kurayn' or 'Kut' 69 is concerned, 

the inhabitants of Eastern Arabia, though nomadic, were socially 

organised into political entities, such as tribes, confederations of 

tribes and emirates under the leadership of s.b.aylrlls who separately 

exercised authority over the area which included what is now known 

as Kuwait. When the Otto:mans took over the Islamic Kb.i l~'fa in 923 

A. H. <1517 A. D.), the sllayns and the area itself came under the 

political and spiritual suzerainty of the Kb.alifa. This was later on 

transformed into territorial sovereignty when the Ottoman Empire 

annexed Bag.h.dad in 941 A. H. <1534 A. D.), Bas.ra in 953 A. H. <1546 

A.D.), and al-I~sa', the homeland of the Bani Khalid tribe, in 963 

A. H. <1555 A. D.) as security measures against foreign powers. The 

Bani K.h.alid Sb.ayll rose up and took power in al-I~s~' in 1081 A.H. 

<1670 A. D.), subsequently extending their sheikhdom from Qatar in the 

South to Kuwait in the North. 
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With the permission of the Bani Kll.alid ruler, a federation of 

three Arabian tribes by the name of 'al-'Uttub' settled in Kuwait. 

The position of the al-'Uttub in that territory became enhanced and 

they achieved a measure of independence when the authority of the 

Bani Khalid was weakened by internal disputes and as a result of the 

rise in Central Arabia of their bitter enemies, the Wahhabis. 

Thereafter, the al-'Uttub agreed, inter alia, to divide the affairs 

of their new territory <Kuwait) as follows: al-Dj_al~hima <later to 

be the ruling family of Qatar) were to conduct maritime affairs; Al 

Khalifa <later to become the ruling family of Bahrain) were 

responsible for commercial affairs; and Al Saba~ <the present ruling 

family of Kuwait) were to conduct governmental affairs60 • 

B. Establishment of Government in the Territory of Kuwait: 

Crucially linked with the position of the al-'Uttub in their new 

territory was their ability to exercise effective control over that 

territory since there was no strong, centralised Islamic authority in 

the area to protect the Eastern boundaries of D§r al-Islam. In such a 

case it is required by the Sunna of the Prophet that any group of 

individuals travelling or living in a territory remote from the 

central authority should appoint one amongst them as an amirG 1 • 

According to al-~ura <consultation), a principle required by al

Qur' an62 and subsequently developed through practice, in 1170 A. H. 

<1756 A.D.) the 'Uttubis elected Saba~ bin Iliabir, from the !l Saba~ 

family, as the first ruling ~ay~ in Kuwait from among the 'Uttubis. 

In the same manner, circa 1176 A.H. (1762 A.D.) 63
, he was succeeded 

by his youngest son, 'Abdullah, under whose reign Kuwait was to 

emerge as an important sheikhdom among competing forces such as the 
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Ra~idis, the Vlahhabis and the Bani Kh.alid. The ne'fl government in 

Kuwait was only able to maintain its position among these forces by 

seeking the protection of one or other of them. The main threat came 

from the previous occupants of the territory of Kuwait - the Bani 

Khalid - by whom the new 'Uttubi government of Kuwait agreed to be 

protected in return for their being accorded recognition64 • When 

the Bani Kb..alid finally lost their authority to the Wahh~bis and 

Kuwait consequently lost its protector, Kuwait turned towards the 

Ottoman authority in Baghdad to fill this role. 

In 1288 A. H. <1871 A. D.) the Turkish governor of Baghdad, Midb..at 

Ba~a, conferred the title of Ka'imaJram <deputy governor) on the 

Silayld:J. of Kuwait. It has been claimed that from that time Kuwait 

gradually became an administrative unit of Mesopotamia and its ruler 

became subordinate to the governor of the Baghdad province65 , a 

claim which has always been denied by Kuwait. 

(i) The Relationship between the ~y~ of Kuwait and the 

Ottoman Empire: 

On the basis of the historical evidence just presented, two 

probable assumptions arise; firstly, that the new government of 

Kuwait had complete authority over its territory and secondly, that 

it was an imra <sheikhdom) under Ottoman political and spiritual 

suzerainty. The assumption that the Ottoman authority over Kuwait 

was nominal and that in reality the government of Kuwait enjoyed 

absolute freedom and possessed absolute authority, both in internal 

and in external affairs, has been postulated by many non-Muslim 

authorities, such as Graves66 and Chirol67
• Conversely, another 

non-Musl im authority, Lockhart69 regarded the sJJ.ayklls acceptance of 
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the title as an acknowledgment of Ottoman suzerainty. Concurring 

with Graves and Chirol, Muslim and Arab authorities such as Altug69 , 

Saleh'o, Azzam' 1 and al-Baharna72 , deny that the Ottoman government 

was conscious of any notion of its 'sovereignty• over Kuwait which 

constituted an integral part of the Ottoman Empire, although they 

admit that the argument that the Ottoman Empire possessed pal it i cal 

and spiritual suzerainty over Kuwait cannot easily be dismissed. 

Although it is true that the Ottoman authority over Kuwait was 

more nominal than real, Kuwait's independence caunot thereby be 

presumed and neither can the view that Kuwait at that time enjoyed 

legal personality in international law, if the meaning of the title 

of 'K~' i.ma)rflm', accepted by the sb.aylrb., is taken into consideration. 

Though this title does not provide conclusive evidence of the legal 

status of Kuwait in international law it does under Islamic law, 

according to which, it denotes either the governor of a kaQ§' 

<province) 73 appointed by the sult§n, or a governor who assumed his 

governorship by force. In order to ensure the governor's allegiance, 

the sultan usually conferred such title upon him, as in the case of 

the &ayll of Kuwait. The evidence therefore, tends to emphasise 

that the government of Kuwait had the status of ' imra' 

<governorship) under the spiritual suzerainty of the Ottoman Kllalifa, 

who was regarded by all Muslims as the protector of Dar al-Isla.m <the 

Islamic territory). 

The good relationship between Kuwait and the Ottoman Empire, 

however, was disturbed by the attempts of the Ottoman Empire to 

annexe Kuwait, attempts which compelled ~ay!A Mub~rak to repent his 



- 53 -

acceptance of the office of K~' i m)!§ .m in 1897, and in 1898 1 ed to his 

request for British protection. 

<ii) Delegation of the Conduct of the External Affairs of Kuwait 

to Britain by the 1899 Exclusive Agreement: 

On January 23, 1899, Britain signed with Kuwait a secret 

agreement known as the ' Exclusive Agreement' , accardi ng to whi eh 

~aykb Mubarak bound himself and his heirs 

not to receive the agent or representative of any 
[even from the Ottoman Empire] power or government 
at Kuwait . wi thaut the previous sanction of 
the British government 

and further, 

not to cede, sell, lease, mortgage, or give for 
occupation or for any other purpose any portion of 
his territory to the government or subjects of any 
other power wi thaut the previous consent of Her 
Majesty's Government far these purpases74 • 

Subsequently, in 1904 a British Political Agent was sent to Kuwait 

where he became advisor to the Ruler of Kuwait an foreign affairs75 • 

By virtue of this agreement Kuwait came under the direct protection 

of Britain even though the legality of this was disputed by the 

Ottoman authority. 

(iii) Legality of the Delegation of the Conduct of External 

Affairs of Kuwait to Britain: 

With regard to the legality of the delegation of the conduct of 

the external affairs of Kuwait to Great Britain and not the Ottoman 

Empire, the first question to arise is whether the ~aykh of Kuwait, 

as a spiritual vassal of the Ottoman K.h§l i fa, possessed a treaty-

making competence which entitled him to enter into treaties with non-

Muslims states? 
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It was true that the ~aykh of Kuwait had a strong religious tie 

with the Kllalita and recognised him as his spiritual suzerain76 • 

The Kbalifa also recognised each race as comprising a separate nation 

which was self-governed or represented by more than one 

government' 7
• One such was the Arab nation represented by separate 

govern:mentS79
, one of which was Kuwait under SJJayll Mubarak. The 

relationship between the KJJ.al i fa and SlJ.ayl!.J:J. Mubarak had never been 

defined by a treaty but by existing practice. 

As this was the case, then it seems questionable to state that 

s.b.aykll Mubarak, in view of his relationship with the KJJ.al i fa, was 

entirely precluded from entering into treaty relations with non

Muslim states or that SlJ.ayk.JJ. Mubarak did not have treaty-making 

competence under Islamic or international law. However, even if the 

sbaykb was entitled to enter into such treaties, there are important 

restrictions under general international law on the right of a 

vassal to enter into political treaties. Similarly, Islamic law 

imposes certain restrictions on the competence of an amir to enter 

into treaties with non-Muslim states79 • 

An examination shows that the 1899 Exclusive Agreement should be 

classified as a • political treaty' under general international law 

since it restricted the treaty-:making competence of the ~ayll in 

entering into any commitment with any power, even with the KJJalifa 

himself, without the previous consent of the British government. 

If measured against the accepted norms of vassal - suzerain 

relations, the instrument of protection which Sl.laykA Mubarak secretly 

signed with the British government, without the consent of the 

Khalifa, was highly questionable, if not illegal. Consequently, the 
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British government 'fras keen on gaining some legal respectability for 

the agreement in order that Kuwait should come under its de jure 

protect i on80 • For this reason Britain concluded with the Ottoman 

Empire the so-called 'Anglo-ottoman Draft Convention of 1913', and by 

virtue of Article 1 Kuwait was transformed into an autonomous Kaza of 

the Ottoman Empire81 • 

The Ottoman authority, however, did not realise that the British 

government's recognition of Ottoman sovereignty, instead of 

suzerainty, over Kuwait, actually served as an expedient means to get 

around the dubious legality of the 1899 Exclusive Agreement between 

Britain and the ~aykb of Kuwait. 

By virtue of the Angle-Ottoman Draft Convention, the status of 

the ~ay!h was transformed from that of a vassal into a Kaza Governor 

and all treaties concluded by the sJJ.ayJrll. prior to this 

transformation, including the Exclusive Agreement, would devolve or 

be succeeded to by the Ottoman Empire. In this way, Britain was 

able to extend its protection to Kuwait, a fact recognised by the 

Ottoman authority in Article 3. 

Since the Draft Convention was never ratified by either party, 

owing to the outbreak of World War I, it might be contended that it 

was not binding on the parties. This contention is not without 

support in international law. For example, Oppenheim92 has stated 

that: 
. although it is now a generally recognised 

customary rule of international law that treaties 
regularly require ratification, even if this is not 
expressly stipulated . . .. 

Other international law jurists, however, such as McNair93 and 

Fitzmaurice94 maintain that the absence of a ratification clause in 



- 56 -

a treaty should be taken as indicative of an implied understanding 

between the contracting parties that the treaty will become binding 

upon signature. During the codification of the law of treaties these 

conflicting views were reflected in the I. 1. c. in the discussion 

regarding the incorporation in the proposed codification of a 

residual rule in favour of either signature or of ratification when a 

treaty was silent as to how consent to be bound should be expressed. 

At the beginning, the I.L.C. adopted in the Draft Articles the 

formula that: 

Treaties in principle require ratification unless 
they fall within one of the exceptions ... below, 

but this was criticised by a number of states including the U.K. who 

suggested that the general formula should be reversed. Other states 

suggested that the I.L.C. should not adopt any position towards such 

a doctrinal issue. In the light of these arguments the I. L. C. 

reformulated the rule so as: 

and 

simply to set out the conditions under which the 
consent of a state to be bound by a treaty is 
expressed by ratification in modern international 
law 

to leave the question of ratification as a matter 
of intention of the negotiating states without 
recourse to a statement of a controversial residual 
rule96

• 

In the Ottoman Draft Convention, however, the parties can be said 

to have adopted the approach of a residual rule of signature, since 

from the published extract of the convention96 it does not appear 

that any provision indicates any express intention to ratify it. 

Thus, as Sir Percy Cox emphasised97
, the 1913 Anglo-Ottoman Draft 

Convention cannot be denied to have exercised any binding force on 
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the contracting parties before and after World War I, since by it the 

1899 Anglo-Kuwaiti Exclusive Agreement was cured of its seeming 

illegality and Kuwait's status was finally recognised. 

C. Recognition of the Protected State of Kuwait: 

The formation of an entity possessing some elements of statehood 

within the territory of Kuwait was a matter of fact, not of law, and 

it was not until the recognition accorded Kuwait in the Anglo-Ottoman 

Draft Convention of 191398 that Kuwait became a subject of 

international law. This simultaneously implied the recognition by 

the Ottoman government of Kuwait's title to her own territory and it 

was irrelevant how this title was acquired, whether it was regarded 

as having arisen from the fact of the emergence of the new entity or 

as having been constituted by recognition89 • 

Generally speaking, this justification of Kuwait's title to her 

territory may not always be helpful in determining the precise line 

that frontiers of the new entity should follow, but, in the case of 

the recognition of the State of Kuwait, Articles 5, 6 and 7 of the 

Anglo-Ottoman Draft Convention of 191390 specifically define the 

boundaries of Kuwait within the Ottoman Empire. 

Recognition of the legal status of Kuwait has been accorded by 

both international and Islamic law. On the international plane, as a 

part of the Arab revolt against the Turkish government, when war was 

declared between Britain and the ottoman Empire in 1914, Sb.ayll 

Mub~rak assumed the governorship of Kuwait by force, adopted his own 

flag and entered into formal treaty relations with Bri tain91
• Sir 

Percy Cox <the British Political Resident in the Gulf) stated to 

~aykb Mub~rak that: 
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· · .the British government does recognise and 
admit that the Sheikhdom of Kuwait is an 
independent government under British protection. 

On the Islamic plane, following the do\'mfall of the Ottoman 

Empire and its disintegration after World War I into many states, 

Turkey formally renounced all rights to suzerainty over, and title 

to, any territories which were subject to the sovereignty or 

protection of any other state, by the 1923 Lausanne Treaty92 between 

Turkey and the principle Allied Powers, in which she implicitly 

renounced her rights over Kuwait. 

Britain concluded ·the 1927 Jiddah Treaty93 with Saudi Arabia, a 

successor state to the Ottoman Empire, by which King , Abdul, Aziz 

promised not to commit any act of aggression against Kuwait since it 

was in special treaty relations with Britain. 

Despite this recognition of the new status of the Sheikhdom of 

Kuwait, its legal personality and its relations with Britain were 

somewhat anomalous in character. 

D. Evolution of the Personality and Treaty-Xaking Competence of 

Kuwait: 

The question that now presents itself is whether Kuwait, despite 

its special treaty relations with Britain, had a legal personality 

and treaty-making competence. 

As a prelude to answering this question, it is necessary to 

determine the nature of the relationship that existed between Kuwait 

and Great Britain. Generally speaking, some non- Muslim 

authorities94 have considered a protected state such as Kuwait which 

delegates the conduct of international affairs to another, not to be 

a state at all. However, other non-Muslim as well as Muslim 
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J. urist~9E, have n t d - o espouse any definite rule and state that in 

such cases the exact relations between the protecting and protected 

state may be ascertained by reference to the relevant agreement, in 

this case the 1899 Exclusive Agreement between Great Britain and 

Kuwait. 

An examination of the above views shows that the first opinion 

cannot be applied to Kuwait on the grounds that she possessed 

territory and an independent government which had special treaty 

relations with Britain. Individuals born in Kuwait were not British 

subjects96 and imperial legislation was not applicable to Kuwait, 

which had its own legislature and flag. The conduct of her 

international affairs was the responsibility of the Foreign Office as 

distinct from the Colonial Office, indicating at least that Kuwait 

was not a colony or a colonial protectorate97 • 

The second of the views cited above seems to provide little or no 

help because evidence appears to prove that the shayklJ. already had 

treaty-making competence that enabled him to conclude the 1899 

Exclusive Agreement. However, this Agreement, despite its delegation 

of the conduct of the foreign affairs of Kuwait to Britain, did not 

define exactly the legal nature of the relations between Kuwait and 

Britain, nor did it expressly prohibit the sbaykh from entering into 

treaties with non-British governments or subjects although 

implicitly, the treaty-making competence of the sbaykb was suspended 

without destroying such capacity in toto. The ~aykh of Kuwait was 

still the sole authority in which the right to conclude treaties was 

vested, albeit subject to the previous sanction of the British 

government. The result of this situation was that if the sJJayJrll. 
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concluded a treaty without the previous sanction of the British 

government it might not have been binding under international la~13 • 

However, this is not the case under Islamic law. 

For example, Article 3 para. <2) of the Agreement for the 

Establishment of an Arab Financial Institution for Economic 

Development99 provides for admission to its membership of 11 any other 

Arab state or Arab country 11 . , without any requirement of 

independence. If, under British protection, Kuwait entered into an 

agreement with an Arab state the agreement would be binding between 

the parties but not vis a vis Great Britain. Even a multilateral 

treaty between the Arab states such as the 1945 Pact of the Arab 

League 100 which requires the independence of a state for admission, 

could waive this requirement if admission would help in bringing 

about the independence of an Arab state. This was borne out by the 

fact that the Secretary-General of the Arab League visited Kuwait in 

1959, just two years before her formal independence, to discuss her 

possible membership, following which the announcement was made that 

Kuwait was going to join the Arab League as a member state. This was 

denied by a British Foreign Office Spokesman 101
• 

Thus the authority for Great Britain to exercise treaty-making 

competence on behalf of the SJJayll was derived from the SilayJrll' s 

tacit consent. Initially, the British government concluded treaties 

on behalf of Kuwait 102
, which could not be ratified without his 

approval. This facilitated the gradual assumption of treaty-making 

competence by the Sllayll of Kuwait without the necessity for any 

revision of the 1899 Exclusive Agreement. From the start, the SllayJrll 
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had been able to conclude oil concession agreements directly with 

foreign investors. 

Finally, it became obvious that Kuwait had a degree of legal 

personality and treaty-making competence when, before attaining full 

independence in 1961, she was able to accede to certain international 

conventions and became a member of a number of inter-governmental 

organisations103. However, this legal personality was limited and 

not the same as that of a fu 11 y independent state, a status which 

Kuwait had yet to attain, as she was not yet entitled to enter into 

political treaties with foreign states without the consent of the 

British government. 

2. Replacement of British Protection over Kuwait by Independence: 

This state of affairs continued until the formal termination of 

the 1899 Exclusive Agreement and its subsequent instruments in the 

treaty entitled 'Exchange of Notes Regarding Relations between the 

United Kingdom of Great Britain and Northern Ireland and the State of 

Kuwait, June 19, 1961' 104 between Britain and the Ruler of Kuwait, 

Shayll 'Abdullah al-S.abah.. By this treaty the SJJ.aylr.b.. of Kuwait 

became solely responsible for the conduct of both the internal and 

external affairs of Kuwait. Also, the treaty established a common 

understanding dealing with the future relations of the two countries 

as follows: 

Cb) The relations between the two countries shall 
continue to be governed by a spirit of close 
friendship. 
(c) When appropriate, the two governments shall 
consult together on matters which concern them 
both. 
(d) Nothing in these conclusions shall affect the 
readiness of Her Majesty's Government to assist the 
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Government of Kuwait, if the latter requests such 
assistance. 

Furthermore, the Treaty: 

.shall continue in force until either party 
gives the other at least three years notice of 
their intention to terminate it, and that the 
Agreement of 23 January 1899 shall be regarded as 
terminated on this day's date. 

Provision Cd) of the treaty, regarding Britain's pledge to 

"assist" in the defence of Kuwait, has been regarded by certain 

states as constituting a derogation from the formal independence 

proclaimed in the treaty. One such objection was made shortly after 

Kuwait's formal application for membership of the Arab League, when 

the Iraqi Prime Minister, Major-General Kassem, declared at a press 

conference on 22 June 1961 that he did not recognise the 'forged' 

Treaties of 1899 and 1961 between Britain and Kuwait. Iraq's argument 

was that all foreign powers, including Great Britain, had recognised 

that the Ottoman Empire had had sovereignty over Kuwait because, by a 

decree issued by the Sultan, the title of 'Ka 'imalr§111' had been 

conferred upon the Ku~·!ai ti Sh.ayk.b., thus making him a representative 

in Kuwait for the Vali in Bas.ra. It was thus claimed that in this 

manner all snaykbs of Kuwait had derived their administrative powers 

from the Ottoman Vali in Bas.ra and had continually affirmed their 

allegiance to the Ottoman Sultan up until 1914. 

Iraq believed that the secret Exclusive Agreement of 1899, 

concluded between the Ruler of Kuwait, &ay.lr.b. Mubarak, and Great 

Britain, was invalid because the ~aykh of Kuwait had at that time no 

competence to conclude such agreements without the consent of the 

Ottoman Parte. Therefore, what was in the past a territorial unit of 
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Ottoman Iraq .should persist under the sovereig·nty of the new State of 

Iraq 106 • 

The Kuv-mi ti government reacted swiftly to the Iraqi claim by 

issuing a statement on the follov-Ting day stating that Kuwait was 

never subjected to the Ottoman sovereignty and that 

the title of Ka' ima.k~·m . was never used in 
Kuwait and never influenced the course of life or 
the independence of Kuwait from the Turkish Empire. 

With regard to the 1899 Exclusive Agreement, the statement continued, 

it was terminated on 19 June 1961 and consequently Kuwait became a 

fully independent state 1 06 • Following the Iraqi military threat, 

the Kuwaiti government requested on 2 July 1961 that the U.N. 

Security Council consider the Iraqi "threat of intervention in 

Kuwait" together with the formal application of Kuwait to membership 

of the U.N. 107
• Supporting the Iraqi claim, the Soviet Union vetoed 

a U.N. Resolution that recognised the independence of Kuwait 108 • 

On 8 February 1963 in Iraq, Kassem's government was overthrown by 

a military revolution and the new government declared their intention 

to ease the tension between their state and Kuwait and renounce the 

Iraqi claim to Kuwait. Kuwait's application for membership of the 

U. N. was approved by the Security Council on May 7, 1963, making 

Kuwait the 111th member of the U.N. 109
• 

The merits and demerits of the above claim will now be 

investigated on the basis of the rules governing state identity under 

both international and Islamic law. Practically speaking, the 

determination of the identities of Iraq and Kuwait is of great 

importance since the issue not only concerns the particular interests 
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of these two states but may also define treaty succession for other 

states. This investigation will initially only examine the factual 

identity of the two states rather than their legal identity which 

\>lill be examined in subsequent chapters. 

Under contemporary international law many criteria have been 

developed in order to determine the factual identity of successor 

states one of which is the criteria of statehood 1 1 0 according to 

which a new state comes into existence if the following conditions 

are fulfilled: firstly, the existence of an organised and effective 

legal order; secondly and thirdly, that this order is valid for 

certain territory and population; fourthly, that this legal order 

must be exclusively and immediately subject not to municipal law but 

to international law 1 11
• Both Iraq and Kuwait satisfy these 

conditions. However, are the statehoods of the two countries 

recognised by Islamic law? An attempt to answer this question 

requires an examination of the identity of the parent state, namely 

the Ottoman Empire, in order to determine the effects of the 

territorial truncation that she underwent after World War I on her 

factual identity and subsequently, on the identity of Iraq and 

Kuwait. 

After her admission to the Concert of Europe in 1856 112
, it may 

be presumed that the Ottoman Empire satisfied the criteria of 

statehood under international law, which rules that the disappearance 

of one of the aforementioned four elements of statehood has a legal 

consequence tantamount to the extinction of the state although normal 

changes to one or more of the elements leaves the identity of the 

entity concerned intact 1 13
• 
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But vlhat normal and abnormal changes are there which may affect 

the identity of a state? Would a change of population do this -

through increase such as when the Islamic Kbilafa was assumed by the 

Ottomans and all Muslims came under the spiritual suzerainty of the 

Ottoman government, or through decrease such as when all Arabs 

renounced the suzerainty of the Ottoman government in 1916? What 

about territorial change by minor or total loss, as when all Arab 

territories seceded from the Ottoman Empire during World War I? And 

what about a change of governmental organisation through a change in 

government or through social revolution such as the replacement of 

the .Kllilafa by a secular government in the Ottoman Empire etc? 

In seeking answers to questions such as these, some international 

law jurists such as Kunz 1 14
, maintain that customary international 

law and international judicial decisions have not created a standard 

test to elucidate the means by which these questions may be 

determined and this has characterised the area as one of long-

standing confusion. Other international law jurists such as 

Marek 1 15 have dismiss the physical elements of statehood as criteria 

for identifying a state. Hence, the use of such criteria may not be 

particularly helpful in identifying whether or not the Ottoman 

Empire, after its separation from many of its territorial parts, 

retains its factual identity, or whether Iraq and Kuwait are a 

continuation of the Ottoman Empire. 

To answer these questions recourse to Islamic law may be 

necessary in order to determine not only the factual identity of the 

Ottoman Empire but also that of Iraq and Kuwait. As far as the 

Ottoman Empire is concerned, the view of the founder of the Ranafid 
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~chool of Iraq hi h b ...., w c ecame the official school of the Ottoman 

Empire, Abu [anifa stated that: 

All parts of the Islamic territory are under the 
authority of the Khalifa and the authority of the 
KiJ.alifa is the collective authority of the UJ11111a 
[Islamic nation] 1 1 6, 

This means that Dgr al- Islam is the property of the umma 1 1 7 and by 

'a)Id al-wilaya (the contract of delegation of authority) the UI1111Ja 

delegated its authority over Dar al- Islam to the KJ1al i fa. 

Accordingly, once a territory acquires an Islamic identity it cannot 

lose it 1 18 except by the consent of the .KlJ.alifa or any legally 

delegated authority of the u.111111a by a treaty of cession or suchlike. 

Under this principle of Islamic law, the great truncation of the 

Otto:man Empire's territory and the transforming of the Islamic 

K.JJ.il8:fa into a secular government did not change the Islamic identity 

of the Ottoman Empire as a part of Da'r al- Islam. 

It remains to examine the factual identities of Iraq and Kuwait 

under Islamic law and the emerging principles of Arab public law 1 19
• 

According to Arab public law120 as declared by the 1945 Pact of the 

Arab League and various treaties and declarations 121
, a distinction 

must be made between the factual and legal identity of an Arab state. 

As regards their factual identity in general, the Arab states 

comprise a distinct community 122 in which every state constitutes a 

competent unit. Indeed Arabic public consciousness and the feeling 

of solidarity and obligation 123 are unequivocally expressed in the 

constitutions of each state 124
, including those of Iraq 125 and of 

Kuwait 1 26 which emphasise that their people and territory are part 

of the Arab world. This implies that not only are Iraq and Kuwait 
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factually related to each other, but that also all Arabs states are a 

continuation of one another because of their common religion, 

language, culture and geographical contiguity. 

This legal consciousness has created distinct Arabic legal rules 

governing states' factual identity analogous to the rules of 

international law in terms of their extent of application and their 

substantive contents 1 27 • Furthermore, Arabic public consciousness 

has undoubtedly had an effect on the political and legal implications 

of the concept of state sovereignty under international law129 which 

is accepted where it applies to inter-Arab states relations only as a 

juridicial fiction. Arab unity as reflected in the Arabic public 

consciousness increasingly minimises the importance of the concept of 

sovereignty in its Arabic context 129 since such unity points towards 

the eventual fusion of these sovereignties. This is emphasised by 

the 1945 Pact of the Arab League which states in its preamble that: 

in order to affirm the close connections and 
numerous ties which link the Arab states, and being 
desirous of maintaining and establishing these 
connections on the foundations of respect for the 
independence and sovereignty of those states, and 
in order to direct their efforts towards the 
general good of the Arab states, the improvement of 
their circumstances, the security of their future, 
and the realisation of their hopes and aspirations, 
and in response to the Arabic public opinion in all 
quarters of the Arab world. 

Have agreed to enter into a covenant for this 
object . 130 

It is therefore, unreasonable that the concept of sovereign equality 

between Arab states should be given the same meaning as when it is 

applied between Arab and non-Arab states. 

It follows that the concern of one Arab state in the internal 

affairs of another cannot be regarded as intervention in the 
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traditional meaning of the word 1 :::;:, 1 , such as the concern of the 

Syrian Arab Republic about the internal affairs of Lebanon and the 

Decisions of the 1976 Arab Summit Conference 132 regarding the 

settlement of the Lebanese crisis. Conversely, the interference of 

any non-Arab state in the internal affairs of an Arab state can be 

condemned even though it may have been a consequence of the express 

consent of the state concerned133, 

From what has been said above, succession in fact occurs under 

Islamic law only in two cases, the first of which is where the 

Islamic State, by treaty, became a successor to various political 

entities in respect of their territories and populations. Their 

populations were converted to Islam and Islamic law became dominant, 

thereby generating a new Islamic identity. The second case concerns 

the Islamic State as predecessor. The assumption of governorship by 

force by rulers in various parts of Dgr al-Islam did not alter their 

Islamic identity and thus no succession in fact occurred. However, 

upon the delegation of the conduct of the international relations of 

these territories to non-Muslim states by treaties, their external 

identity was put into suspense with regard to succession in fact 

although their internal identity remained intact. In such cases the 

Islamic State was regarded as the parent state of the territories and 

the predecessor state to the non-Muslim states. 

Insofar as the legal identity of Iraq and Kuwait is concerned, 

the question to be examined in the following chapters CIII-Vl) 

concerns the extent to which the Islamic State was legally replaced 

by Iraq and Kuwait. 
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- 70 -

CHAPTER I 
FOOTIOTES 

1. Cf. the so-called 'community of nations', Hall, VI. E. A Treatise 
on International Law, <1884); Walker, T. A. Principles of 
International Law, < 1895), < 1910). 

2. Al-Gllunaymi, Muh.ammad. Al-A.h,k!m al-'A1mDa fi K.anun al-Umam, 
(1970) 1 P• 40, 

3. Breasted, J.H. History of Egypt, London, <1906), p.437. 

4. Philopson, C. The International Law and the Custom of Ancient 
Greece and Rome, <1911), vol. 2, p. 60. 

5. Korff, B.S. An Introduction to the History of International Law, 
A.J. I.L., 1924, vol. 18, p.252. 

6. Al-Tarmanini, 'Abdul Salam. T~rikh. al-Iuz.um wa'l Shar~'i', 

Kuwait University Press, <1975), p.64. 

7. On the Law of the Asiatic states generally, see Wright, Q. Asian 
Experience and International Law, I.S., 1959, vol.l, pp.71-87. 

8. Al-Kalka~andi. Subhu'l A'sha, Cairo, vol. 5, p.6. 

9. The Saba'nean call a piece of agricultural land Ha~fad and its 
owner dllu. If a number of Na)Jfads came into the hands of one 
~u they constituted ~kblnf, the owner of which was named kil. 

10. 'Abdul Mawla, Mah.mud. Anz.imat al-XuditaJDa' wa'l Dawla fi al
Islam, Dar al-Nahda al-'Arabiyya, <1978), pp.28-29. 

11. Ibn KAaldun. lllkaddima, al-Iab'a al-Bahiyya, Cairo, p. 111. 

12. Maine, H.S. Ancient Law, <1927), p.76. 

13. Ibn Man~ur. Lis!n al-'Arab, under Fahir-Kuray~at. 

14. Hitti, P.K. History of the Arabs, London, <1946), p.68. 

15. Al-Iabari, Kuh.ammad bin ~a'far. T~ikh al-labari, ed. by 
Muh.ammad Abu al-Fadil, Dar Swidan, Beirut, vol.2, p.125. 

16. ibid, vol. 1, p.627. 

17. Ibn Ru~d. Al-'Al!'ik al-Iafisa, ed. by De Goeje, Leiden, 
<1892), pp.2-3, 9-10, 11, 192, 217. 

18. Abu al-Fida. Al-Xuk.b.tasar fi A.khbAr al-Bashar, Constantinople, 
<1286 H.), vol. 1, pp.76-77. 

19. Elias, A. Elias' Modern Dictionary, Arabic-English, <1983), 
p. 441. 



- 71 -

20. Al-Zawz~ni, Abu 'Abdullah. Sharh al-Xu'allat!t al-Sab', al
Asi tana, <1325 H.), pp. 11, 57, 65. 

21. Prophet Mub..ammad was born on Monday 12 Rabi' al- Awwal of that 
year corresponding to 22 April 570 A. D., Ibn Sa'd, Muhammad. Al
Iaba~t al-Kubra, 1st ed., Leiden, <1321-1335 H.), vol. 1, p.lOO. 

22. Ibn His.llam. Al-Sira al-Iabawiyya, ed. by Mu~tafa al-Sak.k.a and 
others, Mu'assasat 'Ulum al-Qur'an, Part I, vol.l, p.46 ff. 

23. Dll.u K.ar was the name of a well near al-Kufa in Iraq owned by 
the tribe of Banu Bakr bin Wa'il, al-Hamawi. Xu'diam al-Buld!n, 
Dar Ih.y~' al-Tura:t.h.al-'Arabi, Beirut, <1979), vol.4, at p.293. 

24. Al-Qur'!n.LXXIV, 1-8. 

25. Al-Qur'!n.XIV, 1. 

26. Ibn Ishak, Mub..ammad. Sirat lbn ls~k, ed. liamidullah, al-Ribai, 
<1976) I P· 118. 

27. Al-Qur'!n.XLIX, 10. 

28. Ibn Isb..ak, op.cit., p. 194. 

29. Al- 'Ak.aba means a tall mountain which made the road difficult, 
al-Hamawi, op.cit., vol.4, p.134. 

30. Ibn Hisham, op.cit., vol.1, p.428. 

31. Al-Qur'!n.LX, 12-13. 

32. Ibn al-A:t.ll.ir, 'Izz al-Din. Al-Ulnil fi al-Tft.rikh, Dar Beirut, 
(1965), vol.2, p.99. 

33. Al-Qur'ft.n.IX, 40. 

34. He arrived safely at the Yaihrib oasis on 12 of Rabi' I, 
corresponding to 24 September 622, al-Mas' udi, 'Al i. Jlurudi al
Dh.abab, ed. by Muh.ammad Muh.yi al-Din, al-Maktaba al-Islamiyya, 
Beirut, vol.2, p.286. 

35. Al-Qur'!n.X, 47. 

36. Al-Qur'!n.IV, 59. 

37. Al-Hamawi, op.cit., vol.5, p.82. 

38. Ramidullah, Muhammad. ladiDU'at al-Vatha'k al-Siyft.siyya lil 'Ahd 
al-Iabawi wa'l IhilAfa al-R!ahida, Dar al-Nafa'is, Beirut, 
<1983)' p. 64. 

39. Ibn Hisham, op.cit., p.496. 



- 72 -

40. H.ami du llah, op. cit., p.57. 

41. I bn Hi s.Aam, op.cit., p. 504. 

42. Al- Wak.i di. Kit!b al-Kaghazi, p.177. 

43. H.ami dullah, op.cit. 

44. Al-Shami, Dr Ahmad. Fi T!rikh al-'Arab wa'l Isl~, <1985>, p.44. 

45. Ibn Khaldun. The ](uqaddi:mah, trans. from Arabic by Franz 
Rosenthal, ed. by N.J. Dawood, Routledge and Kegan Paul, London, 
(1967)' p. 139. 

46. ibid, pp.97, 101. 

47. Al-Qur•!n.VI, 57, ibid, XXVIII, 88. 

48. See for example: H.amidullah, M. Xuslim Conduct of State, Lahore, 
<1968) i Abu Faris, Muhammad. Al-Iiz..am al-Siy!si fi al-Islam, 
I. I. F . S. 0. , Kuwait , < 14 0 4 H. - 19 8 4 A . D. ) . 

49. Cf. Lauterpacht, H. Recognition in International Law, London, 
(1948), p.55. 

50. Al-Qur'!n. !I, 193. 

51. Ibn Hish.am, op.cit., Part I!, p.316. 

52. Cf. Chen, T.C. The International Law of Recognition, ed. Green, 
London, <1951). 

53. Al-labari, op.cit., vol.2, p.644. 

54. ibid. 

55. Bashmail, Muh.ammad. Sulh al-Hudaybiya, Dar al-Fikr, <1973), 
p. 200. 

56. Al-Baladhuri. Futuh al-Buldan, ed. by Radwan Muh.ammad, Dar al
Kutub al-' Ilmiyya, Beirut, <1983>, p. 49. 

57. Al-Ya'k.ubi, A:b..mad. T!rikh. al-Ya'kubi, Dar Beirut li al-Iiba'a 
wa'l Naa:b..r, Beirut <1400 H.-1980 A.D. ), vol.2, p.80. 

58. Al-Qur'!n.CX. 

59. Ibn Hiah~m, op.cit., Part I!, p.601. 

60. ibid, p.656. 

61. ibid, p.660. 



- 73 -

62. The principal companions who usually held their meetings at the 
mosque of the Prophet: Abu Bakr was given al-bay'a by five of 
them. Al-Mawardi, Abu al-H.assan. Al-A.h~m al-Sul:t.aniyya, al
Maiba'a al-Muhammadiyya, Cairo, p.7. 

63. Al-Qur'an. IV, 59, 115. 

64. It was composed of Ahl al-lial wa '1 'A,td, the notables of al
Madina and the tribal chiefs of Bedouin, and anybody assembled 
in the mosque, al-An~ari, Abu Yusuf. Kit!b al-Iharadi, Dar al
Ma'rifa, Beirut, p.14. 

65. Al-Qur'!n.II, 30-31. 

66. Al-Qur'!n. IV, 59. 

67. Al-Bal~dhuri, op.cit., p.118. 

68. ibid, p. 120. 

69. Al-labari, op.cit., vol.3, p.428. 

70. Ibn Taymiyya. Al-Siy!sa al-Shar'iyya, D~r al-Kit~b al-'Arabi, 
Cairo, <1969). 

71. Many peace treaties were concluded under 'Umar' s rule between 
the Islamic State and non-Islamic states, al-Bal~dhuri, op.cit., 
p. 127. 

72. Under the instructions of 'Umar, the candidates for the 
succession were designated by a group of names from amongst 
which the consultative committee made their selection. The 
Muslims assembled, therefore, at the main mosque of al-Madina in 
order to discuss and to elect the successor in accordance with 
al-Qur'~n - the constitution of the Islamic State, al-Qur'!n. 
XLII, 38; III, 159. After lengthy deliberations 'Uihman was 
elected as the third Rasllidin Kb.alifa, al-Iabari, op.cit., 
vol.4, p.229. 

73. Al-Bala~uri, op.cit., p.360. 

74. ibid. 

75. Ibn Kutayba. Al-IliWDa wa al-Siy!sa, ed. by laha Mull.ammad, Dar 
al-Ma'rifa, Part I, p.46. 

76. Al-labari, op.cit., vol.5, p.53. 

77. ibid, p.77. 

78. Al-Ya'~ubi, op.cit., vo1.2, p.190. 

79. Shakir, Mahmud. Al-T!rikh al-IslaDd, <1985>, vol.4, p.61. 



- 74 -

80. Al-Ya'~ubi, op.cit., vol.2, p.287. 

81. Shakir, op.cit., vol.5, p. 13. 

82. Al-Siyu:tJ, Dj_alal al-Din. T~rikh. al-K.AulafA', Cairo, (1305 H.), 
p.26. 

83. With the enlargement of the Islamic Empire, each provi nee had 
its own Ahl al-Hal wa'l 'A~d, with which the amir of the 
province discussed matters and reported back to the Kbalifa. 

84. Ibn Ka:Ul.ir, · Ali. Al-Bidaya wa'l l"ih!ya fi al-Tarik.h., Ma:t..ba'a 
al-Sa'ada, Cairo, vol. 10, p.189. 

85. Zaidan, Gorgie. T!rikh. al-Ta:maddun al-Islami, Cairo, <1400 H.-
1980 A. D.), vol.2, p. 112. 

86. Al-Mawardi, op.cit., p.30. 

87. Al-Mas'udi, op.cit., vol.4, p.372. 

88. Shakir, op.cit., vol.6, p.l9. 

89. Al-Bagh.dadi. Usul al-Din, Istanbul, <1928>, 274. 

90. Ibn H.izm. Al-1lilal wa' 1 Ahwft.' wa'l Hih.al, Cairo, <1347-48 H.), 
vol.4, p.88. 

91. Abu Zahra. Al-Wihda al-Islamiyya, Dgr al-Fikr al-'Arabi, p.151. 

92. Aitchison, C.U. A Collection of Treaties, Engagements and Sanads 
Relating to India and Neighbouring Countries, Culcutta, <1933), 
p. 240. 

93. On the second question, see Part II, Chapter III, Section 2. 



- 75 -

CHAPTER II 
FOOTNOTES 

1. Mansi, Dr Muhammad. Harakat al-Yakaz.a al- 'Arabiyya fi al-Shark 
al-Asyawi, Dar al-Fikr al-' Arabi, <1978), p.125. 

2. Al-Bukh.ari. B.ahih. al-Bu~i, '.Alam al-Kutub, Beirut, vol. 9, 
p. 113. 

3. Al-Iabari, .Muha:mmad bin llia'far. T~rikh al-labari, ed. by 
Muhammad Abu al-Fadil, Dar Swidan, Beirut, vol.3, p.223. 

4. Sharif Hussain regarded himself as a descendant from the 
Prophet's family and the trustee of the religious places of the 
Muslims. 

5. G.B.P.P., 1939, Mise. No.3, Cmd.5957. 

6. Woodward, E. L. Documents on British Foreign Policy, 1919-1939, 
1st Series, vol. IV, pp.245-7. 

7. B.F.S.P., 1919, vol.112, p.21, Article 22 of the Covenant; on 
the concept of the mandate regime see Chapter VII, Section 2, 1. 

8. Such as the territories which were placed under 1 B 1 and 'C 1 

mandate, Harris, D.J. Cases and Xaterials on International Law, 
3rd ed., Sweet & Maxwell, London, <1983), p.102. 

9. C:url.2317. 

10. Secret. Hate by the Secretary, Political and Secret Dept., 14 
March 1915, I.O.L., B.213, pp. 10-11. 

11. It should be noted, however, that accord! ng to al-Qur 1 an there 
can be no wil§ya <guardianship> by a non-Muslim of a Muslim, al
Qur' an. IV, 144. 

12. C:orl. 237 0. 

13. Report on the Administration of Iraq, by His Majesty's 
Government in the United Kingdom of Great Britain and Northern 
Ireland to the Council of the League of Nations, October, 1920-
March 1922, Appendix 1, p.123. 

14. Khadduri, M. Independent Iraq: A Study in Iraq Policies Since 
1932, p. 11. 

15. Report on the Admdnistration of Iraq, op.cit., <Col. No.58). 

16. ibid. 

17. Kelidar, A. Ced.) The Integration of Xodern Iraq, London, p.34. 



- 76 -

18. Al-'Ak.k.ad, Dr S.alah.. Al-Xashrik. al-'Arabi al-Xu'~sir, Maktabat 
al-Anglo-al-Miariyya, p.6. 

19. ibid1 pp. 195-199. 

20. Khadduri I M. Islam and the Kodern Law of llations1 A. J. I. L. , 
1956, vol.50, p.360. 

21. On the constitutive theory of recognition, see Lauterpacht, H. 
Recognition in International Law, London, <1948) 1 p.55. 

22. L.H.T.S. 1 1924, vol.xxviii 1 p. 11. 

23. Report on the Administration of Iraq, op. ci t. , <Col. No. 29) 1 
p. 19. 

24. Report on the AdDdnistration of Iraq, op.cit., <Col. No.4) 1 p.9. 

25. Saudi Arabia, Treaty Collection 1922-1944, CMakka: Government 
Publication 1944), p.8. 

26. Aitchison, C.U. A Collection of Treaties, Engageuents and Sanads 
Relating to India and Neighbouring Countries, Culprit 1 vol. XI, 
p.213. 

27. Azzam, I.A.R. The International status of the Persian Gulf 
states, R.E.D. I., 1959, vol. 15, p.53. 

28. Report on the Administration of Iraq, op.cit., <Col. No. 74), 
p.83. 

29. ibid, p. 121. 

30. Report on the Administration of Iraq, op. cit., <Col. No.55), 
p.37. 

31. ibid. 

32. Report on the Administration of Iraq, op.cit. I <Col. No. 58), 
p.37. 

33. Lewis, M.M. The International Status of the British Self
Governing Dominions, B.Y. I.L. 1 1922-23, 3rd Year of Issue, p.31 
ff. 

34. Baker, M. The Present Juridical status of the British Dominions 
in International Law, p.l30 ff. 

35. Such as territory, permanent population and government. 

36. liusayn, Sa' id. Al-1luk!ranllt al-Tashri 'iyya, Cairo, 
vol.1, p.62. 

37. Art.lO, Cmd.2370. 

(1947)' 



- 77 -

38. U.H.Doc. ST/LEG/SER.E/3, Iraq. 

39. Report on the Ad.:ministration of Iraq, op.cit., <Col. No.29), 
p.l9. 

40. C11rl.23'l0. 

41. B.F.S.P., 1924, Part I, vol.cxix, at p.394. 

42. League of Nations, Minutes of the 30th Session of the Council, 
pp. 1345-1347; and see also decision of 11 March 1926, ibid, 
Minutes of the 39th Session of the Council, p.502. 

43. B.F.S.P., 1924, Part I, vol.cxix, pp.395, 410, 416,419. 

44. C11rl.2662. 

45. C11rl.2998. 

46. B.F.S.P., 1930, Part I, vol.cxxxii, at p.280. 

4 7. CDrl. 344-0. 

48. P.X.C., Minutes of the 16th session, p.20; Minutes of the 19th 
session, p.175. 

49. C:orl.3833. 

50. P.X.C., Minutes of the 19th session, p.176. 

51. L.H.Off.J., 1932 Annex 1373, pp.1342-50. 

52. L.H.Off.J. I 1932, pp.474, 1212-13. 

53. ibid, pp.1212-6. 

54. The Kuwaiti Government, <Printing and Publishing Dept.). The 
Kuwaiti-Iraqi Crisis, <1961), p. 3. 

55. Island of Palmas Case, Netherlands v. U.S., R.I.A.A., 1928, vol. 
2, at p.829. 

56. Shaw, M. Title to Territory in Africa, International Legal 
Issues, 1986, p. 17. 

57. Al-Sarkll.asi, Shams al-Din. Al-Iabaui, D~r al-Ma'rifa, Beirut, 
<1406 H.-1986 A.D. ), vol.10, p.93. 

58. On the modes of acquisition of territory in Islamic law, see al
An~ari, Abu Yusuf. Kit!b al-[har!di, Dar al-Ma'rifa, Beirut, 
P· 91. 

59. The name 'Kuwait' is a diminutive form of fort. 



- 78 -

60. Warden, Frances, Member of Council at Bombay under Uttoabee 
Arabs, Extracts from brief notes relative to the rise and 
progress of the Arab tribes of the <Persian> Gulf: Prepared in 
August 1819, <Bahrain) I.S.Bo. vol.xxiv, pp.362-372. 

61. Ibn Taymiyya. Al-Siy!sa al-Shar' iyya, Dar al-Ki tab al- 'Arabi, 
Cairo, < 1969), p. 161. 

62. Al-Qur'!n.XLII. 

63. Abu Hakima. T!rikh al-Kuwait, vol. 1, Part.1, p. 119. 

64. Al-Khu~u~i, Badr al-Din. Dir!sAt fi TArikh al-Ihalidi al-'Arabi 
al-Hadiia wa'l Xu'aair, ~at al-Salasil, Kuwait, <1984), p. 104. 

65. The Republic of Iraq <Ministry of Foreign Affairs). The Truth 
about Kuwait, July 1961, p.24. 

66. Graves, P. The Life of Sir Percy Cox, London, <1941), p.102. 

67. Chirol, V. The Xiddle Eastern Question or Same Political 
Problems of Indian Defence, London, <1903), p.232. 

68. Lockhart, L. Outline of the History of Kuwait, J.R.C.A.S., 1947, 
vol.xxiv, p.263, at p.268. 

69. A Turkish authority, Altug, Y.M. Turkey and Same Problems of 
International Law, Istanbul, <1958), pp.108-136. 

70. An Iraqi national, Saleh, Z. Xesopatamda <Iraq> 1600-1914, al
Ma'arif Press, Baghdad, <1957), p.275. 

71. An Egyptian authority. Was the General-Secretary of the Arab 
League, Azzam, op.cit., p.43. 

72. A Bahraini national, and a well-known scholar in this field, Al
Baharna, H. M. The Legal Status of the Arabian Gulf States, 
Manchester University Press, <1968), p.253 ff. 

73. See Encyclopaedia of Island, under the word Jr./J 'i.ma.k&'m, 

74. Aitchison, op.cit., <No.XXXVI), p.262. 

75. Azzam, op.cit., p.44. 

76. Ghunaimi, M. The Kuslim Conception of International Law and the 
Western Approach, Martinus Nijhoff/the Hague, <1968), p.27. 

77. Altug, op.cit., p.127. 

78. Such as the Government of Egypt, the Governments of the North 
African Arabs, and the Arab chiefs of Eastern Arabia. 



- 79 -

79. One of these restrictions is the obligation placed on the ami'r 
to take into account the general interest of Muslims since the 
treaty will be binding on all Muslims, see generally Chapter 
I I I. 

80. Hurewitz, J.C. Diplomacy in the Bear and Xiddle 
Documentary Records, D. Van Norstrand Co., New York, 
vol. I, pp.265-267. 

81. i bid, p. 270. 

82. Oppenheim, I. F. International Law: A Treatise, 
Lauterpacht, London, <1955), vol.l, p.906. 

83. Mc.Nair, A. The Law of Treaties, (1961), p. 132 ff. 

East: A 
( 1956) t 

ed. by 

84. Fitzmaurice, G. Do Treaties Heed Ratification?, B.Y.l.L., 1934, 
vol. 15, p. 129. 

85. Y.B. I.L.C., 1966, vol. II, p.l98. 

86. Hurewitz, op.cit., vol. I, p.270. 

87. Graves, op.cit., p.168. 

88. Cf. the Hudaybiya Treaty by which Makka recognised the Islamic 
State in al-Madina, Ibn His.h.~m. Al-Sira al-Babawiyya, Part. II, 
p. 316, with the Angle-Ottoman Draft Convention of 1913, 
Hurewitz, op.cit., vol. I, p.269. 

89. Islamic law does not recognise the constitutive theory of 
recognition and it has been relied upon here only for the sake 
of argument. 

90. Hurewitz, op.cit., vol. I, p.270. 

91. Aitchison, op.cit., vol.XI, XLII. 

92. L.I.T.S., 1924, vol.xxviii, p. 11, Articles 16, p.23 and 27, 
p.27. 

93. U.K.T.S., 1927, No. 25; Cmd. 2951. 

94. Generally see Baty. Protectorates and Xandates, B.Y.I.L., 1921-
22, vol.2, pp. 114-115. 

95. Oppenheim, op.cit., pp.195-196; Azzam, op.cit., p.56. 

96. They are protected persons, Jones, J.M. Y.ho Are British 
Protected Persons?, B.Y.I.L., 1945, 26nd Year of Issue, p.123. 

97. Azzam, op.cit., p.26. 

98. Oppenheim, op.cit., vol.1, pp.882-883. 



- 80 -

99. Khalil, M. Ctrans.) The Arab States and the Arab League: A 
Documentary Record, Khayats, Beirut, <1962), vol. 11, p. 131. 

100. ibid, p.56. 

101. The Times, 30 September, 2 October 1959. 

102. C:orl.6380. 

103. The Times, lOth, 23rd Jan. 1961; The Financial Times, 30th Jan. 
1961. 

104. U.K.T.S., 1961, No. 1; Cmd.1409. 

105. Daily Telegraph, 26th June 1961, London. 

106. The Kuwaiti Government. The Kuwaiti-Iraqi Crisis, op.cit., p.3. 

107. S.C.O.R., 16th year, 6th July 1961, 959th Meeting, p.l; ibid, 
7th July, 960th Meeting, p.l. 

108. Y.B.U.I., 1961, pp.168-169. 

109. Y.B.U.I., 1963, pp.91-92. 

110. Crawford, J. The Creation of states in International Law, 
Oxford, <1979), p. 400. 

111. Kunz, J.L. Identity of States under International Law, A.J.I.L., 
1955, vol.49, pp.68, 71. 

112. The Ottoman Empire was recognised by the European states and 
thus admitted to the Concert of Europe in 1856, G.B.P.P., 1856, 
vol.61, pp. 19-34. 

113. Whiteman, M. Digest of International Law, 1963, vol.2, p.758. 

114. Kunz, J. L. The Changing Law of Hat ions, Ohio State University 
Press, <1968), p.285 ff. 

115. Marek, K. Identity and Continuity of States in Public 
International Law, Geese, <1954), p.4. 

116. Al-Sarkhasi, op.cit., vol.lO, p.93. 

117. Abu 'Ubayd. Kit!b al-Amwal, p.674. 

118. Jll.i r i s.h.a, 'Al i. Al-Jfashru I i yya al- Islalli yya al- I Ul ya, D!r al
Gharib 11 al-Iiba'a, Cairo, pp.245-246. 

119. The difference between Islamic law and Arabic public law is not 
a difference in nature but in degree. See part III. 



- 81 -

120. Arabic public law may be defined as conventional and customary 
rules and principles, doctrines and theories governing the 
international relations of the Arab states, see part Ill. 

121. Khalil, op.cit., vol. II, pp.101 ff. 

122. Badawi, Muhammad. Usul 'Ulum al-Siy!sa, Alexanderia, <1965), 
p.33. 

123. Joel, C. The Shaping of the Arabs, London, <1967). 

124. This fact is further evidenced by a survey of the constitutions 
of the Arab states, see Khalil, op.cit., vol. I. 

125. See Article 2, of the 1958 Provisional Constitution of the 
Republic of Iraq. 

126. See Article 1, of the 1962 Constitution. 

127. Al-Qhunaymi, Muhammad. Ia~ra fi al-'Il!k!t al-Dawliyya al
'Arabiyya, Alexanderia, p.51. 

128. Cf. Maududi, S.A. The Islamdc Law and Constitution, Lahore, 
<1980), p.212. 

129. The concept of Arabism as the criterion of the identity of an 
Arab state has been globally recognised since the Hussain
McMahon Exchange of Notes, G.B.P.P., 1939, Mics. No.3, Cmd.5957, 
onwards. 

130. Khalil, op.cit., vol. 11, p.56. 

131. Cf. the concept of intervention in international law, Crawford, 
op.cit., p. 114. 

132. Kuwait News Agency. Digest, the Gulf Co-operation Council, May 
1981, p.90. 

133. See Article 10 of the 1950 Treaty of Joint Defence and Economic 
Co-operation among the States of the Arab League, Khalil, 
vol.1I, op.cit., p.101. 



PART II 

SUCCESSIO:I 111 LAY: 

THE PRACTICE OF THE SUCCESSOR 

THE PRACTICE OF IRAQ II TREATY SUCCESSIO:I 

THE PRACTICE OF KUWAIT II TREATY SUOCESSIOI 

ARE THERE RULES GOVERIIIG TREATY SUCCESSIOI 

Ill ISLAIIC LEGAL THEORY? 



- 83 -

CHAPTER Ill 

THE PRACTICE OF THE SUCCESSOR 

SECT I 0:1 1 : THE EFFECTS OF THE EJI.ERGEICE OF THE ISLAJll C STATE: 

1. State Succession: 

Now the issue to be examined concerns the extent to which the 

pre-Islamic political entities were replaced by the Islamic political 

entity in matters of identity and succession to treaties. 

A. The Criteria of Identity of the Hew Community: 

With the territorial changes that occurred with the emergence of 

the Islamic political entity in al-Madina and the subsequent 

reorganisation of the pre-Islamic Arab political entities into an 

Islamic community, the question arises as to whether it continued the 

identity of the former Arab political entities which had been 

extinguished. Certainly, their identity and their melding together 

into a single community was based on the religious tie between them 

rather than the tie of al- ·a.sabiyya al-Jrabaliyya <partisanship) of 

the pre-Islamic Arab tribes. 

The key to the identity of the new community lies in the heart of 

the word 'Islam' 1 which defines the real possession of 'sovereignty' 

and the distinction between the Islamic and non-Islamic communities. 

' Islam' denotes the peaceful and total submission to God alone as the 

absolute sovereign over all human beings2 , and constitutes a 

complete system of life having the effect of transforming its 

adherents, whatever their race or colour, into a political community 

distinct from those that preceded it3
• 
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The constitution of the new community recognised this fact when 

it employed the title of 'u.mma' <Islamic nation) to the new 

community, using the term al-dj§hiliyya <ignorant) 4 to describe the 

pre-Islamic Arab communities. The real differences between the legal 

orders of the two communities lay in the fact that the nature of the 

group solidarity of the pre-Islamic communities was based on a tribal 

partisanship whereby every member supported each other regardless of 

whether he was oppressed or an oppressor, and the blood-tie prevailed 

over any moral, religious or even national considerations. 

Conversely, the nature of the solidarity of the new community was 

based on the religious tie. Islam propounds the oneness of Allah and 

submission to his might. This solidarity could not be achieved 

except by uniting the community by the bond of religion and 

abolishing the system of so-called aristocratic descent and the 

social classes which ensued from it. On this basis, the constitution 

of the new community6 declared that various Islamic groups had been 

fused into one homogeneous communi ty 7 which was based on a certain 

ideology, language and historical heritage and was governed in 

accordance with a legal order effective within the territorial sphere 

of D§r al-Islam <Islamic territory). Thus the new community 

established a distinct factual and legal identi ty9 completely new 

and separate from the pre-existing political entities. However, the 

creation of this Islamic identity emerged not only from theoretical 

observation but from practice as well, since the existence of the 

Islamic political entity in Arabia was at the expense of the factual 

and legal identities of the pre-Islamic political entities and the 
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new legal order employed certain criteria to determine the effects of 

this replacement. 

B. The Determining Legal Criteria of Succession in the Iew 

Legal Order: 

For the Islamic State, the Qur• an is the furgfin <criteria) 9 

which distinguishes good conduct from bad. Moreover, it provides a 

code of conduct for every Muslim 1 0
• An explanation to how such 

criteria worked in dealing with treaty succession to the pre-Islamic 

political entities is necessary. According to al-Siyu~i 1 1 there are 

500 legal injunctions in the Qur'an dealing with both private and 

public relations, established by treaties or other instruments 12 • 

If the Qur'anic injunction exists to regulate the conclusion of 

treaties between Muslims and non-Muslims, it is directly legislated 

by Allah: 
<But the treaties are) not dissolved with those 
Pagans with whom ye have entered into alliance and 
who have not subsequently failed you in aught, nor 
aided any one against you. So fulfil your 
engagements with them to the end of their term: for 
God loveth the righteous 13

• 

The tafsir (to make clear and to show the objective) 14 of the legal 

injunctions was the primary task of the Prophet during his life-

time 15 and of the u~ afterwards 16
• 

The task of the Sunna Ctradi tion of Prophet Muh.ammad) 1 7 is to 

interpret the injunction, and to put it into effect. In the absence 

of any Qur•anic injunction the Prophetic Sunna regulates the 

conclusion of treaties, (as hidden revelations from Allah) 1 a which 

are themselves regarded as an integral part of the Sunna 1 9
, but if 

the nas.s. <provision) is not sound, as far example, in the case of 

weak ~adith <tradition) 20 , or if it is not explicit in stating the 
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harftm <unlawful>, the asl <origin) 21 of permissibility in concluding 

treaties applies. Any treaty, however, must not comprise a 

derogation of Hul!iik. Allah, <Rights of God) 22
, which constitute the 

rules of Jus cogens in the legal order of the Islamic State23 • 

This basic condition had a significant effect on the succession 

practice of the Islamic State to the treaties of the pre- Islamic 

political entities. Before analysing this effect it is necessary to 

explain certain terms employed by the new legal order relating to the 

concept of mu'3.'hada <treaty). The term 1 al-il' means 1 al-'ahd1 <the 

covenant>, 1 al- 'ak.d 1 <the contract) and 1 al-.b.ilf1 <the alliance) 24
• 

Al-'ahd <the covenant> signifies an agreement concluded between two 

or more parties to regulate their mutual interests; when the parties 

guarantee the enforcement of al- 'ahd it becomes .mi:t.l:J.§lr <charter) 

which is 1 i terally derived from al-wi:t.l:J.ak. <the tie). The term 1 al-

.b.i 1 t·• , 

hilf' 

<the alliance) is literally derived from the Arabic word 'al

<the oath) 26 • The term 'al-.mu 'ahada 1 <the treaty> means 'akd 

<to contract) 1 al- 'ahd' <the covenant) between two or more parties on 

a certain act which has the object of creating legal consequences26
• 

Thus the .mu-&'hada <treaty> is a kind of al- 'ahd <covenant) and there 

is a common factor between a .mu'§hada <treaty> and 'akd <contract) in 

that they both create binding obligations and require compliance. 

Furthermore, they both stress mutual agreement or a meeting of minds 

as an essential element, regardless of the form or procedure. When 

consent is arrived at by one party or parties making iJli_ab (offer) 

and kabiil <acceptance) by the other party or parties the meeting of 

minds is achieved and the :mu '§hada or 'a}td is regarded as legally 

binding27
• 
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In its dealing with the pre-Islamic law of contract, the Qur'ln 

makes interchangeable use of the terms 'akd <contract) and 'ahd 

<covenant) 29
1 which signifies the fact that in Islamic legal theory 

there is no difference between rules governing private contract and 

those governing al-mu '§hadflt <treaties). As a criterion in defining 

identity, the Qur'ln also uses the term 'al-djahiliyya' <the 

ignorant) 29 in order to distinguish the pre-Islamic communities from 

the Muslim community and the Prophet used the same terminology on 

several occasions30
• Accordingly, treaties may be divided into the 

treaties of the ignorant Arabs <the pre-Islamic Arabs) and treaties 

of the Muslim Arabs. The latter consist of all treaties concluded by 

the Prophet. As regards the treaties of the ignorant Arabs, they are 

further divided, according to their nature, into treaties regulating 

the inter-tribal relations of protection, alliance and termination of 

hostili ties31 , and treaties codifying the customary law of Arabia 

with regard to forbidding fighting during the b.ar§m (sacred) 

months32 as well as those regulating the rights of passage of 

commercial caravans through various ci ties33 and those regulations 

of the holy place in Makka City, such as Hilf <alliance) of al

Nutayyabun <the perfumed) 34 , which are regarded as constituting 

Hul!u.t Irtifa}! <territorial or usufructory rights). There remains a 

question regarding the effects on these treaties of the factual 

replacement of the preceding political entities by the Islamic State 

in the responsibility for the international relations of the 

territories to which these treaties were applicable before the date 

of this replacement. Workable criteria have evolved to deal w1 th 

this question. 
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The new legal order dealt with the pre-Islamic treaties 

<contract) and drew up a framework within which subsequent treaties 

had to be confined. Before succession to any one of the pre-Islamic 

treaties, the idj_§b <offer> of the other party or parties to the 

treaty had to be unambiguous, and the k.ubul <acceptance) of the 

predecessor political entities of the Islamic State also needed to be 

unequivocal. This framework, in the language of the Qur'an is waf§' 

(fulfilment). The Qur'an says: "0 ye who believe! fulfil <all) 

obligations" 36
, and infuses a new spirit into this legal formality 

designed for the purpose of 'fulfilment': 

0 ye who believe! when ye deal with each other, in 
transactions involving future obligations in a 
fixed period of time reduce them to writing ... 36 • 

In general, the new legal order permitted not only the devolution of 

the pre-Islamic treaties to the Islamic State but also the power to 

conclude any treaty it desired, these being binding upon all parties 

provided they were clean from defects of form and substance, or 

embodied conditions that were contrary to the purposes and ends of 

the Shari'a. In explaining this principle, the Prophet said: 

The believers are restricted by their contractual 
obligations except those which permit b.aram 
<unlawful) things or prohibit b.allll <lawful) 
things37 • 

According to these criteria, any treaty of the pre- Islamic era 

involving riba <usury> runs counter to the aims and purposes of the 

~ari'a and the welfare of the community of the Islamic State and is 

regarded as haram <unlawful). Therefore, the new legal order 

established the rule of non-devolution according to which this type 

of treaty was abolished and prohibited39
• 
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Further investigation also reveals that according to the 

aforementioned criteria, the practice of the Islamic State in treaty 

succession was governed by the rules of devolution and non-

devolution. By applying these rules to treaties of the pre-Islamic 

political entities it appears that the political treaties of the pre-

Islamic era fall into two categories. The first comprises treaties 

concluded by political entities among themselves and the second 

consists of those concluded between individuals supporting one 

another in time of peace and in time of war. The former persisted 

under the new legal order, whereas the latter factually ceased to 

exist when they were superseded by the new legal order which provided 

further protections, save for any contract of tabanni (adoption) 

which the Qur'an nullified, including that made by the Prophet 

himself39
• 

The constitutional treaties consisted of those treaties that 

regulated the customs40 of Arabia such as the immunities of 

diplomatic representatives41 and the prohibition of war in the 

sacred months42 • The Islamic State respected all such treaties 

which were designed to regulate relations in these communities 

whether they were between individuals, between an individual and the 

state or between states. This is essentially the purpose of the 

creation of the Islamic State as an instrument of enforcing the 

~ari'a <Islamic law) and order: 

Fu l f 1 l the Covenant of God when ye have entered 
into it, and break not your oaths after ye have 
confirmed them; indeed ye have made God your 
surety; for God knoweth all that ye do43 • 
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The word 'oaths' mentioned in the above verse is interpreted to 

include treaties of the pre-Islamic era44 • Accordingly, the Treaty 

of Hilt al-Fu.dul <alliance of di~hiliyya) devolved to the Islamic 

State46
• 

The new legal order also dealt with the treaties of b.uE.uk. al-

irtifb.'E. <usufructory rights) 46 in the following terms: 

Serve God and join not any partners with Him; and 
do good - to parents, kinsfolk, orphans, those in 
need, neighbours who are near, neighbours who are 
strangers, the companion by your side ... 47

• 

Allah in this verse combined the order to worship him with doing good 

to parents, neighbours and the 'companion by your side •. Such a 

neighbour or companion may be an individual or a state since such a 

distinction is unthinkable in the Sl:lari 'a. The Prophet emphasised 

that such treaties survived territorial changes and he implemented 

this principle upon the incorporation of Makka into Dar al-Islam 

<Islamic territory) when 'Ali bin Abi Ial i b asked the Prophet to 

combine in his hand, the right of al-hi~aba <the custodianship) and 

the right of al-si}.{aya <giving water to pilgrims) which the Treaty of 

Hilf al-Xu.t.ayyabiin had constituted. Immediately, the Prophet called 

'Uihman bin Ialha, the custodian of al-Ka'ba, and gave him the keys 

saying: "Today is a day of yielding and fulfilment" 49 • 

It seems that treaty succession in the new legal order was 

governed by the general rule of b.al.~l <lawful) devolution unless 

JJ.ar/Jm <unlawful) devolution was specifically provided for in the 

Qur'an or the Sunna. For the purpose of succession, therefore, such 

a treaty could on no account harm the public interest of the Islamic 

State. They continued to be binding as long as they were consistent 
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with the interests49 which the Prophet established when he said: "no 

damage nor mischief" 60 • 

These juristic principles, hov1ever, may not be applicable with 

equal force to government successi on5 1 • This raises an important 

question: if Allah expressed these juristic principles through the 

Prophetic government of the Islamic State and since this government -

the Prophet - was no more than a human being who could die or be 

slain52
, how could Allah continue to express his law-making power 

through the non-Prophetic succeeding governments? Furthermore, what 

were the effects of the replacement of the Prophetic government by a 

temporal one on the identity of the Islamic State and existing 

treaties? 

2. Government Succession: 

A. Constitutional Succession: 

The personality of Muhammad is separate from that of the u~53 : 

Muhammad is no more than a Prophet sent by Allah to establish the 

rules governing the relations between individuals and Allah and 

between the individuals themselves. The real possessor of the rights 

and duties ensuing from any treaty concluded by Muh.ammad is not 

Muha:mmad but the U!11111a of Muhammad. Muh.ammad only set up the rules 

governing treaties which the subsequent treaties must follow. During 

his life time the Prophet frequently delegated the treaty-making 

power to the amirs <governors) 54 who had been empowered to negotiate 

and sign treaties with non-Muslims, subject to the approval of the 

Prophet. The Prophet said: "My UJ1111Ja shall never be unanimous in 

error" 55 and the Qur'!n states: 
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0 ye who believe! obey God and obey the Apostle, 
and those charged with authority among you 56 

Hence, the final sanction for the employment of those intellectual 

activities facilitating the development of the rules governing the 

delegation of treaty-making competence and treaty succession comes 

from the Qur'~n and the authenticated Sunna. 

Before his death, the Prophet trained his companions to use their 

intellectual capablities when faced by cases not regulated by the 

Qur'an and the Sunna57 and subsequently, the problem of succession 

to the Prophetic government led to these mental capabilities being 

used to develop two secondary sources, namely the idj~- <consensus) 

and i~tih§d (independent reasoning) 59
, 

It may be asked here as to whom the Qur'an and the Sunna delegate 

the authority of i.dJ_ma'' and isi.J_tih~'d from amongst the members of the 

UJ.11l118, It is not difficult to find an answer to this question in the 

Qur'an and the Sunna: the Qur'an states in clear terms: 11 .and 

consult them in affairs <of moment) .. 11.69 and 11. .who <conduct) 

their affairs by mutual consultation 1160 Moreover, the 

Prophet said: "The learneds are the heirs of the Prophets" 61 
• The 

'learneds' may be identified further as the persons who are 

elected62 from amongst the members of the umma, through which Allah 

continues his law-making power since their consensus on certain 

matters which have not been regulated by the Qur'an and by the Sunna 

is based on these same sources by way of analogical deduction. 

By virtue of 'akd al-bay·a (contract of the delegation of 

authority>, the law-making power was put into practice by the Knalifa 

<imm) as the representative of the u11IJI1li63 • In this case, the 
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treaty making-power of the u~ rested in the Kbalifa <imam), and any 

treaty concluded by him constituted an iflim' of the u.m:ma which 

itself had to obey and be guided by the Prophetic treaties because 

they form a part of Huku~ Allah <Rights of Allah) which are regarded 

as the Islamic rules of Jus Cogens. The non-Prophetic treaties are 

expressly considered to be law-making treaties in the sense that they 

were drawn up by the i!ijma:' of the ul1111Ja in accordance with the 

Prophetic Sunna. and contain rules derived from the Qur' ~n and the 

Sunna by the parties who used their idjtih§d <independent reasoning) 

in reaching a conclusion. Therefore, the treaties are no more than 

an indicative source of law at the same level as iflitih§d64
• 

The iflima' played a decisive role in solving the problem of the 

effects of the succession of the Rasb,.idin Kllilafa to the Prophetic 

government raised by the so-called ridda <apostasy) 65 movement. 

which disputed the distinction between state succession and that of 

government and signalled the beginning of these Arab chiefs' 66 

secession from the Islamic State on the ground that their agreements 

were concluded with Muhammad personally and therefore were 

automatically terminated by the death of one of the parties. 

Furthermore, since they did not participate in the iflima' of the u~ 

regarding the election of Abu Bakr as Kbalifa and his succession to 

the Prophet's temporal function, they regarded that event as a 

private affair in al-Madina and did not feel themselves in any way 

bound by i t 67 • They insisted on negotiating a new agreement with 

Abu Bakr based on different conditions69
• Abu Bakr supported by the 

i~' of the u.m:ma strongly rejected any further negotiations69 and 

insisted on exacting in full, the terms of the agreements they had 
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entered into with his predecessor, saying: "if they refuse to give 

hobbling-cord from al-zakAh I would fight them for it" 70 • 

It is possible to clarify this problem by considering the 

relevant rules of Islam. The Islamic State is a government 

exercising an effective authority over a certain territory and 

population71
• According to the lianafid School 72 , these three 

elements of government, territory and population must immediately and 

exclusively fall under Islamic Law73 • The disappearance of one or 

more of these elements could cause the extinction of the identity 

and, subsequently, the disappearance of the Islamic State in certain 

circumstances74 • However, other changes in these elements need not 

have the effects of extinguishing the Islamic State and could leave 

its identity intact. 

A total change from Islam to a non- Islamic religion by the 

population of a part of D§.r al-Isla:m could not affect its Islamic 

identity as such, so long as the government continues to exercise 

effective authority over the area in accordance with Islamic Law75
• 

On the other hand, the total loss of D§r al-Isla:m, that is to say the 

complete transfer of D8.'r al- Islam into D§r al-Harb <territory of 

war), brings the identity of the Islamic State to an end76
• 

The changes of the government of the Islamic State, whether 

they involve substantial changes in the form of the constitutional 

structure, do not affect the identity and continuity of the Islamic 

State so long as the principles of the Qur'an and SUnna are 

observed77 • Thus, the Rashidin ~il§fa, under the leadership of Abu 

Bakr, succeeded to the benefits and burdens of its predecessor • s 

treaties79 • Similarly, the other parties could not deny the binding 
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force of the treaties by simply claiming that the disappearance of 

one government ended this binding force since it had not entered into 

these treaties personally, on its own behalf, but as the 

representative of an Islamic State which was still in existence. 

Islamic law did not regard as legitimate the revolution of the ridda 

movements which claimed the termination of existing treaty rights and 

obligations. Such movements were regarded as involving Ahl al-Bagbi 

<people of dissension) who were condemned as outlaws, denied 

recognition and cut off from the Muslim community79
• 

The disputes which arose between Imam 'Ali and Mu'awiya90 

created subsequent dissenting movements and sharp opinions emerged 

not only on the question of the Kb..ilafa but also on succession to 

treaties. Therefore, it is necessary to examine the succession of 

the Umayyid to the Rashidin Kbilafa, the succession of the Abbasid to 

the Umayyid Khilafa, and finally the succession of the Ottoman to the 

Abbasi d Klli 1/Jfa and their effects on the emergence of Islamic 

jurisprudence on succession to treaties. 

B. Revolutionary Succession of the IslaDdc Governments: 

As a result of the forcible seizure of the Islamic government by 

Mu'awiya, al-liasan, the son of the Kbalifa 'Ali, abandoned the office 

of the Kb..ilafa, in 41 A. H. (663 A. D.), in favour of Mu' ~wiya91 and 

this was followed by the acquiescence of the Islamic community to 

Mu' awiya' s assumption of that office. However, acquiescence was not 

unanimous because some Muslims refused to accept the Umayyid's claim 

to the Kilil§fa. These included the Sh.i 'ats and K.h.awaridj_, each of 

them later developing into schools of thought. The Sh.i 'i92 school 

began to interpret the provisions of the Qur'an and Sunna to serve 
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their own concepts of' government succession which led to their 

refusing to acknowledge as authentic iladi.t.lls those which are related 

by non-Shi 'i jurists. They recognise iaJ.JIJlf' <consensus) and E.iy§.s 

<analogical deduction) 93 as sources of the law in matters where 

there is no na~ <provision) from the Qur' ~n and the SunnaB4 as in 

the case of succession to the Prophet's position. In the Sunni 

schools95 isJ.J_:mH · is the consensus of Ahl al-Hal wa '1 'A.Ed <learned 

Islamic jurists), where as the Shi'a consider idjm§' only to express 

the unanimity of the views of the Shi'i jurists on certain subjects 

through which the opinions of the imam <one of' the Prophet's family> 

may be discovered96
• Many of these jurists were close companions of' 

the imam and knew exactly the imams' opinions with regard to 

succession in respect of the Prophet's position, and thus were 

competent to make ia.ttih§d (independent reasoning) 97 in this case. 

Conversely, the concept of government succession advocated by the 

K.llaw§ris:i..i. <secessionists) 99 was more democratic and succession to 

the Prophet 1 s temporal 1 not religious, position was believed to be 

the right of any competent Muslim by general election. However, the 

Kll.awaridj_ became restrictive and narrow-minded in recognising only 

the legality of the Kb.i ]g_fa of Abu Bakr and Umar and refuting the 

legality of subsequent Jrhalifas. Noreover, with regard to the 

Prophet's b.adiiA (tradition) on succession, they only recognise 

iladiti related by a Kh!rid.i.i consequently regarding few iladi.t.JJ.s as 

authenticated Sunna99
• 

In contrast with the above mentioned schools, the rest of the 

Muslim community were dominated by the opinion of the Prophet's 

companions and their followers. Two distinct and separate trends 
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emerged yet both are derived from the Qur'an and Bunna as primary 

sources of legislation. The main difference between these trends is 

that one does not favour the ra'y <personal opinion) except in cases 

of necessity such as succession to the Prophet 1 s temporal position, 

while the other relies upon the ra 'y and restricts the use of the 

lladith <tradition) since they fear they may misinterpret and thus 

tell mistruths about the Prophet. The first trend found most of its 

adherents in al-liidiaz <now constituting the South-West part of Saudi 

Arabia), where the Bunna was predominant and where the companions of 

the Prophet were st i 11 1 i vi ng90 • The adherents of the second trend 

lived mainly in Iraq, where religion, culture and civilisation were 

intermixed and distant from the original place of the Prophet 1 s 

teaching. This school of thought was the main foundation from which 

the Ranafids have developed their jurisprudence91
• 

Subsequently, the views of these schools will be examined against 

the official view of the Umayyid government in respect of the effect 

of a change of government on treaties. According to the Kharidii and 

Sh.i 'i schools, .mutatis .mutandis, changes in the constitutional form 

of the Islamic State are of no legal significance as long as they are 

carried out by constitutional instruments in accordance with the 

preceding governmental practice. It is only in the case of the 

forcible seizure of the governmental machinery that the question of 

the Islamic identity of the new regime can arise. The Umayyid regime 

came to power in violation of the prescribed constitutional procedure 

for government succession or change and accordingly, none of them 

considered themselves to have any obligation towards the new 

government. All treaties concluded between the predecessor 
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government and the political entities of Arabia92 , al-'Irak. 

<Mesopotamia) and al-Sll.am <Syria) 93 remained untouched although the 

new regime had not been a party to these treaties. They based their 

argument on the distinction between legal and illegal changes of the 

government. According to their view, the Kbalifa who comes to power 

by legal means relies for his legitimacy upon the Islamic 

constitution <Qur'an and the S'unna) and therefore, he is legally 

delegated by the u~ to replace his predecessor. On the other hand, 

a person who seizes the governmental machinery by force has abrogated 

the constitution and, therefore, does not have the basis of authority 

to qualify for legitimacy. For this reason, the rule 'al-'akd 

sllari 'at al-.muta '&'}ridin' <pacta sunt servanda) 94 is not applicable 

since the so-called Kbalifa is a stranger to the agreements and the 

stranger cannot accede to any agreement unless the other party to the 

agreement admits his accession. 

Even if the seizure of the Ki:J.ilafa by force did not change the 

identity of the Islamic State, it changed the identity of its 

government since the new regime tended towards a secular approach to 

government. This constituted a vital change in the circumstances and 

had the effect of releasing the Khawaridi and Shi'ats from 

obligations of amity and cooperation with the new government96
• 

Similarly, at the beginning of the assumption of the Umayyid 

authority, some Sunnis objected to the new government on the same 

grounds~G although most Sunnis made concessions in attempting to 

unify Muslims. 

The question, therefore, of the internal identity of the Islamic 

State can only be determined in accordance with the criterion 
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employed by the Islamic legal order in such a case. Since this legal 

order is based on monism and international rules have supremacy over 

municipal rules, the problem of Islamic identity, at this stage of 

development of the Islamic legal order, possessed only external 

aspects. The factual identity of the Islamic State concerns its 

territory and the government only has the function of serving the 

state. Similarly, the legal identity of the Islamic State comprises 

rights and obligations created by treaties concluded by the Islamic 

government as the agent of the state with foriegn political entities 

and not those concluded between internal governmental 

administrations. This is the case despite the fact that such 

entities later persisted under the Islamic state and became a part of 

D§r al-Islam and the Islamic nation. 

As a matter of practice, a practice now sufficient to qualify as 

custom, Islamic revolutionary regimes have not affected prior 

treaties as a matter of doctrine, except those which are inconsistent 

with the main principles of Islam. This conclusion is based on the 

arguments that the state and not the government is the subject of 

I I ( 
/ f f. Islamic Law97 , which means the treaties to which the state was a 

"' 
party remain, despite any change in government. If the election of a 

new government or a change in the form of the existing government 

terminated the treaties, they could not be a means of establishing 

stable expectations. Each obligation would die with the statesman. 

On the other hand, if the claim that all pre-existing treaties lapse 

upon the seizure of the KJ:lil~·ta by force is accepted, then the door 

is opened for any government to escape from its obligations. 
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Judging by the preceding practice, despite the fact that the 

Prophet Mub.ammad' s revolution was genuine, it abrogated only those 

treaties which ran contrary to the principles of the SJlari' 'a99 • In 

addition, al-H.usain bin 'Ali <the Imm of the Shi'ats), adhered to 

the practice of his grandfather <the Prophet, peace be upon him) when 

he threatened the Umayyid Wali that he would invoke the Hilf al-Fudul 

<an alliance of the pre-Islamic era) against him if he did not repay 

him his money99
• 

The official view of the succeeding governments with regard to 

the effects of government succession on treaties may be compared with 

former practices. The Umayyid K.llalifa did not fail to consult the 

jurists about the effects of the change of the Islamic government on 

the constitutional treaties of the Islamic State and also on those 

treaties concluded with a state member of the D~r al- '.Ahd <covenant 

territory). One of the problems that arose in this connection was 

the treaty with Ethiopia 1 00 but upon consul tat ion with Malik <the 

founder of the ~1 i kid School) 1 01 
1 the U:mayyi d government refrained 

from launching tiJ.ih§d against it. Similarly, the binding force of 

the treaty concluded between the Raahidin Kbil§fa and Nubia in 31 H. 

<652 A. D.) 102 continued under the Umayyid rule and that of their 

successors <the Abbasids). It was renewed from time to time for over 

six hundred years until the coming of the Faiimid rule in Egypt. 

Another example of treaties considered binding upon the successor 

government was that concluded between Kbalifa ·u~n and the people 

of Cyprus, in which the Cypriots agreed to pay a tribute to the 

Islamic State. 'When the U:mayyi ds took over the Islamic government, 
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most jurists advised the new government about the established 

practice of succession with regard to this treaty 103 • 

Upon the overthrow of the Umayyid government and the taking over 

of the Islamic government by the Abbasi ds, who were backed by the 

S.h.i 'a movement 1 04
, and the transfer of the Islamic KJJ.i l§fa from 

Damascus to al-'Ir~k. <Iraq), the Abbasid KJJ.alifa shortly abandoned 

the Sh.i 'a school of jurisprudence and instead relied on the Sunni 

school, specifically the H.anafid jurists. He consulted specialists 

such as Abu Yusuf 1 os and Kuh.ammad bin al-H.asan al-Sh.ayb~ni 1 06 about 

any legal problems that may have come within his competence. In 

accordance with such consultation, K.llalifa Abu Dj_a'far al-Mans_ur, the 

second Abbasid KJlalifa (754-775>, emphasised the succession of his 

government to the treaty concluded between the Umayyi d KJlal i fa and 

the people of Cyprus by reducing the annual tribute which had been 

increased several times under his predecessor 107 • 

In a conflict with the Byzantines, Kbalifa H~run al-Ra~id 

attempted to revoke the covenant granted by Kl.la.l i fa 'Umar bin al

Kh.ati~b to the Arabian tribe of Banu Tagll.lab 1 09 but the H.anaf id 

jurist al-Sh.ayb!ni advised the Klla.l i fa that the practice had been 

established since 'Umar•s time and his successors had continued it, 

so the ~i~ treaty was irrevocable 109 • 

The practice of Islamic governments suggests a division of 

Islamic treaties into permanent and temporary treaties, which 

depended on the parties with whom the Islamic government was 

negotiating in addition to the content of the treaties. The treaties 

of Ahl al-Ki t§b <People of the Book) were perpetual and those with 

D§r al-Harb were temporary. The Ranafid 1 10 , Sh§fi'i 1 11 and 
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H.anbal id Schools 1 1 2 held that a peace treaty with one of the member 

states of the DIJ.r al-Jiarb <territory of war) should not exceed a 

period of ten years. They based their argument on the precedent of 

the H.udaybiya Treaty which stipulated that the peace between al-

Madina and Makka would last for ten years. Other jurists, like Abu 

H.anifa, Ahmad bin Hanbal 113 and the Hanbali al-Hadidiawi 1 14 advised 

the Imam to conclude peace treaties for more than ten years if the 

Islamic State was weak and unable to resume war against the enemy. 

The treaties concluded during the Crusade were designated to last for 

ten years and ten or eleven months, but for no longer 1 15 , so that 

after this date, the succeeding government was free from any 

obligations established by treaties concluded between its predecessor 

and governments of the member states of DHr al-Harb. 

Therefore, as was emphasised at the beginning of this 

investigation the question of the identity of a political entity can 

only arise as a result of an event such as the emergence of the 

Islamic State which interferes with the political entity's factual 

and legal existence. Two legal rules emerging from the practice of 

the Islamic government have been established namely, that 

constitutional and revolutionary changes do not cause a break in the 

1 Islamic State's identity and legal continuity and do not subsequently 

generate state succession. 

The duration and categorisation of the Islamic treaties and the 

rules governing devolution of the predecessor's treaties had 

undergone revolutionary changes when the Abbasid Kbalifa endowed each 

provincial governor with treaty-making power and the decentralised 

administration replaced the centralised one. 



- 103 -

SECTIOB 2: THE EFFECTS OF THE EVOLUTIOB OF THE ISLAXIC LEGAL ORDER: 

1. The Effects of the Decentralisation of the Governmental Order: 

The Abbasid K.b.alifa divided the empire into provinces 1 16 which 

sometimes numbered 36 1 1 7 and sometimes 24 1 1 a. Each major unit, 

like Egypt and K.h.urasan, had a complete set of provincial officers 

and diw§ns. Sometimes several provinces united and were placed under 

one amir <governor). 

The evolution of these entities have created a problem of state 

succession in respect of treaties. Even though under Islamic law the 

question of identity is separable from that of state succession in 

respect of treaties, within Dar al-Islam they are inseparable. State 

succession implies an interruption in the continuity of the identity 

of an entity119
• Thus the grant of imara kbassa <limited 

governorship) 1 20 with certain tasks such as the leadership of the 

Muslim army in the field but without the authority to conclude 

treaties of amn, silli:mma, sulll. etc. or imrat istikfa' <delegated 

governorship) 121 according to which the amir possesses treaty-making 

competence as that of the Khalifa himself, does not involve a break 

in the legal continuity of the Islamic identity of the imara122
• 

Imra k.JJ.as.sa <limited governorship) may be transferred into imara 

'a:m:ma <full governorship) as a matter of Islamic law. For example, 

the right to participate in the negotiation, ratification or even 

signature of treaties only constitutes imara 'a:m:ma if it receives the 

sanction of the Kll.alifa 1 23
• If such i:m!ra is assumed by an amir 

without having obtained i:m.Hra '§IDJIJa from the KJJalifa prior to this 

assumption or the amir obtained imara Jrllassa from the Kllalifa and 

subsequently transferred it by his might into imara 'aiDJIJa, it is 
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known in Islamic law as imfJrat al-istil/1' <assumption of governorship 

by force) 124 • 

Although the latter situation was irregular in the Abbasid 

Kbilafa it is impossible to describe it as rebellious. In the Sunni 

theory in such ima'rat al-istil/1' <the assumption of governorship by 

force), the Kbalifa recognises the governor's treaty making power and 

civil administration. In return, the governor recognises the dignity 

of the Kbalifa, and his right of administration in religious affairs. 

Such practice, however, opened the door to more independent 

political entities within the dominion of the Abbasid Kbalifa126 , 

some of which claimed not only the non-devolution of the Kbila.'fa 

treaties but also claimed the Kbilafa itself. 

It is a well-established principle under Islamic law126 that 

changes in the governmental legal order of one of the contracting 

parties to a treaty have no influence whatsoever on the binding force 

of the treaties 127
• Similarly, changes in the territorial domain of 

the KJli1!1fa either by the annexation of a new territory 1261 or the 

loss of some of its territory as in the case of 1:ro§rat al-istflA'' 

does not as such release the Islamic State from its obligations or 

deprive it of its rights constituted under the treaties 129
• Thus by 

virtue of the rule of 'al- 'akd silari 'at al-muta '!1Jridin' 130 <pacta 

sunt servanda) treaty rights and obligations devolve to the amfr 

assuming governorship by force, since no break in the Islamic 

identity of the territory has occurred, unless these treaties violate 

the provisions of the Qur' ~n or the Sunna or contradict the basic 

principles of Islam131
• 
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The evolution of these political entities into those with a more 

advanced legal status with separate and distinct legal personalities 

and claims to the Islamic Kllilafa, such as the secession of Spain 

under 'Abdul Rahman al-D~khil and the establishment of a new Umayyid 

Kbilafa there 132
, did affect the rule of devolution of the treaties 

of the Kbalifa to newly emerging imara and the right of the Kbalifa 

to represent Muslims in the conclusion of treaties with non-Muslim 

powers 133 • Most of these rival powers refused to succeed to the 

Khalifa's treaties, such refusal being based not on the legal sense 

of the rule of non-devolution134 but on political 136 or 

sectarian136 grounds. 

For the claimants to the Islamic KiJilafa, the problem arose of 

how to regulate treaty succession not only among themselves but also 

with non-Muslim states. This problem was at least temporarily solved 

by the re-integration and reunification of the Islamic State's 

territory and legal order in 1517 when the Ottomans reunited the 

Islamic world and assumed the Kb.il3.'fa 1 37
• The remaining Muslim 

emirates, except the Safawid <Shi'i) imara in Persia 139 , recognised 

the new Kbalifa as the guard of Islam and the protector of D§r al

Islam <Islamic territory) 139 • Thus, thereafter, no problem of 

succession to treaties arose between Muslim and non-Muslim political 

entities in the sense that the Ottoman Empire <Islamic State) 

represented the members of D§r al- Islam on the international plane 

either for the conclusion of or succession to treaties. 

At the time of this legal reformation and territorial integration 

movement in the Islamic world, the spiritual unity of the Holy 

<Western) Roman Empire was declining. The unity of the Holy Roman 
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Empire greatly depended on the maintainance of co-operation between 

temporal and spiritual authorities 1 40 as did its rival power <the 

Islamic State). The Roman system of colonial administration was 

replaced by the feudal system which practically divided the empire 

into several political authorities, each one of them possessing 

sovereignty over a portion of the inhabitants and territory of the 

empire in the same way as the amirs in the Islamic legal order. 

Gradually, as a result of national movements, each authority assumed 

complete sovereignty by force and territorial sovereignty replaced 

the feudal system141
• Subsequently, several independent city-states 

arose such as Genoa and Venice which bordered the Islamic State in 

the Mediterranean. Parallel with the national movements which ended 

the middle ages was the separation between religion and state and 

thus the Roman Empire lost the spiritual bond that connected all 

parts of her territory. 

This event marked a new stage in the development of the European 

public legal order, since the old legal order had died and there was 

no other to regulate treaty succession among the newly emerging 

states who did not identify themselves with their predecessor <the 

Rolllan Empire). Claiming absolute sovereignty, they regarded 

themselves as free from any obligations concluded by their 

predecessor. 

Such practice was in contradiction with the views of European 

jurists of the time. For example, Grotius 142 regarded a state as no 

more than the total of the i ndi vi duals who are members of it and 

certainly not identical with the prince who rules over it. The state 

is a rather artificial creature. The individuals within it 
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constitute an essential single character and thus are the substance 

of the state while the governmental organisation merely constitutes 

its form. Change in the form does not involve change in the identity 

of the state and thus does not affect its contractual obligations 

whereas changes in its substance <territory and population) do 

constitute a break in its legal identity and release the successor 

state from its predecessor's contractual obligations 1 43
• 

Accordingly, none of these emerging states were regarded by the 

European jurisprudence of the time as new states, rather they were 

seen as a continuation of the Roman Empire and thus under obligation 

to be bound by its contracts. The impact of this legal doctrine was 

subsequently realised at the conferences of Osnabruck and of Munster 

and embodied in the 1648 Peace Treaty of Westphalia 144
• In the 

Peace Treaty the law governing treaty succession was determined 

according to which the emerging German princes became responsible for 

the predecessor• s public obligations in accordance with the German 

law145 • The new legal order, however, soon proved ineffective 

because of the lack of an external organ to give effect to the common 

will expressed in the Peace Treaty. 

enhanced the principles embodied in 

restored the balance of power. 

The 1815 Vienna Congress 1 46 

the 1648 Peace Treaty and 

In spite of the geographical location of the Ottoman Empire as a 

part of Europe, because European law was personal and thus not 

binding on non-Christian states147 she was not considered to be a 

part of the Europ~an new legal order and therefore not subject to its 

law. This contrasts with Islamic law which is regarded as being 

applicable to Muslims and non- Muslims alike with minor 
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exceptions 1 A.a. Such a state of affairs prevented the development of 

any international legal rules governing treaty succession between 

Muslim and non-Muslim states. 

It is true that Islam endorses the division of the world into 

nations <states) 149
, basing this however, on legal equality and 

peaceful relations 1 .so. The Qur'an demands of the Islamic State: 

"Say: 0 People of the Book! come to common terms as between us and 

you ... ", s1. Thus the Islamic State initiated a plan to transfer 

various members of Dar al-Harb <territory of war) into the category 

of 'Ahd <covenant) , a plan implemented by means of a series of 

bilateral treaties which led to comparable mutual recognition in 

modern international law162
• These started with the 1535 Treaty as 

initiated by the Islamic State and ended with the acceptance of the 

peace movement of the European states culminating in the 1856 Paris 

Peace Treaty by which the Islamic State <Ottoman Empire) was admitted 

to the Concert of Europe 163, 

Subsequently, the Islamic legal order was integrated with that of 

Europe and the European club was transferred into a community of 

nations, one of its members being the Islamic State <Ottoman Empire) 

including the Arab territories. 

As far as the Ottoman Empire with its new legal status was 

concerned, the influence of the European legal order was greater than 

that of Islamic law for various reasons which included the close 

relations of the European states with the Ottoman Empire and the 

pressure exerted by them on the latter contending that all Ottoman 

subjects were not treated equally, Muslims enjoyed privileges denied 

to non-Muslims. This contention did not take into account the 
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privileges granted to the Ottoman non-Muslim subjects in various 

treaties 164
• In addition, the Parte adopted a secular approach in 

regulating the internal 1 65 and external affairs of the Empire. As 

regards internal affairs, the reaction of Muslims against the new 

pal icy of the Parte may be found in Al tug's comment 1 66 in which he 

states that: 

.later the corruption of the parent government 
in its domestic relations brought inconsistent 
policies and oppression upon the dependencies . . . 

Thus on one hand, Muslim jurists tolerated the disintegration of D!Jr 

al- Islam only from necessity because of problems 1 ike the lack of 

communication caused by the immensity 1 57 of Dar al-Islam <Islamic 

territory), and on the other, they abrogated the i!i.J.ma' upon which 

the unity of the kbilafa was based by another idjma' calling for the 

multiplicity of the leadership of Muslims. This division of Dar al-

Islam into several pal i tical entities had nothing to do with their 

Islamic identity or the application and effectiveness of Islamic 

The a:mirs of various Islamic political entities came to 

possess semi-international representation in the 

Parliament 169 and it was declared at the time that 

... their status was much better than that of many 
of today's protectorates .... 160

, 

Ottoman 

Thereafter, the legal status of the Arab dependencies varied from 

one to the other. Accordingly, three possibilities arise, namely 

that they were sovereign, protected or vassal entities. An 

examination of these terms shows that at the beginning, the Arab 

dependencies were not sovereign in the sense of international 161 or 

Islamic law 1 62 • Islamic law only ascribes 'sovereignty • to God 



- 110 -

besides which the term 'sovereignty' was never used in Ottoman 

diplomatic documents until the 19th century 1 6 3, Thus the terms 

'vassal• and 'protectorate' have been used instead of the term 'semi

sovereign• . Such relations, however, changed upon the delegation of 

the conduct of the external relations of some of these entities to 

non-Muslim states either by the consent of the Ottoman government or 

without it 164
, and the problem of succession arose not only in 

respect of treaties concluded by the Islamic State <the Ottoman 

Empire) but also those concluded by non-Muslim states. 

2. Selective Practice in the Delegation of the Conduct of 

International Relations to Bon-Xllslim states: 

A. The Practice of Kuwait in the Delegation of the Conduct of 

its International Relations to a Bon-Xusli:m state <Great 

Britain): 

{i) The Status of the 1899 Exclusive Agreement under Islamic 

Law: 

The legality of the 1899 Exclusive Agreement 1 66 may be 

established by the fact that Shayl!ll Mubarak as muwak.kil <principal) 

vested the British government as walri 1 <agent) with authority to 

conduct the international relations of the territory. The agreement 

was based on an offer presented by Sllayll Mubarak to the British 

government when Turkey attempted to annex Kuwait and the acceptance 

of the British government to place Kuwait under its protection 166
• 

The considerations of the contracting parties may be concluded from 

the agreement itself and from the surrounding circumstances. Sllaykb 

Mubarak had a restriction placed on his competence, his heirs and his 

successors 167 and although nothing is evident in the agreement 
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regarding the consideration of the British government, it may be 

concluded that in return for the restrictions imposed on the ~ay~ 

the British government undertook to protect and conduct the 

international relations of Kuwait. 

As regards the relationships between &ayl.!.b.. Mub~rak <principal), 

the British government <agent) and third parties, the general 

assumption under Islamic law is that the agent concludes treaties in 

their own name and not in the name of the pr1ncipal 1 68 • Generally 

speaking, as regards treaties concluded by the agent, a distinction 

must be made between hukm al-'akd <effect of the contract) and huku~ 

al-'akd <the rights and obligations created by the contract). 

According to the H.anafid! 69 and Malikid jurists170 the effects of 

the agreement are referred to the principal while the rights and 

obligations are referred to the agent 171
• 

(ii) The Effects of the 1899 Exclusive Agreement: 

(a) Effects on the Legal Status of Kuwait: 

The effect of the extension of British treaties to Kuwait, 

governed by British and not Islamic law, depends on the determination 

of the legal status of Kuwait under the 1899 Exclusive Agreement. 

What is governed by Islamic law is the succession of Kuwait to any of 

the predecessor's treaties. 

The term 'protectorate', when used to refer to a territory under 

British administration, was synonymous with a colonial territory that 

had not been incorporated into the metropolitan territory and in this 

sense a British protectorate should not be regarded as a real 

protectorate but as a less intensively colonised territory172
• 

Thereafter, British practice started to distinguish between these 



- 112 -

two types. In the British Nationality Act of 1948 a distinction was 

made between 'protectorates' which resemble 'colonial territories' 

and those resembling 'protected states' 173 • 

If the British government recognised and admitted that the 

Sheikhdom of Kuwait was "an independent government under British 

protection" 1 74 then the status of Kuwait was no more than that of a 

protected state, which was preferable to that of a protectorate since 

the protected state at least possesses the authority to conduct its 

internal relations 175 , 

The decisive factor in the difference between a protected state 

such as Kuwait and a 'colonial protectorate' was the means by which 

each of them arrived at their condition. Kuwait was a state prior to 

its coming under British protection whereas any colonial protectorate 

would not have been. The establishment of British protection over 

Kuwait, however, did not affect the separateness and the legal 

personality of Kuwait 1 76
• Acts performed by Great Britain - the 

protecting state - were carried out on behalf of the protected state 

- Kuwait. Thus state succession comes into question only because 

Kuwait had delegated 'the responsibility for the conduct of its 

international relations' to a non-Muslim state <Great Britain), while 

she continued to conduct her own internal relations. 

(b) Effects on the Pre-Existing Treaties: 

<1> Treaties Concluded by Kuwait: 

There was no legitimate reason to discontinue those pre

protection treaties of Kuwait such as the Treaties of Maritime Truce 

which had been concluded between Great Britain and the Arab ~aykbs 

of the Gulf 177
, for these were the treaties of Kuwait in fact and in 
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law even though one of the contracting parties <Great Britain) had 

assumed protection over the other party <Kuwait). 

<2> Treaties Concluded by Great Britain: 

As far as British law is concerned, imperial legislation did not 

extend automatically to a protected state such as Kuwait unless it 

was expressly intended that it should do so 179 , 

In this connection, as Stewart 1 79 states, treaties may be part 

of British law but still not apply automatically to the protected 

state any more than any legislation does 190 • 

In Islamic law however, treaties of the Islamic State do not 

apply automatically to non-Muslim states. Islamic law does not 

recognise the so-called 1 protectorate 1 or 'protected state' unless 

the protected government adopts Islam. As long as a state enters into 

treaty relations with the Islamic State, it is regarded as a member 

of D§r al-'Ahd <covenant territory) 181 and thus remains outside D§r 

al-Islam and the bale of Islamic law without being under any 

subjection or protection. 

(3) Treaties Concluded by the Islamic state: 

The issue to be considered is the extent to which the pre-

protection treaties of the Ottoman Empire with Britain continued to 

be applicable to Kuwait after she came under British protection. 

Most of the Anglo-Otto:man treaties contained capitulatory 

1 r privileges 182 , the granting of which were based on the Qur'anic 

provision that non-Muslims must have special guarantees otherwise 

they would be regarded as members of D§r al-Harb <territory of 

war) 1 e3, Accordingly, English citizens could enter D§r al-Islam 

with the permission of the Islamic government with the status of am§n 
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with the aim of establishing good relationships between Muslims and 

non-Muslims 1 94
• 

The status and the effects on the capitulations of the delegation 

of the conduct of the international relations of some parts of the 

Islamic State to non-Muslim states has been a universal issue. Some 

non-Muslim jurists have maintained that the Ottoman capitulations 

constituted treaties which attached to the land more than to the 

personality of the signatories in establishing an international rule 

of conduct between the West and the Levant 196 in order to protect 

non-Muslims from the inequality and rigidness of the Islamic law196 • 

This claim, however, does not stand up to the fact that capitulations 

had not only been designed to regulate the relations between Muslims 

and non-Muslims but also the relations between Christians 

themse 1 ves 1 97
• The majority view of Muslim and non-:Muslim 

jurists198 has regarded capitulations as unilateral obligations 

established by a grant or concession which thus do not survive a 

change of the government that decreed them189 • 

After the assumption of British protection over Kuwait, none of 

the beneficiaries to the Ottoman capitulations claimed the continuing 

in force of these capitulations in Kuwait, despite the fact that the 

judicial system of Kuwait resembled that of the Ottoman Empire 1 90
• 

The reason behind this was that the capitulations had never been 

extended to Kuwait by either party because she had always reserved an 

autonomous judicial system within D!r al-Islam191 • 

It may be contended that Kuwait came under the protection of a 

state which could for the future guarantee adequate judicial 

protection to non-Muslims, and thus none of the beneficiaries needed 
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to claim the continuous application of the Ottoman capitulations to 

Kuwait 1 ::•.2. If this contention is correct, then the beneficiaries 

usually did not accept a prompt abrogation but rather the suspension 

of the capitulations until such time as they agreed to a subsequent 

abrogation or modification thereof 1 93
• 

Leaving aside capitulations, the examination of the Ottoman 

treaties shows that they could be divided into bilateral 194 and 

multilateral treaties 196
, but could not be divided into 'personal' 

and 'dispasi ti ve' treaties since none of them was of dispositive 

character. 

With regard to personal treaties, non-Muslim jurists196 

maintained that personal treaties are not attached to the land, as 

are dispositive treaties, but to the personality of the contracting 

parties, this being the key 197 to the devolution or non-devolution 

of these treaties to the successor state. Accordingly, under 

international law such treaties only devolve to the predecessor state 

as long as it preserves its personality and legal identity 199 and do 

not devolve to a territory affected by a change of sovereignty 

through a fortiori secession 199
• This resembles under Islamic law 

the so-called i~rat al-istil~' (assumption of governorship by 

force) 200 as in the case of Kuwai t 201
• 

Similarly, Muslim jurists202 have emphasised that a personal 

treaty, whether bilateral or multilateral, constitutes a contract and 

depends an the continuity of the persanali ty and legal identity of 

the contracting parties. 

In spite of the assumption by Kuwait of governorship by farce 

from the Ottoman Empire, she preserved her Islamic identi ty=203
• 
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Thus it might be argued that due to the legal nexus bet'tTeen these 

treaties and the territory of Kuwait and the continuity of the 

identity of Kuwait these treaties devolved ipso jure to her. Such an 

argument contains some of the facts but also misses some. These 

treaties lacked the physical connection with the territory of Kuwait 

and rather than being connected with the personality of Kuwait they 

were linked with that of the Ottoman Empire which continued to 

preserve its Islamic identity in spite of the fragmentation of its 

territory into many Arab states, some of which not only came under 

British protection but also becames British mandates. 

B. The Practice of Iraq in the Delegation of the Conduct of its 

International Relations to a Ion-Xuslim state: 

(i) The Legal Status of the 1922 Treaty of Alliance under 

Islamic Law: 

The Iraqi opposition to the mandate and its reflection in the 

attitude of the British officials made it impossible to apply this 

system in Iraq. King Fais_al refused the throne of Iraq unless 

Britain promised him that he would not be the ruler of a country 

under a mandate204 • In addition, the continuity of the Islamic 

identity of Iraq, as emphasised by Article 13 of the 1925 

Consti tution206
1 and her neutrality enabled her to reformulate the 

mandate in a bilateral treaty of alliance concluded in 1922 between 

the mandatory and Iraq, not between the mandatory and the League of 

Nations as in the typical mandate agreement206
• 

The examination of the 1922 Treaty of Alliance between Britain 

and Iraq207 shows that it is no more than an advanced form of the 

so-called 1 exclusive agreement 1209 in which the treaty recognised 
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the King of Iraq <principal) as the constitutional ruler and the 

British <agent> undertook "at the request of his majesty the King of 

Iraq" to provide Iraq with advice and assistance "without prejudice 

to her national sovereignty" 209 , 

<ii) The Effects of the 1922 Treaty of Alliance: 

<a> On Treaties Concluded by the Mandatory: 

Article 10 of the Treaty provides that: 

The High Contracting Parties agreed to conclude 
separate agreements to secure the extension of any 
treaties, agreements or undertakings which his 
Brittanic Majesty is under obligation to see 
carried out in respect of Iraq. His Majesty the 
King of Iraq undertakes to bring in any legislation 
necessary to ensure the extension of these 
agreements. . 210 

And Article 2 of the 1925 Resolution of the League of Nations21 1 

provides that: 

The Government of His Brittanic Majesty, in 
consultation with his Majesty the King of Iraq, 
wi 11 take such steps as may be necessary for the 
conclusion of special extradition agreements on 
behalf of Iraq . . .. 

As far as the extradition treaty is concerned, no records have been 

traced regarding an extension or conclusion of the Extradition Treaty 

by Great Britain for Iraq. Iraq herself concluded a series of 

extradition treaties in 1931 with some of the Arab states21 2 and 

with Great Britain on May 2 1932213
• The mandatory power, however, 

concluded various bilateral treaties with the neighbouring Arab 

states21 4 and extended various international conventions and 

agreements to Iraq215
• 

(b) On Treaties Concluded by the Islamic State: 

<1> Ion-Boundary Treaties: 
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It may be presumed that all Ottoman bilateral treaties such as 

extradition, capitulatory, commercial and alliance treaties are no 

longer applicable to Iraq as can be concluded from the wording of 

Article 10 of the 1922 Treaty of Alliance and from Article 2 of the 

1925 Decision of the League Council 216 • Such a presumption, 

however, is contradicted by the fact that the acceptance of the 

devolution of the Ottoman capitulatory privileges held by many 

European powers was necessary in order to secure the latter's 

approval of the terms of a mandate for Iraq or at least the 

recognition of the status of Britain as a mandatory. An example is 

provided by the position of the United State according to which she 

argued in favour of the devolution of not only the Ottoman 

Extradition Treaty of 1874217 but also to all the Ottoman treaties 

including capitulations219 to Iraq. 

The United States' view was in conformity with the principles of 

Islamic law219 in that Iraq• s assumption of governorship by force 

from the Ottoman Empire did not affect the Islamic identity of Iraq 

which was thus bound by its predecessor's treaties. However, such a 

view does not stand firmly in the face of the fact that the Ottoman 

capitulations were not regarded as treaties but unilateral acts which 

the guarantor can withdraw at any time. This occurred when the 

Ottoman government abrogated all the capitulations an 2 August 

1914220 • 

It may be contended that although it is legitimate to abrogate 

the capitulations, it is not legitimate to abrogate treaties 

cantai ni ng them and thus these treaties devolve to Iraq si nee the 

Ottoman treaties with the European powers contained not only 
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capitulations but also most-favoured-nation-treatment clauses~21 in 

addition to those commercial treaties222 which embodied similar 

clauses. It should be noted in this regard that at the time of the 

separation of the Arab territories during World War I, all the 

Ottoman commercial treaties with the European powers had been 

renegotiated and subsequently replaced by new treaties, hence in 

respect of the Ottoman Empire, no pre-1873 treaties remained in 

force 223 and the Ottoman government granted by Firman treaty-making 

competence in commercial matters to various dependencies such as 

Egypt. In addition, most of the post-1873 Ottoman commercial 

treaties were personal treaties224 , yet even though these treaties 

were connected with the personality of the u~ they were more linked 

with the identity of the contracting parties than with the newly 

developing identities of the Arab territories. 

As regards the Ottoman multilateral treaties, it is well 

established in practice225 that a territory which secedes from the 

Islamic State is bound by all its predecessors' multilateral treaties 

as long as these treaties are deduced from and based on the model set 

up by the Prophet and his successors. The case of Iraq is no more 

than an advanced form of imarat al-istil~., <assumption of 

governorship by force) in which the governor is bound by all Muslim 

multi lateral treaties except those which violate the provisions of 

the Qur'~n and the Prophetic Sunna or the basic principles of 

This principle is based not only on the condition that 

there must be a legal nexus between the treaty in question and the 

Iraqi territory <as a part of the Islamic territory), but also on the 

condition that there must be a physical connection; that is to say, 



- 120 -

the treaty in question must have been performed in whole, or in part, 

on Iraqi territory. 

An examination of the Ottoman multilateral treaties shows that 

some of them are purely political <personal) and have no connection 

with Iraqi territory. Examples include the Convention for 

Pacification of the Levant of September 1840 between Great Britain, 

Austria and Russia on one side and the Ottoman Empire on the 

other227
; the Convention on Measures for Pacifying Syria of 

September 1860 between Great Britain, France, Austria, Russia and 

Prussia on one side and the Ottoman Empire on the other229 ; and the 

Treaty of Berlin of July 1878229 by which the definitive conditions 

of the Russo-Ottoman settlement were laid down and later formally 

endorsed by the two powers in a separate bilateral instrument in the 

same year230
• 

Notwithstanding the legal nexus between these treaties and Iraq 

prior to its' separation from the Ottoman Empire, they lacked any 

physical connection thereafter. It was, therefore, the right of 

Iraq, not the obligation, to participate in any one of the 

predecessors' multilateral treaties after notifying the other 

signatories, and this notification did not have to be final but 

subject to rejection or approval by the signatories. Iraq however, 

preferred not to participate in these treaties, basing such non

participation on the principle that they were the reason behind the 

weakness of the Ottoman Empire and its division into areas with 

artificial boundaries within which European states maintained a 

strong influence231
• These treaties, therefore, contradicted the 
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basic principle of tl1e unity of Islamic territory as established by 

the ~ari 'a and practised by the Islamic State. 

<2> Boundary232 Treaties: 

It will be recalled that upon the incorporation of Makka into the 

Islamic State, the latter succeeded to the Dtghiliyya Customary 

Agreement defining the Hargm <sacred) nature of the Holy City of 

Makka233 • The treaty <Sunna) set up by the Prophet defining these 

boundaries was succeeded to by the Ra~idin, the Umayyid, the Abbasid 

and the Ottoman KlJ.il!Jfas and created religious hudud <boundaries) 

within one indivisible Islamic State. Only within these boundaries 

could :man!J.sik <acts of devotion for the pilgrimage) be practised. 

Other than these, there were no boundaries established by 

treaties except those between D~·r al-Islam <Islamic territory) and 

DIJ.r al- 'Ahcf234 <covenant territory). The problem, however, arose 

upon the partition of the Islamic State into two portions; one was 

governed by the Safawid <~i'i) state, while the other remained under 

the authority of the Ottoman <Sunni) State. Since then, de facto 

boundaries were established between the two portions of the Islamic 

State which were subsequently defined by the Treaty of Zahab of 1639 

between the Ottoman Empire and Persia235 ; the Treaty of Peace 

<Kurdan) of September 1746 between the Ottoman Empire and Persia236 

- which was confirmed by the Treaty of Erzerum of 1823237
; and in 

the second Treaty of Erzurum of 1847 between the two rival 

powers239
• It was claimed by the Ottoman government and 

subsequently by the government of the mandated territory of Iraq that 

the whole of the Shatt al-Arab was allocated to the Ottoman Empire by 
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this treaty and by the Teheran Protocol of 1913 and this was 

subsequently re-affirmed by the Constantinople Protocol of 1914239 , 

This claim, however, was always rejected by the Persian 

government on the grounds that all preceding instruments defined the 

Median line <thalweg> as the boundary between the two states. This 

question, insofar as it relates to succession of boundary treaties, 

will be examined at the end of section 2 of the following chapter. 

Finally, this practice reveals that succession in law in Islamic 

legal theory occurs in two cases, the first of which is where the 

Islamic State became a successor with its emergence in al-Madina with 

a new legal order and the rights and obligations it instituted by 

treaties interfered with the normal existence of the surrounding 

political entities thus creating succession in law. Through these 

processes the transfer of treaty rights and obligations to the 

successor depended on the rules governing lawful and unlawful 

contracts that were determined by the new legal order. Since this 

legal order depended on monism it determined that three events cannot 

affect the identity of the Islamic State and of D§r al- Islam. These 

are government changes through constitutional or revolutionary means, 

territorial changes by gain or loss, and the evolution of treaty

making competence of a part of D§r al-Islam as long as it preserves 

Islamic law. The second case concerns the Islamic State as 

predecessor, whereupon the assumption of forcible governorship by 

some amirs <governors) in various parts of D§r al-Islam did not cause 

a break in the Islamic identity of these territories and thus no 

succession in law occurred. However, upon the delegation of the 

conduct of the international relations of these countries to non-
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Muslim states by treaties, their external identity was put into 

suspense as a result of the domination of international law rather 

than Islamic law in governing their external relations while their 

internal Islamic identity remained intact. This interraction between 

Muslim and non-.Muslim states raised the question of treaty succession 

between the non- .Muslim state and either the parent state COtto:man 

Empire) or the newly-evolving .Muslim entities. Iraq and Kuwait have 

been selected for examination in order to identify the rules emerging 

from their treaty-succession practice, the development of their 

independent legal identity based on certain legal doctrines and the 

relationship between these doctrines and Islamic and international 

law theories. 
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CHAPTER IV 

THE PRACTICE OF IRAQ IH TREATY SUCCESSION 

IITRODUCT 10:1: 

Upon the Ratification of the 1922 Treaty of Alliance between 

Britain and Iraq on 19 December 1924 1
, the • treaty-making power', 

was shared between Iraq and the United Kingdom. The treaty did not 

vest the sovereignty of Iraq in the hands of Great Britain but 

responsibility for the conduct of the external <including treaty-

making) affairs of Iraq were subject to the supervision of the League 

of Nations. Article 1 states that: 

. His Bri ttanic Majesty undertakes, subject to 
the provisions of this treaty, to provide the state 
of Iraq with such advice and assistance as may be 
required during the period of the present treaty, 
without prejudice to her national sovereignty ... 2 · 

With regard to the treaty :making competence of Great Britain <agent), 

Article 10 declares that: 

the High Contracting Parties agree to 
conclude separate agreements to secure the 
execution of any treaties, agreements or under
takings which his Brittanic Majesty is under 
obligation to see carried out with respect to 
Iraq3

• 

With regard to the treaty making competence of Iraq <principal) the 

same Article states that: 

His Majesty the King of Iraq undertakes to bring in 
any legislation necessary to ensure the extension 
of these agreements. 

Consequently, the mandated territory of Iraq could either 

participate in already existing treaties, or enter into a fresh one 

under the supervision of the United Kingdom. The United Kingdom 
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could conclude a new treaty on behalf of Iraq and/or extend its 

treaties to her. The exercise of this power on the part of the 

United Kingdom however, was also subject to the terms of the Treaty 

of Alliance and to the supervision of the League of Nations as 

contemplated in Article 10 which concludes that: 

.such agreements shall be communicated to the 
Council of the League of Nations4 • 

It may be concluded that according to the 1922 Treaty of Alliance 

<the contract of agency) the law applicable to the conduct of the 

international relations of Iraq was not Islamic but international law 

insofar as it did not contradict the basic principles of Islamic law, 

such as those prohibiting certain conduct or contracts or those upon 

which the majority of the Iraqi people conducted their daily life 

from the time of the incorporation of Iraq into the Islamic State 

until the conclusion of the 1922 Treaty. The peace conference never 

intended to change the Islamic identity of the Iraqi people, its main 

purpose being to facilitate the development of a mature and 

independent identity for Iraq. As a matter of international law, the 

task of the mandatory power as contemplated in Article 22 of the 

Covenant of the League of Nations was: 11 .the rendering of 

administrative advice and assistance 11 provided that such 

'administrative advice and assistance' did not contradi et Iraq's 

'national sovereignty' as stipulated in Article 1 of the 1922 Treaty 

of Alliance. The enforcement of the law, of course, was an essential 

part of that 'national sovereignty'. No law other than Islamic law 

could be enforced by the new government of Iraq as was further 

emphasised not only by Article 13 of the 1925 Organic Law which was 
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enacted in accordance with the consent of the parties to the 1922 

Treaty, but also by the annual reports of 1920-1931 submitted by the 

mandatory power to the League of Nations. It was true that under the 

new government Islamic law underwent modernisation and several laws 

were reconstructed in a modern form, but the main principles of 

Islamic law were preserved5
• 

If any dispute arose between international law and Islamic law it 

was required not only by Article 14 of the Covenant of the League of 

Nations but also by Article 17 of the 1922 Treaty of Alliance to 

submit such dispute to the P.C.I.J. for peaceful settlement. Failure 

to do so, however, by either party to the 1922 Treaty of Alliance 

could result in the other party demanding the revision of the treaty 

in accordance with Article 18 in order to remove the conflict. 

Moreover, there was a certain similarity between the legal status 

of a protected state such as Kuwait and that of an A-mandated 

territory such as Iraq in that they both delegated the conduct of 

their external relations to a non-Muslim state by treaties. The main 

difference was that in the case of an A-mandated territory the 

mandatory power's right of representation was derived from the 

international community, in the case of Iraq from the 1922 Treaty of 

Alliance <agency), while the same right for the protecting state was 

derived from the Treaty of Protection. Therefore, it could be 

contended that treaties concluded by the mandatory power on behalf of 

Iraq could be considered to be automatically binding on the latter at 

the date of independence, while those that were concluded on behalf 

of Kuwait were not. This investigation will examine this contention 

in the light of the actual practice of the ex-A-mandated territories 
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and ex-protected states. The A-mandated territories will be dealt 

with and highlighted by the practice of Iraq in this chapter and 

Kuwait, as an example of a protected state will be dealt with in the 

following chapter. 
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SECTIOB l:TREATIES COICLUDED VITH XEXBER STATES OF THE COVEIAIT 

TERRITORY: 

1. Treaties Concluded by the Xandatory Power on Behalf of Iraq: 

A. Multilateral Treaties: 

The replacement of non-Islamic political entities by the Islamic 

State in respect of a given territory and the subsequent devolution 

of treaties is determined by criteria employed by the Islamic legal 

order. Ho\'lever, when the Islamic State was replaced by a non- Islamic 

state in the conduct of its international relations in a part of D§r 

al- IslRm such as Iraq, the devolution of treaties was governed by 

criteria employed by international law in that the territorial 

application of a convention forms the criteria for its being 

susceptible to devolution. Such criteria were stipulated in the 

devolution agreements as will be elaborated but it should be noted 

that it is not always easy to prove with absolute accuracy the 

application or non-application of a convention. 

The international agreements and conventions extended by the 

United Kingdom to Iraq varied from non-dispositive to dispositive 

multilateral conventions6 • As far as Iraq's succession to the non-

dispositive multilateral treaties is concerned, an examination must 

begin with the initial action taken by depositaries7 , for the 

practice of Iraq in treaty succession depended upon whether League of 

Nations multi lateral treaties were amended by United Nations 

protocols or not, and whether or not these treaties contained a 

'colonial clause' 9 • 

Further investigation of these treaties extended to Iraq, shows 

that they contained three types of 'colonial clause' 9 • The first 
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type required a special declaration by the contracting parties to 

make the conventions applicable to the mandated territory of Iraq, as 

is found in the 1910 Agreement for the Suppression of Circulation of 

Obscene Publications 1 0
; the second type made the convention 

automatically applicable to Iraq unless the mandatory power made a 

declaration to the contrary as did the 1921 International Convention 

for the Suppression of the the Traffic in Women and Children 1 1 ; and 

the third type provided for the application of the convention to Iraq 

as in the Geneva Humanitarian Conventions 1 2 • Thus the application 

of any convention to Iraq can easily be determined by examining the 

declaration of the mandatory power upon signature, ratification, 

acceptance or approval of any convention or in the case of the 

silence of the convention, by examining the Annual Report of the 

Mandatory Power to the League Council 13
• 

During the League period, the United Kingdom signed multilateral 

conventions on behalf of Iraq, such as the 1912 International Opium 

Convention 14
1 or extended them to her, such as the 1910 Agreement 

for the Suppression of the Circulation of Obscene Publications 1 6
• 

Upon the assumption of the depositary function of the Secretary

General of the League of Nations by the Secretary-General of the 

United Nations and the amendment of the treaties concluded under the 

auspices of the League of Nations by the U.N. Protocols, the 

Secretary-General is stated to have satisfied himself that Iraq 

considered herself bound by the treaties which had formerly been 

applied to her territory and to have treated her as party to the 

League of Nations Conventions by sending to her a copy of the 

Amending Protocol 1 6 • Iraq however, became party to the Protocol, 
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thereby confirming herself as party through the procedure of 

succession to some of these conventions 17 , while signing the other 

United }lations Amending Protocols and becoming a party to some of 

these treaties through the procedure of accession19 , 

However, no workable criteria could determine whether a certain 

convention was applicable to the mandated territory of Iraq if it 

lacked a 'colonial clause' and the issue became problematic. Theory 

and practice with regard to this case have not become sufficiently 

crystallized to determine whether a convention only applies to the 

territory of the United Kingdom or to that of Iraq as well. As far 

as the general practice of the Secretary-General of the United 

Nations is concerfied, he has supported the thesis that the treaty in 

question is automatically applicable to all the dependent territories 

of the contracting parties despite the absence of the 'territorial 

application clauses', basing this view on a statement made in the 

General Assembly 1 9 • This view was based on the fact that certain 

conventions such as the 1947 Convention on Privileges and Immunities 

of the United Nations and the 1961 Convention on Privileges and 

Immuni ties of the Specialised Agencies were only open to member 

states, thus newly-independent states were unable to accede to these 

conventions between the dates of their independence and their 

accession to U.N. membership. After their admission to membership of 

the United Nations the new states were consulted by the Secretary

General about succession to the obligations of these conventions who 

propounded the view that they were internationally applicable to 

their territory at the date of independence by virtue of the 

ratification of the predecessor state. The depositaries, namely the 
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United States and Swiss governments, 

conclusions20
• 

always avoided similar 

Such generalised statements cannot be made without qualification 

and this applies not only to the practice of Iraq in succession to 

multilateral conventions but also to that of newly independent 

states. The succession of Iraq to multilateral conventions is, of 

course, impossible when such conventions are operative in a certain 

part of the world with which only the United Kingdom is connected; a 

situation that could result from an express provision, embodied in 

the conventions such as the Treaty signed at Vienna in 1815 

establishing the Permanent Neutralisation of Switzerland21
• It 

could also result from the succession or accession of Iraq to 

multilateral conventions which are incompatible with the foreign 

policy of Iraq or with the purpose and scope of the treaty, as in the 

1856 Convention between France and Great Britain on the one hand, and 

Russia on the other, by which the latter agreed to the 

demilitarisation of the Aaland Islands22 • In the case of Iraq, the 

only means by which the applicability of a treaty can be determined 

is the report made by the mandatory power to the League of Nations on 

the administration of Iraq. An examination of the 1928 Report, for 

example, shows that the United Kingdom applied certain multilateral 

treaties to Iraq such as the 1875 International Telegraph 

Convent1on23 , by their being made part of Iraqi municipal law 

without there having been any express declaration. 

With regard to treaties succeeded to by Iraq, a vi tal question 

may be put forward as to whether the replacement of the mandatory 

power by Iraq in respect of these treaties occurred as a result of an 
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obligation imposed by certain legal rules or- because of rights 

confirmed by other rules for any successor state. In answering this 

question it is necessary to distinguish between the so-called al-

mu'!Jhadlit al-$2/Jri'a <law-making) treaties and al-mu'lihadlit al-

'Ayniyya (dispositive) treaties. As regards 'law-making' 

treaties24 , Jenks in his leading study on this subject25 , and 

Keith26
, adopt the view that the 'law-making' treaties devolve to a 

successor state. In contradiction, Lester ignores this category in 

his discussion of succession to bilateral treaties in the 

Common we a 1 t h. He bases his argument on the principle of res inter 

alios acta27 and argues that with regard to a treaty concluded 

between the original parties, the successor state is a third party 

which has no rights or obligations under the treaty according to the 

doctrine of pacta tertiis nee nocent lee prosunt. O'Connell28 takes 

a middle course between the two conflicting views,by stating that the 

term 'law-making' treaties, 

. . . is inexact. A treaty is sometimes said to be 
'law-making' when it binds not only its parties but 
also non-signatories: it is not the treaty itself 
which creates the law, for a treaty is never more 
than a contract, but the transformation of its 
essential provisions into a normative custom. 

In following the juristic argument above, it is essential to 

distinguish between the effects of treaties on Iraq as a third state 

and those imposed by international customary law. Treaties affecting 

a third state may be divided into those which do not impose any 

obligations or confer certain rights and those that do impose 

obligations or confer rights upon third states. With regard to the 

former case, the third state has no right to redress even if the 
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treaty affects it detrimentally29 , such as the effects on Iraq of 

treaties concluded between Turkey and Syria on the utilisation of the 

water of the Euphrates. There is a duty incumbent upon Iraq under 

general international law that derives from the principle of non-

intervention whereby she must not hinder the execution of such 

treaties as long they do not infringe her rights or impose 

obligations upon her. In the latter case a distinction must be made 

between treaties which impose obligations and those which confer 

rights. As regards the former, the rule as laid down in Article 34 

of the 1969 Vienna Convention on the law of treaties states that 

A treaty does not create either obligations or 
rights for a third State without its consent. 

This principle has been confirmed, before its codification, by the 

PICJ in the Free Zones Case30 and by the Island of Pal:mas Case31 
• 

With regard to the latter case, a treaty does not confer a right on a 

third state such as Iraq as emphasised by the I.C.J. in the Iorth Sea 

Continental Shelf Cases. The Court rejected the contention that the 

Federal Republic of Germany, although not a party to the 1958 

Continental Shelf Convention, had, by means of her conduct, declared 

her acceptance of the convention, by stating that: 

. it should simply be told that, not having 
become a party to the convention, it could not 
claim any right under it until the professed 
willingless and acceptance had been manifested in 
the prescribed form32 • 

Insofar as the obligations are concerned, the rule set forth 

contains no exception that could prejudice its binding force, but 

with regard to the rights, some jurists have admitted that a treaty 

may confer a benefit on a third state33 • 
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As regards the effects of an international customary rule on a 

third state such as Iraq, in its commentary to draft Article 3434 in 

1966 the International Law Commission took note regarding the role 

played by custom which sometimes extends the rules embodied in a 

treaty to non-contracting parties. The Commission, however, 

emphasised that it is customary rules as opposed to those created by 

the treaty which bind a non-contracting party or parties36 • In the 

1969 Vienna Conference on the Law of Treaties, some delegations 

criticised draft Article 34 on the ground that such rules have 

nothing to do with the law of treaties, but the majority view 

favoured the retention of the I.L.C. 's draft of Article 3436
• 

It is to be noted that whatever term, 'legislative' or 'law

making', is used to describe the United Kingdom's multilateral 

treaties, the principle of res inter alios acta governed their 

effects on Iraq after independence as long as they did not contain 

territorial obligation clauses or were specifically concluded on 

behalf of Iraq. It is not the treaties per se which bind the non

signatory but the international customary rules that are embodied in 

them which were either created before the treaties or after they came 

into existence37 • Whatever the case, a state may dissent from the 

inception of a customary rule onwards or after its formulation has 

been completed. A state in the first case is termed a persistent 

objector which can apply to a newly independent state, such as Iraq, 

provided she raises her objection within a reasonable period of time 

after her independence and consistently maintains her position. 

With regard to treaties embodying such customary rules, it is 

true that international law has developed more through multilateral 
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treaties than bilateral treaties in regulating and protecting the 

interests of the i nterna t i anal community. Thus the succession of 

Iraq to multilateral treaties was more possible when the subject and 

purpose of these treaties were consistent with the common interests 

of Iraq, creating more likelihood of its succession to multilateral 

treaties embodying rules of international customary law. However, if 

the two interests conflict with each other, the private interest 

prevails and must be protected on the grounds of the prevai 1 i ng 

principles in international law that there is sovereign equality 

between states and that an independent state commences its sovereign 

life unencumbered by the treaties of its predecessor38
• The 

presumption therefore, tends towards the non-devolution of 

multilateral treaties, but the question which must be answered is: 

does Iraq have any right to participate, by its own free will, in 

multilateral treaties that were applicable to its territory before 

its independence? 

A multilateral treaty may provide for the right of a third state 

to become a party by signature, ratification or notification. Iraq 

however, as a successor state, is not a third state with regard to 

the predecessor's multilateral treaties because of the existence of 

the legal nexus between the treaties and the Iraqi territory prior 

to independence. This legal nexus does not prevent Iraq from 

exercising this right but faci 1 i tates it subject to any procedure 

prescribed by the treaties. There is no obligation on the part of 

Iraq to exercise this right unless she expresses the intention of 

doing so by a written notification to the other contracting parties 

to the treaties. 
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For example, the Netherlands government, as a depositary of the 

1899 and 1907 Hague Conventions on the peaceful settlement of 

international disputes39 invited any member of the United Nations to 

become a party to the conventions either by succession or 

accession40
• Iraq as a successor was under no obligation to succeed 

to the said conventions but had a right to do so. If Iraq however, 

were to declare by notification to the depositary that she considered 

herself bound by the conventions, the declaration would take effect 

not from the date of the independence of Iraq or from the date of the 

declaration, but from the date of the ratification of the conventions 

by the mandatory power41 
• Iraq, however, applied to these treaties 

the formula of non-devolution as an exercise of her independence on 

the ground that these conventions were not included in the treaties 

contained in her general declaration and thus succession or accession 

to them would be determined in accordance with Iraq's regional 

commitments. If the evidence deriving from the practice of Iraq 

shows she \>las under no obligation to consider herself bound ipso jure 

by a general multilateral treaty of a 'law-making• or 'legislative• 

character that had been applicable to her territory prior to 

independence, it remains to ask whether Iraq is completely clear of 

any of her predecessor's treaties or if there are other categories of 

multilateral treaties whereby international law imposed an obligation 

upon independent Iraq to consider herself bound by other multilateral 

treaties of the mandatory power. 

The principle res transit cum suo onere has been used to 

differentiate between 'real' and 'personal' treaties. The former have 

been variously defined in terms42 which infer that they follow the 
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destiny of the territory and so an examination of the mandatory 

power's treaties claimed to be of this type is necessary. 

In connection with the obligation imposed in renunciation clauses 

by the mandatory power, in the Treaty of Sevres of 1920 between 

Turkey and the Allied Powers, Turkey renounced: 

all rights of suzerainty or jurisdiction of any 
kind over Muslims who are subject to the 
sovereignty or protectorate of any other states43 

and the frontiers of Syria and Mesopotamia were determined by a 

commission and by the principal Allied Powers44
• Due to the taking 

over of the Ottoman government by the Turkish nationalists, the 

Treaty of Sevres was not ratified and the Allied Powers were forced 

to negotiate a fresh treaty at Lausanne in 192346
• A version of 

these renunciation clauses was incorporated in the Lausanne 

Since these renunciation clauses resulted from the application of 

Article 22 of the Covenant of the League of Nations, only the 

obligation imposed by these clauses was dispositive. In the status 

of South West Africa Case of 1950, Judge McNair, in his dissenting 

opinion, regarded the obligations imposed by the Covenant of the 

League of Nations upon a mandatory power, with respect to the 

mandated territory, as disposi ti ve47
• When the mandated territory 

under such obligations is ceded to another state, it bears these 

obligation which go with it by virtue of the rules of customary 

international law. It is not the treaty nor is it the right created 

by the treaty but the obligation created by the treaty which is 

running with the land since the treaty has passed into a conveyance. 

Any right created by the treaty lapses with the disappearance of the 
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beneficiary, i.e. the mandatory power. The problem with this 

approach is that a treaty of this kind may contain dispositive and 

non-dispositive provisions so that the treaty will not devolve to a 

successor state except by the severance of the dispositive from the 

non-dispositive provisions, which is almost impossible if the treaty 

regulates a single subject matter or the non-dispositive provisions 

depend on the dispositive provisions. 

A close examination of the Sevres and Lausanne Treaties shows 

that they contain various dispositive and non-dispositive provisions 

which are inseparable from those of territorial character, as for 

example in Article 18 regarding public debt and in Article 30 

regarding the nationality of the inhabitants of the ceded territory. 

Another theoretical difficulty with the existence of 'real' or 

'dispositive' treaties is that it seems impossible to differentiate 

with accuracy between this category and those so-called 'political' 

or 1 personal 1 treaties of the mandatory power which did not devolve 

to Iraq upon independence. A 'dispositive' treaty seems to be 

'personal' to the United Kingdom but 'real' to the Ottoman Empire and 

if it is only the obligation of the treaty that survives upon 

succession then Iraq as a successor to the mandatory power succeeds 

to nothing. Dispositive rights of the predecessor state-mandatory 

power are not usually considered as devolving to its successor 

because in international law they do not contain principles such as 

res transit cum suo beneficia. 

Article 10 of the Treaty of Alliance concluded between Iraq and 

the United Kingdom played a decisive role, not only in the extension 
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of multilateral treaties concluded by the mandatory power but also in 

the extension of the bilateral treaties to Iraq. 

B. Bilateral Treaties: 

The United Kingdom undertook to conclude a series of bilateral 

treaties dealing with various matters on behalf of Iraq. In postal 

matters, it may be worth mentioning here that the evolution of the 

acquisition of competence by the British Dominions to participate in 

treaty-making had gradually begun to take place in the field of so

called technical questions, such as the participation of the 

Dominions in the International Congress of the Universal Postal 

Subsequent to this natural development, the Dominions had 

wholly possessed separate postal systems under the exclusive control 

of their own governments. As far as the Universal Postal Union is 

concerned, since the postal conventions are documents in 

international law and since the Postal Union is established by 

conventional international law, the admission of British colonies to 

membership may be regarded as recognition of their international 

personalities and their treaty-making competence. In fact the Postal 

Conventions are agreements of a purely technical nature concluded 

between the different Postal Administrations of the Dominions and 

neither require ratification or presentation to parliament nor 

registration in the British Treaty Series. 

As regards the mandated territory of Iraq, the Postal 

Administration of the mandated territory which was composed of 

British and Iraqi officials, concluded several agreements with India, 

namely the Exchange of Money Orders of 192149 , the Exchange of 

Parcels of 192250
, the Exchange of Value Payable Parcels of 192351

, 
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and the Exchange of Insured Parcels of 1926&2 • Although these 

agreements did not require ratification or presentation to 

Parliament, they were nevertheless registered in the L.N.T.S. and in 

the B.T.S. 

After the independence of Iraq, the Iraqi-Indian Agreement of 

1923 on Exchange of Value Payable Parcels was renewed by the 1933 

Agreement which excluded Kuwait from its application53 • The Iraqi

Indian Agreement of 1921 on Exchange of Money Orders was superseded 

by the 1933 Agreement which also excluded Kuwait from its 

appl ication54 although the other agreements remained unaffected by 

the independence of Iraq. 

The mandatory power excluded Iraq from the application of the 

Agreements on Tonnage with Finland of 192455 and Greece in 192656 

unless the Iraqi government were to request otherwise. In fact, 

shortly after the signing of the U.K. -Greece Agreement, the Iraqi 

government, through H. M. Secretary of State For Foreign Affairs in 

Great Britain, on 6 November 1929, expressed the desire that it 

should be applicable to Iraq57 , 

In economic matters, the United States concluded with Great 

Britain, as mandatory power for Iraq, a Convention and Protocol of 

1930, defining the rights of the United States of America and its 

nationals in Iraq619
• The consent of the United States was required 

by Article 6 of this convention regarding any modification to the 

definition of her rights in case of the termination of the special 

relationship created between the United Kingdom and Iraq by the 1922 

Treaty of Alliance and the 1926 Treaty. Article '1 stated that the 

convention would cease to have effect upon the termination of the 
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special relationship between the United Kingdom and Iraq, which was 

terminated on October 3 1932 as a result of the entry into force of 

the superseding Treaty of Alliance of June 30 193069 • As a result 

of negotiation stipulated by Article 7 of the convention, a Treaty of 

Commerce and Navigation between the United States of America and Iraq 

was concluded on 3 December 1938 which replaced the convention60 • 

On 10 October 1932 a Protocol was signed between Iraq, the United 

Kingdom and France transferring to Iraq the United Kingdom's 

obligations under the Anglo-French San Remo Oil Agreement of the 25 

April 1920 and the Anglo-French Convention of 23 December 1920 

Concerning the Mandate for Syria and Lebanon, Palestine and 

Mesopotamia. 

In general, as regards bilateral treaties of the United Kingdom 

which were extended to or concluded on behalf of Iraq, a legal nexus 

was created between these treaties and the territory of Iraq at the 

date of independence. This legal nexus created the right for the 

independent State of Iraq to become a party to these treaties upon 

the consent of the other party, emphasising the fact that the 

identity of the contracting parties is an essential element in their 

bilateral treaty relations. Most of these bilateral treaties 

concluded between the United Kingdom and the other states were 

concerned with regulating their mutual rights and interests in the 

mandated territories; as in the Anglo-French San Remo Oil Agreement 

of the 25 April 1920 and the Anglo-French Convention of 23 December 

1920 Concerning the Mandate for Syria and Lebanon, Palestine and 

Mesopotamia. If these treaties continued between the other party and 

Iraq, new bilateral treaties were created between the two of them 
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which were independent from the British bilateral treaties. These 

new bilateral treaties could not be enforceable between Iraq and its 

predecessor, the mandatory power, even though they regulated the 

same subject matter as that of the predecessor's bilateral treaties, 

such as oil or even mandates. For this reason, by the 1932 Protocol, 

the United Kingdom transferred to Iraq its obligations to France 

under the Anglo-French San Remo Oil Agreement of the 25 April 1920 

and the Anglo-French Convention of 23 December 1920 Concerning the 

Mandate for Syria and Lebanon, Palestine and Mesopotamia. 

If the other parties to the British bilateral treaties agreed 

with the United Kingdom to extend their bilateral treaties to Iraq, 

they usually stipulated that the treaties or treaty ceased to have 

effect at the date of the independence of Iraq, and the conclusion of 

a new treaty with the independent government was necessary, as in the 

1930 Convention between the United States and the United Kingdom 

regarding the rights and interests of United States nationals in 

Iraq. This manifested a recognition by the state concerned, of the 

principles of sovereign equality, permanent sovereignty and the right 

to self-determination of the Iraqi people. 

A multilateral treaty of the mandatory power such as the 1923 

Lausanne Treaty, could be applied bilaterally on a reciprocal basis 

between the mandated territory of Iraq and any party, without 

notifying the other parties to the treaty, whether or not the treaty 

provided for such an application. The Treaty of Lausanne of 192361
, 

to which the United Kingdom was a party, provides in Article 16 that: 

. the provisions of the present article do not 
prejudice any special arrangements arising from 
neighbourly relations which have been, or may be, 
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concluded between Turkey and any limitrophe 
countries. 

The treaty hov1ever, left open the frontier delimitation between 

Turkey and Iraq. Subsequently, the Turkish government maintained its 

claim to the Mosul Vilayet which was already incorporated in the 

mandated territory. Article 3 of the treaty provided that if Britain 

and Turkey failed to conclude an amicable arrangement within 9 

months, the dispute should be referred to the Council of the League 

of Nations. After many failures, the League Council appointed an 

investigative commission whose recommendation that Iraq should retain 

the Mosul Vilayet was endorsed by the League Council on 16 December 

The Turkish government assented to the decision in the 

Treaty of 1926 between the United Kingdom acting on behalf of Iraq on 

one side, and Turkey on the other63
• 

On the date the treaty came into force, the Turkish treaties 

ceased to have effect in the Mosul Vilayet save those connected with 

the new territory, such as oi 1 concession agreements and boundary 

agreements. On the other hand, all those treaties of Iraq designed 

to operate in the Iraqi territory as a whole, automatically embraced 

the new territory. 

Until this stage Iraq had developed a semi-independent treaty-

making competence which by entering into multilateral and bilateral 

treat 1 es with member states of the covenant territory, created an 

independent international identity. 

2. Treaties Concluded by Iraq with lfember States of the Covenant 

Territory: 

A. Iultilateral Treaties: 
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During the period which extended from 1921 to 1932, Iraq, by 

virtue of Article 22 of the Covenant of the League of Nations and 

Article 10 of the 1922 Treaty of Alliance, gained a different facet 

of treaty-making competence. At the beginning, competence was 

restricted to bilateral treaties concluded between her and the 

mandatory power. Later it was extended to bilateral and multilateral 

treaties concluded between her and neighbouring countries under the 

supervision of the mandatory power and finally, treaty-making 

competence extended to all treaties save those which contradicted 

British interests in Iraq. As regards multilateral treaties of a 

non-constituent character which were concluded under the auspices of 

the League of Nations and subsequently amended by the United Nations 

Protocols, Iraq acceded in 1924 to the International Convention for 

the Suppression of the Circulation of, and Traffic in, Obscene 

Publications of 192364
• After her independence, Iraq fai 1 ed to 

confirm the continuing in force of the convention by refraining from 

signing the 1947 Amending Protocol65
• Likewise, Iraq acceded in 

1931 to the Opium Convention of 1925 and after her independence 

confirmed the continuous application of the convention by accepting 

the 1946 Amending Protocol66 • This demonstrated the right of a 

mandated territory after independence to decide which treaties 

amongst those acceded to under the direction of the mandatory 

power67 were consistent with independent status and changed 

circumstances68 • 

No systematic attempt has been made by the Secretary-General to 

ascertain which states have become parties by succession to the 

other League of Nations Treaties. Nevertheless, it is not difficult 
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to follow the practice of Iraq in various treaties concluded under 

the auspices of the League of Nations. Some of these treaties are 

those of a non-pal i tical character to \>lhich Iraq acceded under the 

advice of the mandatory power, such as the 1921 Convention and 

Statute on Freedom of Transi t 69
, the 1923 Protocol on Arbitration 

Clauses70 and the 1923 Convention and Statute on the International 

Regime of Maritime Ports71 
• 

Owing to the dissolution of the League of Nations, these became 

closed treaties. Thus the General Assembly in its Resolution 1903 

<xviii) of 18 November 1963 invited the member states to accede and 

place on record their assent to these treaties72
• In replying to 

this invitation, the Iraqi government based its view on the existing 

circumstances of the time. Thus the conclusion was drawn that the 

Convention and Statute on Freedom of Transit and the Convention and 

Statute on the International Regime of Maritime Ports were still in 

force and had not been superseded although they required some 

adaptation to contemporary condi tions78
• The government of Iraq 

ratified them but had no observation to make on their status74
, 

while those other treaties ratified before its independence, had 

lapsed75
• 

With regard to the practice of Iraq in respect of multilateral 

treaties of a constituent character, a distinction must be made 

between succession to membership of international organisations and 

succession to instruments adopted within these organisations. At the 

outset, however, it is important, firstly, to know whether or not 

Iraq participated in the organisation in question before her 
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independence, and secondly, whether or not the constitution of the 

organisation provided for her succession upon independence. 

The earliest international organisation in which Iraq 

participated, was the Universal Postal Union. The 1874 Treaty of 

Berne76 establishing this organisation refers to the members in 

general terms without specifying whether they are states or non-state 

entities. Moreover, although the adhesion of a new member to the 

Union was a diplomatic act, it was the Postal Administration that was 

admitted to the Union as opposed to the government of the new 

member77
• For this reason, even when Iraq as a part of the Ottoman 

Empire had no separate international personality and treaty-making 

competence, the Universal Postal Union Convention was applied to 

her79 and ceased to have effect upon Iraq's separation but it was 

again applied to her when she came under the British mandate79 • 

Since then, the evolution of Iraq's personality and treaty-making 

competence has enabled her to transfer the mere application of the 

convention into full membership of the Union. No question or 

objection was raised to this membership which continued to be 

unaffected by Iraq's independence90 • 

With regard to the membership of the International Labour 

Organisation, in spite of the United Kingdom's ratification of 

several labour conventions91
, she did not apply them to the labour 

conditions in Iraq during her mandate92 • In any case, the I.L.O is 

one of those organisations whose constitution does not provide for 

the succession upon independence of a state which had been a 

dependent territory for whose international relations a member state 

had been responsible. As a consequence of the admission of Iraq to 
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membership of the League of Nations, she became a de jure member of 

the International Labour Organisation83 , The devolution of the 

Labour Conventions or any other conventions to Iraq after her 

independence may be based on the declaration made by her before her 

admission to the League of Nations to that effect84 • 

The continuous application of such multilateral treaties may be 

claimed to have occurred on other legal grounds that were embodied in 

the bilateral treaties concluded between Iraq herself and the United 

Kingdom. To find out if this is the case, these bilateral treaties 

must be scrutinised. 

B. Bilateral Treaties Concluded between Iraq and the United 

Kingdom before the Date of Independence: 

The recognition of the independence of Iraq under the British 

mandate in Article 22 para.4 of the League Covenant could be taken to 

imply the recognition of her personality and treaty-making 

competence. At the time of the application of Article 22 of the 

League Covenant85 to Iraq most of the Ottoman treaties had lapsed 

creating a legal vaccuum within Iraq. This vaccuum could not be 

filled by the mere extension of the treaties of the mandatory power 

and required the putting into effect of Article 10 of the 1922 Treaty 

of Alliance regarding the conclusion of new agreements. When 

concluded, essentially these agreements could not be distinguished 

from any other Islamic ur international agreements. In fact, they 

were registered with the League of Nations and implemented as 

treaties between independent states. Most of them related to postal 

matters between the United Kingdom and the mandated territory of 

Iraq""-=-, and unlike the early agreements which were only signed by 
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the British Director of Post and Telegraph of Iraq97 , they were 

signed jointly by the British Advisor and the appropriate Local 

Official. Their wording was exactly the same as if it had been 

concluded between two independent states. For example, in 

extradition matters, just five months before her independence, Iraq 

and Great Britain signed an extradition treaty in 193288 that 

replaced British extradition treaties89 applicable to Iraq. 

As Iraq progressed towards complete independence, the status of 

the treaties extended to or concluded on behalf of her became an 

issue. None of the U.K.-Iraqi bilateral treaties dealt with the 

issue of succession90 and the need to regulate the issue induced the 

mandatory power and Iraq to conclude the 1930 Treaty of Alliance91 

which superseded all the previous treaties of alliance. 

Article 8 of this Treaty states that: 

The High Contracting Parties recognise that upon 
the entry into force of this treaty, all 
responsibilities devolving under the treaties and 
agreements referred to in Article 7 [the Treaties 
of Alliance between U.K. and Iraq of 1922 and 1926 
and agreements subsidiary thereto] Hereof upon His 
Britannic Majesty in respect of Iraq will, insofar 
as his Britannic Majesty is concerned, then 
automatically and completely come to an end, and 
that such responsibilities, insofar as they 
continue at all, will devolve upon His Majesty the 
King of Iraq alone. It is also recognised that all 
responsibility devolving upon His Britannic Majesty 
in respect of Iraq under any other international 
instruments, insofar as they continue at all, 
should similarly devolve upon his Majesty the King 
of Iraq alone and the High Contracting Parties 
shall immediately take such steps as may be 
necessary to secure the transference to His Majesty 
the King of Iraq of these responsibilities. 
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With the inclusion of this Article in the Treaty of Alliance of 1930 

between U.K. and Iraq, it became known jurisprudentially as a 

'devolution agreement'. 

The appearance of this Article for the first time, in the U.K.

Iraq Treaty of Alliance of 1930, created a legal issue at the 

diplomatic and jurisprudential levels regarding the real effects of 

the devolution agreement on the pre-independence treaties, although 

later on, the conclusion of such agreements between predecessor and 

successor states became a common practice. Thus it is necessary to 

examine the effects of the devolution agreement not only on treaty 

relations between Iraq and the U.K. but also on treaty relations 

between Iraq and the other parties to the U.K. treaties in order to 

show whether or not the devolution agreement constitutes a criteria 

governing the succession of Iraq to the pre-independence treaties. 

The validity and the legal significance of the devolution 

agreement has been seriously challenged by many authorities. As 

regards its validity, it has been regarded as the price Iraq had to 

pay for accession to independence being imposed upon the Iraqi people 

without their consent. Therefore, it should be viewed as an instance 

of an unequal treaty92 and should be voidable either in whole or in 

part. Taking into account the circumstances of the conclusion of the 

devolution agreement between Iraq and the U.K., the pre-conditions 

for granting independence to Iraq as advised by the mandatory power 

certainly constituted a form of duress on Iraq and this made the 

agreement one-sided and advantageous to the United Kingdom and to the 

parties to its treaties. If the devolution agreement survives, it 

serves only as an indication of Iraq's intention to secure the 
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continuing in force of the U.K. treaties, but it does not have any 

legal force that prohibits Iraq from terminating it as an exercise of 

her sovereignty. Actually, the devolution agreement was invented to 

provide a certain flexibility to enable the successor state to 

interpret and to decide which treaties would be succeeded to. 

In the view of the British government, the aim of any devolution 

agreement was to disengage itself from any responsibilities towards 

the parties of her treaties98
, but was this attitude acceptable to 

these parties? 

Theory and practice can ascertain the legal effects of the 

devolution agreement on the other parties to the U.K. treaties. 

Lauterpacht holds that the devolution agreement did not have any 

binding legal force 94
, 0' Connell states that the devolution 

agreement is: 

intended mainly to put other parties on notice of 
the successor state's affirmative policy95 

and Cotran96 has expressed a similar view. In a slightly different 

interpretation, MclTair states that a devolution agreement is "an 

attempted novation" 97 • 

In Iraqi practice, while some parties to the United Kingdom 

treaties ignored the devolution agreement and informed the Iraqi 

government about those treaties which were applicable to the Iraqi 

territory prior to her independence99
, others entered into fresh 

treaties that replaced the old ones99 • The devolution agreement 

however, did not provide a complete solution to the problem of 

succession to either multilateral or bilateral treaties. This seems 

typical of British legal opinion100
, 
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Quite apart from the legal effects of the devolution agreement 

embodied in it, the \'/hole U.K.-Iraq Treaty of Alliance of 1930 itself 

is questionable. It is obvious from the negotiation of the 

treaty 101 that the contracting parties <U.K., Iraq) differed in 

political power and its conclusion may have included some elements of 

inequality which derogated from the sovereignty of the weaker <Iraq> 

while providing advantages far the stronger <U.K.). The Annexe of 

the 1930 Treaty of Alliance between the U.K. and Iraq provided that 

Britain had the right to use railways, rivers, ports and airfields 

and also station its troops in certain places and use air-bases in 

times of peace and war 102
• The element of inequality in the treaty 

was clearly emphasised by the attitude of the Iraqi people shortly 

after its conclusion. The leader of the opposition party, Yasin al-

Hagnimi, stated that: 

Iraq did not acquire anything but increased 
isolation from the other Arab countries, it <the 
1930 Treaty> <added) alienated Iraq from its 
neighbours and constructed provisions far our 
independence but created others far our 
occupation 103

• 

Nad.j_i al-Siwidi, the previous Prime Minister of Iraq, rejected the 

inequality expressed in Article 3 104 of the Treaty which gave the 

United Kingdom the right of intervention to settle any dispute 

arising between Iraq and other states' 06
• Similar oppasi tion was 

expressed by Rashid Ali al-Kayl~ni and other eminent paliticians106
, 

who in order to carry their views to the international stage, 

submitted a communique to the Secretary-General of the League of 

Nations 107
• 
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These Iraqi politians expressed their opposition to the Iraqi 

government who had concluded the treaty and this led them to withdraw 

from participating in the 1930 General Election 109 • This was proof 

that the Iraqi people, despite government oppression, reserved their 

right to determine Iraq's future political and economic life 

unhindered by any supervision or intervention by any foreign 

power 1 09
• 

Before the era of decolonisation, the provisions regarding 

military bases were considered to be dispositive in that they created 

real rights that could not be destroyed by a change of sovereignty or 

even the lapse of the treaty that created them110 • 

challenged the idea of military servitudes and 

Iraq seriously 

regarded the 

provisions relating to it as contractual as evidenced by British 

practice 1 1 1 
• 

It is proper to say that the Treaty concluded between the U.K. 

and Iraq relating to their military interests "created ... political 

rights and obligations of purely personal nature" 1 12
, the rights 

created by the Treaty being more connected with the foreign policy of 

the dominant state <mandatory power) than that of the dominated one 

<Iraq>. What was connected with the personality of the dominated 

state was the obligations created by the Treaty. Thus upon the 

independence of Iraq it was valid to end her corollary-obligations, 

despite the fact that they had been created by a treaty 1 13
, on the 

grounds that she did not intend to follow the policy of the mandatory 

power. 

Until this stage, two legal rules had emerged from the practice 

of Iraq in treaty succession. The first is the rule governing the 
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devolution of treaties from the parent state <the Islamic State> to 

the evolving Islamic political entity when the parent state has been 

replaced in the conduct of the latter's international relations by a 

non-Muslim state, the criteria determing the rule being exclusively 

derived from the Islamic legal order, its definition of lawful and 

unlawful contracts and the unity of the u~ <Islamic nation) and its 

legal identity. The second rule governs the devolution of treaties 

from the predecessor state to the successor state when an evolving 

Islamic political entity assumes the conduct of its international 

relations from a non-Muslim state. The criteria governing this rule 

exclusively derived from international law with its definition of the 

applicability of treaties to the territory of the successor state at 

the date of succession and its determination of the treaty-making 

competence of that territory before independence. However, since 

Iraq delegated the conduct of her international relations to a non

Muslim state by consent, the devolution of treaties at the date of 

her independence were not absolute but conditioned by certain 

principles of Islamic law relating to legal and illegal contract. 

Thus, as a general rule, the practice of Iraq in succession to 

treaties extended to or concluded on her behalf by the mandatory 

power was governed by the principle of contracting out. However, in 

compliance with the limitation imposed by Islamic law on such 

devolution, Iraq effectively employed the principle of pick and 

choose, which was in conformity with the principles of sovereign 

equality between states, save in those treaties concluded between 

Iraq and Muslim states. 
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SECTIO:I 2: THE EFFECTS OF IRAQ'S IHDEPEHDEICE OH TREATIES CO:ICLUDED 

VITH JIEJIBER STATES OF THE ISLAlliC TERRITORY: 

1. Treaties Concluded with Xuslim States: 

A. Xultilateral Treaties: 

The issue arose again, though in a different form, as to whether 

the assumption of independence from the British mandate by Iraq had 

the same effects on treaties concluded with Muslim states as on those 

concluded with non-Muslim states. At the outset, the rules which 

have emerged from the preceding practice governing state succession 

when a non-Islamic state is replaced by an Islamic state in respect 

of a given territory are exclusively governed by Islamic law because 

of the religious nature of the replacement, which is complete in the 

internal and international relations of the territory concerned. In 

the opposite case, when the Islamic State is replaced by a non

Islamic State in respect of a certain part of D§r al-Islam, because 

of the observance of Islamic law by the population of the territory, 

the replacement only concerns its international relations. 

Subsequently, because this replacement caused a temporary break in 

the external identity of that part, treaty succession was exclusively 

governed by international law. 

When Iraq as a Muslim state replaced Great Britain in the conduct 

of her international relations, it resembled the replacement of non

Islamic political entities by the Islamic State although in this case 

only as far as Iraq's international relations were concerned. 

Therefore, this replacement was governed exclusively by international 

law insofar as the treaties with member states of the covenant 

territory were concerned and exclusively by Islamic law insofar as 



- 155 -

treaties concluded between Iraq and other emerging Muslim states were 

concerned. As far as the Arab territories are concerned, differences 

in the rules governing treaty succession resulted from the creation 

of a legal vaccuum due to the dissolution of the Islamic State which 

had represented these territories on the international plane. This 

was not the case with regard to Muslim inter-state treaty relations, 

since it was evident that a legal consciousness had existed between 

these states which had led to the creation of distinct separate rules 

that were analogous to the rules of public international law as 

regards the extent of their application or their substantive 

contents. These rules were contained in Islamic law as distinct from 

Arabic public law which governs only certain specific treaty 

relations of the Arab states. 

The evolution of this autonomous Islamic identity within D§r al

Islam began with the growth of the so-called ima:ra <power> 1 1 4 and 

subsequently, the development of the concept of nationality which was 

influenced by non-Muslim states. 

As far as nationality is concerned, from the establishment of the 

first government of the Islamic State in al-Madina up to its takeover 

by the 1908 nationalistic government in Istanbul, the alinsiyya 

<nationality> of the inhabitants of the Islamic State was based on 

the ipso facto principle. This principle manifests itself in the 

Qur'~n whch states that: "The Believers are but a single Brotherhood 

11 1 1 s 
' 

which means that Islamic nationality encompassed all 

Muslims regardless of their race or origin as well as 12Jli1I111li.s <the 

People of the Book, who were habitually domiciled in the Islamic 

territory) by virtue of 'Ak.d al-D.h.imma <contract of guarantee) 1 16
• 
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Imitating Western state practice 1 17 , the Turkish government that 

replaced the Islamic Kllil!l'fa in 1909 professed nationalism to be the 

basis of the state rather than the ~ari 'a <Islamic law), and 

consequently the Ottoman Empire was changed in character from an 

Islamic to a national state. This change, occurring as it did in a 

composite society proved to be a disintegrative farce. Nationalism, 

as adapted by the Turkish government was pursued by other constituent 

states which speeded the break-up of the Ottoman Empire into several 

national states which the Ottoman government was forced to recognise 

by the Lausanne Peace Treaty. Subsequently, the issues of the 

national! ty and the treaty-making faculties of the emergent Arab 

states arose. Articles 30-36 of the Treaty of Lausanne dealt with 

the nationality of the persons in the territories which had become 

detached from the Ottoman Empire. As regards Iraq, Article 3 of her 

1922 Treaty of Alliance with Britain stipulated that His Majesty the 

King of Iraq agreed to frame an Organic Law which should not contain 

anything contrary to the provisions of the present treaty and would 

take into account the rights and wishes of the whale of Iraq's 

papulation119 • Article 10 of the Organic Law <Iraqi Constitution) 

states that: "Islam is the official religion of the state . 11 

Article 5 states that: "Iraqi nationality and the rules governing it 

shall be prescribed by law.". 

These articles, together with those of the Lausanne Treaty, gave 

effect to the Iraqi nationality law. The guiding principle adapted 

was that the Ottoman subjects habitually resident in Iraq should 

became ipso facto nationals of Iraq. Subsequently, a serious problem 

arose regarding the substantial portion of Iraqi inhabitants who 
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der-ived from either Persian or Turkish origin. A non- Arabic person 

was given a period of two years from the coming into force of the 

Treaty of Lausanne, to opt for one of the nationalities of the 

aforementioned states, subject to their consent, where the majority 

of the population was of the same race. Any Arabian person who was 

permanently resident in a non-Arab state was able to acquire the 

nationality of Iraq, Syria or Palestine if the government concerned 

accepted their application and as long as there was no agreement with 

the non-Arab state that restricted this right of option. 

The natural and gradual evolution of the Arab territories under 

the Islamic State was speeded up by the Lausanne Treaty. The status 

of Iraq under the treaty was similar to that of Belgium under the 

1814 Paris Peace Treaty regarding the frontier fortresses. The 

understand! ng of the powerfu 1 

independence of Belgium should 

European states was that 

be within the framework of 

the 

the 

European security settlement. The view of the European jurists 1 1 9 

towards this case was that the settlement had been contracted in the 

interests of European security and thus had devolved upon the newly

independent states. Although such a rationale may nut have been 

convincing to the newly-independent states the concept of adherence 

to the international legal order of the time was regarded as the 

determining criteria of succession to such treaties and this is still 

the case. 

By analogy then, the Lausanne Treaty was imposed by the 

victorious powers on Turkey, compelling her to recognise the newly 

evolving Arab states in the interests of European security. However, 
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the question to be asked is whether the Lausanne Treaty was concluded 

in the interests of the Islamic or Arabic states. 

With regard to the legality of the Lausanne Treaty, it is a well 

established principle in Islam that the peace-treaty concluded 

legally by the Islamic State is binding upon all Muslims and it is 

illegal for any Muslim to enter a into a peace treaty with a non-

Muslim state without the consent of all other Muslims. This 

principle is emphasised by the Qur'an 120
, and by an authoritative 

Sunna <tradition of the Prophet) which states that: 

The :mu'minin <believers) make peace together, no 
believer should conclude peace, after a battle in 
the sabil <path) of Allah, accept with the others 
on the basis of equality and justice among the 
believers 1 21

• 

The Lausanne Peace Treaty was signed by a representative of only 

one Islamic state - Turkey - which was no longer representative, at 

least from H.ussain' s point of view, of the Islamic world. The Peace 

Conference did not invite any other Muslim authority to participate 

in the conclusion of the Peace Treaty except Hussain' s son Ami r 

Fais.al, who was equally unrepresentative of the whole Eastern part of 

the Arab world. Representatives from Muslim Africa and India were 

not invited. Thus from the point of view of international law, the 

Lausanne Peace Treaty was no more than a law imposed by the 

victorious powers to settle certain problematic territorial issues 

and stabilise the relations between some members of the international 

From the point of view of Islamic law, however, this 

stability was at the expense of the unity of the Arab states and the 

Islamic world 123
• 
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B. Bilateral Treaties: 

The evolution of many political entities as a result of the de 

facto effects of the Lausanne Peace Treaty raises a question 

regarding the effects of the independence of Iraq on the treaties she 

made with any of them. 

The legal identity of Iraq had not changed, in that historically, 

despite her representation in various political forms throughout the 

practice of the Islamic State, such as in the • imrat al-istil~' 

<assumption of governorship by force), her Islamic identity never 

disappeared. If this is correct then Iraq's continuity involves no 

interruption of legal identity from the time when she was the capital 

of the Islamic State and residence of the Islamic KJJ.il~fa, to the 

time after the capital and the Islamic Kbilafa were transferred to 

the Ottoman territory. Furthermore, no Muslim authority has 

attempted to postulate that she lost her Islamic identity upon her 

integration into the Ottoman Empire or upon her coming under the 

British mandate 124
• 

Neither partial nor total succession can apply to the case of the 

independence of Iraq and its effects on treaties concluded with 

Muslim states, since the word 'istiJrlllll'f' <succession> implies in 

siyar <Islamic international law> 126
, an interruption of the 

identity and legal continuity of a state, and Iraq continued to 

reserve its identity and its treaty-making competence throughout the 

mandate period. Under the mandate system, 

conclude multilateral treaties in her own 

states as early as 1926 when she entered, 

Iraq began once more to 

name with other Muslim 

along with Turkey and 

others, into the International Agreement creating an international 
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office for information regarding Locusts 126 • Furthermore, Muslim 

states recognised Iraq's treaty making faculty and her continued 

identity by extending to her invitations to participate in the 

discussion of the affairs of the Muslim Kbil~fa at the First Islamic 

Conference of 1926, the Second Islamic Conference of 1926 and the 

Third Islamic Conference of 1931, in which the Conference reached an 

agreement to create an international Muslim organisation. Ten seats 

out of 20 were reserved for the representatives of the Arab Kas)Jrek. 

<Iraq, Palestine, Syria, Saudi Arabia) 1 z 7 • 

At the beginning of the 20th century, there was a wide variation 

amongst Muslim states in Asia and Africa, although general practice 

was in favour of the retention of bilateral treaties of Islamic 

character, in spite of the disappearance of one of the original 

contracting parties. Since then, the basis of such continuity has 

been a challenging issue and has yet to be resolved. 

It might be argued that such continuity was based on the ipso 

jure principle of state succession. However, it has just been 

mentioned that the occurrence of state succession requires that there 

be an interruption of the identity and legal continuity of a state 

and, according to the general rules of Islamic Law, the evolving 

Islamic political entity is regarded as continuing its predecessor's 

identity and legal continuity 129
• It might also be argued that the 

continuity of Muslim bilateral treaties upon the independence of a 

Muslim state from foreign domination occurs as a result of the Muslim 

state, prior to her independence, regaining some competence in 

international intercourse. However, the continuity of the bilateral 

treaties was secured even in the absence of such competence 129
• 
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The discontinuing of Muslim bilateral treaty relations in order 

to free the newly independent Muslim states and establish their right 

to self-determination was unprecedented in Islamic State practice. 

The Islamic State vtas never regarded by any Muslim group as a 

colonial power and besides this, the right to self-determination is 

inapplicable with regard to D§r al-Islam <Islamic territory), which 

is defined by the Islamic rules of jus cogens from which derogation 

is not permitted except by those rules which have a similar 

character 1 30 • 

A newly independent Muslim state can only free 1 tself from such 

bilateral treaties by presenting incontestable proof that the treaty 

in question is inconsistent with the constitutional position 

established by an Islamic instrument or with general Islamic 

constitutional law131
• 

Each Islamic government, when negotiating a bilateral treaty with 

the other Muslim state responsible for its continuity during the 

process of the changes in administration <and therefore law and 

practice) of the Islamic State, 

rights and obligations from the 

supported the transfer of treaty 

Islamic State to the evolving 

Islamic political entities upon the dissolution of the former. 

The evolution and progress of Iraq toward complete independence 

from the British mandate provides cogent evidence pertaining to the 

foregoing argument. Iraq entered into several agreements with 

neighbouring Muslim states regulating the rights of their 

nationals 132
• The Persian government claimed for her nationals in 

Iraq 133 the privileges of the Ottoman capitulations, which were 

secured under the Anglo-Iraqi judicial agreement of the 25 of March 
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1924 134 to nationals of states which had capitulations with the 

Ottoman government at the time when Iraq was an integral part of the 

Ottoman Empire. The Iraqi government rejected this claim on the 

grounds that at the time of the Ottoman Empire's embracing of Iraq, 

Persia was not a capitulatory power because of her unity of religion 

with the Ottoman Empire, and there was no binding rule of Islam that 

justified Persia's claim. The unfounded basis of the Persian argument 

was further emphasised by the fact that Iraqi subjects in Persia were 

not granted capitulatory privileges. 

Upon the abolition of the Anglo-Iraqi Judicial Agreement of 1924 

and consequently the above-mentioned capitulatory privileges in Iraq, 

the Persian government was warmly supportive in the Council of the 

League of Nations, and in 1929 Persia recognised Iraq and exchanged 

diplomatic relations with her 135 • The two Muslim countries signed 

an agreement that secured for the subjects of either government on 

each others' territory a most-favoured-nation-treatment, pending the 

negotiation of a definitive agreement to place the relations between 

the two countries on a permanent and friendly basis 1 36
• The 

agreement between Persia and Iraq was renewed on 19 October 1930 137 

and thereafter 139 , so that the agreement continued and was 

unaffected by the independence of Iraq in 1932. Furthermore, the two 

countries concluded the 1937 Treaty for the Pacific Settlement of any 

Disputes arising from the aforementioned instrument 139 • 

Likewise, Iraq concluded with her ex-mother state, Turkey, 

several bilateral treaties regulating various matters in order to 

stabilise the relationship between the two Muslim states. These 

included the Treaty of 9 January 1932 on Residence 140
, the Treaty of 
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10 January 1932 on Commerce 141 and the Treaty of 9 January 1932 on 

Extradition 1 42
• 

Neither of the two countries claimed that the continuity of any 

one of these treaties was based on state succession. It was, rather, 

based on Islamic law from which the rule 'al-'a,Ed s)Jari'at al

muta'§Eidin' <pacta sunt servanda) is derived 143 ; a law which 

governs not only Iraq's treaty relations with other Muslim states but 

also her treaty relations with particular Arab states. 

2. Treaties Concluded with Arab States: 

A. Ion-Boundary Treaties: 

(i) Xultilateral Treaties: 

Notwithstanding the British mandate over her, Iraq was an 

integral part of the Arab territory as defined in the Hussain-McMahon 

Correspondence 144
, which was no more than a confirmatory agreement 

of the boundaries of a territory of which every part was connected to 

another by common culture, language and religion145 • 

Unlike international law146 , Islamic Law proceeds from the birth 

of the Islamic State 1 47 and serves as a legal criteria for 

determining the internal as well as external changes of the Islamic 

State. Prior to the international recognition of Iraq as a state, it 

was only the Islamic Law which governed the evolutionary legal 

process of Iraq towards statehood. Thus it is important to 

distinguish those changes of Islamic legal significance from those of 

which international law takes cognisance, in order that the 

evolutionary process of Iraq towards statehood and its effects on a 

certain category of treaties concluded prior to her complete 

attainment of statehood can be understood. 
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Until the establishment of various Arab governments, relations 

among various parts of the Arab world were governed by the doctrine 

of 'al-~ukm bima anzala Allah' 149
, which is, apart from its 

religious nature, similar to the old inter se doctrine of 

Commonwealth constitutional law149
, while the relations between the 

mandatory power and the mandated territory of Iraq was not governed 

by the inter se doctrine but by general international law as laid 

down in Article 22 of the Covenant of the League of Nations. Thus if 

the view of the British government according to this doctrine was 

that changes in the governmental institutions within the Commonwealth 

were of significance only in municipal law 1 so, then so were the 

changes in the governmental institutions of Iraq. In order to give 

the treaty an international character, the British representatives, 

from the time of the occupation of Iraq until the conclusion of the 

Treaty of Alliance of 1930 between Britain and Iraq, associated with 

the Iraqi representatives in an ad hoc capacity in negotiating 

treaties 151 , as in the case of the conclusion of the International 

Agreement for the Establishment at Damascus of an International 

Locust Intelligence Bureau in 1926 162 and the Agreement at the 

Beirut Conference of Near Eastern States for the Regulation of the 

Pilgrim Traffic from these states to Makka in 1929 153
• 

<11> Bilateral Treaties: 

As a result of the abolition of the Ottoman treaties applicable 

to the Eastern part of the Arab world and the establishment of a 

British mandate over Iraq, British officials negotiated bilateral 

treaties with the neighbouring states. These treaties, therefore, 

were of an international nature. In the al-Muh.ammarah Agreement of 
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1922 concluded with the Government of Nadid, a statute was set up to 

regulate the tribal affairs on the borders 164 , and in the Second 

Protocol of the al-'Uqair Convention of the 2nd of December 1922 166 

and the Bahra Agreement of 1925 concluded between Nadid and Iraq 156 , 

an attempt was made to conclude an extradition agreement, but because 

of the undefined boundaries between these two Arab territories, no 

agreement was reached 167 • However, the contracting parties undertook 

to continue negotiations towards the conclusion of an extradition 

agreement in the near future, namely within a period not exceeding 

one year from the date of the ratification of the Bahra Agreement by 

the Government of Iraq <Article 10). 

In 1926, the French and British mandatory authorities arrived at 

comprehensive agreements regulating the relations between Iraq and 

Syria. As a result of this, agreements on the treatment of frontier 

tribes, the extradition of offenders, traffic in antiquities and the 

regulation of motor traffic between Iraq and Syria were provisionally 

drafted 1 se and formed the basis of subsequent negotiation for the 

1926 Agreement on the Prevention of Illicit Traffic in 

Antiquities 169 • 

As a result of the conclusion of the 1930 Treaty of Alliance 

between Great Britain and Iraq160 , before the admission of Iraq to 

membership to the League of Nations, the treaty-making competence in 

respect of Iraq was gradually transferred to the Iraqi government in 

late 1931. Thereafter, in a spirit of friendship and cooperation, 

the Governments of Trans-Jordan and Iraq signed a Treaty of 

Friendship at 'A~n on 26 March 1931 161 • After the signing of this 

treaty, Nuri al-Sa'id paid a visit to Makka to sign an Extradition 
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Treaty of 7 April 1931 162 and a Bon Voisinage Treaty of the 8 April. 

Furthermore, the Iraqi mission to al-liid..iaz concluded two more 

bilateral treaties. Iaha al-H~shimi, the Chief of the Iraqi General 

Staff, concluded a Treaty of Friendship with the Yemeni government of 

11 May 1931 at San'a' 163 and an Extradition Treaty was concluded 

with Egypt on 20 April 1931 164 • 

Prior to 1932, most Islamic authorities regarded Iraq's evolution 

as having significance only in Islamic Law166 • The question to be 

asked then, is to what extent and on what basis was Iraq bound by 

these treaties at the date of her independence? 

First of all, we must determine the position of Iraq with regard 

to treaties concluded by British representatives with other Arab 

chiefs which limited or withheld the participation of Iraqi 

representatives. To explore this issue more adequately, the views of 

non-Muslim jurists may be of significant assistance. 

states that: 

In the case of the emergence to full statehood of a 
self-governing territory, where treaties are 
contracted for such community by its suzereign, 
protector or constitutional superior acting as its 
agent, such treaties are properly personal to the 
autonomous or semi-autonomous region, and there is 
no reason why they should not continue to bind it 
after the agent's disappearance 166 • 

O'Connell 

This is fully recognised in Islamic Law with regard to the binding 

force of the agent's contracts or treaties on the pri nci pal 1 67 as 

long as the agent did not exceed its authori ty 1 68
• Thus upon the 

independence of Iraq, the continuity of these treaties was not based 

on the so-called ipso jure continuity rule of state succession since 

no alteration of the legal identity of Iraq had occurred and if it 
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had, that is to say if Iraq had been transferred outside the Islamic 

territory, it was a well established principle in Islamic 169 and 

international law that Iraq should start its life with a clean 

slate• 70
, and this was negated by the fact of the continuing in 

force of these treaties. 

As regards the treaties concluded by Iraq herself without any 

British representation, the determination of the type and the 

continuing in force of these treaties upon the independence of Iraq 

depended mainly on whether a treaty embodied the rules of i!l,jtihad 

(independent reasoning) in which their binding force was separate 

from that of the treaty. 

Where a treaty embodied rules derived by multilateral ifli_tihad 

<independent reasoning) 1 71 , it was regarded as 

<multilateral) even if it was concluded between two Arabian parties, 

as long as they legally represented Arabs. Though this type of 

treaty appears similar to those concluded between more than two 

parties in international law, it is different in the sense that it is 

not declaratory of some customary rules as is the so-callP.d • law

making' treaty of international law where a third state is bound by 

the custollleiry rules embodied in a treaty independently from the 

treaty itself. On the contrary, the rules embodied in the Arabian 

treaties are legislative and the treaties themselves operate in 

codifying and performing the rules concerned. 

In case of those treaties embodying unilateral is:JJ.tihad 

<independent reasoning) 172 , they are regarded as bilateral, and the 

binding force of the rules of is:JJ.tib.ad are limited to the parties and 

overlap with the rules of the treaties themselves. 
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The practice of Iraq revie'fled above emphasises several factors 

which compelled or at least suggested the continuity of certain 

treaties after independence. The treaties, insofar as they related 

to the Iraqi territory, were very often obligatory in fact and under 

the la'fr of the Government of Iraq. The Iraqi legislators often 

enacted the necessary legislation for implementing these 

treaties 1 73
• The right of the Iraqi people to self-determination 

stressed their identity as a part of the Arab world, as formulated in 

accordance with Islamic Law before independence. Thus these treaties 

continued for the simple reason that the relations between Iraq and 

any other part of the Arab world are those between two parts of an 

original unit. International Law supports the view that these pre

independence treaties should not have continued since they were 

imposed upon Iraq during the colonial era without her consent 174 • 

As we have seen, Iraq's path to independence was a gradual one 

and had been developing over a long period of time through the 

process of division in the territorial authority of the Arab world. 

Authority within the Arab territory had been indi visible, even 

immediately after Iraq's integration into the Ottoman Empire. With 

the establishment of various Arab governments in different parts of 

the Arab territory, the procedure of fixing the limits of each one's 

authority began, that is to say, the right to exercise the authority 

of statehood within each one's respective territory to the exclusion 

of other governments 175 , i. e, they delimited the scope of their 

territorial independence as a first step by treaties, and 

subsequently by physical boundaries. Upon the independence of Iraq, 

succession to these treaties became an issue. 
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B. Boundary Treaties: 

Succession to boundaries and boundary treaties within· D!Jr al

Islam has never been contemplated by Muslim jurists since the 

establishment of political boundaries within D/Jr al-Islam is 

prohibited by the Islamic rules of jus cogens. However, through the 

mechanisms developed by Muslim jurists such as al-)!iyas <analogical 

deduction), al-i{jjtih§d <independent reasoning), al-isti.b.san 

(juristic preference) and al-ms_a.'l ill al-mursala <general interests) , 

it is not difficult to find legal rules in general Islamic legal 

theory governing similar subjects. 

In addition, since Iraq \'tas the first part of the Eastern Arab 

territory to establish territorial boundaries by treaties under the 

supervision of the mandatory power, rules justifying the 

establishment of these boundaries and the rules governing the effects 

of independence on these treaties began to take shape from 1932 

onwards with the independence of Iraq. 

Therefore, the effects of the independence of Iraq on boundary 

treaties may be examined in accordance with international la\v and 

subsequently with Islamic law. According to international law, the 

territory of Iraq was not terra nullius and therefore there must have 

been a sovereignty possessed by some authority over it. If this is 

correct, then the question as to whether it is sovereignty rather 

than other factors such as treaty-making competence that regulates 

the ultimate validity of boundary treaties is directed primarily 

towards Iraqi municipal law and her international commitments. For a 

treaty to be binding upon Iraq, it must have been made by an 
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authority competent to do so under the Iraqi municipal law as 

established by Article 26 (4) of the 1925 Constitution which reads: 

The King concludes treaties but may not ratify them 
without the consent of parliament 176 • 

As regards Iraqi international commitments, Article 10 of the 

1922 Treaty of Alliance <the contract of agency) 177 distributed the 

treaty-making competence between Iraq and Great Britain in order to 

give effect to Article 3 <2> of the 1923 Lausanne Peace Treaty 1 78 

regarding the definition of the Iraqi-Turkish frontiers. When 

disputes arose between Iraq and Turkey regarding the allocation of 

the Mo~ul Vilayet, Great Britain represented Iraq at the League 

Council 179 and the Permanent Court of International Justice 180 and 

acted in accordance with Article 8 of the 1922 Treaty of Alliance 

which prohibited any one of the contracting parties from ceding any 

part of the Iraqi territory 181 • 

An analysis, therefore, of the effects of Iraq's independence on 

boundary treaties. must begin with the question of where the 

sovereignty of the Arab lands, after their separation from the 

Ottoman Empire, was actually vested. Was it vested in the League of 

Nations, in the principal Allied Powers, in the mandatory power 

acting with the consent of the League Council or in the Arab people 

of the mandated areas? 

As regards the first alternative, many authorities have 

attributed sovereignty over the mandated territory to 'the League of 

Nations' 182 • For example, Lauterpacht 193 concludes that there is 

an increasing tendency to agree with the theory that the League of 

Nations had sovereignty over the mandated areas. It is doubtful, 
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however, whether the League of Nations \'las competent in possessing 

the sovereignty of a territory, although it could be argued that it 

was a temporary trustee. The Treaty of Sevres made it clear that 

although Turkey renounced "all rights and titles" to the territories 

in favour of the principal Allied Powers by Article 132, Articles 94 

and 95 also provided that 

Syria and Mesopotamia shall in accordance with the 
fourth paragraph of Article 22 part I [Covenant of 
the League of Nations] be provisionally recognised 
as independent states, subject to the rendering of 
administrative advice and assistance by a 
mandatory, until such time as they are able to 
stand alone 1 84

• 

The Treaty of S~vres was never ratified, but these clauses were 

affirmed by the Lausanne Treaty <Article 16) 186 • 

With regard to the second alternative <the principal Allied 

Powers>, some authorities have argued in favour of attributing 

sovereignty to a condominium of the principal Allied Powers on the 

strength of the aforementioned clauses 1 t:u:;. This has been refuted by 

most theorists on the grounds that annexation of the mandated 

territories by the principal Allied Powers runs contrary to the basic 

principles of the Peace Conference and the treaties made thereby and 

is also in opposition to Article 22 and the Mandate Agreement 187 • 

As far as the third alternative <mandatory power acting with the 

consent of the League Council) 199 is concerned, a number of English 

writers 189 regarded the mandatory as a trustee and pointed out that 

under the Anglo-American law of trust, the trustee had title to the 

property, though his use of it was limited by the terms of the 

trust 190 • On these grounds, together with the 1922 Treaty of 

Alliance <the contract of agency) 191
, Britain concluded the 1922 
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Treaty with Nadj_d 192
, the Treaty of 1926 with Turkey 193 , a series 

of treaties with France as the mandatory po"1er in Syria 1 94 • and 

Exchanged Notes of 1923 with Kuwait 1 95 defining Iraq's boundaries 

with these states. However, this theory was strongly opposed by the 

Permanent Mandate Commission196 , the League Council 197 and some 

Arabic authorities 198
• and in most cases the mandatories acquiesced 

to their demands 199
• It contradicted the accepted principles of the 

Peace Conference and was not supported by Article 22 <4) of the 

League Covenant or the terms of the 1922 Treaty of Alliance between 

Britain and Iraq200 , 

The only remaining choice as to where the sovereignty of the Arab 

lands rested was within the mandated communities. Even a majority of 

those authorities who advocated the aforementioned alternative 

theories believed that in the case of an A-mandated territory, 

eventual sovereignty, and perhaps a part of or share in the current 

sovereignty • was vested in the mandated communi ty201
• This 

conclusion seems to be based on the doctrine of the right to self

determination as contemplated in para. 4 of Article 22 of the League 

Covenant and has been extended by Western202 and Arabic writers203 • 

Even though the exercise of full sovereign power was in suspense. the 

right to sovereignty was recognised as belonging to the people of the 

mandated territories, and the British government, with the approval 

of the Mandate Commission, asserted this as the basis of its policy 

in Iraq204
• In fact, the King of Iraq did exercise some sovereign 

authority. Just prior to Iraq's independence, he concluded with 

Kuwait in 1932206 and with the Government of Trans-Jordan in July 

1932206 , treaties establishing boundaries with the two states. 
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These are the theories and principles on the location of 

sovereignty of the mandated territories, and it remains· now to 

examine the location of sovereignty of the mandated territories in 

accordance with the Islamic law. In Islamic law, Allah is the real 

sovereign of the whole universe, and man is His vicegerent on 

earth207 • Accordingly, Muslims are ordered by the Islamic supreme 

constitution <Qur'an) 209 and by the S'unna <the tradition of the 

Prophet) 209 always to obey the authorities. In a well quoted 

tradition, the Prophet stated that: 

Every one of you is a shepherd and every one of you 
is responsible for those under his care. So that 
the ruler is a shepherd and responsible for his 
subjects; a man is a shepherd and is responsible 
for his family; a woman is a shepherdess and is 
responsible for her house and family 210 

This territorial authority was defined by Ibn Khaldun: 

Royal authority, in reality, belongs only to those 
who dominate subjects, collect taxes, send out 
<military) expeditions, protect the frontier 
regions, and have no one over them [ of course, 
except God] who is stronger than them21 1

, 

and whether this authority is an Arab or a negro is irrelevant212
• 

Thus if the prevailing view in international law attributed 

sovereignty to the mandated communities then that sovereignty 

according to Islamic law was authority. This may explain why the 

division of the Arab territory among various governments does not 

affect the unity of God's sovereignty as long as the basic principles 

of Islam are respected. The Prophet made it clear that there should 

be: "No obedience of any creature in disobedience of the 

creator" 213 • A question based on these principles arises about the 

extent to which Iraq was bound by boundary treaties concluded by the 
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mandatory power on her behalf prior to her independence and on what 

basis they continued, if at all? 

The specific characteristics of boundary treaties have been 

recognised in international law for a long time. With regard to 

succession to boundaries treaties, two schools of literature in 

international law have developed. The first school of thought is 

advocated by Oppenheim and Lauterpacht who stated that: 

According to the principle res transit cum suo 
onere, treaties of the extinct state concerning 
boundary lines, . remain valid, and all rights 
and duties arising from such treaties of the 
extinct states devolve on the absorbing state214 • 

In principle, succession to boundary treaties is often regarded as an 

exception to the clean slate rule and this is why this school of 

thought described succession to local rights and duties as 'a genuine 

succession' 216 • Hershey21 6 and De Mural t 21 7 share this opinion. 

The Iraqi <H.anafid) School of Jurisprudence recognises succession as 

an acquisitive means of ownership where an heir steps exactly into 

the position of the deceased as far as the property contract is 

concerned219 t but it differs from the aforementioned views within 

international law by not having postulated any rules governing 

succession to boundary treaties other than by analogy or by the fact 

that Islamic law adopts monism. Thus it may be concluded that 

succession to treaties is the same as succession to a private 

contract with the resu 1 t that both this school of thought within 

international law and the Hanafid school adopt the principle of the 

devolution of boundary treaties to a newly independent state at the 

date of independence. At this pointt the Iraqi School makes no 

distinction between succession to contract of private property and 
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succession to rights and obligations arising from the contract itself 

as does this particular school within international law219 regarding 

a boundary treaty. 

A second school of thought in international law is advocated by 

Keith220
, Lester221

, 0'Connell 222 and Okoye223 who base their 

opinion on the concept that once a boundary treaty has been 

implemented, it cannot be subject to succession. The subject of 

succession is the situation that the treaty has created, i.e, a 

territory within defined boundaries or merely a boundary. 

Once boundary provisions are executed they lose their contractual 

character and can be severed from the other treaty provisions224
, so 

what is succeeded to is not the treaty but the territorial extent of 

sovereignty226
• A difficulty which may arise is when the boundary 

of the territorial sovereignty of an area is a river which changes 

its course from time to time such as the Shatt al- 'Arab or the 

Euphrates. By means of using an analogy between international 

boundaries and those of private property, Muslim jurists recognise 

that water will be an appurtenance to adjoining land and not vice 

versa?~26 . If the natural accretion has occurred at the expense of 

another state - as for instance, through a change in a river's course 

- Muslim law says that the accretion must go to the party in whose 

territory it has occurred, who must pay compensation to the losing 

party in proportion to their gain227 
• This is based on the 

principle that: 'gain accompanies sufferance' and 'injury must be 

removed' 229 • Muslim jurists apply the same rule to disputes 

regarding the effects of independence on boundary treaties under the 

principle of al-darura <necessity>. 
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A problem arises, however, when a treaty defines boundaries in 

general terms, leaving their actual delimitation to a boundary 

commission, and this delimitation has not been achieved at the date 

of independence. This was the case with Iraq's treaties defining her 

boundary with Persia229
• Likewise, treaties defining the Iraqi

Syrian boundaries contained provisions for future action230 and 

reciprocal rights231
, 

The question of the devolution of boundary treaties to Iraq 

cannot be resolved on the basis which exists in international law 

since not only does this concept not exist in Islamic law but also no 

succession occurred which legitimised the succession of Iraq to 

treaties establishing her boundaries with another Muslim or Arab 

state. The problem can only be resolved in accordance with those 

principles of Islamic law that prove to be relevant such as 'la 

aarara wa la dir~r' <no harm nor mischief) 232 as long as the 

provisions containing the reciprocal rights and obligations can be 

severed from the dispositive provisions in the treaty and one of the 

parties disputes the existing boundaries. 

As stated above, the division of the Arab territory among various 

Arab states and the development of the independent Islamic identity 

of each of them does not affect the unity of God's sovereignty and 

the unity of the U11111JB as long as they preserve the enforcement of the 

Islamic law. Moreover, since this division did not affect the 

continuity of the legal identity of these states, it must be asserted 

that the independence of Iraq from the British mandate did not 

constitute a case of state succession so far as boundaries and 

boundary treaties were concerned. This opinion is based not only on 
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the official opinion of each Arab state but also on the opinion of 

Arabic jurists and the public. 

According to the viewpoint taken by the newly independent Arab 

states, the mandatory powers had never exercised sovereignty over the 

Arab territory and consequently had no authority to establish 

boundaries in this region233
, and the obligation of the Arab states 

to respect the existing boundaries was imposed by themselves ensuing 

from an act of their own wi 11. It had no connection with the sa-

called colonial Uti possidetis principle234 • 

Any Arab state may invoke the doctrine of revindication to 

reclaim the indi visible terri tarial sovereignty of the Arab land 

which she once possessed as a matter of right235 and which is 

supported by geographical, ethnic, linguistic and religious factors. 

Examples of such claims include Saudi Arabia • s claim to sovereignty 

over a part of the Trucial States territory, Bahrain 1 s claim to 

sovereignty aver a part of Qatari territory and Iraq 1 s claim to 

sovereignty over the whole territory of Kuwait. These claims may or 

may not have some foundation. It is necessary, therefore, to examine 

the issue of succession, not only to boundaries and boundary 

treaties, but also to treaties in general, and mare specifically, the 

effects of the assumption of the governorship by Kuwait on treaties, 

in order to determine the rules ensuing therefram, to ascertain 

whether Kuwait has developed as mature a legal identity as that of 

Iraq and to assess the development of these rules in other instances 

within the framework of Islamic legal theory. 

Before this, from what has already been discussed we will attempt 

to tentatively point out the following rules. Up to the present, two 
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different bodies of rules have emerged from the practice of Iraq in 

treaty succession. The first consists of Islamic rules goveining the 

devolution of treaties from the parent state <the Islamic State> to 

Iraq when the parent state was replaced by the mandatory power in the 

conduct of the international relations of Iraq. The criteria for 

these rules were exclusively derived from Islamic law, its definition 

of the lawful and unlawful contracts and the attachment of all 

treaties of the Islamic State to the identity of the ui!l1D8.. The 

second body of rules comprised those rules of international law 

governing devolution of treaties from the predecessor state to the 

successor state, when an evolving Islamic pal i tical entity assumes 

the conduct of its international relations from a non-Muslim state, 

the criteria of which are exclusively derived from international law, 

its definition of the applicability of treaties to the territory of 

the successor state at the date of succession and its definition of 

the treaty-making competence of that territory before independence 

<which might have participated in the conclusion of the treaties in 

question). However, since Iraq delegated the conduct of her 

international relations to a non-Muslim state by her own consent, the 

devolution of treaties at the date of her independence were not 

absolute but conditioned by certain principles of Islamic law 

relating to legal and illegal contract. Thus as a general rule the 

practice of Iraq in succession to treaties extended by or concluded 

on her behalf by the mandatory power was governed by the principle of 

contracting out, but in compliance with the limitation imposed by 

Islamic law on devolution, Iraq effectively employed the principle 

of pick and choose in conformity with the principle of sovereign 
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equality between states, except in those treaties she had concluded 

with Muslim states. 

If this is the case then the continuous application of Islamic 

law to the Iraqi territory implies the continuity of the Islamic 

identity of that territory and thus the effect of Iraq's independence 

on treaties with Muslim states is not governed by rules of treaty 

succession but by the rules of Islamic law governing treaty relations 

between Muslim states. 

At the date of independence of Iraq the rules governing the 

establishment of political boundaries and the devolution of treaties 

establishing them in international and Islamic law were in their 

formative stage at this time and their crystallisation into 

international or regional rules would evolve through the subsequent 

practice of the Arab states practice and the emerging principles of 

Arabic public law. 
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CHAPTER V 

THE PRACTICE OF KUWAIT I:i TREATY SUCCESSIOJl 

SECT IOH 1: TREATIES CONCLUDED BY THE PROTECTI:iG STATE Oil BEHALF OF 

KUVAIT: 

1. Multilateral Treaties Concluded with Kember States of the 

Covenant Territory: 

A. Multilateral Treaties of a Jlon-Constituent Character: 

(i) Non-Dispositive Multilateral Treaties: 

It has been claimed that the application of the mandatory or 

protecting state's treaties to the ex-mandated territories and ex

protected states under international law comprises a major criterion 

justifying the automatic or mandatory subrogation to such treaties by 

these entities upon their becoming independent states. The validity 

of this criterion can be examined in the light of Kuwait's practice 

towards succession to different types of treaties which were claimed 

to have been applied to her territory during the British protection 

by various means. 

Firstly, there are those treaties which were regarded as 

automatically applicable to the dependent territories by virtue of 

the signature of Great Britain, such as treaties of peace, 

extradition and alliance 1 • However, it should be borne in mind that 

in such cases, according to British practice, protected states 

<protectorates) such as Kuwait are only affected by express 

provision2 • Secondly, there are those treaties of Great Britain 

which are regarded as applicable to dependent territories by virtue 

of special provisions commonly known as 'territorial application 

clauses' or 'colonial clauses' 3 • The aim of the insertion of a 
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'territorial application clause' in a treaty is either to extend the 

application of the treaty to the dependent territories of the 

contracting parties or to exclude such territories from the 

territorial application of the treaty. This device was used 

throughout British practice, especially during the twentieth century, 

in order to deal with the application of British treaties to her 

growing number of dependent terri tories 4
• In order to implement 

these treaties in the local sphere, it was necessary to obtain 

legislation by acts of Parliament since they were not locally self-

executing6
• The freedom to make a decision is granted to Great 

Britain <the contracting party) through the 'territorial application 

clause' in such a way as to make it possible for her either to extend 

or exclude the application of her treaties to her dependent 

territories. 

Unlike Iraq6 upon independence, Kuwait did not enter into a 

devolution agreement with Great Britain nor did she make any express 

unilateral declaration regarding succession to treaties concluded on 

her behalf or extended to her by Great Britain during the protection 

period. This should not, however, be taken to imply that the number 

of such treaties was not substantial nor that Kuwait failed to base 

her practice towards treaty succession on a particular theory. The 

attitude of Kuwait, upon her independence, towards British treaties 

embodying sush clauses will now be examined. 

An example of the first type of territorial application clause 

was the United Kingdom's Ratification of the International Convention 

for the Suppression of Counterfeiting Currency' on 28 July 19598
, 

which she declared to be applicable to the United Kingdom dependent 
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territories. This declaration gave Kuwait the choice upon 

independence either to notify the Secretary-General of the United 

Nations about her succession to the United Kingdom's ratification of 

the convention or to establish herself as a new party by simple 

accession to the convention in her own name. Because Kuwait did not 

enter into a devolution agreement with Great Britain upon 

independence, she adopted the second alternative, acceding to the 

convention on 9 December 19689
• It was implemented in accordance 

with Articles 65 and 70 of the Kuwaiti Constitution by law No. 34 for 

the year 1968 10
• The United Kingdom applied the Geneva Humanitarian 

Conventions of 1949 to Kuwait in 1957 11
• Kuwait became a party to 

these conventions by her own accession 12 and a consistent practice 

in treaty succession became established in respect of such treaties 

embodying this type of territorial application clause. 

The second type of territorial application clause was where Great 

Britain excluded Kuwait simply by failing to make a declaration of 

the application of British treaties to Kuwait despite the fact that 

they embodied territorial application clauses as exemplified by the 

1930 International Load Line Convention 13
, and the 1948 

International Convention for the Safety of Life at Sea 14
• 

Since the territory of Kuwait was neither an integral part of the 

British Empire nor a contracting party to the above-mentioned 

treaties, the practical significance of the so-called 'territorial 

application clause' to Kuwait is that the provisions of British 

treaties were either applicable or not applicable to Kuwait while she 

was under British protection and upon her independence she certainly 

became a de facto 'beneficiary' only to those treaties which were 
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applicable at that date. However, the rule that emerged from Iraq's 

practice \-tas that the succession or accession to these treaties was 

regarded as a voluntary act exercised as a matter of right and not an 

obligation, as was further recognised by non-Kuslim courts. In the 

case of Czechoslovak Co-operative Society v. otten of 1924 15
, the 

District Court of Rotterdam held that the Austro-Hungarian Empire's 

signature attached to the 1905 Convention on Civil Procedure did not 

bind the newly independent state of Czechoslovakia. Thus, as an 

exercise of her right, Kuwait preferred to follow the procedure of 

accession to that of succession in the 1930 International Load Line 

Convention in accordance with Article 23 on 12 April 1959 pursuant to 

a certified statement registered at the request of the United Kingdom 

on 23 March 1959 16
• 

The exercise of this right by Kuwait signified her evolving legal 

personality and treaty-making competence, which was further 

demonstrated in the conclusion of the International Convention for 

the Safety of Life at Sea where she was an original party alongside 

the United Kingdom on 17 June 1960 1 7
• This replaced the 

International Convention for the Safety of Life at Sea of 1948 19
• 

After the independence of Kuwait, the continuity of this convention 

was achieved by the application of law number 17 for the year 1965 

which took effect from 31 March 1965 19
• 

In exercising her right upon independence, Kuwait did not wish to 

succeed to the United Kingdoms's Ratification of the 1954 

International Convention for the Prevention of Pollution of the Sea 

by Oil and of the 1959 Customs Convention on the International 

Transport of Goods under Cover of TIR Carnets <TIR Convention). If 
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the United Kingdom's Ratification was a substitute in itself for an 

express declaration and constituted a legal nexus between the 

conventions and the territory of Kuwait prior to her complete 

independence, it was insufficient to satisfy the Government of Kuwait 

to continue the convention. This attitude was based on a widely 

recognised principle that was also espoused by non-Islamic law, 

emphasised in the Case of Feldman & Feldman v. Polish State Treasury 

of 192120
• The Supreme Court of Poland held that although the 

Austrian monarchy had been a party to the Berne Convention relating 

to the 1890 International Transport of Goods, the convention did not 

continue in force with regard to territories which were formerly 

Austrian but at that time <1921) under the sovereignty of a state not 

a party to that convention. Therefore, Kuwait found it necessary 

upon independence to establish herself as a new party to the 1954 

Convention by acceptance in accordance with Article XIV21 on 27 

February 196222 and to the 1959 Convention by accession on 26 May 

By law number 71 for the year 1977, the accession was 

implemented and the convention became a part of Kuwaiti municipal 

law24 • 

Those British treaties which originally did not contain a 

territorial application clause later on were made applicable to 

Kuwait by virtue of additional agreements, normally in the form of an 

'Exchange of Notes' 25 between the interested states or a 'proces

verbal' 26 as in the 1956 Supplementary Convention on the Abolition 

of Slavery, the Slave Trade, and Institutions and Practices Similar 

to Slavery27 , and the 1949 Geneva Humanitarian Conventions29 • After 

her independence, the Secretary-General of the United Nations invited 
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Kuwait on 21 December 1962 to sign or accede to the Convention for 

the Suppression of the Traffic in Persons and of the Exploitation of 

the Prostitution of Others which was opened for signature at Lake 

Success, New York on 21 March 195029 and contained and replaced the 

previous conventions on this subject. 

Observing the Qur I an, which has established since its 

promulgation 14 centuries ago a systematic means for abolishing all 

types of slavery30
, and having regard to Article 2931 and Article 

3032 of the Kuwaiti Constitution of 196233
, Kuwait seems to have 

preferred to become a party to pre-independence slavery conventions 

not by 'succession 1 but by 1 accession' 34
, which was implemented by 

law number 36 for the year 196836
• This was because succession to 

the predecessor's treaties dealing with this subject may not have 

included the suppression of all types of such inhuman practices, 

practices which contradict the basic principles of Islam. 

Similarly, since the rules governing the conduct of war in 

Islamic law evolved not only through conventional la~6 but also 

through customary law ensuing from the practice of the Islamic 

state37 , and since before and after her independence Kuwait has 

adhered to such law in practice and by promulgation as stated in 

Article 5739 of the 1962 Constitution, she has practised her 'right 

of participation' in the predecessor's general multilateral treaties, 

as established under international law, in order to enhance certain 

humanitarian principles in the international community. ' Accession' 

not 'succession' to the 1949 Geneva Humanitarian Conventions39 

enables Kuwait to freely practise these principles because succession 

to Great Britain's treaties or ratifications on these subjects could 
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have imposed certain restrictions in the form of reservations or 

other mechanisms, such as certain interpretations of the terms sick, 

wounded, shipwreck, prisoners of war, civilians etc, which would have 

limited the full application of these conventions .. 

Another type of case whereby Great Britain could claim that 

certain of her treaties were applicable to the territory of Kuwait 

prior to the latter's independence is where they were concluded by 

Great Britain exclusively for the Gulf area40 or the treaties were 

of a dispositive or law-making nature. 

(ii) Dispositive Multilateral Treaties: 

The issue here is related to the previous one, i.e, the effects 

of the existence of a legal nexus between British treaties and the 

territory of Kuwait, in which the focus is on an examination of the 

assumption that there are certain categories of British treaties 

which are regarded as exceptions41 to the Kuwaiti practice of the 

non-devolution of British treaties. 

This examination reveals that Muslim42 and non-Muslim jurists43 

have concurred in the opinion that treaties may be divided into 

'personal or political' and 'non-personal or non-political' treaties 

and although they agree that the former do not devolve upon state 

succession they differ with regard to the latter. Non-political 

treaties are divided in Arabic terminology into mu ·~·had~·t 

irtif~.'~iyya44 <treaties containing usufructory rights> or in the 

modern Arabic sense into 1IlU • §had§t · ayniyya45 (dispositive 

treaties) and al-111U '§hadb.'t al-s..ll§ri · .a4 6 <law-making treaties). 

As regards dispositive multi lateral treaties, in recent times 

British authorities such as Kei th47 and Mc:tiair49 have maintained 
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that since dispositive treaties are less contractual in nature and 

are attached to the soil they devolve to the successor state. This 

is also the view of Muslim jurists49 provided such devolution is not 

detrimental 50 to the successor state, and this was further 

emphasised by the I. C. J. in the case concerning Rights of Passage 

over Indian Territory of 1960 between Portugal and India51 • 

Treaties of cession and peace such as the 1916 Sykes-Picot Agreement 

between Britain, France and Russia for the partition of the Ottoman 

Empire52
, the 1920 Sevres Agreement between Britain, France and 

Italy63 and the 1923 Lausanne Treaty of Peace between the British 

Empire, France, Japan, Greece, Bulgaria, Romania and Turkey64 are 

given as examples of the so-called 1 dispositive 1 treaties and thus 

claimed to devolve automatically to Kuwait. 

Another group of European jurists including Jenks65
, McNair56 , 

Keith and 0 1 Connell67 maintain that there are certain multilateral 

treaties which are of a legislative character <or non-contractual 

character) and should be regarded as sources of customary 

international law. These treaties are valid erga omnes and thus 

devolve to the successor state at the date of succession. Similarly, 

Muslim jurists69 have defined certain categories of Islamic treaties 

as mu' ghad/1t s.b.ari 'a <legislative or law-making) treaties which are 

binding on all Muslims and thus devolve automatically to any 

government assuming governorship by force69 • Such treaties, 

however, are only those treaties defined by al-Qur'~n, the Sunna, the 

<consensus) or by al-Jiiyas <analogical deduction) 60 • 

Analogous treaties concluded by Islamic authorities other than the 
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Prophet are not legislative or law-making but constitute sources that 

interpret the former 61
• 

Under international law, treaties concerning slavery62 , the 

protection in time of war of the 

persons and of civilians63 , the 

wounded, sick, and shipwrecked 

suppression of counterfeiting 

currency64 and others are given as examples65 of the so-called 'law

making' treaties, which devolve automatically to any new member of 

the international community, such as Kuwait. Thus the principle of 

the non-devolution of treaties66 has no application to the 'law

making' treaties. 

Therefore, the issues of the devolution of 'dispositive' and 

'law-making' 

interrelated 

investigated. 

treaties to Kuwait 

legal assumptions 

upon 

whose 

her independence 

legitimacy should 

are 

be 

Examination is required to discover whether 

international or Islamic law provide valid criteria by which a 

predecessor's treaties can be categorised into 'political or 

personal' and 'non-pal i tical or non-personal' treaties, 'non-

localised' and 'localised' treaties or 'dispositive' and 'law-making' 

treaties. 

International law does not provide valid, generally accepted 

criteria for the categorisation of a predecessor's treaties or those 

treaties which do and do not devolve upon the occurrence of state 

succession. Islamic law67 , however, distinguishes between treaties 

said to embody Hulru.t Allah <Rights of God), which devolve to the 

successor state upon the occurrence of succession, and those 

constituting llul!uk al-'ib§.d <rights of individuals) which may not 

devolve. According to this criterion, Muslim jurists69 divided the 
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predecessor's treaties embodying hu.kuk al-irtif§k. (usufructory 

rights) into these two categories, whereas non-Muslim ,jurists69 , 

despite admitting the existence of the category of the so-called 

'dispositive' treaties, have not admitted that any valid and 

generally accepted criteria for such a category exists. The reason 

behind the non-existence of generally accepted legal criteria for 

such distinctions is the overlapping nature of treaties70 • In the 

absence of generally accepted legal criteria71 it could be contended 

that such categorisation is unsound and unsupported in practice72 • 

Non-Muslim jurists have based their assumption that the so-called 

dispositive treaties devolve to the successor state on the contention 

that the rights and obligations embodied in such treaties are in rem, 

an expression borrowed from Roman law73
, but other non-Muslim 

jurists, such as Brierly'""" and Kei th76 have disputed this, 

maintaining that the rights and obligations of a state arising from a 

treaty are attached not to the territory of the state but to its 

personality, and thus the expression 'in rem should be dismissed as 

being of no valid legal significance in determining the devolution or 

non-devolution of the predecessor's treaties. 

Closely associated with the so-called 'dispositive' treaties are 

those treaties creating the so-called 'servitude' or in Arabic 

terminology '.b.ukulr al-irtifa'J( <usufructory rights) 76
• Upon the 

occurrence of state succession the question of the devolution of such 

treaties to the successor state has been claimed to be an obligation 

under contemporary international law. This deserves examination. In 

international law, servitudes are either domestic77 or 

international 79 while in Islamic law such a distinction does not 
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exist-79 • Thus this distinction or non-distinction determines the 

rules governing the devolution of tbe predecessor's treaties 

embodying 'servitudes' or 'hul!uk. al-irtifak', since unlike Islamic 

law, in international law domestic servi tudes cannot be subject to 

state succession80 , However, both international lawEn and Islamic 

lawB2 define servitudes according to their nature either as 

multilateral or bilateral or as positive or negative83 • Again, in 

international law the term 'servitude' is borrowed from Roman laWS4 

while in Islamic law, since no distinction exists between municipal 

and international rules, the term 'irtifak' is used in both cases86 • 

Furthermore, in international lawE-6 and in Islamic lavf3 7 servi tudes 

and hu.kulr. al-irtiftik. may be created by treaties or by unilateral 

acts88
• This study is concerned with servi tudes established by 

treaties and it must be determined whether the servi tudes or the 

treaties establishing them devolved to Kuwait at the date of 

independence, if at all. 

It may be recalled that in international law a predecessor's 

multilateral treaties do not devolve automatically to the successor 

state without its consent99 while in Islamic law such treaties 

devolve automatically only if they are established by the Qur'an or 

the Sunna90 or embody Hu.kuk Allah <Rights of God) 91
• Thus in order 

for a servitude to be subject to state succession in respect of 

treaties, uncontested proof must be presented by the claimant that 

the servitude was established by one of the predecessor's treaties. 

Also, proof is needed that there exist universally accepted rules of 

international law that oblige a state who, by its own consent, has 

given certain international grants to another state or states to 
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respect such rights permanently, or that such rights are regarded in 

Islamic constitutional law as constituting Hukuk. Allah <Rights of 

God). 

Turning to the issue of the automatic devolution of 'law-making' 

treaties to the successor state, as in the so-called 'dispositive' 

treaties, no generally accepted legal criteria or basis can be found 

in international law to support this categorisation, while in Islamic 

law the only criteria by which this category can be defined is that 

of sources, that is to say the establishment of uncontested proof 

that such treaties are defined directly by the Qur'An or constitute 

Sunna <tradition) 92 • This, however, does not cover the so-called 

multilateral treaties of a constituent character which demand further 

investigation. 

B. Xultilateral Treaties of a Constituent Character: 

(i) Treaties Establishing International Organisations: 

As in the case of British dispositive multilateral treaties, the 

focus of investigation here is directed to the devolution or non

devolution of British treaties that established Kuwait's membership 

of international organisations at the date of her independence. 

It may be recalled that within international organisations, the 

question of succession to membership was raised during the League of 

Nations era by Muslim states such as Iraq93 and non-Muslim states 

such as the Irish Free State94 and during the United Nations era by 

Muslim states like Pakistan in 194796 , and non-Muslim states such as 

the Federation of Mali96 . However, all were denied any right of 

succession to the predecessor's membership and had to be admitted as 

new members of these organisations. Great Britain as the predecessor 
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not only of Iraq but also of Kuwait, is a member of such major 

international organisations as the International Civil Aviation 

Organisation <ICAO>, the International Monetary Fund CIMF>, the 

International Bank of Reconstruction and Development <IBRD>, the 

International Labour Organisation <ILO), the General Agreement on 

Tariffs and Trade <GATT) and the United Nations <U.N. ). Thus the 

issue to be examined is whether Kuwait in her treaty succession 

practice followed the rules that had ensued from Iraq's practice and 

to what extent. 

Since Great Britain was a party to the Chicago Convention97 

while Kuwait was under her protection, it might be contended that 

upon the independence of Kuwait, British rights and obligations 

established under such conventions in respect of the territory of 

Kuwait should devolve to the latter at the date of independence 

because they were locally connected99 with her territory. The 

rights and obligations arising from the Chicago Convention on 

International Civil Aviation contain the constitution of the I.C.A.O. 

which does not provide for succession upon independence <Articles 91, 

92) 99 
I 

The non-devolutionary nature of the convention was demonstrated 

by the legal advisor of the I.C.A.O. according to whom the 

restrictions on the rights of a sovereign state as established by the 

International Aviation Code contained in the Chicago Convention and 

the obligations attached to the membership of the organisation are of 

such a nature that they cannot bind a new state without her express 

consent 1 00
• Furthermore, the opposite view, namely the automatic 

devolution of the British obligations arising from the convention, 
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runs contrary to the meaning attributed to the term 

'independence' 101 in Islamic and international law according to 

which a state dominates its internal and external affairs. 

Therefore, this independence would be infringed by the automatic 

subrogation of the new state to the obligations arising from these 

treaties without her consent. Hence, the rule of non-devolution as 

adopted by the convention was strictly adhered to by Kuwait upon her 

independence and Great Britain's obligations and rights as stated in 

Article 5 of the Chicago Convention ceased to have effect in the 

territory of Kuwait pending her adherence to the convention, which 

was formally declared by the competent authority on 18 May 1960 102 • 

As far as the International Monetary Fund <I. M. F.) and the 

International Bank for Reconstruction and Development <I.B.R.D.) are 

concerned, according to Article XX (2) <g> of the I.M.F. and Article 

XI <2> <g> of the I.B.R.D. 103
, upon the signature and acceptance of 

the United Kingdom to these agreements, the United Kingdom accepted 

them 
both on . . . [her]. . . own behalf and in respect of 
... [her] ... colonies, overseas territories, all 
territories under .[her]. protection, 
suzerainty or authority . 

Thus upon the United Kingdom's acceptance of the agreements, they 

extended automatically to Kuwait as a state under the former's 

protection. Accordingly, Kuwait was until 1961 regarded by the Fund 

as a territory "under the authority" of Great Britain. Upon her 

independence, Kuwait ceased to be a territory "under the authority" 

of Great Britain in the sense of Article XX, 2 <g> of the Fund 

Agreement. This event, however, did not affect Great Britain's 

membership of the I. M. F. although it affected the question of her 
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quota and borrowing rights and number of votes alloted to her. The 

article refers to the obligations of members with respect to 

territories "under their authority" and the I.M.F. is called upon to 

notice that upon independence Kuwait ceases to come under the 

authority of Great Britain. 

Kuwait followed the same practice with regard to the I. B. R. D., 

which works in close collaboration with the I. M. F. Under Article I I 

< 1) (b) of the I. B. R. D. Agreement, membership of the I. B. R. D. is 

limited to the members of the I.M.F. and thus the membership 

resolution taken by the Board of Governors of the I.M.F. decides the 

question of the obligations of the loan agreements upon state 

succession. Thus, by law No. 22 for the year 1962 104 , on 13 

September 1962 Kuwait formally accepted the articles of the two 

agreements in her own right 105 • 

Unlike the organisations discussed above, the attitude of Kuwait 

towards G.A.T.T. was substantially different. Under Article XXVI, 5, 

(a), the United Kingdom applied the General Agreement to Kuwait 106 • 

Article XXVI (5) and Article XXXI I I provide alternative formulae for 

any successor state such as Kuwait to participate in G.A.T.T. 

Article XXVI, 5 (c) of the General Agreement 107 states that: 

If any of the customs territories, in respect of 
which a contracting party has accepted this 
agreement, possesses or acquires full autonomy in 
the conduct of its external commercial relations 
and of the other matters provided for in this 
agreement, such territory shall, upon sponsorship 
through a declaration by the responsible 
Contracting Party establishing the above-mentioned 
fact, be deemed to be a contracting party. 

Since the date of the acquisition of full autonomy in external 

commercial relations almost coincided with the date of acquiring full 
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independence, this article provided a convenient formula, a flexible 

application that facilitated the voluntary (not the mandatory) 

devolution of Great Britain's membership in G.A.T.T. to Kuwait. 

Alternatively, Kuwait upon independence could become a member of 

G. A. T. T. through the accession procedure provided by Article XXXI I I 

of the General Agreement 1 oa. Since she was a developing state, 

Kuwait may have needed to take some time to review her commercial 

policy before choosing between the two alternatives. For this 

reason, in 1957 the contracting parties 1 09 employed a procedure of 

de facto application to G.A.T.T. 110 according to which the 

contracting parties, after consulting with the United Kingdom and 

Kuwait, established a reasonable period of time during which Kuwait 

or any other newly independent state should continue to apply de 

facto the agreement in her relations with the contracting parties 

provided that they reciprocated. 

In November 1961, a few months after Kuwait attained full 

independence and became responsible for her external commercial 

relations, the United Kingdom, in accordance with the 1957 Procedure 

of de facto Application, informed the Executive Secretary of G.A.T.T. 

that Kuwait had acquired full autonomy in her external commercial 

relations, and that it was for her to decide her future position vis

a-vis the agreement 1 1 1 
• 

As Kuwait wished to become a contracting party to G.A.T.T. in her 

own name, she had the choice of following either the succession or 

accession procedure. As regards the succession procedure as 

illustrated in Article XXVI, 5 (c), Kuwait could become a contracting 

party "immediately and automatically" by virtue of the sponsorship of 
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the United Kingdom which had been responsible for the international 

relations of Kuwait. Kuwait, however, could instead request that the 

contracting parties should, for a period of two years, apply G.A.T.T. 

to Kuwait on a de facto basis provided she continued to apply the 

same agreement de facto to them. As regards the accession procedure, 

Kuwait could apply for accession in her own name as a new member 

after or without de facto application, under Article XXXIII, and 

negotiate the agreement with the contracting parties, "with a view to 

exchanging tariff concessions on a reciprocal and mutually 

advantageous basis" 1 12
• After consideration, Kuwait decided to gain 

as much benefit as possible from the two alternatives and in November 

1962, she applied the agreement on a de facto basis for a period of 

two years, from 19 June 1961 <the date of independence), to 3 May 

1963 1 1 3
• 

After the expiry of this period, Kuwait opted to join G.A.T.T. in 

accordance with Article XXVI, 5 (c), and became a contracting party 

through the sponsorship of the United Kingdom. Accordingly, she 

acquired the rights and obligations which had been undertaken on her 

behalf by the United Kingdom under the relative G.A.T.T. instruments 

as from 19 June 1961 <the date of independence) 1 14
• 

Kuwait, however, followed the accession procedure of Article 

XXVI, 5 <c) not that of Article XXXI I I, with regard to the other 

subsidiary agreement 115 to G.A.T.T. by which the United Kingdom had 

been a contracting party. For this reason, the accession of 

Kuwait 1 1 6 to the 1955 Protocol 1 1 7 and to the 5th 1 1 a, 6th 1 19
, 

7th 120 , 8th 121 
, and 9th 122 Protocols on the rectifications and 

modifications to the text of the schedules to G.A.T.T., after 
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approximately two years of de facto application of these subsidiary 

agreements, became retroactive as from 19 June 1961 <the date of 

independence> not from the date of notification of succession. 

Accession through Article XXXIII does not have such retroactive 

effects. 

The I. L. 0. 1 23 and U. H. 1 24 do not provide special procedures 

comparable to those of G. A. T. T. through which Kuwait or any newly 

independent state could express its consent to become members. This 

is because the identity and personality of the contracting parties is 

of paramount importance since the constitution of each organiso.tion 

regulates the action of the member states, the budgetary shares of 

its members, anJ the procedures by which a new member state should be 

admitted to the membership. These regulations do not, however, 

prejudge the rules governing the effects of the independence of 

Kuwait on treaties adopted within these organisations and made 

applicable to Kuwait by Great Britain in the pre-independence era. 

<ii) Treaties Adopted within International Organisations: 

An unrestricted application of the rules evolving from the non

devolution treaty practice of Kuwait, more specifically the non

devolution of Great Britain's membership of international 

organisations, could lead to the collapse of the legal regime adopted 

within these organisations in respect of the territory of Kuwait, and 

the occurrence of ruptures in all similar cases could give rise to a 

fear for the collapse of human relationships. Thus this issue can be 

examined in the light of the practice of succession of Kuwait in 

respect of treaties adopted within certain international 

organisations, namely the I.C.A.O, the I.L.O. and the U.N. 
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Great Britain was a member of the I.C.A.O. 125 which embodied the 

1929 Warsaw Convention for the unification of certain rules relating 

to International Carriage by Air, to which Great Britain was a 

contracting party 126
• According to Article 40 127 , any contracting 

party can extend or exclude the application of the convention to all 

or any of its dependent territories by means of a declaration at the 

time of signature, ratification or accession to the convention. 

Great Britain, however, neither extended the application of the 

convention to Kuwait nor excluded her from it by express declaration. 

Thus the convention remained inapplicable to the territory of Kuwait 

while under British protection until it was amended by Article XXV of 

the 1955 Amending Protocol to the Warsaw Convention 128
• According 

to the new amendment the Warsaw Convention and its subsidiary 

agreements applied not only to Great Britain but also to her 

dependent territories, including Kuwait. Subsequently the substantive 

rules of the convention were incorporated into British municipal law 

by enacting the additional legislation required by British 

constitutional law129 or by the convention itself 130
• Upon meeting 

this constitutional requirement, the convention became not only a 

part of British municipal law but also part of the municipal law of 

Kuwait. 

Upon her independence, Kuwait continued the application of the 

Warsaw Convention to her territory until the promulgation of the 1962 

Kuwaiti Constitution, when a conflict arose between constitutional 

provision and the continuous application of the convention since 

Article 70 of the Constitution states that: 

A treaty shall have the force of law after it is 
signed, ratified and published in the official 
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Gazette. However, treaties of commerce, 
navigation . shall come into force only when 
made by a law. 

Accordingly, only a treaty ratified in accordance with the Kuwaiti 

constitutional law has the force of law. Thus Kuwait denounced the 

convention in accordance with Article XXIV of the 1955 Amending 

Protocol 131 and Article 39 of the 1929 Warsaw Convention 132 and 

acceded to the Warsaw Convention after enacting law number 20 of 

1975 133
• 

As was the case with Iraq, despite the fact that Great Britain 

was an original member of the I. L. 0. 134 she did not extend any of 

the conventions adopted within that organisation136 to the territory 

of Kuwait. 

Great Britain was also a contracting party of the U.N. Charter as 

well as to many international conventions that had been adopted 

within the U.N. such as the Convention on the Privileges and 

Immuni ties of the United Nations 1 3~ and the Convention on the 

Privileges and Immunities of the Specialised Agencies 137
• Although 

the conventions do not contain territorial application clauses, the 

Secretary-General of the United Nations regarded them as 

internationally applicable to all the dependent territories of the 

contracting parties 138
, including Kuwait prior to her independence. 

The criteria of the devolution of such conventions as formulated by 

the Secretary-General is the existence of a 'legal nexus' between the 

conventions and the territory of Kuwait as created by Great Britain's 

accession or ratification 139 • 

In contradiction, Kuwait did not recognise the conventions as 

being applicable to her territory unless they provided this expressly 
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or they had been incorporated into Kuv1ai ti municipal law. Thus 

Kuwait established herself as a new party to the Convention on 

Privileges and Immunities of the Specialised Agencies of 1947, first 

by limited accession in respect of the I.T.U. on 13 November 1961 140 

and then by another accession to the Convention on Privileges and 

Immuni ties of the United Nations on 13 December 1963 141 which was 

implemented by La\'1 Number 25 for the year 1963 by which the 

convention became a part of the municipal law142 • Subsequently, 

Kuwait fully accepted the Convention on Privileges and Immunities of 

the Specialised Agencies and its amendments 143 on 29 August 

1966 144
• This practice may be justified simply by the fact that 

rules or conventions adopted within an international organisation 

bind no one except the members of that organisation. 

It is important to distinguish between multilateral treaties of 

non-constituent and constituent character in order to identify the 

rules governing their devolution upon independence. Moreover, such a 

distinction may be valid between multilateral and bilateral treaties. 

2. Bilateral Treaties: 

In examining the practice of Kuwait in succession to British 

treaties, it is convenient and also necessary to make a distinction 

between multilateral and bilateral treaties since a special legal 

status associated with each category emerged from the practice of 

Iraq. Great Britain concluded bilateral treaties on behalf of Kuwait 

not only with member states of an international organisation but 

sometimes with the organisation itself in the case of multilateral 

treaties. It is important to show whether Kuwait 

independence embarked upon the rules of non-devolution, 

upon her 

mandatory 
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devolution or optional devolution of the predecessor's bilateral 

treaties. 

A. Treaties Concluded with Jlember States of the Covenant 

Territory: 

Unlike her practice towards her other dependent territories 1 46 , 

Great Britain applied more multilateral treaties than bilateral 

treaties to Iraq 1 46 and Kuwait. She extended the application of 

various consular conventions 147 and concluded a series of bilateral 

treaties with various specialised agencies of the United Nations on 

behalf of Kuwait 1 48
• The legal status of these treaties must be 

determined at the date of the independence of Kuwait, but it is 

necessary to examine which criteria and in accordance with which law 

(international or Islamic) such legal status was determined. 

It will be recalled that the legal status of the 1899 Exclusive 

Agreement under Islamic law was no more than a contract of agency 

through which Kuwait delegated the conduct of her international 

relations including the conclusion of treaties to Great Britain. 

Treaties concluded by the agent on behalf of the principle were not 

governed by British law because they were concluded between 

independent states. Similarly, they were not governed by Islamic 

law, because upon the delegation of the conduct of the international 

relations of Kuwait to Great Britain by the 1899 Exclusive Agreement 

Islamic law was replaced by international law in governing these 

relations including the conclusion of treaties. Unlike Iraq 149
, 

Kuwait did not enter into a devolution agreement with Britain and 

neither did she make any express unilateral declaration before her 

independence as other newly independent states had done 160 • At the 
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date of independence, Islamic law regained its pre-eminence in 

governing the external relations of Kuwait and accordingly it was for 

Kuwait, not Great Britain, and for Islamic law, not international 

law, to determine the legal status of these treaties. A viewpoint 

opposing this practice would contend that the general rule of 

international law is that a predecessor's bilateral treaties do not 

devolve to the successor state at the date of independence 161 

whether or not they entered into a devolution agreement or made a 

unilateral declaration. Since bilateral treaties are connected with 

the identity of the contracting parties and personal to them. 

However, since Kuwait based her treaty succession practice on Islamic 

legal theory, the mandatory devolution or non-devolution of the 

predecessor's treaties was predetermined by certain criteria 162 

derived from Islamic constitutional law. 

The application of these criteria to bilateral treaties concluded 

by Great Britain on behalf of Kuwait with member states of the 

covenant territory was justified by the argument that the treaties 

were concluded by an agent <Great Britain) on behalf of a principal 

<Kuwait) 153 and therefore they devolve to Kuwait upon her 

independence, not by succession, but as her own treaties in fact and 

in law as exemplified by the 1952 Consular Convention concluded 

between U.K. and U.S.A., which was extended to Kuwait, and devolved 

upon her at the date of independence 164
• However, treaties 

concluded by Great Britain on behalf of Kuwait with a member state of 

the Islamic territory may devolve to the latter in accordance with 

different legal rules. 
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B. Treaties Concluded with Member States of the Islamic Territory: 

Unlike British treaties with member states of the covenant 

territory, those with member states of the Islamic territory are of a 

multilateral nature 166 despite being bilateral in form in that they 

were concluded by two contracting parties on behalf of others. They 

may be divided into dispositive and non-dispositive treaties. 

The 1913 unratified Anglo-Ottoman Draft Convention 166 defining 

the legal status of Kuwait <Part I, Articles 1-2, 5), recognises the 

validity of all previous treaties which the ~ay!b of Kuwait 

concluded with Great Britain <Part I, Article 3), and defines the 

boundaries of Kuwait with the neighbouring Arab territories <Part I, 

Articles 5-7). The convention, however, was not ratified and it 

might be contended that it thereby lost its binding force, although 

this may not hold if it can be concluded from the convention itself 

that the contracting parties intended to make it binding upon 

signature 167 • Such a conclusion may be derived from the attitude of 

one of the contracting parties, namely Great Britain, which 

reaffirmed in 1923 the binding force of the convention upon the 

receipt of a letter from the SJJaylrll of Kuwait in which he claimed 

certain frontiers as defined by the convention 169
• This may be 

taken as evidence that the convention was signed by an agent on 

behalf of Kuwait and despite the successive changes in her legal 

status, the situation created by the convention continued unaffected. 

The continuation, however, of the positive effects of the 

convention is not by virtue of the rules governing succession to 

'dispositive' treaties as established in international law but in the 

rules governing the transfer of rights and obligations from the agent 
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to the principal in Islamic law159 , Some of these treaties are 

regarded in International la\'1 as 'political' treaties such as the 

1915 treaty 1 60 between Great Britain and Saudi Arabia and the 1927 

Jidda Treaty 161 on Friendship and Good Neighbourly Relationship, yet 

upon the independence of Kuwait, these treaties continued without 

modification of their terms or even the requirement of a notification 

between Kuwait and Saudi Arabia, exactly as if they had been 

concluded by Kuwait herself. 

It is useful to distinguish between those treaties extended by 

Britain as protecting state and those treaties concluded by Britain 

as an agent of Kuwait in identifying the rules governing the 

devolution of treaties to Kuwait at the date of independence. 

Moreover, the investigation will entail a further distinction between 

the above-mentioned treaties and those concluded by Kuwait herself. 
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SECTION 2: TREATIES COICLUDED BY KUWAIT: 

1. Treaties Concluded with Iember states of the Covenant Territory: 

A. Xultilateral Treaties162 : 

(i) Treaties Establishing International Organisations: 

The practice of Kuwait towards succession in respect of 

multilateral treaties which are constituent instruments of 

international organisations is closely connected with the question of 

admittance into the organisations themselves. As a multi lateral 

treaty, the constitution of each international organisation defines 

the procedures by which new member states are admitted. In most 

organisations, their constitutional provisions exclude succession to 

membership although in a few international organisations such 

succession may occur as a result of the interpretation of the 

relevant constitutional provisions. Consequently, for the purpose of 

our investigation it is necessary to examine the succession practice 

of Kuwait in respect of certain international organisations, namely 

the Universal Postal Union <U.P.U.); the World Health Organisation 

<W.H.O.); the United Nations Educational Scientific and Cultural 

Organisation <U.N.E.S.C.O. ); the International Labour Organisation 

<I.L.O.); and the United Nations <U.N. ). 

Articles 3 and 4 of the U.P.U. Constitution163 lay down in clear 

terms the only procedures through which a new member should be 

admitted, excluding any possibility of succession to membership as a 

result of the independence of one of the dependent territories of a 

member state. The constitution, however, does not exclude the 

application of the convention, as a whole, to a state that has 

recently come under the protection of a member state, such as the 
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succession of Kuwait as a resu 1 t of coming under the protection of 

Great Britain, in accordance with Articles 4 and 5 164 • Hence, on 1 

April 1948, Great Britain applied the Convention to Kuwait 166, but 

as a result of the evolution of her personality and treaty making 

competence while under British protection, Kuwait acceded to the 

Universal Postal Union on 16 February 1960 166 , which was implemented 

by Law Number 28 for the year 1967 167 • 

Unlike the Postal Union Constitution, according to the W. H. 0. 

Constitution of 1948, membership in the W.H.O. is open to non-member 

states of the United Nations <Articles 3, 6) whether dependent 

territories of a member state <Article 8) or not <Article 6) 169 as 

well as the member states of the United Nations <Articles 4, 5) 169 • 

According to the Constitution of the W. H. 0. there is no 

constitutional means other than the admission procedures through 

which a new state can become a member 170 • 

Since Kuwait upon her application to the membership of the W.H.O. 

was not a member state of the United Nations and was under British 

protection she followed the procedures laid down by Article 6 of the 

W.H.O. Constitution which provides for the membership of a state not 

a member of the United Nations and by Article 8 which provides for 

associate membership for territories not responsible for the conduct 

of their international relations. Under Article 8, Kuwait herself 

applied for associate membership of the V/. H. 0. on 1 June 1960 and 

included in her application her acceptance of the Constitution of the 

organisation 171 • Subsequently, by Resolution 11 of 9 May 1960, it 

was decided that: " . the 13th W.H.O. admits Kuwait as a member of 

the W. H. 0., subject to the deposit of a formal instrument . . . " 1 72 
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and the instrument of acceptance was deposited with the Secretary-

General of the United Nations 173
• 

The Constitution of the International Maritime Organisation 

<I. M. 0. > sets up procedures for admission to the membership 1 74 

similar to those in the Constitution of the W.H.O. Great Britain, 

however, did not declare the application of the I.M.O. 's Constitution 

to Kuwait or her participation in it in accordance with Articles 9 

and 58 of that constitution 1 75 and consequently, upon the 

independence of Kuwait the question of succession could not arise. 

As a result of the non-application of the Constitution of the I.M.O., 

Kuwait had no choice but to apply for full membership even before her 

formal independence, in accordance with Article 8 of the I.M.O. 's 

Constitution 176 and subsequently, she deposited her acceptance of 

the Constitution with the Secretary-General of the United Nations on 

5 July 1960 1 77
• 

According to Article II of the U.N.E.S.C.O. Constitution 178
, 

membership is open to member and non-member states of the United 

Nations. As a non-member of the United Nations and under British 

protection, Kuwait on 25 April 1960 submitted an application for 

admission to the membership of U. N. E. S. C. 0. 179 in accordance with 

Article II para.2 of the Constitution. In support of that 

application and in accordance with Article II, para.3 a note was sent 

on 23 May 1960 from the United Kingdom' Foreign Office to the 

Director-General of U.N.E.S.C.O. stating, 

I am to state in this connection that Her 
Majesty's Government regard Kuwait as responsible 
for the conduct of her international relations 180

• 
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According to the provision of Article 11 of the Agreement between 

the United Nations and U.N.E.S.C.O. 181
, the Director-General of 

U.N.E.S.C.O. transmitted this application to the Economic and Social 

Council of the United Nations on 2 June 1960 182 • The Social Council 

decided at its 30th session to inform the Director-General of 

U.N.E.S.C.O. that it had no objection to the admission of Kuwait to 

the membership of that organisation. At its 57th session the 

executive board of U.N.E.S.C.O. adopted a resolution embodying a 

recommendation to the General Conference that Kuwait should be 

admitted as a member. Following this, the General Conference in its 

11th session decided to admit Kuwait to membership of the 

organisation 193
• 

As regards the I.L.O., under its Constitution Kuwait could 

neither succeed to Great Britain's membership nor obtain associate 

membership since Britain did not apply the I.L.O. 's constitution to 

Kuwait before the latter's independence. Under the new revision of 

the I.L.O. 's constitution 184 when Kuwait attempted to join the 

I.L.O. on 21 November 1960, the only constitutional procedures 

avai !able at that time provided for member states of the United 

Nations <Article 1, para.3) - Kuwait at that time was not a member of 

the United Nations - and for the admission of a state not a member of 

the United Nations <Article 1, para. 4) 196
• Thus under Article 1, 

para.4 of the I.L.O. Constitution, the Government of Kuwait informed 

the Director-General of the International Labour Office of Kuwait's 

acceptance of the obligations embodied in the I.L.O. 's Constitution. 

Furthermore, the Government requested that its application for 
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membership of the I. L. 0. be placed before the International Labour 

Conference at the appropriate time 186 , 

In accordance with para.4 of Article 1 of the I.L.O. 's 

Constitution. the President of the Conference put the resolution 

submitted by the selection committee regarding the admission of 

Kuwait to I.L.O. membership to the vote. In order for Kuwait to be 

admitted to membership the resolution had to obtain a two-thirds 

majority of the delegates present and voting. The resolution was 

unanimously adopted on 13 June 1961 1 87
, just six days before the 

formal independence of Kuwait. 

After expressing his gratitude and his thanks to all delegates 

attending the session. the government delegate of Kuwait declared 

that: 
Kuwait is taking the necessary steps to 

ratify 7 International Labour Conventions. 
before the end of this conference 188

• 

The distinction between member and non-member states of the 

United Nations in the constitutional procedures of admission to the 

membership of the above-mentioned international organisations was 

articulated in the terms of Article 3 and 4 of the U. N. Charter 

between "original members" <Article 3) and 

. all other peace-loving states which accept 
the obligations contained in the present charter 
and, in the judgement of the organisation. are able 
and willing to carry out these obligations . 

<Article 4) 199 • After her independence on 19 June 1961 1 9 ° Kuwait 

applied for membership of the United Nations in accordance with 

Article 4 of the Charter, but her application was delayed by the 

U. S. S. R veto 191
• On 20 April 1963 the following declaration was 
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presented to the Secretary-General of the United Nations by the 

Minister for Foreign Affairs of Kuwait: 

In connection with the application by the State of 
Kuwait for membership of the United Nations, I have 
the honour, on behalf of the government of Kuwait, 
to declare that the State of Kuwait accepts the 
obligations contained in the Charter of the United 
Nations and solemnly undertakes to fulfil them192 • 

Subsequently, at its 1203rd plenary meeting of 14 May 1963 the 

General Assembly of the United Nations adopted Resolution 1872 <S-IV) 

admitting Kuwait to membership of the United Nations. 

Kuwait's associate membership in the W.H.O. and U.N.E.S.C.O. 

contained certain rights and obligations that could only be possessed 

by an international personality which in turn was limited within the 

scope of these rights and obligations. This personality gradually 

evolved with Kuwait's admission to full membership in other 

international organisations such as the I. M. 0. and the I. L. 0. with 

the acquisition of more rights and obligations before she attained 

full independence. Upon Kuwait's admission to membership of the 

United Nations she possessed an unconstrained personality identical 

with her pre-independence stature and her associate membership 

matured, as it had in other international organisations, into a full 

one. Subsequently, unlike her practice towards Great Britain's 

membership in international organisations and treaties adopted within 

these organisations, she followed a different practice towards 

membership of those organisations entered into by herself. However, 

the question remains as to whether or not this applies to treaties 

adopted within these organisations. 

<ii) Treaties Adopted within International Organisations: 
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The practice of Kuwait seems clear towards those treaties 

concluded under the auspices of international organisations since the 

constitutional procedures of admission regulate the position of the 

new member in respect of these treaties and lay down the conditions 

which must be taken into account in any application of the 

organisation's membership. Such constitutional procedures, however, 

do not provide any guidance with regard to the effects of the 

changing of membership from associate into a full one, i.e. the 

effects of the change in legal status of a member from dependent into 

an independent state. 

The examination of some of the constitutions of these 

organisations demonstrates this fact. For example, the W.H.O. is the 

depositary and administrator of many International Sanitary 

Instruments 19~, some of which came into force in respect of Kuwait 

before her admission to associate membership of the W.H.O. or before 

her independence. These included the Additional Regulations Amending 

the International Sanitary Regulations No.2 194 • 

As regards treaties adopted within the I.L.O., it will be 

recalled that Great Britain did not apply any of these treaties to 

Kuwait 195 and thus under Article 1, para.4, of the I.L.O. 's 

Constitution, Kuwait, in her application for membership of the 

I.L.O., accepted the obligations embodied in the Constitution, 

including the Labour Conventions 196 • 

As far as treaties concluded within the U.N. are concerned, 

unlike the Labour Convention, the participation of a new state is 

subject to the conditions laid down by these treaties according to 

which the treaties are only open for accession by a member state of 
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the United Nations, one of the specialised agencies, a party to the 

statute of" the Interna ti anal Court of Justice, etc, or any other 

state not a member of the United Nations which the General Assembly 

may invite specifically to participate in these treaties. With 

regard to the participation of a non-member state of the United 

Nations in these treaties, the practice of the U.N. Secretary

General1 97 has been to request a declaration of recognition by a 

state of the continuity of treaties of which he is a depositary in 

accordance with certain criteria 1 96 • The Secretary-General of the 

United Nations did not invite Kuwait, unlike Iraq 199 , to participate 

in any of these treaties on the grounds that Kuwait was an advocate 

of the formula of the non-devolution of" the predecessor's treaties 

which did not accord with the Secretary-General's criteria for treaty 

succession. The continuity, however, of treaties adopted within the 

other international organisations upon the independence of Kuwait is 

not only based on the prevailing practice of these organisations, 

such as the Vl.H.0. 200 , but also on the observance by Kuwait of her 

duties arising from her acceptance of the obligations embodied in 

their constitutions and her ratification of these treaties as a 

mature international personality. This negative attitude of Kuwait 

has characterised her practice not only towards multilateral treaties 

but also towards bilateral treaties concluded with member states of 

the covenant territory. 

B. Bilateral Treaties: 

The attitude of Kuwait will be reviewed with regard to treaties 

concluded with member states of the covenant territory and with 

international organisations. 
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According to the terms of the 1899 Exclusive Agreement bet we en 

Great Britain and Kuwai t 20 1 
, the SJJ.aykll. of Kuwait was not prohibited 

from entering into any agreement with a foreign power even if he 

failed to obtain the prior consent of the British government. By 

tacit consent, however, he gradually shared his treaty making 

competence with the British government. At the beginning, most 

bilateral agreements and undertakings concluded between Kuwait <the 

protected state) and Great Britain <the protecting state) 202 

regulated the relations between the two parties. These instruments, 

though, were not registered with the League of Nations in accordance 

with Article 18 of the Covenant nor with the United Nations in 

accordance with Article 102 of the Charter203 and thus were not 

governed by international 

parties, namely British 

law but by the laws of the contracting 

and Islamic law. At the date of 

independence, however, and the subsequent pre-eminence of Islamic law 

in the internal and external relations of Kuwait, these agreements 

and undertakings were in clear conflict not only with the concept of 

independence but also with the new legal order of Kuwait. Thus some 

agreements204 came to an end on 1 February 1959 as a consequence of 

the conclusion of another agreement between the British and Kuwaiti 

governments206
• 

The replacement of one agreement by another which would be 

consistent with the newly established legal order and independence 

resulted also from the evolution of Kuwait's treaty-making competence 

in the pre-independence era, as exemplified by the conclusion of the 

1960 Agreement for Air Services between Kuwait and Great Britain206 • 

Kuwait also negotiated and signed treaties with international 
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organisations and independent states besides Great Britain. These 

treaties cannot be distinguished from international treaties and are 

registered in the British Treaty Series and in the United Nations 

Treaty Series. For example, Kuwait and the United State of America 

concluded an Agreement by an Exchange of Notes of 11 and 27 of 

December 1960 Relating to Visas207 and on 29 June 1960 Kuwait 

concluded an agreement with the United Nations Special Fund 

concerning the assistance to Kuwait of the latter208 • 

Each successive ruler of Kuwait maintained the 1899 Exclusive 

Agreement and other agreements and undertakings which had not been 

registered by international publication until they were finally 

superseded by the Exchange of Notes of 19 June 1961 between the late 

~aykb 'Abdullah al-S~lim al-Sab~h and Her Majesty's Political 

Resident in the Gulf. This heralded the United Kingdom's recognition 

of Kuwait as a sovereign independent state and accepted His Highness 

the Shayll of Kuwait as having "the sole responsi bi 1 i ty for the 

conduct of Kuwait's internal and external affairs" 209
• One result 

of the agreement was the continuing of assistance by the British 

government to the Government of Kuwait should the latter request 

it210 • This treaty was terminated by the Exchange of Notes between 

the Kuwaiti Minister of Foreign Affairs and the British Ambassador to 

Kuwait on 13 May 196821 1 
• 

The result of the independence of Kuwait on the subsidiary 

agreements and engagements undertaken, including those relating to 

the exploitation of natural resources, was their formal abrogation 

by an Exchange of Notes between the Kuwaiti Ministry of Foreign 

Affairs and the British Embassy in 1962212
• However, the other 
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treaties concluded with Great Britain, the United States of America 

and international organisations continued to be unaffected213 since 

it was impossible to conclude from the construction of the treaties 

that the intention of the contracting parties had been that they 

would lapse within a few months of their signature as a result of the 

independence of Kuwait on 19 June 1961. Therefore, the argument 

presented by Kuwait in respect of treaties concluded by Great Britain 

in extension of the limits of the contract of agency, was that Kuwait 

was a third party to those treaties, pacta tertiis nee nocent nee 

prosunt, and so was not bound by treaties concluded with the 

protecting state or any other state. However, this argument is 

inapplicable to those treaties concluded by Kuwait herself, and 

moreover, the treaties are couched in the same terms as those 

treaties in which both parties are independent and there is no 

reference to the protecting or protected state. The lack of 

independence, therefore, appears completely irrelevant to the 

execution of these treaties by Kuwait. 

If this argument is valid in respect of treaties concluded by 

Kuwait with a member state of the covenant territory it must be 

determined whether it applies to treaties concluded with a member 

state of the Islamic territory. 

2. Treaties Concluded with Kember states of the IslaDdc Territory: 

A. Ran-Boundary Treaties: 

(i) Iultilateral Treaties: 

As a matter of British practice214
, the process of the 

acquisition of treaty making competence by Kuwait began in the early 

1920s. Until 1922, most treaties were concluded by Great Britain on 
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behalf of Kuwait or concluded between Kuwait and Great Britain but 

thereafter, representatives of the Kuwaiti government began to 

participate, under British supervision, in the negotiation of those 

bilateral treaties that were exclusively with the neighbouring Arab 

states, such as Saudi Arabia in the 1922 Boundary Agreement and the 

1942 Trade and Extradition Agreements. Later on, this treaty making 

capacity was extended to the negotiation and conclusion of more 

politicised economic and multilateral treaties in late 1960. 

In the field of Arab treaty relations, since 1956 Kuwait has 

taken part in various political and economic activities alongside 

other independent Arab states, attending, for instance, the Arab 

Social Experts Conference convened in Cairo on 10 March 1956, and the 

Arab Social Studies Conference convened in Amman on 25 April 

1956216 • As a full participant, Kuwait attended the first Arab Oil 

Conference convened in Beirut on 16 October 1960216 • Furthermore, 

she attended the first conference of the Oil Producing Countries 

which held its first session at Baghdad in 1960, where the 

Organisation of Petroleum Exporting Countries <O. P. E. C.) was 

established and the decisive role of Kuwait in that event was 

portrayed clearly by The Times in the following words: 

It may seem anomalous that Britain should still 
conduct the Sheikh of Kuwait • s foreign relations 
for him, though this arrangement has never 
prevented him from playing his own important and 
enterprising role in the Arab world ... 217 • 

As a full member Kuwait attended the second Session of O.P.E.C. which 

convened in Venezuela on 21 January 1961219 • In the Baghdad Session 

the Conference decides to form a permanent 
Organisation called the Organisation of Petroleum 
Exporting Countries, ... 219 • 



- 217 -

The purpose of the creation of this organisation was: 

<4> . the unification of petroleum policies for 
the Member Countries and the determination of the 
best means for safeguarding the interests of the 
Member Countries individually and collectively220 • 

The said organisation came into existence as a result of the 

conclusion of a multilateral treaty to which Kuwait was an original 

contracting party221
, in spite of the continuation of the binding 

force of the 1899 Exclusive Agreement. Regarding the situation The 

Financial Times commented that: 

The situation is altered by the announcement that 
as of January 23, Kuwait took over from Britain 
control of its foreign relations and is proceeding 
directly with training Kuwaitis for the diplomatic 
service ... 222 • 

The factual independence of Kuwait did not raise any question with 

regard to the continuing in force of these treaties until she 

attained her formal independence in 1961. 

The answer to this question, depends on whether a multilateral 

treaty has a restrictive nature or not, the numbers of participating 

states and the object and purpose of the treaty in question. Thus, 

although the personality of parties to multilateral treaties of a 

non-constituent character concluded by Kuwait with member states of 

the covenant territory is not crucial, it often is with regard to 

Kuwait's multilateral treaties with several states, all 223 or some 

of which are members of the Islamic territory, in the same way as are 

bilateral treaties in international law224 • Examples of such 

restrictive multilateral treaties are the 1945 Pact of the Arab 

League226 and the treaties establishing O.P.E.C. 226
• Since the 

multilateral treaty creating O.P.E.C. is regarded as the constitution 
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of that organisation, the practice of Kuwait in respect of the 

predecessor's treaties of a similar type supports the view of non

devolution, in the sense that the personality of the parties is of 

the essence in these treaties. The constitution of the organisation 

usually defines its object and purpose and the political orientation 

of its members. This is equally true with regard to similar treaties 

to which Kuwait became a member state by herself before independence, 

with the reservation that if Kuwait was admitted to associate 

membership, this would mature into full membership following 

i ndependence227
• 

(ii) Bilateral Treaties: 

During British protection, Kuwait concluded bilateral treaties 

only with Arab states, namely Saudi Arabia and Iraq. The treaties 

were published in national 229 and international treaty series229 

and implemented in the same manner as treaties between two sovereign 

states. 

The bilateral treaties negotiated and signed by Ku\'rai t with Saudi 

Arabia relate to extradition230 , friendship231 and trade232 • 

Article 9 of the Extradition Agreement, Article 12 of the Agreement 

of Friendship and Article 10 of the Trade Agreement state that the 

agreements, "shall come into force as from the date of exchange of 

instruments of ratification . " From this citation it can be 

concluded that the provisions referred to the 'ratification' of the 

agreement by the British government as an original contracting party, 

because the British government, through its political agent, acted as 

agent for the ruler of Kuwait in concluding these treaties. Since a 

treaty concluded by an agent does not bind the principal if the 
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agent exceeded his authority, the ratification mentioned in the 

provisions must be that of the ruler of Kuwait and not the British 

government. If the provision did refer to the ratification of the 

agreement by the British government it must be defined as the 

ratification of an agent, the effects of which go to the principal. 

At any rate, the change of the status of Kuwait from protected to 

independent state introduces the issue of succession and since the 

prevailing treaty succession practice of Kuwait is that the 

predecessor's treaties do not survive such change, these treaties do 

not devolve to Kuwait at the date of independence. The difficult 

question, however, is whether Kuwait's action is merely voluntary or 

made obligatory by a certain body of rules relating to succession to 

treaties. 

Consistent state practice in treaty succession generally suggests 

that trade and friendship agreements233 and extradition 

agreements234 do not survive independence except by the consent of 

the successor state and this is confirmed by the practice of Iraq in 

respect of bilateral treaties23s. Such consistency of action by 

independent governments may be submitted as evidence that a 

consistent practice and opinio juris as a requirement of customary 

law has been regionally accepted to this effect. In general, 

Kuwait's practice in treaty succession is not inconsistent with 

international practice but as for those treaties concluded on behalf 

of Kuwait by an agent with a member state of the Islamic territory 

<and since the effects of these treaties goes to the principal not to 

the agent), under Islamic law the continuing in force of these 

treaties after independence is governed by the rules of agency and 
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not by those governing state succession286 • Unlike boundary 

treaties, the rights and obligations created by these treaties are 

inseparable from them and the devolution of the treaties requires the 

devolution of these rights and obligations. 

B. Boundary Treaties: 

The problem of succession to boundary treaties has been crucial 

and has created controversial issues in international legal 

relations, not only for newly independent Islamic states but for non-

Islamic states as well 237
• An examination of this issue in the 

context of Islamic legal theory is very complex and surrounded by 

many issues relating to the birth of new Islamic states which have 

not yet been resolved. In the past, Muslim jurists have paid more 

attention to the theoretical basis of boundaries between Dar al-Islam 

<the Islamic territory) and D~·r al- 'Ahd <the covenant territory) 238 

and never established a specific theoretical basis of state 

succession to boundary treaties occurring within the Islamic 

territory because the basic principles of 

establishment of such boundaries239 • 

Islamic law reject the 

Furthermore, the new 

phenomenon of the creation of many Islamic and Arab states has added 

more complexity to the subject. Therefore, when examining the 

practice of Kuwait there are two problems; the first relating to the 

effects of the establishment of boundaries and subsequently, the 

effects of independence on boundary treaties and the second relating 

to the validity of boundaries and boundary treaties in Islamic law. 

These problems will be examined in the light of the general rules of 

Islamic law with regard to the effects of Kuwait • s independence on 
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treaties establishing the Kuwaiti-Saudi Arabian boundaries and the 

Kuwaiti-Iraqi boundaries. 

{i) Treaties Establishing the Kuwaiti-Saudi Arabian Boundaries: 

The Southern boundary of Kuwait, which later became the Kuwaiti-

Saudi Arabian boundary upon the establishment of the Kingdom of Saudi 

Arabia, was first demarcated by the 1913 unratified Anglo-Turkish 

Convent i on240
• Upon the establishment of the Kingdom of Saudi 

Arabia at the beginning of the twentieth century the problem of 

siting her boundaries with Kuwait and Iraq241 arose. Following the 

conclusion of the 1915 Treaty between the British government and Ibn 

Sa'ud242 by which Great Britain recognised the independence of Saudi 

Arabia <Article 1) in return that Ibn Sa'ud: 

refrain from all 
interference with the 
Kuwait . . . <Article 6), 

aggression on, 
. <territory). 

or 
. of 

a compromise settlement was reached as a result of negotiations 

between Sir Percy Cox, representing the British government and acting 

on behalf of Kuwait and Iraq, and the late King 'Abdul'Aziz bin Sa'ud 

at al- 'Uqair243 • The settlement consisted of the establishment of a 

neutral zone of 2000 sq. m embodied in the Uqair Convention of 2 

December 1922244 which constituted not only a definition of the 

Kuwaiti-Saudi Arabia boundaries but also the establishment of a 

neutral zone in which: 

Najd and Kuwait will share equal rights until 
through the good offices of the Government of Great 
Britain further agreement is made between Najd and 
Kuwait concerning it245

• 

Thereafter, the issue of moving the treaty boundaries of both Kuwait 

and Saudi Arabia arose. 
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An examination of the subsequent treaties concluded by both Saudi 

Arabia and Kuwait shows that treaties concluded by Saudi Arabia up to 

1927 did not refer specifically to the neutral zone <such as the 1927 

Jiddah Treaty246
) as did treaties concluded by Kuwait up to that 

date. Under the 1925 Kuwait Order-in-Council 247 which was abolished 

by the 1961248 Exchange of Notes, it seems that all treaties of 

Ku'flai t from the 1899 Exclusive Agreement up to 1961 regarding the 

independence of Kuwai t 249 applied to the neutral zone, insofar as 

the rights of Kuwait were concerned there. This rule has not only 

emerged from the practice of Kuwait in this regard, but has become a 

universally established rule. In the case of Gastaldi v. Lepage 

HeDEry of 1927250 , the Italian Court of Cassation held that the 

Franco-Sardinian Treaty of 24 March 1760 concerning the execution of 

judgement was effective as between France and Italy and automatically 

extended to any territories newly acquired by the two states. This 

principle is reaffirmed by the Supreme Court of the United States in 

the case of Kolovrat et al. v. Oregon of 1951::;::51
• However, neither 

Kuwait nor Saudi Arabia could extend their treaty boundaries 

exclusively to the neutral zone, unless both governments agreed, as 

evidenced by Article 8 of the 1942 Extradition Agreement252 which 

states that: 

The provisions of this Agreement shall apply to the 
area on the Najd-Kuwaiti frontier hereinafter 
termed the neutral zone, whose limits were laid 
down in the Protocol of Uqair dated the 2nd of 
December, 1922 .... 

Such a joint agreement on moving treaty boundaries was not 

reached in subsequent treaties and the two parties concluded in 1964 

an agreement on the partition of the territory of the neutral zone 
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into t~tm equal parts, one annexed by Saudi Arabia and the other by 

This was followed by another agreement in 1965 for the 

same purpose254 without affecting, of course, the existing rights 

under the 1922 Uqair Convention. Under all these agreements, 

however, the question of offshore zones and the status of the Karu 

and Umm al-Mar~dim Islands has remained open. 

The situation under the arrangement of the 1965 Agreement is 

analogous to the cession of territory in that the boundaries of each 

contracting party moved to the newly defined boundary, but different 

in the sense that each contracting party is considered to be cedent 

and cessionary at the same time. In addition, it is not the 

territorial authority but the exercise of that authority which was 

ceded. 

The effects of Kuwait's independence on these treaties and those 

establishing the Kuwaiti-Iraqi boundaries will be examined 

simultaneously after stating the facts behind the latter's treaties. 

(ii> Treaties Establishing the Kuwaiti-Iraqi Boundaries: 

In 1905 Lorimer stated that: 

Excluding the Island of Bubiyan, which is claimed 
by the Sheikh of Kuwait but is at present < 1905) 
occupied by the Turks, and the Island of Warbah, 
the ownership of which would naturally follow that 
of Bubiyan, we may reckon the maritime possessions 
of Kuwait to consist of the Island of Fai lakah 
which, with its Northern and Southern outl iers of 
Mashjan and 'Auhah, is situated at the mouth of 
Kuwait Bay, and of the islets of Kubbar, Qaru and 
Umm al-Maradim ... 255 • 

On 3 November 1914 Sir Percy Cox, the British Political Resident in 

the Gulf sent a letter256 to the S}JayJm of Kuwait in which the 

British government recognised Kuwait as an independent sheikhdom 
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within her boundaries as defined by the 191.3 Anglo-Ottoman Draft 

Convention267 under British protection. Following the conclusion of 

the 1922 Treaty of Alliance between Great Britain and Iraq which 

embodied the conditions of the mandate268 , Great Britain undertook 

to conduct the international relations of Iraq exactly as she did in 

respect of Kuwait. Thus in the Uqair Convention, Sir Percy Cox <at 

this time the British High Commissioner for Iraq) represented not 

only Kuwait but also Iraq in order to define the boundaries of these 

states with the Kingdom of Saudi Arabia. As a result of this 

convention, two neutral zones were created; one between Kuwait and 

Saudi Arabia and the other between Iraq and Saudi Arabia269 • 

Subsequently, the Kuwaiti-Iraqi boundaries were defined in the 

friendly agreement of 1923260 and reaffirmed upon the independence 

of Iraq by the 1932 Exchange of Notes between the Prime Minister of 

Iraq and the &a.yll of Kuwai t 261 
• Between 1938 and 1958 however, 

Iraq rejected the demarcation of the boundaries on the basis of the 

1932 Exchange of Notes on the grounds that she had entered into that 

agreement under political pressure while she was under British 

domina t i on262
• After 1958, the revolutionary government under 

'Abdul Karim Kasim rejected not only these boundary treaties but also 

claimed that Kuwait constituted an integral part of Iraq. Upon the 

overthrow of Kasim's government, the new government of Iraq concluded 

a new agreement with the Government of Kuwait in 1963263 in which 

Iraq recognised the independence of the State of Kuwait within the 

boundaries delineated by the foregoing instruments. 

Turning now to the question of the validity of the boundary 

treaty and the effects of the independence of Kuwait on these 
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treaties, from the start, one view claims that the principle of uti 

possidetis juris as exists in international law must be excluded as 

of no legal force in governing the effects of Kuwait's independence 

on treaties establishing the Kuwaiti-Saudi Arabian and the Kuwaiti

Iraqi boundaries, in the sense that Great Britain did not possess 

sovereignty over the territory of the three states upon the 

delimitation of their territorial boundaries. The enforceability of 

this principle depends in the first place on its recognition by the 

states concerned, since in the case of Colombia v. Venezuela of 

1922264
, where this principle was first established, the Swiss 

Federal Council as arbitrator stated that since Colombia and 

Venezuela adopted the principle of uti possidetis which became a part 

of their respective constitutions, the formal transfer of territorial 

boundaries was not necessary. Thus Kuwait, Saudi Arabia and Iraq did 

not constitutionally recognise this principle, and moreover, the 

transfer of the territorial boundaries was formally achieved by 

treaties not by any other act, such as prescription. 

It is to be noted that the 1962 Kuwaiti Constitution in Article 2 

states that, 11 . the Islamic Silari 'a shall be a main source of 

legislation" and in Article 1 states that: " Kuwait is an Arab 

state ... the people of Kuwait are a part of the Arab nation" 265
• 

Unlike the Iraqi constitution, the Kuwaiti Constitution defines 

the Sllari 'a as "a source of legislation" positively though not 

satisfactorily266
• Accordingly, if the ~ari'a is "a main source of 

legislation" in the Kuwaiti legal system and if the delimitation of a 

state's boundaries is an act of a state's authority, it is vital to 

ascertain, before discussing the effects of Kuwait's independence on 
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boundary treaties <as in the case of Iraq267 >, vthere the sovereignty 

of the territory, under international and Islamic law was vested 

after coming under British protection. 

As previously mentioned, the preponderant view in international 

law is that sovereignty over A-mandated territories was vested in the 

mandated communities269
, albeit in suspense, and not with the 

mandatory powers. Since the legal position of Iraq as an A-mandated 

territory was similar in many respects to that of the protected state 

of Kuwait and as both were protected by Great Britain, sovereignty 

over the territory of Kuwait was neither vested with the protecting 

state nor the Kuwaiti government. 

law, is vested only in Allah, 

Sovereignty, according to Islamic 

only territorial authority or 

viceregency was vested in the Kuwaiti government, and under the 1899 

Exclusive Agreement only agency was vested in the British government 

to exercise on behalf of the Government of Kuwait some of that 

authority. If Great Britain in carrying out such agency concluded a 

boundary treaty, the legal effects of the treaty devolve to the 

principal. 

Under Islamic law, the types of treaties and boundaries which 

divided the Islamic territory into different and separate states are 

questionable if not illegal. The aim of this prohibition is to 

minimise the concept of territorial authority in order to achieve the 

eventual fusion of these territorial authorities established by 

treaties within the Islamic territory. However, boundary treaties 

may be assimilated under the category of private contracts and the 

boundaries created by them seen as boundaries of private property. 

Thus succession to boundary treaties can be assimilated within the 
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governing principles of the succession of a natural person to a 

private contract defining a certain property269 • This opinion is 

only valid according to Islamic law if it is reaffirmed by the 

subsequent practice of the emerging Islamic and Arab states, since 

this amounts to i.dlm' <consensus), otherwise the question of 

succession to boundary treaties is to be omitted from the whole 

concept of state succession in order to be settled on other legal 

grounds. 

In sum. the following rules may tentatively be identified .i.n 

Kuwait • s practice on treaty succession. Unlike Iraq, up to this 

stage only one unified body of rules has emerged from Kuwait's 

practice on treaty succession. This body comprises the Islamic legal 

rules governing the devolution of treaties from the parent state 

<Islamic State) to Kuwait and upon the replacement of the parent 

state by a non-.Muslim state <Great Britain) in the conduct of the 

international relations of Kuwait, the criteria of which were 

exclusively derived from Islamic law not international law since the 

delegation was entrusted by mutual and formal agreement, namely the 

1899 Exclusive Agreement between Great Britain and Kuwait and its 

subsidiary agreements. Unlike Iraq, however, the rules governing the 

devolution of treaties and the criteria determining such devolution 

upon the replacement of the predecessor state <Great Britain) by 

Kuwait in the conduct of the international relations of the latter 

were exclusively derived from Islamic law because Kuwait before her 

independence did not enter into a devolution agreement with Great 

Britain and so devolution is only governed by the law recognised by 

the independent State of Kuwait. 
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The continuous domination of Islamic law in the territory of 

Ku\'lait before and after her independence is evidence that her 

independent legal identity has developed from the Islamic legal 

identity and thus the effects of her independence on treaties 

concluded with Muslim states are governed exclusively by this law and 

the regional principles of Arabic public law whenever the latter 

prove to be applicable. 
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CHAPTER VI 

ARE THERE RULES GOVERIIIG TREATY SUCCESSION 

Il ISLAXIC LEGAL THEORY?: 

SECTION 1: THE ISLAXIC CONCEPT OF STATE SUCCESSION: 

1. Succession in Fact: 

A. Factual Identity in Islamic Legal Theory: 

The early encounter of the Muslim and non-Muslim communities gave 

rise to the establishment of D!Jr al-Islam and the subsequent creation 

of Dtir al-li.arb. Thus, the problem of defining the identity of Dar 

al-Islam arose between Muslim jurists as a result of the extension of 

the Islamic State's authority over territories that belonged to Da:r 

al-Harb or the relinquishment of that authority over such 

territories. This bears comparison with problems faced by modern 

international law concerning the 'identity and continuity' 1 of a 

state or its 'extinction' 2 • 

Non-Muslim and Muslim jurists have adopted certain criteria by 

which a state can be identified. Due to the rules of international 

law governing state identity3
, doctrinal confusion has existed among 

non-Muslim jurists. For example, Marek4 has excluded "the question 

of physical or material identity of states" as a criterion of state 

identity, and subject to the reservation that "any definition of 

legal identity is, to some extent, relative", defines state identity 

as: 
The identity of its international rights and 
obligations, as before and after the event which 
called such identity in question, and solely on the 
basis of the customary norm 'pacta sunt 
servanda' 6 • 
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According to this definition it is impossible for a state to 

disappear (extinction) and then reappear <continui ty) 6 • Crawford7 

has defined state identity by referring to 

basic criteria; that is, primarily, territory, 
population, and independent government, and as 
subsidiary criteria <but criteria which may be 
particularly important in doubtful or marginal 
cases), permanence and recognition. 

The actual disappearance of any one of these elements leads to, as a 

legal consequence, the extinction of a state although other changes 

in one or more of these elements may leave its identity intact. 

The views of Muslim jurists on this subject concur with Crawford 

to the extent that territory and population are important elements in 

identifying Dar al-Islam <the Islamic territory) or the legal status 

ofD.Eir al-Harb <the territory of war) but differ in that these are not 

the only elements used in identifying a state or territory. The 

elements of territory, population and government must be identified 

either as a part of Dar al-Islam <the Islamic territory> or Dar al-

'Ahd <the covenant territory> by referring to the treaty rights and 

obligations of the territory in question towards Dar al-Islam. This 

is similar to the view of Marek, since according to the majority view 

of Muslim jurists, if the territory concerned is inhabited by Muslims 

and governed in accordance with Islamic rules by virtue of the 

original a:mlin <safe-conduct) concluded with the ultimate authority, 

then it constitutes a part of Da.'r al- Islam. Any territory over which 

Islamic rules are not predominant is not regarded as a part of D~r 

al-Islam despite being adjacent to it 9 • This principle of Islamic 

law relates in one way or another to the so-called 'general 
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principles of law' which are recognised by civilised nations and 

embodied in Article 38 of the I.C.J. 's Statute. 

For instance, in the 1955 Case of Bertschinger v. Bertschinger9 

of 1955, the Swiss Federal Court of Civil Division considered whether 

a treaty between Switzerland and the Grand Duchy of Baden of 1856 

which regulated, inter alia, questions of private international law 

and the jurisdiction of courts was still valid, in view of changes 

that had occurred, namely that the Grand Duchy of Baden had become a 

member state <lander) of the 1871 German Reich, that a German law of 

1934 had terminated the independent sovereignty of the German Lander, 

and that after the Second World War and before the creation of the 

Federal Republic of Germany, a Lander called Baden came into 

existence in the Southern part of the previous territory of Baden in 

1953. The court held that the political authorities were alone 

competent to denounce a treaty or to order its temporary non-

enforcement <such as the treaty of aman in Islamic law) as a measure 

of retorsion. Moreover, the court further held that the 1856 Treaty 

was still in force under the Constitutions of the 1871 and 1919 

German Reich and that the 1934 German law concerning reconstruction, 

which made the Lander into a single administrative district, did not 

affect the validity of the 1856 Treaty, since the treaty laid down 

rules of private international law for the whole territory of the 

contracting parties. 

Therefore, the court held that: 

In these circumstances it can be assumed without 
question that Articles 5 and 6 of the Treaty of 
1856 remain applicable in Switzerland and in the 
territory of Land Baden as it was prior to 1934, 
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where bhningen is situated, as a result of the 
tacit renewal of the Treaty. 

Thus the continuous tacit renewal of the treaties of amn between 

various parts of Dar al-Islam and the transfer of the legal status of 

Dar al-Harb into Dfir al- 'Ahd by various covenants and their 

continuous tacit and expressed renewal justifies a brief analysis of 

the concept of each territory in Islamic legal theory for the purpose 

of treaty succession. 

(i) The Concept of ~ al-Islam <Islamic Territory>: 

Dar al- Islam consists of all Islamic territories inhabited by 

Muslims and non-Muslims who are permanently domiciled there 10 • 

Muslim jurists distinguish between the Islamic nation and the Islamic 

State 1 1 in that Muslims and ~immis are regarded as nationals of the 

Islamic State whereas ~immis are not members of al-u~ al-Islamiyya 

<the Islamic nation). Islam as a religion regards all Muslims as 

constituting a single nation whereas Islam as it constitutes 

djinsiyya <nationality> connects Muslims and non-Muslims together in 

the political community of the Islamic State 12 • The SJJ.ari'a 

<Islamic law) is the constitution of this community, obedience to 

which is an obligatory requirement upon the Islamic government for 

the protection of its embodying principles of justice, equity and 

freedom and the practice of the teaching of Islam must be followed as 

opposed to the grand aim of the establishment of a world government; 

an aim that is accredited to Islam by many international jurists13 

or invented by its opponents 14
• 

This territorial organisation of Dar al-Islam resembles in many 

respects what has been called the 'unitary state' 15 save that the 
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concept of geographical or political boundaries established in modern 

international law is not applicable since Df!ir al-Islam is linked with 

the Islamic religion and is therefore the national home of any Muslim 

as al-Qur' an unambiguously declares 1 6
• However, the existence of 

various Muslim states within Dar al-Isla~ according to Abu H.anifa's 

view17 , does not affect its integrity since the populations of these 

states enjoy the privileges and guarantees of the original a~n 

<safe-conduct) which was concluded between the Islamic State and the 

ultimate authority of these territories despite the fact that they no 

longer base their conduct on Islamic law. Taking a contrary 

position, Abu Ranifa's disciples, Abu Yusuf and Muhammad bin al-Hasan 

al-Shaybani, regard these states as members of Dar al-Harb19 and not 

part of Dar al-Islam. Abu H.ani fa's view is preponderant among 

Muslims and in accordance with Islamic law which governs the legal 

identity of Dar al-Islam. Thus any transfer of a territory from Dar 

al-Islam to Dar al-Harb or vice versa may raise not only the question 

of succession in fact but also that of succession in law. 

{ii) The Concept of D§r al-Barb <Territory of Yar): 

Dar al-Harb is a territory over which non- Islamic sovereignty 

exercises authority in accordance with its own legal rules. No 

treaty relations whatsoever exist between its government and the 

Islamic State to deny any aggressive intentions it may have towards 

Dar al-Islam19
• 

The founder of the Iraqi School, Abu H.anifa, maintained that the 

exercise of non-Islamic sovereignty over a part of Dar al-Islam, the 

occupation of a part of Dar al-Islam by a foreign power, apostasy by 

the population of certain part of Da·r al-Islam and their reversion to 
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pre-Islamic rules, or a breaking of the rule of amn (safe-conduct) 

which is concluded with the Islamic State by the local authority of a 

part of D/Jr al-Islam do not constitute any alteration of the Islamic 

identity of the territory in question which is regarded as remaining 

a part of Dar al-Islam unless three conditions exist. These are, <1) 

the replacement of Islamic by non-Islamic rules in all the affairs of 

the territory concerned; <2) the territory concerned being firmly 

connected with a non- Islamic territory which is at the same time 

adjacent to Dar al-Islam when aggression from that territory towards 

Dar al-Islam IDB.Y be expected20
; (3) Muslims and 12b.i1111Dis no longer 

being secured by means of the original a:rtmn, concluded bet we en the 

ultimate authority of the territory concerned and the Islamic State, 

as a result of the occupation of this territory by a foreign 

power21 • 

Abu Yusuf and Mullammad bin al-H.asan al-Sh.aybani maintained that 

only the replacement of Islamic sovereignty and rules by non-Islamic 

sovereignty and rules provides the condition for the alteration in 

the Islamic identity of a territory and it subsequently becomes a 

part of Dar al-Harb whether or not it is adjacent to Da:r al-Harb and 

whether Muslims and Dhiii1111is continue to enjoy their first amn or 

not22
• The majority opinion of Muslim jurists from the Sb.afi'id, 

Ma:likid and H.anbalid Schools concurs with this theory23 while the 

view of the S.b.i 'ah Zaydi z24 agrees with Abu H.ani fa in that a part of 

D!Jr al-Islam over which the rules of Islam have been relinquished 

must be adjacent in order to be transferred to Dar al-Harb. 

According to Abu H.anifa•s third condition, if the inhabitants of 

a territory entered into an am§n with the Islamic State but 
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subsequently due to pressures of war or other circumstances the 

Islamic State ceded that territory to a foreign power, it would not 

be regarded as a part of Dar al-Harb as long as the occupying power 

did not expel Muslims and those Muslims and non-Muslims remained 

faithful to their ama:n with the Islamic State. This situation could 

not be achieved except by the establishment of peaceful relations 

between the Islamic State and the new occupant. However, if the 

inhabitants abolished their a~·n and supported a new occupant in a 

war against the Islamic State then the territory would become a part 

of Dar al-Jiarb25
. 

Abu Yusuf and Mullammad bin al-Rasan al-Sh.aybani in contending 

that the dominance of Islam in any territory means the dominance of 

its rules, conform to Abu Ranifa 1 s first condition mentioned above26 

but their views differ with regard to his third condition of 

1 adjacency 1 si nee they do not regard it as a prerequisite for the 

change of the Islamic identity of a part of the Islamic territory27
• 

This seems more appropriate to the modern world where the advancement 

of technology has meant that military equipment can reach a target in 

a very short time irrespective of adjacency. Similarly, Abu Ranifa's 

requirement of al-aman was a product of his time when the fear of 

war and humiliating treatment by foreigners prevailed. Nowadays a:m§n 

<safe-conduct) has been established in most parts of the world and 

Muslims and non-Muslims can practice their religion without fear or 

intervention by the local authority. Thus today, the only requirement 

that identifies a territory as a part of Dar al-Islam is the 

dominance of a legal regime whereby the sovereign governs that 
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territory and its inhabitants in conformity with the majority view of 

Muslim jurists28 
• 

According to Abu Hani fa's view, peace provides the basis of the 

relations between Dtir al-Islam and a non-Islamic territory which is 

not regarded as a territory of war unless it is seen as a potential 

aggressor either through the abolition of the local authority of the 

aman <safe-conduct) or by being adjacent to the Islamic territory 

where there is no 'ahd <covenant) stabilising the relations between 

the two states. This is clearly emphasised by the fact that in al

Qur' an, djih!Jd <holy war) is only permitted either for defence 

against aggression towards Muslims and non-Muslims or for the 

protection of the mission of Islam and its free practice29
• 

This is borne out by the practice of the Prophet who, with the 

immigration from Makka as a result of the K.uray5.ll' s oppression and 

humiliating treatment of Muslims and the establishment of the Islamic 

State in al-Madina, regarded al-Madina as constituting ngr al-Islam 

and Makka as constituting Dar al-Harb. However, upon the conclusion 

of the Peace Treaty of al-H.udaybiya30
, D!1r al-Harb <the territory of 

war) was altered by the Sunna of the Prophet31
• 

(iii) The Concept of ~ al-'Ahd <Covenant Territory>: 

D!Jr al--AhcP2 denotes a territory which has never been occupied 

by the Islamic state but whose ultimate authority has entered into 

treaty relations with the Islamic state with or without paying al

~ar~di <the land tax) to it33 • Such territory remains outside Dar 

al-Jslam and outside the sphere of Islamic laWS4 and the relations 

between the two territories are governed in accordance with the rules 

and stipulations embodied in the treaty35 • By virtue of the treaty 



- 237 -

relations between the member states of Dff.r al- 'Ahd and the Islamic 

State, some of these states may come under Islamic protectiort36 with 

others remaining independent. Accordingly, as far as the application 

of Islamic rules to Muslims is concerned, al-Shafi'i and the majority 

of Muslim jurists regard the world as constituting one Dff.r 

<territory) 37 although the aanafids remain faithful to the division 

of the world into Dff.r al-Islam and Dff.r al-Harb as long as there are 

no peaceful treaty relations between the two territories. 

The division of the world into several territories is not only 

connected with Islamic law but also inherent in the pre-existing 

legal orders. For example, Roman law divides individuals into three 

classes namely, Romans, the citizens of Rome who possessed all rights 

and were treated favourably38 , foreigners <called enemies) and 

citizens of friendly neighbouring countries who were regarded as 

being outside the pale of Roman law unless a treaty of alliance or 

friendship existed between their countries and Rome39
• 

Subsequently, the world was divided into Roman territory, the 

territory of enemies and the territory of the allies, until the 

emergence of modern international law. Based on the principle of 

reciprocal treatment as embodied in the constitution of the Islamic 

State, it followed world practice until divisions were altered by a 

series of treaties, the initiative for which came from the Islamic 

State in 153540 • The treaty was important both for enforcing the 

Islamic principles of recognition of member states of Dar al-Harb and 

as a step forward in the movement towards harmony in the relations 

between Muslim and Christian states in one community. Subsequently, 

the Christian European states reciprocated the Islamic State's 1535 
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invitation and invited the latter to participate in the 1856 Paris 

Peace Treaty41
, in the Covenant of the League of Nations42 and in 

the Charter of the United Nations. Thus the League Assembly adopted 

the 1924 Resolution on the Development of International law according 

to which a committee of experts was to be established to represent 

"the main i'orms of civilisation and the principal legal system of the 

world" 43
, a revolutionary principle espoused by Article 13, 1 <a> of 

the U.N. Charter and put into practice in Article 8 of the I.L.C. 's 

Statute which states that: 

and that in the commission as a whole 
representation of the main forms of civilisation 
and the principal legal systems of the world should 
be assured. 

This implies the recognition of the Islamic legal order, an act which 

faci 1 i tated the gradual disappearance of the boundaries between the 

Islamic and international legal orders and has helped to create a 

degree of unity in the world and establish the unified legal order 

that presently operates in the international community and is 

enshrined in the U. N. Charter and the subsequent U. N. multilateral 

conventions. 

B. Definition of Succession in Fact: 

Succession in fact may be defined as the replacement of the 

Islamic State by a member state of the covenant territory or vice 

versa in respect of a given territory and in accordance with certain 

criteria. Such replacement may be total in the case of the 

absorption of a Muslim state by a non-Muslim state or vice versa or 

partial such as the cession of a part of DHr al-Islam to a non-Muslim 

state or the cession of non-Muslim territory to the Islamic State. 



- 239 -

Therefore, the replacement of one Muslim state by another does not 

constitute succession in fact but the continuity of Islamic legal 

identity. 

2. Succession in Law: 

A. Legal Identity in IslaDdc Legal Theory: 

In international law, identity and continuity are confused with 

state succession44 • Within DH.r al-Islam <the Islamic territory) 

they are inseparable in that no succession arises since according to 

Islamic law45 any state that evolved within that territory was not 

regarded as new but enjoyed im§rat al-istila' <assumption of 

governorship by force) with or without the 'international capacity' 

to enter into treaty relations with a member state of DH.r al-~Ahd 

<the covenant territory) prior to the abolition of the Islamic 

KbilH.fa <the central government of the Islamic State). According to 

Islamic law, despite any territorial disintegration or crumbling of 

the governmental legal order no succession occurs. Rights and 

obligations acquired by the Islamic State, whose legal identity is 

intact, continue and any subsequent territorial changes or 

constitutional constructions are irrelevant. 

Both Muslim and non-Muslim jurists are in complete agreement that 

the test is 'identity' but according to Islamic law under the 

doctrine of i:roSra <power>, imH.ra Jr..ha~a <limited power> or i:m!Ira 

JA~ <full power> may be conferred upon an amir <governor). Only an 

amir possessing i:roSra 'XJtJma. can enter into a treaty of cession of 

territory either from or to DH.r al-Islam with a member state of the 

covenant territory4 G. According to this, territory was transferred 

from DSr al-'Ahd <the Byzantine territory> into D§r al-Islam and came 
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to possess Islamic identity by the domination of the Islamic rules 

over that territory. 

Im§ra ·A.l111118, however, may be achieved by imara al-istila' 

<assumption of governorship by force) in which the amir posseses not 

only 1 international capaci ty 1 but also 1 full treaty-making capaci ty 1 

as in the case of Iraq, but under such imara, <governorship) if a 

state is established the amir usually obtains recognition of his 

power from the Kb.alifa in return for the continuing in force of 

Islamic law over that part of Dar al- Islam4" 7
• The Islamic law 

criteria of identity determines that in spite of the competence to 

enter into treaties with non- Islamic states, the new state remains 

factually and lawfully a part of Dar al- Islam. As in the British 

Commonwealth48 , the French community49 and French system50 , limited 

power may be conferred upon the government of a territory including 

the participation in the negotiation, ratification or signature of 

treaties and this limited power cannot by itself lead to the creation 

of a new identity unless it is recognised not only by the mother 

state, as in the case of Iraq, but by other states51
• In the 

Commonwealth and French systems, however, full power may be acquired 

by force as in Islamic law, simply by secession from the Commonwealth 

or French system. Examples, include the secession of the Irish Free 

State from the British Empire52 and Algeria from the French system63 

and the creation of a new identity that belongs to the newly 

established state does not depend on recognition by the mother state 

but on that of the international community. 

Any changes occurring exclusively within D§r al-Islam are 

regarded as municipal changes54 , for D§r al-Islam is not only an 
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attribute of the Islamic State but also the sphere of the competence 

of Islamic law which compares with the functioning of a state's 

territory in international law56 

Within this territorial sphere the umma56 <the Islamic nation) 

is entrusted with the enforcement of the sovereign will of Allah as 

enshrined in the ~ari'a <Islamic law) and the safeguarding of this 

enforcement. With regard to this, the Qur'an states, 

Thus have We made of you an Umma justly balanced 
that ye might be witnesses over the nations, ... 67 • 

Thus, the term' umma' can be used to denote 'nation' 69 or 'state', 

the people of the latter being Muslims and non-Muslims69 • 

The umroa delegates the task of the enforcement and the safe-

guarding of the Sllari ··a to the Kllalifa by the principle of al-bay'a 

<delegation of authority), which implies that the obedience of the 

members of the u~ to the Knalifa is required so that he may carry 

out his tasks. Hence, the authority of the KJJalifa is derived mainly 

from his vicegerency and not from his sovereignty. 

The notions of siyHda <sovereignty), mullr <monarchy) and sultan 

held by the legal order of the pre-Islamic Arab political entities60 

were replaced by the Islamic legal order in which there is no 

supremacy for any human being but submission <of Muslims) to God and 

the relations between Muslims and non-Muslims are governed by one 

legal order known as the KJJil&'fa61
• 

The notion of the K/li lafa was not derived from any pre- Islamic 

legal order. It is an Islamic notion but has no defined role. 

However, the Kbilafa legal order was transformed under the Umayyids 

into a secular body but later reverted to a religious organ under the 
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Abbasi ds and the Ottomans until the disintegration of the Islamic 

State under Ottoman rule into several states after World War I. 

Since then, Iraq and Kuwait have emerged as sui juris cases with new 

doctrines derived mainly from the values of Islam and their 

contribution to the development of international law has been 

significant. Hence, the definition of certain terms with abstract 

meanings, followed by analytical scrutiny of the substance of the 

Iraq doctrine of devolution and the Kuwaiti doctrine of non-

devolution based on the above mentioned concepts is necessary. 

<i> Definition of Terms: 

Since the sources of al-siyar62
, <Islamic international law) 63 

are the same as those of the ~a.ri·a. <Islamic private law), the 

subject of succession is governed by one set of rules, yet the use of 

certain technical terms has created a very difficult problem in 

international jurisprudence as well as in Islamic jurisprudence. In 

Islamic law, t\-10 terms identifying succession exist, namely 'al-

ir.t.h.' e0d, (inheritance) and 'isti.Jmlaf"' 66 , <succession) . In Islamic 

.jurisprudence the term 'al-ir:.tll' (inheritance) denotes the lawful 

replacement of a natural person upon his death by another in respect 

of his properties and rights66 • The replacement occurs automatically 

in respect of the deceased private property and rights of the 

deceased but it does not include any obligations since they are 

removed from the inheritance before the replacement occurs67
• In 

this regard al-Qur'an states that: 

If the man or woman whose inheritance is in 
question has left neither ascendants nor 
descendants, but has left a brother or a sister, 
each one of the two get a sixth; but if more than 
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a third; 
69 

after payment of 

Thus the fathers of Islamic international law have used the term 

'inheritance' interchangeably between the cases of al-siyar <Islamic 

international law) and those of the ~ari'a <Islamic private law) and 

they have been followed by some of the moderate Arab jurists69 • 

The term 'isti.tbl!!f' <succession) denotes the replacement of one 

person during his life-time by another in respect of the holding of 

the prayer, leadership of the Islamic army or his position in the 

judiciary as a voluntary act, or the replacement of the imam upon his 

death by another. This is called KQil!!fa (vicegerency) and is 

regarded by all Islamic schools as an obligatory task of the UJ11111a 

<Islamic nation) 70 • The Qur'an employs the term vicegerent to 

denote the two cases. As regards the first case al-Qur'an states, 

Behold, thy Lord said to the angels: "I will create 
a vicegerent on earth." They said: "Wilt Thou place 
therein one who will make mischief therein and shed 
blood? - Whilst we do celebrate Thy praises and 
glorified Thy holy <name)?" He said: "I know what 
ye know not" 71 

while as regards the second case the Qur'an states: 

If ye turn away, -I <at least) have conveyed the 
Message with which I was sent to you. My Lord will 
make another People to succeed you, .... 72

• 

The term 'mir§.t.b.' (inheritance) is misleading since it confuses 

the concepts of succession in municipal law and succession in 

international law, which are completely separable from each other. 

In addition, the Qur'an employs the term only within the context of 

the relations between individuals73
, while the term 'istik.ill~"f' 

<succession) is used in the Qur'an in the context of politics and 

rule. Thus the modern trend of Arab j urists74 , with a ·similar 
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tendency prevailing among European j urists76 , has been tovrards the 

employment of the term 'isti.Jrlll!Jf' <and its comparable term in 

English Language - 'succession •) to denote the replacement of one 

state by another. Arab jurists have followed this tendency as a 

result of the unity in the sources of Islamic law and have used a 

selective method while European jurists have based their views on an 

analogy drawn from Roman municipal law which is sometimes found in 

Western state practice76 • Many Western authorities77 have objected 

to the use of the term 'succession' in this context since its use in 

municipal law denotes the devolution of rights and obligations of a 

natural person upon his death to another natural person by the 

operation of law, which is not found in state practice78
• 

The use of the term 'istiJrill~f' <succession), however, does not 

pre-judge the existence or non-existence of the rules of state 

succession either in Islamic or international law. 

(ii) The Criteria of Succession: 

Using a variety of legal philosophies, Islamic and Western 

authorities have employed a range of' criteria. Some Muslim jurists 

have regarded the external changes of a state that affect its 

territorial sovereignty as constituting a criteria of succession79
• 

Similarly, some Western jurists have employed the criteria of 

territorial sovereignty to identify the occurrence of succession of 

states90 • This approach may be regarded as conforming to the 

Islamic concept of the division of the world into the Islamic 

territory and the covenant territory but it neglects certain legal 

criteria such as the 'legal personality' and 'treaty-making

competence' of a state. Many European authorities have used the 
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criteria of 'treaty making competence' to identify the occurrence of 

the lawful succession of states81
• No Muslim authority, however, 

has attempted to employ this term because in Islamic theory such 

human function has been delegated by God to the umma, in whose name 

the u.mma. <Islamic nation) has exercised such competence directly82 

or indirectly by delegating such competence to the KJJalifa83
• By 

means of the 'A,kd al-bayJa <the contract of delegation of authority> 

the K.halifa has the authority to delegate such competence to any 

Muslim leader94 without changing the factual and legal identity of 

the territory over which the leader exercises the delegated treaty-

making competence. Furthermore, the use of the criteria of 'treaty-

making competence' is criticised on the grounds that it does not 

exclude certain situations resulting from military occupation85
• 

Thus the term 'sovereignty' has been used by many European jurists86 

and also, mistakenly, by some Muslim jurists87 to identify the 

occurrence of state succession on the international plane. 

The criterion of 'sovereignty' not only fails to cover certain 

cases of the replacement of one state by another88 but also runs 

contrary to basic principles prevailing among European theologians, 

politicians and jurists. According to Bodin: 

If we should define sovereignty ~s ~ power leg-:tt~us 

o:mmibus soluta, no prince could be found to have 
sovereign rights, for all are bound by defined law 
and the law of nature, and also by that common law 
of nations which embodies principles distinct from 
these89 • 

This doctrine is echoed by the .Mu'tazilite School who place special 

emphasis on human reason which is used to temper God's law and 

natural law90
• Similarly, Hobbes emphasised that: "the ruler was 
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above his own laws but under God's or under the law of nature" 91 and 

added that the law made by the sovereign creates rights and 

wrongs92 • The A~'arite School also espoused this belief but stated 

in addition that Allah <God) must be the absolute sovereign alone93 • 

Austin, a European jurist, followed the same tendency94 • 

The above-mentioned views of European theologians, politians and 

jurists on the legal concept of sovereignty are in harmony with that 

of Islamic law95 and modern Muslim jurists. Modern Muslim jurists96 

have postulated that no human being or political entity is entitled 

to 'sovereignty', but the principle of al-~ura <consultation) 

permits the umma to delegate the authority to enforce the sovereign 

will of Allah as manifested in the S}Jari 'a <Islamic law) to an ima::m 

<leader) or Khalifa, as the Qur'an states: 

Those who hearken to their Lord, and establish 
regular prayer; who <conduct) their affairs by 
mutual consultation .. , 97 

and to dispose of the Kllalifa if he deviates from or is unable to 

carry out the task99 • For this reason, the authority conferred upon 

the imam or the Islamic government is not 'sovereignty' but 

' vicegerency' , i. e. the responsi bi 1 it y to conduct the internal and 

international relations of the u~. Consequently, the shortcomings 

of 'sovereignty' as a criterion for identifying the occurrence of 

state succession results from its religious nature for humans can 

possess no 'sovereignty' but only 'responsibility' towards each other 

or God. Moreover, responsibility in this sense, not sovereignty, 

covers a great number of situations of state succession, a fact 

realised by the International Law Commission, after extensive debate. 

It came to the conclusion that the best criteria to define the 
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occurrence of state succession resulting from various circumstances 

is 'the responsibility for international relations' 99 • Islamic law 

has advocated this between private individuals and between 

states 1 00
• 

B. Definition of Succession in Law: 

Lawful succession in Islamic law may be defined as the replacement 

of a state <predecessor) by the Islamic State <the successor) or vice 

versa in the responsibility for the international relations of a 

certain territory, whose effects are recognised in international 

law101 as well as in Islamic law and its rules governing the 

relations between the Islamic territory and the covenant territory. 
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SECTIOB 2: SELECTIVE LEGAL DOCTRIIES: 

1. The Iraqi Legal Doctrine of Devolution: 

A. Devolution of Treaties in the Light of the Iraqi Legal 

Doctrine: 

{i) Substance of the Doctrine: 

In Islamic legal theory, state succession occurs when the Islamic 

State replaces a member state of the covenant territory in the 

responsibility for the conduct of the international relations of a 

part of the latter's territory or vice versa, only where it is by 

mutual consent, as in the case of Iraq. The conduct of the 

international relations of Iraq by Great Britain was not delegated by 

force but by the mutual consent of the parties as embodied in the 

1922 Treaty of Alliance 1 02 • Article 10 authorised Great Britain to 

conclude treaties on behalf of Iraq or extend them to her. The 

treaty constituted 'ak.d wak.!Ila <contract of agency) 103 according to 

which Great Britain replaced the Islamic State <the Ottoman Empire) 

in the responsibility for the conduct of the international relations 

of the territory of Iraq. Subsequently, the question has arisen as 

to the effect of this event on treaties concluded by the Islamic 

State <the Ottoman Empire) of which Iraq, prior to its separation, 

constituted an integral part. 

The key to this question lies in the Islamic concept of identity 

as mentioned above, according to which state succession occurs only 

as a result of a break in the factual and legal identity of a 

territory. As long as the territory remains under Islamic authority 

and is governed in accordance with Islamic rules, no break in its 

Islamic identity can occur, and it remains a part of Dgr al-Islam and 
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its population a part of the U11111Ja whatever changes the territory 

undergoes. As far as its legal identity is concerned, a break in the 

identity of a part of D!1r al- Islam occurs only when the people of 

that part no longer constitute a part of the u111111a <Islamic nation) 

and Islamic law is no longer dominant in that part 104 • 

As far as Iraq is concerned, she did not undergo such changes in 

her factual or legal identity. However, the delegation of the 

conduct of the international relations of Iraq to a non-Muslim state 

<Great Britain) amounted to the replacement of Islamic law by 

international law in this sphere and thus according to Islamic legal 

theory the external Islamic identity of Iraq remained passive or at 

least suspended during the mandate period until she regained power to 

conduct her international relations upon her formal independence in 

1932, while her internal identity remained unaffected as a result of 

the continuity of the application of Islamic law to certain subject 

matters106 and the recognition of Islam as the official religion of 

the state in Article 13 of her 1st Constitution. Thus the devolution 

of the treaties of the parent state <the Ottoman Empire) to Iraq was 

determined by Islamic legal criteria106 and governed by Islamic law 

in its definition of legal and illegal contracts and the attachment 

of the treaties of the Islamic State to the identity of the uJIUDa. 

According to these criteria, therefore, the treaties of the parent 

state devolved to Iraq after the latter came under the mandate regime 

on the ground that until this stage Iraq, according to Islamic law, 

did not possess a mature Islamic identity independent from that of 

the Islamic State. This is not only emphasised by the parent 

state 107 and by the other emerging Arab states 1 oa but also by 
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several member states of the covenant terri tory 1 09 • Such 

devolution, however, is not based on any rules of state succeSsion in 

Islamic legal theory but on the general principles of Islamic law 

governing the conclusion of treaties 1 10 according to which the 

treaties of the Islamic State are attached to the identity of the 

U111111a. Moreover, such devolution of treaties is not to be confused 

with the formula of 'opting out, ipso jure continuity' 111 of 

international law, which emerged later. 

The development of the independent Islamic legal identity of Iraq 

began with the conclusion of her 1922 Treaty of Alliance with Great 

Britain, which constituted under international law an application of 

the mandate system and under Islamic law the contract of agency 

through which Iraq delegated the conduct of her international 

relations to Great Britain. Accordingly, upon the independence of 

Iraq the criteria determining the devolution of the treaties of the 

predecessor state <Great Britain) to Iraq and the rules governing 

such devolution are exclusively derived from international law using 

the criteria of the applicability of the treaties to the territory of 

Iraq at the date of independence, such as the law making the 

dispositive nature of the treaties and the treaty-making competence 

of Iraq, which may have participated in the negotiation or conclusion 

of the treaty in question. Furthermore, the formal independence of 

Iraq was conditioned by certain undertakings to be declared by her 

government towards the members of the League of Nations 1 12
, one of 

which was 

<g) maintenance in force of the international 
conventions to which the mandatory power acceded on 
behalf of the mandated territory 1 13 
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Thus in principle, the devolution of the predecessor's treaties to 

Iraq at the date of independence on 3 October 1932 114 up to 1955 as 

defined by Article 8 of the 1930 Treaty of Alliance between Great 

Britain and Iraq 1 15
, was governed by the principle of ipso jure 

continuity (opting out) 116
• However, such devolution is not 

absolute but conditioned by compliance with certain principles of 

Islamic regional law relating to the legality of the object and 

purpose of the treaties 1 17 according to vlhich Iraq is entitled to 

pick and choose among these treaties. 

For the purpose of identifying the rules governing the devolution 

of treaties in the Iraqi legal doctrine, a distinction should be made 

between treaties concluded by Great Britain and those concluded by 

Iraq herself. Britain concluded various treaties with the member 

states of the covenant and Islamic territories. Because of the legal 

vaccuum created by Iraq's assumption of governorship from the parent 

state without possessing an independent legal identity, Britain 

extended some of her treaties with the member states of the covenant 

territory to Iraq before the mandate upon Iraq was confirmed by the 

League and subsequently by the 1922 Treaty of Alliance. These 

treaties, however, had no 

independence fell to the ground. 

legal basis whatsoever and upon 

Thus according to the principle of 

pick and choose 1 1 e, Iraq was able to opt to continue some of these 

treaties upon the consent of the other party or parties along with 

the principles of free consent, and of sovereign equality between 

states as embodied in the covenant of the League of Nations 119
• The 

legal effect of this formula on devolution or non-devolution depended 

solely upon Iraq's option according to which Iraq's assent to Great 
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Britain's acts, such as a declaration of the application to Iraq, 

acceptance, approval, accession or ratification of the treaies in 

question established that the treaties devolved not from the date of 

Iraq's assent or independence but from the date of Great Britain's 

acts. However, the accession of Iraq by her own name created a break 

in the legal continuity of the application of those treaties which 

were only regarded as being applicable to her territory from the date 

of accession 1 20 • 

Great Britain also as mandatory power under international law and 

as agent under Islamic law extended to or excluded on behalf of Iraq 

as mandated territory under international law or as principal under 

Islamic law various treaties concluded with the member states of the 

covenant and the Islamic territories. Upon independence, these 

treaties devolved to Iraq not by any rule relating to international 

law, but by the rules of Islamic law, which according to the aanafid 

School 1 21 govern the devolution of contracts concluded by a non

Muslim agent on behalf of a Muslim, provided that they do not 

conflict with Hukiik. Allah <rights of God) 1 22
, which constitute the 

Islamic rules of jus cogens. 

The evolution of the Islamic identity of Iraq began with the 

conclusion of bilateral and multilateral treaties with member states 

of the covenant and Islamic territories as well. Treaties of a non

constituent character concluded by Iraq with member states of the 

covenant territory under the auspices of the League of Nations, which 

were not amended by the U.N. Protocols lapsed in accordance with the 

principles of the termination of treaties orrebus sic stantibus, as 

existed in Islamic internationl law123
, save those treaties of 
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territorial nature. Iraq also effectively signalled her rights under 

customary international la'fl as a newly independent state to succeed 

or accede to those multilateral treaties concluded under the auspices 

of the League of Nations which were amended by a U.N. protocol. The 

major criterion in following the procedure of succession or accession 

was the consistency of the treaty in question with the independence 

of Iraq. 

The devolution of multi lateral treaties of a constituent 

character to Iraq at the date of independence depended, as far as the 

Iraqi doctrine is concerned, on whether the treaty formed the 

constitution of an international organisation or was only concluded 

with that organisation. Some constitutions of international 

organisations permit the participation of a non-state entity or a 

dependent territory, such as Iraq under the mandate. Upon admission 

to membership of such organisations, the new member usually 

acknowledges its acceptance of the treaties adopted within the 

organisation. With Iraq's independence, such membership matured into 

a full one and the constitution of these organisations as 

multilateral treaties and the treaties adopted with these 

organisations devolved to Iraq in fact and in law by becoming 

connected with her legal identity and international personality and 

were therefore governed by the universal principle of al-'a}rd 

.s.bari·at sl-Jluta·§}!J.dtn (pacts sunt servsnds) under- Islamic law 1 ~.d.. 

This principle is emphasised in the 1958 Aramco Arbitration Case126 , 

where basing its decision on Islamic system of law, the tribunal 

found that an oil concession concluded between the Saudi Arabian 
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government and Aramco was valid and binding on the parties because it 

was: 

In conform! ty with two fundamental principles of 
the whole Muslim System of Law, i.e., the principle 
of 1 i berty of contract within the 1 imi ts of the 
divine law and the principle of respect for 
contracts Under Muslim law, any valid 
contract is obligatory, in accordance with the 
principle of Islam and the law of God, as expressed 
in the Qur'An: "Be faithful to your pledge to God, 
when you enter into a pact". 

Iraq did not conclude by herself a bilateral treaty with any 

member state of the covenant territory without the participation of 

the mandatory power except with the mandatory power itself, but 

gradually the mandatory power transferred the treaty-making 

competence to the government of Iraq to conclude treaties with 

neighbouring Arab states and subsequently with any state. According 

to the Iraqi doctrine, the devolution of these treaties to Iraq at 

the date of independence was achieved by various methods. Bilateral 

treaties that were concluded with the mandatory power before 

independence were terminated by succeeding treaties until they were 

finally superceded by the 1930 Treaty of Alliance 126 , which 

contained the devolution agreement. Thus it is necessary to examine 

the effects of the so-called 'devolution agreement' on treaties 

concluded not only by Great Britain but also by Iraq herself under 

the Iraqi doctrine of devolution. 

However, it will be recalled that Islamic law is based on what in 

modern language is termed 'monism' 127
, and thus analogies between 

the effects of private contracts to those of treaties is valid under 

Islamic international law. The contracting parties to the devolution 

agreement intended to achieve by that instrument effects similar to 
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those usually resulting from the contract in Islamic law known as 

'alid al-J:J.a wb.'la <contract of assignment). The parties to this contract 

are mul:J.~'l or dayin (creditor) who, in the devolution agreement 

resemble the third state, mulli 1 <assignor) who can be likened to 

Great Britain and mul:J.§l 'alyh <assignee) who relates to Iraq. 

The majority view of S'unni jurists 1 29
, with the exception of the 

Hanafid School, maintains that it is of paramount importance for the 

validity of the contract of assignment <the devolution agreement) 

that the assignee <Iraq> is under a contractual obligation to the 

assignor <Great Britain) equal to the contractual obligation to the 

creditor. 

The Malikid and Sb..afi' id Schools believe that the contract of 

assignment <the devolution agreement) as concluded between the 

assignor <Great Britain) and the creditor <third state) is based on 

an offer from the former being accepted by the latter without due 

regard to the consent of the assignee <Iraq), because the latter is 

responsible for the performance of certain contractual obligations 

for the assignor <Great Britain) and the change of creditor should be 

a matter of no concern to the assignee <Iraq). The only exception 

accepted by the l!mlikid School is when the consent of the assignee is 

essential, because at the time of the conclusion of the contract of 

assignment the assignee and the creditor are already in dispute 129 • 

According to the Hanbali School, neither the consent of the 

assignee nor the creditor is necessary for the conclusion of the 

contract of assignment. When the creditor does not consent to the 

contract of the assignment and the assignee turns out to be unable to 
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perform its obligations, the creditor can always return to its 

contractual rights with the assignor <Great Britain) 130 , 

The Hanafid School regards the contract of assignment as 

concluded between the creditor and either the assignor or the 

assignee or between the assignor and the assignee. When the contract 

of assignment is concluded between the creditor and the assignee, the 

consent of the assignor to the assignment is necessary, according to 

one view, on the grounds that the assignor may not wish the assignee 

to perform her contractual obligations 131 • Another view of the 

Hanafid School states that the consent of the assignor is not 

necessary for the assignee to put itself under an obligation to 

perform the contractual obligations of the assignor which can only be 

detrimental to the assignor 132 • When the contract of assignment is 

concluded between the assignor and the creditor the consent of the 

assignee is necessary since the assignee cannot be expected to 

perform certain contractual obligations if she has not given her 

consent 1 33 • When the contract of assignment is concluded between 

the assignor and the assignee, the consent of the creditor is not 

necessary for the contract to be binding upon the parties but it is 

not binding on the creditor if it has not consented to it. If the 

creditor consents to the contract of the assignment, a collateral 

contract comes into being between the creditor and the assignee which 

is independent from the original contract. 

According to one view of the Mal iki School, and to the Sh.~fi' i 

and Hanbal i Schools 134
, the contract of assignment, when validly 

concluded, transfers the obligation from and the claim against the 

assignor to the assignee, the effects of which means that the 
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assignor can no longer be held responsible for the contractual 

obligations because they have been extinguished by the assignment, 

even if it turns out after assignment that the assignee is unable to 

perform the new obligations. 

According to the H.anbal i, the Mali ki and one tendency in the 

S.b}lfi 'i Schools 1 35
, when the creditor made it a condition of the 

contract of assignment that the assignee was able to perform the new 

obligations <being bankrupt) but it subsequently turns out that the 

assignee is unable to perform these obligations <having become 

bankrupt), the creditor returns the claim against the assignor. 

The Ranafid School 136 accepts this view only if the assignee was 

unable to perform the new contractual obligations <because of 

bankruptcy) or was denied the contract of assignment and there was no 

evidence tp prove its existence. In this sense no state can demand 

the devolution of the pre-independence treaties to Iraq at the date 

of independence in accordance with the devolution agreement except 

Great Britain as a party to the devolution agreement. However, the 

other party or parties to Great Britain's treaties which were 

applicable to the Iraqi territory at the date of independence can 

request that Great Britain to perform the devolution agreement. This 

request may prove to be fruitless if it transpires that the 

devolution agreement has been terminated in accordance with its own 

provision. Accordingly, the 1930 Treaty of Alliance between Great 

Britain and Iraq \'las for the limited duration of 25 years starting 

from the admission of Iraq to the League of Nations on 3 October 1932 

and ending in 1955. Since 1955, the legal status of many pre

independence international treaties has remained unknown and must be 
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dealt with iil accordance with the general principles of Islamic 

international law regarding the termination of treaties 137 , 

The devolution agreement also had no legal effect with regard to 

the devolution of treaties concluded by Great Britain in accordance 

with the contract of agency or by Iraq herself with member states of 

the Islamic territory, since according to the general criteria of 

Islamic identity mentioned above, the continuous application of 

Islamic law to Iraq after her coming under the mandate regime, at 

least in governing the internal relations, denotes the continuity of 

the I~lamic identity of that territory. The only difference at the 

date of her independence was that Iraq had developed an independent 

and mature legal identity, derived from the Islamic identity, to 

which all treaties concluded by Great Britain on behalf of Iraq in 

accordance with the contract of agency with member states of the 

Islamic territory and those treaties concluded by Iraq herself 

attach. Therefore the treaties devolved to Iraq at the date of 

independence on the basis of Islamic rules governing the devolution 

of rights and obligations from the agent to the principal, and the 

principle of al-~akd ~ari~at al-muta~8kidin <pacta sunt servanda) as 

declared by Mahmassani, the sole arbitrator, in the Case of 

L.I.A.I.C.O. v. Libya139 who states that: 

. The principle of respect for the agreement is 
thus applicable to ordinary contract and concession 
agreement. It is binding on an individual as well 
as governments. 

Bearing all this in mind, however, the Iraqi doctrine of devolution 

as a human device has not escaped criticism. 

<11> Criticism of the Doctrine: 
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The Iraqi doctrine cannot escape criticism since as a species of 

Islamic legal theory which goes back to the seventh century A.D. it 

employs the term 'devolution• to identify the occurrence of treaty 

succession, a term which is literally used for the first time in the 

1930 Treaty of Alliance between Great Britain and Iraq, and moreover, 

the term 'devolution' not only denotes treaty succession but also the 

continuity of the validity of treaties. 

Such criticism, however, may not be justified if it can be 

concluded that the Iraqi doctrine concerns the legal consequences 

which follow from the replacement of one state by another in respect 

of a given territory whether the terms of 'devolution•, 'continuity' 

or • transfer' are used to identify these legal consequences. The 

rationale behind the use of the term 'devolution' is its historical 

connection with the territory of Iraq si nee the term ha w~·la 

(assignment or devolution) has been used by the H.anafid School of 

Iraq since its establishment in the first century A.H. <seventh 

century A. D.) to denote the transfer of rights or obligations from 

one natural person to another and subsequently it was used in the 

1930 Treaty of Alliance between Great Britain and Iraq. Furthermore, 

the use of 'devolution• is indispensi ble since more than any other 

term it covers all the legal consequences of the replacement of one 

state by another in respect of a given territory whether they are as 

a result of treaty succession or the continuity of treaties. 

The Iraqi doctrine of devolution can be accused of assimilating 

the state and the natural person and the Islamic rules governing 

external relations and those governing internal relations in respect 

of succession as does the doctrine of universal succession in 
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international law 1 39
• The reason for this is the non-distinction 

between rules governing the internal relations and those governing 

external relations in Islamic law, a characteristic similar to those 

legal systems which are based on monism140 • In the universal 

succession doctrine, however, the lack of distinction is created by 

an arbitrary analogy between a state and a natural person. 

It may be asked why the treaties of the Ottoman Empire were 

connected with the personality of the u.111111a while those of Great 

Britain concluded on behalf or extended to Iraq were not. This 

question touches upon the substance of the Iraqi doctrine. The reply 

is simple in that the treaties of the Ottoman Empire were concluded 

exclusively by an Islamic authority validly representing the u.111111a 

<Islamic nation) while those concluded on behalf of or extended to 

Iraq by Great Britain as a non-Muslim agent were exclusively 

connected to the personality of Iraq as a principal. 

Although the Iraqi doctrine of devolution constituted a 

furtherance of the Islamic legal order could it be said to have posed 

a threat to the international legal order because upon the 

independence of Iraq some of Great Britain's treaties fell to the 

ground? It is true that the treaties concluded by Great Britain on 

behalf of Iraq that had no legal basis fell to the ground but those 

validly concluded on behalf of or extended to Iraq by Great Britain 

did devolve to Iraq at the date of independence until they were 

replaced by new treaties negotiated between Iraq and the interested 

states. This procedural devolution is in itself in conformity with 

Islamic as well as non-Muslim thought 141
• 
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Lastly, some of Great Britain's treaties may be regarded as 

having been concluded on behalf of or extended to Iraq under 

military, economic or political pressure and the devolution of such 

treaties at the date of the independence of Iraq is tantamount to the 

infringement of the state's sovereignty. Such a theory, however 

fails to stand up in that with independence, Iraq had the right to 

pick and choose any of these treaties for her own benefit by 

negotiating with the other parties either to abolish those that were 

disadvantageous or replace them with new treaties. This right is 

closer to the so-called right of non-devolution that has emerged from 

the practice of Kuwait which will be discussed later. 

B. The Iraqi Legal Doctrine in the Light of International Law 

Doctrines: 

(i) The Doctrine of Universal Succession: 

Grotius 142 introduced the theory of universal succession from 

Roman private law to international law143 • According to this 

theory, all rights belonging to the predecessor state automatically 

devolve to the successor state 144 • This is in many respects similar 

to the Islamic theory of succession on the grounds that in the first 

place, there is no difference between rules governing succession in 

Islamic private law and those governing succession in al-siyar <the 

Islamic international law) 145 and secondly, all rights, not 

obligations, only pass automatically from a Muslim predecessor to a 

Muslim successor according to Islamic private law, since the 

obligation of the deceased is to be taken from the assests before 

succession 146 • In al-siyar, however, only the contractual rights and 

obligations of the parent state <the Islamic state) devolve to the 
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Muslim successor state by the operation of the law in the same way as 

in private law but the contractual rights and obligations of the non

Muslim predecessor state can only devolve to the Muslim successor 

state by consent, as in the case of Iraq. 

For Grotius, despite changes having taken place, the legal 

personality of the state continues, for there has been no change in 

identity 147
; rights and obligations are attached to the 

territory 148 and to the legal personality 149 • Territory and 

personality pass automatically to the successor state together with 

the rights and obligations attached to them. 

Unlike succession in Islamic theory, Grotius did not distinguish 

between state succession and government succession. He only 

distinguished between those obligations entered into by the king in 

his princely capacity and in his personal capacity, and he asserted 

that upon the deposition of the king or his death, the former would 

devolve to the successor while the latter would vanish along with the 

kingl so. 

Following the failure in the practical significance of the theory 

of universal succession because of its abstract principles, which can 

be seen by its failure to attract states to its application, its 

advocates made some modifications to the original theory. For 

instance, Bluntschli 161 distinguished between state succession and 

government succession, while Vattel 1 52 made a distinction between 

'real' and 'personal' obligations and in addition stated that the 

successor should not be compelled to succeed to all the obligations 

of the predecessor. This view eliminates the harshness of the 

original theory which regards the devolution of the obligations of 
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the predecessor to the successor as compulsory and occurs through the 

operation of the law regardless of whether the states concerned 1 63 

consent to it or not. 

The theory of universal succession has been sharply criticised on 

the grounds that the analogy of state succession to that of 

individuals is unfounded since there is a big difference between the 

concepts of state 154
, state identity155 , state personality156 , the 

theory of state sovereignty and territory upon which the devolution 

of rights and obligations are based and those of a natural person. 

(ii) The Doctrine of Popular Continuity: 

With the national unification of Germany and Italy, the theory of 

universal succession received some modifications and emerged under a 

new title as 'the theory of popular continuity' 1 57 which was based 

on the distinction between the political and social personalities of 

a state. According to this, the occurrence of the succession of a 

state affects only the political personality while the social 

personality remains untouched 159 • Rights and obligations connected 

with a political personality vanish along with it while those 

connected with the social personality continue unaffected by the 

change 1 69
• The reason given to justify this theory is that "the 

legal condition of people" 160 continues unaffected and 

the territory and the men who occupy it are 
inseparably connected and form a permanent social 
personality despite the alteration of the political 
personality of the state 161 • 

As in the Islamic legal theory and unlike the doctrine of 

universal succession, this doctrine recognises the distinction 

between state succession and government succession within the 



- 264 -

framework of the distinction between personalities mentioned above, 

and moreover, the doctrine of popular continuity and the Islamic 

theory attach the treaties to the social personality in the case of 

the for mer and to the personality of the Ul1111Ja in the case of the 

latter, which continued unaffected by the occurrence of state 

succession. 

As far as the attachment of the treaties of the Islamic state to 

the personality of the UJ11111a is concerned, the KJJalifa <ima:m) replaces 

the Prophet in respect of the latter's temporal position in such 

matters as treaty-making competence and legislative power 162 by 

means of al-bay'a Cthe delegation of authority) of the ul1111Ja, but it 

must be noted that the personality of the Khalifa is also separable 

from that of the UIIJ11la. Treaties contracted by him in a private 

capacity are connected with his personality and disappear with his 

death while those contracted in his official capacity are connected 

with the personality of the UJ11111a and continue unchanged. 

Thus in Islamic legal theory the personality of the Ul111118 is a 

single one and any distinction in personality is between that of the 

umma and that of the leader of the Islamic State. Moreover, 

'sovereignty' is not possessed by the state, as the theory of popular 

continuity propounds, but is entrusted to the UJ11111a or the Islamic 

State, the two concepts meaning the same thing. The real possessor of 

'sovereignty' in Islamic legal theory is Allah <God) and thus it is 

unimaginable to contemplate the notion of a change of sovereignty and 

its effects on treaties as mentioned above. 

According to Islamic theory, the occurrence of state succession 

alters not only the political but also the social personality which 
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is denied by the theory of popular continuity. The Islamic theory 

also regards the identity of the UmmB as a single one from which a 

new Islamic identity may evolve and becomes responsible in the first 

place for its ovm treaty relations. If this new legal identity 

should vanish, its treaty rights and obligations automatically attach 

to the Islamic identity of the Ul1l11Ja., a case of substitution similar 

in some respect to that of the doctrine of organic substitution. 

{iii) The Doctrine of Organic Substitution: 

Huber 163 developed for the first time the continuity doctrine 

based on the concept of organic substitution which was influenced by 

the doctrine of corporate association as developed by Van Jierke 164 • 

According to Huber's doctrine, upon the replacement of one state by 

another 
The factual elements of people and territory are 
integrated in a new organic being; there is a 
change in the juridical element of organisation165 

and thus the replaced state loses its identity although "the organic 

forces which previously governed it remain unaffected .. 1 66 • The new 

personality of the successor state is substituted for the 

extinguished personality of the predecessor state and the successor 

state observes the remaining factual elements of the predecessor 

state with all the rights and obligations that are attached to them 

as though they were its own 167 • 

The continuity doctrine of organic substitution is considered 

more advanced and developed than the doctrines of universal 

succession and popular continuity since the devolution of rights and 

obligations from the predecessor to the successor state is 

optional 169 and not compulsory as in the doctrine of universal 
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succession. Moreover, it recognises the complete abolition of the 

personality of the predecessor state and thus cannot r~ise the 

question of the continuity of the identity of the predecessor state. 

As with the doctrine of popular continuity, the continuity 

doctrine of organic substitution admits, but with more clarity, the 

distinction between state succession and government succession. 

In Islamic theory, upon the occurrence of state succession, the 

factual elements of Dlir al-Islam <Islamic territory) and the U11111Ja 

<Islamic nation), as distinct from D!Jr al-'Ahd <the covenant 

territory) and non-Islamic nations, do not integrate into a new 

organic being entailing the substitution of a new legal personality 

and identity unless these factual elements lose their identity 

according to the Islamic rules analysed above, i.e. the community 

revokes their original a:ma·n <safe-conduct) which was concluded with 

the Islamic State, and Islamic rule and law no longer predominate in 

the territory in question. If all these conditions are satisfied 

then the incorporation of people and territory in the judicial 

organisation of a state, in order to create a new organic being and 

to produce change must occur only between the Islamic State and a 

member state of the covenant territory. It could not have this 

effect if it occurred between the Islamic State and a member-state of 

DHr al-Barb <the territory of war) for the same legal reasoning given 

above. 

The major difference, however, between the continuity doctrine of 

organic substitution and the Islamic theory of state succession is 

that in the latter most of the legal institutions attach to the 
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juridical element <the Ull1111a), few attaching to the factual elements, 

and pass with it to the new successor state. 

In the continuity doctrine of organic substitution, the lack of 

political agreement between the successor and the predecessor state 

means that the substitution of the former for the latter in its 

rights and obligations is a voluntary act, while in Islamic theory 

substitution, at least with regard to those connected with the 

juridical element, <u~) is an obligatory act. The voluntary 

substitution contemplated by the continuity theory of organic 

substitution could create chaos in international law and to prevent 

this, as a consequence, the continuity doctrine of self-abnegation 

has been established. 

<iv) The Doctrine of Self-Abnegation: 

Jell i nek has propounded the theory that the successor state is 

under a moral duty to take over its predecessor's rights and 

obligations in the interests of world order and stability169
, which 

Islamic theory propounds not as a moral, but as a legal obligation 

imposed by a rule of law. The sanctity of this rule is established 

by the willingness of a state to obey the basic principles of law and 

not by the kind of coercion or compulsion which the super powers use 

under the pretence of creating stability and a world order even where 

this is at the expense of fairness 170
• 

2. The Kuwaiti Legal Doctrine of Ion-Devolution: 

A. The Ion-Devolution of Treaties in the Light of the Kuwaiti 

Legal Doctrine: 

<i> Substance of the Kuwaiti Doctrine: 
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It will be recalled that the legal effects of the 1899 Exclusive 

Agreement between Great Britain and the SlJ.ayJrll. of Kuwait 1 7 1 are 

similar in some respects to those of the 1922 Treaty of Alliance 

between Great Britain and Iraq 172 in that the &ayll of Kuwait 

delegated the conduct of the international relations of Kuwait to 

Great Britain according to which Islamic law was replaced by 

international law in regulating the international relations of Kuwait 

and since the criteria determining the Islamic identity of a 

territory according to Islamic legal theory is the dominance of 

Islamic law within that territory, the domination of international 

law over the international relations of Kuwait suspended the external 

Islamic identity of that territory until Islamic law regained its 

previous position at the date of independence in 1961. The 1899 

Exclusive Agreement, however, did not affect the internal authority 

of the ~aykb of Kuwait and hence, as an exercise of that authority, 

Islamic and not British law has continued to govern the internal 

relations of Kuwait according to which the internal Islamic identity 

of Kuwait remained intact before and after the 1899 Exclusive 

Agreement. 

If Islamic law was applicable to Kuwait up to the assumption of 

British protection over that country, then the devolution of the 

treaties of the parent state <Islamic State) to Kuwait upon her 

coming under British protection are to be determined by the criteria 

and governed by the rules of Islamic law as opposed to international 

or British law. 

Under Islamic law, since the Kbalifa in concluding treaties with 

non-Muslim States legally represented the u~ of which the people of 
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Kuwait constitute an integral part, the treaties attached to the 

identity of the UJ1111Ja. Besides this, since up to the co·nsensual 

assumption of British protection over Kuwait, Kuwait did not develop 

an independent legal identity from that of the u~, upon the 

assumption of British protection over Kuwait, the treaties of the 

parent state <Islamic State) devolved to Kuwait insofar as they 

related to the territory of Kuwait, exactly as in the case of Iraq. 

Unlike Iraq, however, no state claims the devolution of these 

treaties except those physically and legally connected with the 

territory of Kuwait 173
• 

Unlike Iraq, since Kuwait did not enter into a devolution 

agreement with Great Britain, upon her independence Islamic law 

regained its previous position in regulating the international and 

internal relations of the territory of Kuwait and hence, as an 

exercise of her independence, it was for Kuwait not Great Britain and 

for Islamic law not international law to decide the criteria by which 

the devolution of these treaties should be determined 174
• 

For the purpose of identifying the rules by which the devolution 

of pre-independence treaties devolve to Kuwait and the criteria 

determining such devolution under the Kuwaiti legal doctrine, the 

pre-independence treaties may be divided into treaties concluded by 

Great Britain. and tr·eaties concluded by Kuwait herself. 

those treaties concluded by Great Britain as a result of the legal 

vaccuum existing in Kuwait as it did in Iraq,upon her assumption of 

governorship from the parent state and the assumption of British 

protection over her, Great Britain as protecting state extended some 

of her treaties with the member states of the covenant terriotry to 
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Kuwait. Unlike the 1922 Treaty of Alliance between Great Britain and 

Iraq, no legal basis for this extension was embodied in the 1899 

Exclusive agreement and therefore, the treaties were regarded as 

being connected with the personality of the contracting parties and 

fell to the ground at the date of independence as far as Kuwait was 

concerned, i.e., they did not devolve to Kuwait as a general rule in 

contradiction to the general rule of •devolution• which emerged from 

the practice of Iraq as a legal doctrine, as discussed above. 

Concomitantly, the rule of non-devolution that emerged from the 

practice of Kuwait as a legal doctrine derived its title from the 

negativism of the term • taiJ.wil 1 <assignment or devolution) as it is 

used by the H.anafid <predominant in Iraq> and by the Malikid 

<predominant in Kuwait) Schools 175
• 

Under the Kuwaiti doctrine the devolution or non-devolution of 

the pre-independence treaties must be determined by the criteria of 

the validity of treaties that exist in Islamic law 1 76 or by any 

other criteria of non- Islamic law, which qualify under the Islamic 

principle of the permissability of the conclusion of treaties unless 

they are prohibited by na~ <provision) 1 77 and are thereby valid 

such as those employed by international law 1 79
• Hence, with the 

exception of those treaties concluded with member states of the 

Islamic territory, under the Kuwaiti doctrine, the pacts of Great 

Britain may be 1 i kened to 'u){Crd al-fuf:i.Crl i <contracts of agent by 

ratification) 179 in Islamic law. 

According to Islamic law, when a person <or a state like Britain) 

purports to enter into a contract <or treaty) on behalf of another 

person <or state like Kuwait) without the authorisation of the 
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latter, they are knovm as a fuduli <agent by ratification) and the 

enforceability of such a contract <treaty) depends on the 

ratification of the person <or state like Kuwait) on whose behalf the 

contract <treaty) is made. The subsequent ratification of the 

contract <treaty) vests the fuauli <Great Britain) with the necessary 

authority and subsequently the contract <treaty) becomes enforceable. 

The Hanafi and the Maliki Schools180 have mutatis mutandis 

recognised the form and effect of the fuduli <agent by ratification). 

If this analogy is valid in respect of Great Britain's treaties then 

it supports the practice of the Government of Kuwait which always 

reserves under Islamic law, its right to pick and choose from 

amongst Great Britain's treaties by means of simple acceptance, 

approval, accession, ratification or declaration of continuity 181 • 

The Government of Kuwait usually selects one or more of these 

British treaties without making an express unilateral declaration to 

the other party and the treaties are applied to the territory of 

Kuwait on the basis of reciprocity for a period of two years from the 

date of independence. as in the case of G.A.T.T. 182 • unless they are 

abrogated or modified by mutual consent. At the end of this period. 

the Government of Kuwait will consider such treaties either as having 

been succeeded to or terminated. This doctrine may be regarded as a 

proposal to reconsider the treaties of the predecessor state with the 

other parties and assess the advantages and disadvantages of their 

renewal in a peaceful and friendly manner and is similar to what is 

known in international law as the 'opting in formula' 183 although it 

differs in the sense that no general declaration is made and both 

bilateral and multilateral treaties are treated alike. 
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As in the case of Iraq, since the 1899 Exclusive Agreement Kuwait 

has developed an independent Islamic legal identity from that of the 

Islamic State by entering into treaties by herself with member states 

of the covenant territory and with member states of the Islamic 

territory as well 194
• While under British protection, Kuwait 

concluded multilateral treaties of a constituent character with 

member states of the covenant territory, the devolution of which are 

determined by criteria established by Islamic law at the date of 

independence, which decree that the application of the law recognised 

by the legal order of a state and the conclusion of treaties in 

accordance with this legal order are indispensi ble aspects of the 

exercise of independence 1 as. Under Islamic law the treaties of 

Kuwait with member states of the covenant territory are legally 

concluded and connected with the legal identity of the contracting 

parties according to which the devolution of these treaties at the 

date of independence is not a voluntary but a mandatory act under the 

Islamic principle of al- 'akd s.b.ari 'at al-muta 'a'E.idi'n <pacta sunt 

servanda) 1 96 • Kuwait 

identity from that of 

has developed its own independent legal 

the u~ and thus she is internationally 

responsible for her treaty obligations at the date of independence. 

Similarly, bilateral treaties concluded by Kuwait while under 

British protection with member states of the covenant territory 

devolved to Kuwait 1 97 on the same legal grounds for multi lateral 

treaties, save those bilateral agreements and undertakings given by 

the ShaykiJ. of Kuwait to the protecting state during the era of 

protection, which not only constituted a delegation from the formal 

independence of Kuwait, but also contradicted the principles of free 
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consent and al-.shurut.. al-mub~·ila <lawful stipulations) as established 

in the Islamic law of treaties 188 • Thus these bilateral treaties 189 

did not devolve to Kuwait at the date of independence contrary to the 

general principle of al-'akd sbari'at al-muta'Hkidin <pacta sunt 

servanda). This exception in Islamic law can be compared to the 

generally established principle in international law that a newly 

independent state at the date of independence is clean from the 

predecessor's bilateral treaties in the sense that these treaties are 

connected with the identity of the latter190 • 

Under the criterion of legality of the treaties as established in 

Islamic law and enhanced under the Kuwaiti doctrine of non-devolution 

a distinction must be made between non-boundary and boundary treaties 

for the purpose of succession. Multilateral treaties of a 

constituent character concluded by Kuwait herself with a member state 

of the Islamic territory are connected with the identity of Kuwait 

according to Islamic law and at the date of independence devolve upon 

her as long as she preserves her Islamic identity, provided that the 

new legal status of Kuwait does not conflict with the object and 

purpose of the treaty or changes the conditions of its operation191 • 

Bilateral treaties concluded by Kuwait with member states of the 

Islamic territory were initially negotiated by Great Britain <agent) 

and subsequently ratified by the SJJ.aykJJ. of' Kuwait 192 • This change 

in the procedure of the conclusion of such treaties resulted from the 

gradual transfer of treaty-making competence in respect of Kuwait to 

the Sbaykll. The devolution of these treaties to Kuwait upon her 

independence under Islamic law is not based on any rules of state 

succession but on the rules governing the continuity of Islamic 
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identity, because the treaties are not connected with the identity of 

the negotiating state but with the identity of the ratifying one. 

The criterion of the validity of treaties in Islamic law has 

determined the effects of Kuwait's independence on treaties 

establishing her boundaries with neighbouring Arab states, namely 

Iraq and Saudi Arabia. Under such criteria, Great Britain <agent) 

had no sovereignty over the territory of Kuwait and hence, had no 

authority to establish territorial boundaries by treaties with the 

neighbouring Arab states. However, Great Britain in concluding these 

treaties was acting as an agent for Kuwait and Iraq. Thus apart from 

the validity of these treaties, upon the independence of the two 

states, these treaties devolved to them not on the basis of any legal 

rules of treaty succession but based on the rules governing the 

devolution of rights and obligations from the agent to the principal 

under Islamic law193 • The problem of the questionable validity of 

these treaties may be avoided by making an analogy to the contracts 

establishing boundaries of private properties and consequently the 

replacement of a Muslim state by another in respect of boundary 

treaties may be assimilated to the succession of a natural person to 

another in respect of contracts establishing boundaries of 

properties. The opposite view held by the Kuwaiti doctrine of non

devolution leads to the exemption of boundary treaties from the 

concept of state succession in Islamic legal theory in order that 

they be settled on other legal grounds by means of the i.dltihad 

<independent reasoning) of the leaders of Muslim states and the 

iflim'- <consensus) of Muslims. If this was achieved it would 

constitute a significant contribution by the Muslim and Arab states 
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to the development of Islamic law and also international law and its 

legal doctrines. 

<ii> Criticism of the Kuwaiti Legal Doctrine: 

All the criticism that has been directed towards the Iraqi 

doctrine of devolution has a sound basis as have the arguments in its 

defence since both doctrines have evolved from Islamic theory and are 

based on Islamic law. 

It may be noted that the term 'non-devolution' of treaties gives 

the impression that at the date of independence all treaty relations 

between the successor state and the outside world come to an end. As 

far as the Kuwaiti doctrine of non-devolution is concerned, no sudden 

interruption of the treaty relations between Kuwait and the outside 

world occurred as a result of the application of this doctrine 

because Kuwait had concluded in her own name various bilateral and 

multilateral treaties 194 • Furthermore, all treaties concluded with 

Muslim states continued in law and in fact on the same basis by which 

such treaties became binding on Iraq 195 • 

The benefits and sui tabi 1 i ty of the application of the Kuwaiti 

doctrine has been realised not only through the practice of Iraq but 

also through the subsequent practice of the Arab Gulf states196 , the 

protected Arab states197 and the non-Arab states and has been 

articulated by the development of the so-called clean slate doctrine 

which is in conformity with the right to self-determination. 

B. The Kuwaiti Doctrine of Ion-Devolution in the Light of 

International Law Doctrines: 

Similar to 'the Kuwai t:i. doctrine of" r1on-devolut:i.on' is the 

traditional doctrine of ' tabala rasa•, Cthe clean slate doctrine) of 
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state succession as developed by non-Muslim jurists199 to oppose and 

discredit the traditional doctrine which advocates the devolution of 

the rights and obligations of the predecessor state to the successor 

state 199
• The advocates of the non-devolution doctrines reject the 

devolution of rights and obligations on the grounds that upon the 

occurrence of total succession, the personality and identity of the 

predecessor state is replaced by a completely new personality and 

identity and thus there is no legal connection between the two. 

Despite the fact that state succession is governed by international 

law, the occurrence of state succession is an act of free will made 

by the new successor state and the assumption of rights and 

obligations is not compulsory200 • Rights, as opposed to the 

obligations of the predecessor state, may pass to the successor 

state201 • 

The rules governing state succession in respect of treaties, 

according to this point of view, are analogous to those governing 

personal agreement in the modern law of contract202 whereby a 

contract does not survive the death of the contracting party if that 

contract requires personal services from that party. 

The international law doctrine of non-devolution was later 

modified to denote that the territory and rights of the predecessor 

states are not transferred to the successor state but instantly 

become Vacantia Bona2°3 and the successor state assumes these rights 

and extends its sovereignty over the territory by 'its own will' 204
• 

The only exception recognised by the theorists of the international 

law doctrine of non-devolution, concerned 'dispositive' treaties205 • 
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The modification and development of this doctrine also depended 

on the distinction between state succession and government 

successionz06 according to which, upon government succession, all 

rights and obligations continue whereas upon state succession they do 

not survive. However, it might be argued that it is difficult to 

distinguish with accuracy in all cases between state succession and 

government succession since such changes can be very similar or 

ambiguous in many cases. Furthermore, although the non-devolution 

theory of clean slate was more widely accepted in the decolonisation 

period, in practice, there have been few cases of state succession in 

which the doctrine has been literally applied. 

The international law doctrine of non-devolution <clean slate) is 

generally compatible with the Islamic theory insofar as the 

assimilation of a treaty with a contract is concerned207 as well as 

the exception of the so-called 'dispositive' treaties from the 

general rule of non-devolution of the predecessor's treaties to the 

successor state because of the fact that all rights and obligations 

are connected with the personality of the state and vanish with it. 

It is also similar to the Kuwaiti doctrine of non-devolution 

regarding the lapse of the non-Islamic predecessor's treaties upon 

the occurrence of state succession and the freedom of the successor 

state to pick and choose among these treaties, although the Kuwaiti 

doctrine of non-devolution defines a period of time durin.g "rlhich the 

predecessor's treaties might continue209 • 

From what has been expounded above, it may be concluded that the 

practice of Iraq and Kuwait is not only based on Islamic legal theory 

but its application is also specific tu and associated with these two 
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particular stdtes. Furthermore, their practice has significantly 

contributed to the development of an Islamic theory that satisfied 

the need for the foundation of a specific body of legal rules to 

regulate the unprecedented problems of treaty succession created by 

the assumption of protection or mandate by non-Muslim state over many 

governments in the Arab land and the subsequent assumption by these 

governments of their independence. As states connected to one 

another by common interests, language, culture and geographical 

location the concept of territorial sovereignty towards their re-

unification is minimised to a certain extent. It is true that the 

body of legal rules that constitutes the Arabic public law has 

developed under the alien regimes, i.e. under the protection and 

mandate of non-Muslim states but this is a strength rather than a 

weakness for two reasons. Firstly, it is not wrong to cooperate with 

non-Muslim states to establish a common legal order which does not 

contradict the accepted principles of Islamic law in this regard209 • 

The public law of Europe developed due to the interraction between 

the independent states of Europe and those European states which were 

under the suzerainty of the Islamic State <Ottoman Empire) 210 in the 

same way that Arabic public law has developed between the independent 

Arab states and those Arab states under the protection and mandate of 

non-Muslim states. Secondly, the nature of state succession in 

Islamic legal theory requires the interraction between Muslim and 

non-Muslim states as described above. The evolution of the Arabic 

public law on treaty succession will now be discussed. 
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IITRODUCTIOI: 

The issue examined here deals with the means by which Arabic 

public law has developed and been established to satisfy the needs of 

modern Arab states. An immediate indication can be found in the 

constitutions of the newly independent Arab states, which, with the 

exception of Lebanon, unanimously reaffirm their Arabic identity and 

adherence to Islam. 

Using the primary sources of Islamic law <the Qur' !n and the 

Sunna) as a basis, the leaders of the Arab states have employed 

i~tih§d <independent reasoning) and other methodological legal 

devices, such as id .. Lmg ~ <consensus), ;tiy§s <analogical deduction), 

etc. to develop and establish a specific body of rules governing 

their inter se relations and their relations with non-Arab states. 

The flexibility of these sources and their adaptability to particular 

requirements determined by time and place have enabled the leaders of 

the Arab states to find among them devices that are compatible with 

the needs of the modern age, specifically treaties and custom. 

By applying the sources of treaties and custom, new customary 

law may be generated on the basis of conventional rules and treaties 

may codify the existing customary rules. This part deals with the 

creation of new customary law by the Arab states which came into 

existence relatively recently through various treaties and customary 

practice and this is exemplified by the practice of Iraq and Kuwait. 

Although most of these treaties and customs were based on Islamic 

legal theory, they were nevertheless specifically connected and 

identified with these states and separate from the rest of the 

Islamic world. 
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The creation of new customary law through the regional 

conventional rules means that new regional customary rules come into 

existence and have the same substance as the written rules, since 

creation presupposes a written text, i.e., the existence of treaties 

and so, the development and establishment of the Arabic conventional 

law on treaty succession and subsequently the Arabic customary law on 

this subject will be examined in the following chapters. 
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CHAPTER VII 

EVOLUTIOI OF THE ARABIC COIVHITIOIAL LAY OI TREATY SUCCBSSIOI 

SBCTIOI 1: UJDBi THE PROTBCTIOI OF IOI-IUSLII STATHB: 

1. The Practice of Ion-Gulf Arab States: 

A. Tunisia: 

The concept of the Exclusive Agreement has its roots in the 1881 

Bardo Treaty concluded between the French government and the Bey 1 • 

According to Article 3, the French government undertook to protect 

the Bey against any danger that might threaten the security of Tunis. 

The article embodies explicitly the delegation of the conduct of the 

international relations of Tunis to France according to which Islamic 

law was replaced by international law in regulating this sphere, 

exactly as was the case with Kuwait and Iraq, and thus according to 

the Islamic legal criteria determining the identity of a territory2 , 

the external Islamic identity of Tunis remained passive during the 

French protection until her independence in 1956. Unlike the 1899 

Exclusive Agreement between Great Britain and Kuwait and the 1922 

Treaty of Alliance between Great Britain and Iraq, Article 6 of the 

1881 Treaty between France and Tunis prohibited the Bey from 

concluding any treaty with a foreign power without the previous 

consent of the French government. The article, however, did not 

impair the legislative power of the Bey which he continued to 

exercise in accordance with Islamic law. According to the Islamic 

criteria of identity, this is evidence of the continuity of the 

internal Islamic identity of Tunis while under French protection. 

The legislative power of the Bey was shared by a national assembly 
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known as the Grand Council of Tunisia, which by virtue of Article 38 

of the Beyl ical Decree of 15 September 1945, was to be consulted 

before the adoption of any Beylical Decree on financial or social 

matters, and until these decrees received the visa of the French 

resident-general they were not enforceable3 • Therefore, the French 

jurisdiction in Tunis in foreign relations was acquired by virtue of 

the treaty of protection as was emphasised by the international and 

national tribunals. 

In the 1923 case of Iationality Decrees in Tunis and J(orocco 

between Britain and France4
, France contended that her jurisdiction 

extended to the territory of the protected states of Tunis and 

Morocco. The P.C.I.J.'s answer to this contention was that: 

The extent of the powers of a protecting State in 
the Territory of a protected State depends, first, 
upon the Treaties between the protecting State and 
the protected State establishing the Protectorate, 
and secondly, upon the conditions under which the 
Protectorate has been recognised by third Powers. 

s, 

Thus the determination of the French jurisdiction in Tunis depends 

upon an examination of the whole situation and it is clear from the 

quotation above that this would involve a study of the various 

international engagements by which the protectorate was first 

established, and then recognised. It was therefore no longer a 

question of the internal jurisdiction of a single state - France. To 

avoid this problem, the French government claimed that 1 t could 

exercise and divide sovereignty with Tunis within the latter's 

territory by agreement, a contention which compelled the court to 

have recourse to international law to evaluate such agreements with 

third states6 • 
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The opinion of the Permanent Court of International Justice did 

not go as far as necessary in order to establish whether Tunis was a 

subject of international law. According to Islamic legal theory, 

this denotes the continuity of the pre-protection identity of Tunis 

and the issue was later addressed by the I. C. J. in the Rights of 

United States Iationals in Xorocco Case of 19527 • 

The continuity of the pre-protection identity of Tunis and its 

separateness from the protecting state was further emphasised by a 

national court. In the case of Arous v. Dame Assuied of 19379
, the 

French Court of Cassation <Chambre Civile) held that, in an action 

for divorce involving a naturalised French subject resident in Tunis, 

a decree of the Bey of Tunis was applicable, because: 

The Tunisian state, which is not integrated into 
French territory but which merely submits to the 
protection of France, keeps its sovereignty. 

The continuity of the Islamic identity of Tunis upon the assumption 

of French protection over her did not contradict the fact that Tunis, 

as an integral part of the Ma~ib <Morocco), under various governors 

of the Islamic State had assu:med power by force and accordingly 

developed an autonomous factual identity from that of the Ma~i b. 

She nevertheless remained an integral part of D§r al-Islame; a fact 

which created a legal nexus with her treaties upon the assumption of 

French protection. 

The parties to the 1881 Treaty of protection dealt with this 

question whether consciously or unconsciously by espousing a 

principle recognised in Islamic law, according to which Article 4 of 

the treaty 10 emphasised the devolution of the pre-protection 
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treaties of Tunis. such as her 1873 Treaty with Britain 1 1 • to her 

under the French protection. 

B. Xorocco: 

As was the case with Tunisia, France assumed protection over one 

portion of Morocco by the 1912 Treaty of Fez 12 and besides this, 

Spain assumed protection over another part by the 1914 Treaty 13 • 

These treaties constituted no more than a Moroccan adaptation of the 

regime established by the French government in Tunis in 1881 which 

had the same legal effect on the external and internal Islamic 

identity of Morocco and this lasted until her independence in 1956. 

French control over the international relations of Morocco and 

consequently the domination of international rather than Islamic law 

was contemplated in Article 6 of the protection treaty according to 

which the Sherifian Government of Morocco undertook not to conclude 

any act of an international nature without the previous consent of 

the French government and in Article 5 which stated that the 

representative of the French government <Resident-General) to his 

Sherifian Majesty was 

the sole intermediary between the Sultan and his 
foreign representative and in the relations which 
these representatives maintained with the Moroccan 
government. 

These provisions of the Treaty of Protection clearly diminished the 

Sherif • s author! ty over the international relations of Morocco, of 

which the enforcement of Islamic law had been an indispensable 

aspect, until the final independence of Morocco in 1956. 

Conversely, French control over the internal relations of 

Morocco appears to have been limited by the preservation of the 
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personality of the Sultanate of Morocco through restoring its 

religious authority and prestige and associating French measures with 

those of the throne. Moreover, France undertook to 

safeguard the religious status, the respect and 
traditional prestige of the Sultan, the exercise of 
the Muhammadan religion and the religious 
institutions as contemplated in Articles 1-3 of the 
Protection Treaty. 

Hence, the Sherif <Sultan) retained his Grand Vizier <Prime Minister> 

and was given a Vizier to administer Islamic justice, education, 

worship and the royal states. The Resident-General, according to 

Article 5 of the treaty of protection, was charged with 

responsibility for overseeing the execution of the treaty and the 

authority to approve and promulgate, on behalf of the French 

government, all the decrees passed by His Majesty the Sheri f of 

Morocco. 

However, Article 1 of the 1912 Treaty of Protection between 

France and Morocco laid down limitations regarding certain matters on 

the internal author! ty of the Sherif, namely, that France should 

enter into an agreement with Spain concerning the latter's interest 

in the Spanish zone of Morocco and that the City of Tangier should 

retain its international characteristics and its municipal 

organisation 14
• 

The involvement of the protecting state in the internal 

relations of Morocco and its effects on her identity gradually became 

a matter of concern not only to Muslim and Arab states but also to 

non-Kuslim states. The internal authority of the Sherif was shared 

by the French Resident-General in accordance with Article 8 of the 

1912 Treaty of Protection and after the 9 September 1953 by the 
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Council of the Viziers and directors which was a government body that 

shared legislative power with the Sherif. Since the· Council 

comprised officials of French nationality in addition to the 

resident's visa as a requirement for the enforcement of the Sherif's 

decrees, it may be asked whether Morocco under French protection lost 

her international legal personality entailing her incorporation into 

French territory and subsequently lost her Islamic identity. As in 

the case of Tunis, this issue has been dealt with by international 

and national tribunals. 

In the 1923 case of Iationality Decrees in Tunis and 1Drocco15 , 

the French government contended that the Treaty of Protection with 

Morocco authorised her to establish a new regime in the fields of 

administration, justice, education and the economy in addition to the 

military field 16, an authorisation which led to the assimilation of 

the French zone of Morocco within French territory. The court, 

however, held that the issue of the legal status of Morocco under 

French protection "depends upon an examination of the whole situation 

as it appears from the standpoint of international law" 17 • Thus the 

examination was required to involve a study of the international 

agreement by which the protectorate of Morocco was created and 

subsequently recognised by a third power. It was no longer, as 

France contended, a question of the internal jurisdiction of a single 

state, namely France. The P.C.I.J. went no further than this as it 

had in the case of Tunis, and failed to declare whether Morocco 

possessed an international legal personality and was thus subject to 

international law. This omission was later redressed by its 

successor, the I.C.J. 
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In the Rights of the United States Iationals in Iorocco Case of 

1952 18
, the I. C. J. held that an international protectorate did not 

abolish the international personality of the protected state; and 

moreover, that the relations between the protecting and protected 

state were of an international character. 

This international character was no less than the continuing of 

the pre-protection identity of Morocco, and this was further 

acknowledged by the national courts of the protecting and protected 

states. In 1924 the French Court of Cassation held that 

Moroccan territory . remained foreign 
territory within the meaning of Articles 235 and 
236 of the Code of Military Justice . . 19 

The National Court of Morocco followed the same tendency. The Court 

of Appeal of Rabat in the 1937 case of Zabulon and Zabulon v. 

Procureur CoDDdssaire of the Government of Casablanca held that: 

Morocco, placed under the protectorate of 
France; has remained a foreign country, ... 20 • 

This is cogent evidence that the internal Islamic identity of Morocco 

remained intact under French protection. This factual identity had 

been established centuries before upon the Moroccan assumption of 

governorship by force from the Abbasi d Kb.al i fa21 • However, the 

above conclusion does not satisfy the correlative issue of the 

effects of the protection treaties on Morocco's treaties. 

As far as non-Islamic views on this question are concerned, the 

French government occasionally and Great Britain continuously 

maintained that the pre-protection treaties of Morocco survived 

protection. Before the assumption of French protection, Morocco 

granted various capitulatory rights to non-Muslim states22
• She was 
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a contracting party in various treaties and was bound by the Act of 

Algeciras of 190623
• Although the French government admitted the 

devolution of the capitulatory rights to Morocco under French 

protection, she denied the devolution of the other treaties. In the 

Jationali ty Decrees in Tunis and Jlorocco Case of 192324 , France 

argued that the effect of the Fez Treaty of 1912 was similar to that 

of annexation and therefore there was only one sovereign state on the 

international plane namely France, while in the internal sphere 

sovereignty was divided between France and her protectorate, Morocco. 

This argument, however, was not accepted by any interested states 

including Great Britain and in 1923 a dispute arose between Great 

Britain and Spain regarding the continuing in force of the 1783 

Treaty26 concluded between Great Britain and the Maghzen of Morocco 

by which the British Consul at Rio Martin was provided a sui table 

residence. In this case, Judge Huber examined the status of the 

protectorate in international law and its applicability to the 

Morocco case and decided that the conduct of Moroccan external 

affairs was delegated by the Maghzen to Spain, the latter being 

responsible for performing the former's obligations. As a 

consequence, the Anglo-Moroccan Treaty of 1873 survived the 

establishment of the Spanish protectorate over Morocco. 

The legal justification of such devolution under Islamic legal 

theory2 •, and the emerging Arabic legal doctrines27 therefrom, was 

that Morocco, as a part of D§r al-Isla~ had developed an independent 

legal identi ty29 from that of the Islamic state and her treaties 

were attached to this legal identity before and after the French 

protection over her. In spite of the absence of her external Islamic 
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identity during the French protection as a result of the domination 

of international law, as in the cases of Tunis, Kuwait and lraq, her 

internal Islamic identity remained intact during the French 

protection as a result of the recognition of the application of 

Islamic law by the treaty of protection, which was in many respects 

similar to the case of Egypt over which the protection of Great 

Britain was assumed not by treaty but by declaration, as will be 

discussed shortly. 

Before the assumption of French protection over the Arab states 

of North Africa, the region had no political boundaries but only 

natural ones, which usually separate the akglim <provinces) within 

D§r al-IslamP9 • However, Morocco had begun to establish her factual 

identity before the assumption of French protection over her, as, for 

instance in the 1844 Treaty establishing the Moroccan-Algerian 

Boundary following the line drawn by the latter when she was under 

Ottoman authority30 , although during the era of protection the 

protecting states <France and Spain) divided the Moroccan territory 

in accordance with their sphere of influence and in 1904 they 

concluded a convention31 in which the Moroccan territory known as 

the Spanish Sahara was apportioned to Spain. Boundary treaties 

legally concluded by Morocco devolved automatically to her under 

French protection while those violating her territory have been 

continuously and vigorously rejected by the Moroccan authority during 

French and Spanish protection and subsequently. 

C. Bgypt: 

The rationale espoused by the Islamic theory on state succession 

may not by itself be understood and applied to the problem of treaty 
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succession without the participation of a non-Muslim state, as has 

already been shown by the preceding examples of Muslim and Arab state 

practice. Egypt provides a good example of this. 

The development of the factual and legal identities of the Arab 

states has not solely been achieved by the assumption of governorship 

<power) by force, for some states have naturally and gradually 

achieved this position through the consent of the Islamic state 

herself. Since the 11 A. H. (633 A. D.) Treaty between Egypt and the 

Islamic State32 by which the former became an integral part of D§r 

al-Islam, it subsequently maintained it autonomous factual and legal 

identity under various governors and throughout the successive 

transfer of the KJJil§fa from the Arabs to the Otto:mans33
• Under 

Muhammad 'Ali, Egypt attained some autonomy in 1841 and by the 1873 

and 1879 Firmans34 acquired some treaty-making competence as far as 

commercial treaties were concerned. On 30 March 1874, a note was 

distributed to various European powers drawing their attention to 

this treaty-making competence conferred upon the Egyptian government 

and the desire of the Ottoman government to find a new basis for the 

Egyptian government's commercial treaty relations after the previous 

ones had been denounced. From 1889 to 1903, most states that had 

treaties with the Ottoman Empire complied with the Firmans and 

negotiated new treaties with Egypt, which subsequently attached to 

her new legal identity. This was consolidated by the subsequent 

practice of the non-Muslim states. 

Upon the assumption of British suzereignty over Egypt, the issue 

of the devolution of the pre-1873 treaties to Egypt arose, such as 

the Erzerum Treaties of 182335 and of 184736 between the Ottoman 
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Empire and Persia. The British view towards this was in accordance 

with the 1873 ottoman Firman which stated that the Egyptian 

government was vested with treaty-making competence with regard to 

commercial treaties and any subsequent Ottoman commercial treaties 

were inapplicable to Egypt37
, i.e. Egypt has developed an 

independent legal identity from that of the Islamic State <Ottoman 

Empire) without any use of force on the part of the Egyptian 

government or the new suzerain. Thus the devolution of the treaties 

of Egypt under British suzerainty raised no question. 

Upon the outbreak of World War I in 1914, Great Britain declared 

its protection over Egypt which lasted until 1922. Unlike the other 

protected Arab states, since this protection was not achieved by 

treaty, there was no change in the external Islamic identity of Egypt 

and therefore, the subsequent acts of Great Britain could be 

assimilated under Islamic law, as those of al-fuauli <agent by 

ratification) 38 , and could only be valid upon the consent of the 

Egyptian government. This was emphasised not only by the continuity 

of the pre-protection treaties under the Islamic rules governing the 

identity of a territory but also by the practice of non-Muslim 

states. The pre-protection treaties between Egypt and non-Muslim 

states continued until 1937 when the European states renounced their 

capitulatory rights in Egypt by the Treaty of Montreux39 • 

As in the case of Morocco, Egypt independently developed her 

Arabic factual identity by defining her territorial boundaries with 

the neighbouring states by treaties, such as the 1899 Agreement 

concluded between Egypt and Great Britain acting on behalf of the 

Sudan which defined the boundaries between the two Arab states-4°. 
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This was subsequently attached to the identity of Egypt and devolved 

automatically to her under the British protection. 
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2. The Practice of the Arab Gulf States: 

A. The Legal status of the hclusive Agreements under · Islamic 

Law: 

These sheikhdoms had certain common characteristics under 

British protection, one of which was the phenomenon of concluding an 

exclusive agreement with Great Britain. Those that followed this 

course were Bahrain in 1880 and in 189241
, Abu Dhabi in 189242 <to 

which the other Trucial ~aykbs adhered43 ), the new Saudi Sheikhdom 

in 191544 and Qatar in 191645
• 

At the outset, however, it must be asserted that unlike the 

protection treaties between the other non-Arab Gulf states with 

France, the exclusive agreements concluded between Great Britain and 

the Arab &ayJrJJs of the Gulf do not embody all the reciprocal 

considerations of the contracting parties and are thus similar in 

this way to the 1899 Exclusive Agreement between Britain and the 

~ay~ of Kuwait. They only embody the obligations undertaken by the 

~aykbs <like those undertaken by the ~aykb of Kuwait> which state 

that they will not cede, sell, mortgage or allow occupation for any 

purpose any portion of their territories 

. to the government or subjects of any other 
power without the previous consent of Her Majesty's 
Government for these purposes. 

Unlike the 1899 Exclusive Agreement with the ~aykb of Kuwait, by the 

terms of these agreements the ~aykbs' treaty-making competence to 

conclude treaties with foreign powers was suspended46 • Nothing is 

found in the agreements regarding the obligation of Great Britain 

towards the SJJaykbs and they are regarded under Islamic law as 

contracts. Contracts of this nature47 are viewed by the lianafid 
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School49 as f§sid <irregular), since the consideration of one of the 

contracting parties is ambiguous and such a contract is not 

enforceable against the other party whose consideration is well 

defined because the latter has bak al-faskb <the option of recession) 

of the contract. In the case of Kuwait, however, the consideration 

of Great Britain towards the :UlayJr.bs may be concluded from the 

subsequent agreements which may be assimilated, under Islamic legal 

theory, to those of the so-called al-fuduli <agent by 

ratification) 49 , and thus were only enforceable if they received the 

acceptance of the &ayJr.)Js. Assuming that Great Britain's acts as 

embodied in the Exclusive Agreement received the acceptance of the 

&aylis, the effects of such contracts on the Islamic identity of the 

Arab Gulf states and on pre-existing treaties must be examined. 

B. The Effects of the Exclusive Agreements: 

(i > On the Legal status of the SheikhdoliS: 

The legal status of the sheikhdoms under the exclusive 

agreements have been dealt with by both non-Muslim and Muslim 

jurists. The effects of the Exclusive Agreement on their 

international relations has been described by non-Muslim jurists such 

as Hurewitz60 who characterises the sheikhdoms as: 

... quasi-protectorates. . .. they nevertheless 
surrendered to the United Kingdom in treaties . 
. all external sovereignty .... 

and a non-Muslim statesmen, such as Roberts states that: 

The exclusive treaties entailed the Pax-Britannica 
. this insulated the Arab territories of the 

region from development in the Middle East over a 
century and a quarter and two world wars ... 61

• 
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This is a clear indication that non-Muslim jurists and statesmen have 

regarded the sheikhdoms as having lost their authority to· conduct 

their international relations under the exclusive agreements to Great 

Britain whereby non-Islamic law governed these relations. Concurring 

with Hurewitz's view, Al-Baharna expresses the Islamic and official 

point of view of the Gulf states by maintaining that: 

It is clear that although the sheikhdoms, in fact, 
possess the rights and duties which have been 
described above, they nevertheless lack some 
important :marks of independence, mainly, they are 
not fully independent of external control . . .. 

Also clearly propounded is the authority of the sheikhdoms to control 

their international relations, but the application of non-Islamic law 

to govern such international relations remains doubtful. 

This conclusion, however, is not only based on a juristic view 

but also on the practice of states. Great Britain referred to the 

sheikhdoms as "British protected states" in Article 6 of the 1927 

Jiddah Treaty between Britain and Saudia Arabia52 and as "the 

British protectorates, protected states and protected persons" in the 

Order-in-Council of 194953 • 

In order for such a view to have been internationally and 

regionally acceptable it must have been recognised by non-Muslim and 

Muslim states. An investigation into state practice at that time 

reveals that some non-Muslim states acquiesced with British 

protection in the Gulf in general54 , but the dominant Islamic power, 

the Ottoman Empire, continuously denied that Britain had any such 

role in the area65 until the conclusion of the 1913 Angle-Ottoman 

Draft Convention56
, 



- 347 -

Since the criteria determining the Islamic legal identity of a 

territory is the applicability of Islamic law, it is necessary to 

examine the law governing the international relations of the 

sheikhdoms under the exclusive agreements. An adequate treatment 

necessitates an investigation of the relationships between the 

sheikhdo:ms and Great Britain and between the sheikhdoms and third 

states. 

The views of non-Muslim and Muslim jurists also need to be 

consulted regarding the relationships between the sheikhdoms and 

Great Britain. Hurewi tz67 says of the sheikhdoms that ". . . they 

retained full internal sovereignty . n Roberts <formerly the 

British agent in the sheikhdoms> confirms this view by stating that: 

As far as the individual ruler's relations with his 
subjects was concerned, not merely was there no 
attempt to impose alien political institutions, 
such as parliaments or assemblies, but there was 
also no attempt to alter the laws or methods by 
which the rulers controlled their subjects, . . .. 

The ruler and his majlis are still the basis of 
Arab society in the Gulf .... As far as law is 
concerned the basis is still the shari~a . ... 

In disputes between rulers, the British did, of 
course, intervene extending thereby the philosophy 
of the Treaty of 1853 to cover disputes on land as 
well as at sea. 

. . relations between the rulers and their 
peoples were untouched, and even relations between 
rulers were left largely to chance .... se 

The Islamic and official view of the Gulf states has been propounded 

by Al-Baharna, who states that 

... The question arises as to how, in the absence 
of formal treaties and instruments, Britain came to 
exercise jurisdiction in the Gulf countries. An 
explanation of this is to be found in the 
• Explanatory Bates• attached to the Persian Gulf 
Orders-in-Council of 1949 a subordinate 
legislation of Britain. It was stated here, •• In 
the territories of all these CGulfl States, by 
agreement with their rulers, His Majesty exercises 
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jurisdiction over certain persons and properties" . 
. However, it is by no means clear as to the 

manner and farm in which the agreement between the 
two was legitimised. In the event, it can only be 
inferred that the rulers acquiesced in the exercise 
of British jurisdiction as published in the 
Statutory Instruments. It may also be surmised 
that the ruler's agreement was given orally ... 59 , 

All these views emphasise the continuing in farce of the pre-British 

<Islamic) law in the sheikhdams. Under Islamic legal theory this 

constitutes the sole criterion necessary to establish the continuity 

of Islamic identity and thus the British j urisdictian in the Gulf 

states was a foreign jurisdiction acquired by agreement as emphasised 

by the British courts. 

It is a well established principle in internatianal60 and 

Islamic laWS 1 that foreign sovereigns are entitled to jurisdictional 

immunity before a nati anal court, whereas non-sovereigns are nat62 • 

As far as the jurisdictional immuni ties of the rulers of the Gulf 

sheikhdams in British courts are concerned, the courts have acted in 

the majority of cases an the advice received from the authorities of 

the crown which is embodied in a certificate that provides exclusive 

evidence an jurisdictional immunity in the case cancerned63
• In the 

case of Antoun v. Barrison & Sons Ltd. and others of 23 September 

196564
, in which the ruler of Ras al-Kheima was a defendant, the 

court decided that "It was agreed that the Ruler of Ras al-Kheima was 

an independent sovereign". 

Since the sheikhdoms had recently emerged upon the assumption of 

British protection over them, they had only had time to develop 

relations with neighbouring Muslim and Arab states and though they 

were restricted in their external freedom of action by the exclusive 
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agreements they nevertheless maintained treaty relations with Muslim 

states which could hardly be regulated by a <British) law ·by which 

the other parties to these treaties were not bound. For instance, in 

1935, Saudi Arabia communicated directly with the &ay.kb.. of Qatar 

without the mediation of the British government. In its objection to 

such communication, the British government stated that: 

His Britannic Majesty's government learned with 
surprise that the Saudi Arabian government had sent 
a letter to the Shaikh of Qatar on a question that 
affects his foreign relations. Since these 
relations, as the Saudi Arabian government knows, 
are conducted to His Britannic Majesty's government 
by virtue of special agreement <concluded> with 
him, my government hope the Saudi Arabian 
government will in the future contact them, and 
abstain from communicating with the Shaikh whenever 
an occasion relating to Qatar presents itself . 
66, 

The note referred to Article 6 of the 1927 Jiddah Treaty between 

Great Britain and Saudi Arabia66 • The Saudi Arabian government 

replied by stating that: 

The undertaking of H.M. the King of the Hejaz and 
iajd and its dependencies is confined to friendly 
and peaceful relations with the a.mirs of these 
areas, and contains no reference to any obligation 
in the part of His Majesty not to relate to them or 
to be written to by them. After the Treaty of 
Jiddah, therefore, there was no change in the 
relations which existed between His Majesty and 
these a.mirs. On the contrary, these friendly and 
peaceful relations continued fully and completely, 
as did the continuous exchange of correspondence in 
various matters between them and His Majesty, since 
this is in support of the friendly and peaceful 
relations which His Majesty undertook to maintain 
as to the treaties referred to in Article 6 between 
the British government and these am:frs, they only 
concern and obligate the alllirs themselves and do 
not place any obligation upon our government67 • 

Thus the sheikhdoms under British protection, internally as well 

as regionally, continued the application of Islamic law with which 
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their Islamic identity is bound up. This will be supported by an 

examination of the practice of treaty succession. 

(ii) On Treaties: 

<a> Treaties Concluded between Great Britain and JeDber 

States of the Covenant Territory: 

With regard to those treaties of a non-constituent character 

which Great Britain concluded with non-Muslim states, her practice 

indicates that she was able to extend her multilateral treaties by 

unilateral legislation to the sheikhdoms, provided that the ~aykbs 

agreed to the extension as was usually mentioned in the legislation. 

In general the extension of the United Kingdom's treaties to her 

overseas territories occurred by means of various types of the so-

called 'territorial application clauses• embodied therein. 

summarised by Fawcett in the following words: 

Provisions 
acceptance 
provisions 
territories 
treaty and 
clause69

• 

for application ipso facto upon 
of the treaty by the United Kingdom, 
for some or all of the overseas 
to become separate parties to the 

inclusion of the colonial application 

This is 

However, in the case of the silence of the treaty, its application to 

the sheikhdoms became a matter of treaty interpretation. 

In multi lateral treaties of a non-constituent character, upon 

their conclusion or the intention to extend their provisions to the 

sheikhdoms, a separate declaration was attached to the treaty in 

question as in the 1949 Geneva Convention69 and the 1956 Slavery 

Convention70 or a specific provision was inserted either applying 

the treaty to the Gulf area without specifying any particular 

sheikhdom, as in Article 83, <Section VI, Part 2) of the 1917 
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International Sanitary Convention71
, or to all British overseas 

territories, as in certain :multi lateral treaties of a constituent 

character, such as the I.M.F. and the I.B.R.D. 72 • 

In multilateral treaties of a constituent character, the 

accession of Kuwait to membership of various international 

organisations provided the other Arab sheikhdoms with a good example 

which illustrated the evolution of her personality and the attitudes 

of various international organisations towards her. The attitudes of 

these organisations towards the dependent territories are reflected 

in their constitutions, which provide for the admission of states 

which are not members of the United Nations73
• Only Qatar and 

Bahrain during British protection took advantage of these provisions 

and became associate members of UNESC074 • 

In addition to the extension of British multilateral treaties, 

the British government, through the so-called 1 colonial application 

clause 1 
, applied several of its bilateral treaties with European 

states to the sheikhdoms75 or on their behalf concluded bilateral 

treaties with international organisations76
• All the above-

mentioned British treaties are regarded by Islamic legal theory as 

acts of fuduli <contracts of agent by ratification) and unless they 

received the acceptance of the ~aykbs they were of no legal force in 

respect of the sheikhdoms. 

<b> Treaties Concluded between Great Britain and Iember 

states of the Isla.dc Territory: 

In the pre-protection era, Great Britain concluded treaties with 

the Islamic State <the Ottoman Empire> which represented the Islamic 

world on the international plane, while the internal affairs of D!r 
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al-Islam were left under the full control of various self-governing 

~aykbs, such as the Arab ~aykis of the Gulf77 • Upon the ·~aykbs' 

assumption of governorship by force from the Islamic State and the 

delegation of the conduct of their international relations to Great 

Britain, no break in their Islamic identity occurred. Therefore, 

since under Islamic legal theory the treaties of the Islamic State 

attach to the identity of the u111111a, of which the people of the 

sheikhdoms are an integral part, and since the sheikhdoms had not yet 

developed a legal identity independent from that of the Islamic 

State, the treaties of the latter with member states of the covenant 

territory devolved automatically by the operation of Islamic law to 

the sheikhdoms upon their assumption of governorship from the Islamic 

State and subsequently upon their coming under British protection. 

This is a well established principle of Islamic law and is supported 

by the practice of treaty succession between the Arab and non-Arab 

states. As was the case with Kuwait, in spite of the existence of 

this legal nexus between the treaties of the Islamic State and the 

sheikhdoms, no state actually claimed the devolution of any treaty 

except those physically connected with the territories of the 

sheikhdoms, such as the 1913 Angle-Ottoman Draft Convention7 e. 

In connection with the treaties of the Islamic State, the Arab 

~ay lis of the Gulf had been authorised by the Islamic central 

government before their assumption of governorship <power> to enter 

into multilateral and bilateral treaties with Great Britain79 and it 

may be contended that these treaties did not survive the new 

circumstances created by the exclusive agreements. In support of 

this, Great Britain upon the assumption of French protection over 
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other Arab states remained faithful to the opinion that the 

assumption of protection over a territory did not affect the pre-

existing treaties of the territory concerned. Secession was followed 

by British protection over the sheikhdoms, and accordingly the 

treaties devolved to the protecting and protected state in fact and 

in law. There was no legitimate reason to question this other than 

that the international nature of the treaties became questionable in 

the new situation. 

The status of these treaties under the new circumstances should, 

therefore, be determined not only under international law but also 

under Islamic law. lon-Muslim jurists such as Brierly80 did not 

regard treaties between protecting and protected states as 

constituting treaties under international law, on the grounds that 

they did not create rights and obligations between the contracting 

parties81 • On the contrary, Lauterpacht states that: 

Agreements made between the protected and 
protecting states, either at the time of the 
establishment of the protectorate or subsequently, 
could not be regarded as treaties [however, such 
agreements] . . . have been so treated juridicially 
by both international and municipal tribunals. 
Rules and principles of international law 
applicable to treaties have been applied to 
the:m.Ell2 • 

Lauterpacht is referring to the decision of the International Court 

of Justice in the Rights of United states Iationals in IOrocco Case 

of 195293 in which the Court held that, Aft [the 1912 Treaty of Fezl 

was an international instrument" under which Morocco, "remained a 

sovereign state ..... and to the advisory opinion of the P.C. I. J. on 

the jurisdiction of the Court of Danzig94 in which Poland did not 

question the international character of the treaty concluded between 
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her and the protected state of Danzig. The principles propounded by 

these non-Muslim authorities are in harmony with Islamic law and may 

be applied to all treaties concluded between the sheikhdoms and Great 

Britain, including the Exclusive Agreements. They are supported by 

other non-Muslim jurists such as Liebesny, who maintains that since 

the sheikhdoms were still under British protection but possessed most 

of the attributes of sovereignty, their treaties with the United 

Kingdom may be placed "in a special category somewhat similar to that 

of French protectorate treaties with Tunisia and Morocco" as. 

Moreover the United Kingdom herself, on various occasions, referred 

to her "treaty relations" with the sheikhdoms, also specifying that 

these • treaties• were concluded with "independent states which Her 

Majesty's Government are under duty to protect" 66 • The British 

government, however, did not intend by this statement to imply that 

these instruments constituted international treaties to which the 

rules of international law could be applied. However, the rules of 

Islamic law governing the conclusion, performance and interpretation 

of treaties were recognised by one of the contracting parties to the 

treaties, as opposed to British law, and its applicability to such 

treaties67 cannot be denied. 

This fact was gradually recognised by the British government as 

is demonstrated in their return of treaty-making competence to all 

the Arab &aylrb.s of the Gulf to negotiate and conclude commercial 

treaties with non-British nationals and to grant oil-concessions 

without the interference of the British government99 • Later on, the 

exercise of the treaty-making competence of the ~ay~s was extended 

to boundary and non-boundary treaties alike. 
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As regards boundary treaties, at the beginning, Britain, as the 

dominant power in the Gulf area, concluded various bilateral ·treaties 

of a different nature with Islamic and Arab states. One of these 

treaties was the 1913 Angle-Ottoman Draft Convention99 which 

constituted a territorial settlement of the Gulf area following the 

assumption of governorship <power) by various Arab ~aylis from the 

Islamic central government at Istanbul. The convention contained 

five parts. Part one defined the status of Kuwait and its boundaries 

<Articles 1-10>, part two defined Qatar and its boundaries <Articles 

11-12>, part three defined Bahrain and its boundaries <Articles 13-

15), part four defined the British zone of influence in the Gulf 

<Article 16> and part five defined the demarcation of the Eastern 

boundaries of Arabia <Article 17). 

By the 192'7 Jiddah Treaty90 , the 1915 Treaty of Protection 

between Great Britain and Saudi Arabia was superceded and the new 

treaty established relations between Saudi Arabia and the other 

she i khdo:ms9 1 • 

This settlement encouraged the Arab &aykb.s to rely on their 

treaty-making competence to establish their independent factual 

identity by means of a proclamation and subsequently by a treaty. 

Following President Truman•s proclamation in 194592 on the extension 

of U. S. jurisdiction and control over the natural resources of the 

sub-soil and seabed of the continental shelf beneath the High Seas, 

contiguous to her coast, Saudi Arabia in 194993 , Bahrain, Kuwait, 

Qatar and the six sheikhdoms of the Trucial Coast issued 

procla:mations94 claiming that the seabed and sub-soil areas of the 

Gulf contiguous to their coasts was subject to their jurisdiction and 
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control and the boundaries of such areas would be determined by 

agreement between the states concerned. Accordingly, the ~ay~ of 

Bahrain concluded and ratified the 1958 Boundary Agreement with Saudi 

Arabia96 with King Sa'ud without the participation of the British 

Political Resident, since at that time the British government did not 

maintain diplomatic relations with Saudi Arabia. The British 

Political Agent in Bahrain on 21 April 1958 informed the Bahrain! 

authority that: 

Her Majesty's Government in the United Kingdom were 
prepared formally to view the provisions of the 
Agreement of 1880 and 1892 insofar as the agreement 
between the ruler and King Sa'ud was concerned, and 
that, so far as Her Majesty• Government were 
concerned, the Agreement was thereupon given 
international validity96 • 

The boundary line dividing the Continental Shelf between Iran 

and Qatar was defined by an Agreement on 20 September 196997
• On 20 

March 1969 Qatar and Abu Dhabi reached an agreement for the 

settlement of offshore boundaries and the ownership of islands that 

lay between the two states99 • As regards the boundary disputes 

between Saudi Arabia, Qatar and Abu Dhabi, the Crown Prince of Qatar, 

acting on behalf of the Government of Qatar, and the Saudi Minister 

of Petroleum on behalf of the Saudi government reached an agreement 

defining the sea and land boundaries between the two countries99 

without the participation of the British government which did not 

object to the agreement. An Offshore Boundary Agreement was also 

reached on 18 February 1968 between Abu Dhabi and Dubai 100
• 

Subsequently, the boundaries between the Trucial States the:msel ves 

were defined 101 • 
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A further development in the treaty-making competence of the 

Arab SllayJri:ls and subsequently the development of their independent 

legal identities, was achieved by their participation in multilateral 

treaties of a non-constituent character. On the regional plane, the 

Arab SllayJri:ls had been encouraged by the practice of the Arab regional 

organisations towards the non-independent Arab territories such as 

Kuwait. Subsequently, Qatar participated as a full member in the 

First Arab Oil Conference held in Beirut on 16 October 1960 while 

Bahrain participated as an observer 1 02 , and when OPEC held its 

Second Conference in Venezuela in January 1961, Qatar attended the 

Conference as a full member103 • 

As far as the multilateral treaties of a constituent character 

between the sheikhdoms are concerned, before the British announcement 

of withdrawal from the Gulf region at the end of 19'71, the idea of a 

federation between the Arab sheikhdoms of the Gulf had been 

encouraged by Kuwait 1 04 , Saudi Arabia and the United Arab 

Republic 10s. The result was the initiation of the 1968 Agreement 

between Sllay~ Z!yid, the Ruler of Abu Dhabi, and Sllay~ R!ahid, the 

Ruler of Dubai 106 creating a bilateral federation between the two 

sheikhdoms. Subsequently, the two Sllay~s extended an invitation to 

the other SllayJri:ls to join the federation which they welcomed107 • On 

2'7 February 1968, the Sllayklls of the seven Trucial Emirates and 

Bahrain and Qatar convened in Dubai in a constitutional Conference 

and the nine Sllay~s finally signed the 1968 Dubai Agreement 109 • By 

joining the federation of the Arab Emirates, the Sllaykbs accepted and 

professed obedience to the Federal Constitution109 • 
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On the sixth meeting of" the Supreme Council held in Abu Dhabi on 

21 October 1969, ~aykA Z!yid of Abu Dhabi was elected as the first 

President of" the Federation and ~ay~ R!ahid of Dubai as its Vice

President and Abu Dhabi was designated as the temporary Capital of 

the Federation. 

Prime Minister. 

SJJayJrJJ. Kh.al i fa bin H.a:mad of" Qatar was elected as 

As a result of differences over certain 

constitutional points between the Silaylis1 10 , Bahrain and Qatar 

continued to build up separate national institutions in preparation 

for British withdrawal. On 19 January 1970, the formation of a 

Bahrai ni Council of State with 12 members was announced 1 1 1 which 

served as a precaution in case the 9 member federation failed' 12 • 

Following the settlement refuting Iran's claim to sovereignty 

over Bahrain through the Secretary-General of the United Nations 113, 

the latter declared her independence on 14 August 1971 accompanied by 

the reason for her separation from the United Arab Emirates' 14 and 

as had been established by the practice of Kuwait, concluded the 1971 

Agreement with Sir Jeffery Arthur, the British Political Resident in 

the Gulf 115 , which superceded the 1880 and 1892 Exclusive 

Agreements. In addition, Bahrain concluded the 1971 Treaty of 

Friendship with Great Britain 1 16, valid for ten years, in order to 

regulate the basis of any future assistance and the commercial 

relations between the two countries. On 11 September 1971 Bahrain 

was admitted to membership of the Arab League 117 and on 21 September 

1971 also to membership of the United lations118• Similarly, on 1 

September 1971, Qatar also declared her independence with an 

accompanying statement outlining her hopes for the establishment of 

the 9 Arab Emirates union119
• This was followed on 3 September 1971 
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by the conclusion of an agreement between the ~y~ of Qatar and the 

British Political Resident in the Gulf 120 superceding the 1916 

Exclusive Agreement and all agreements subsidiary thereto and also 

another Agreement of Friendship' 21
, similar to that concluded with 

the ~ay~ of Bahrain. Qatar was admitted to membership of the Arab 

League on 11 September 1971 1 22 and to membership of the United 

Nations on 21 September 1971 123
• 

On 2 December 1971 the six ~ayk)ls in Dubai proclaimed the 

taking effect of the provisional constitution of the United Arab 

Emirates 1 24 • In order for the new state to attain full 

independence, it followed the practice already established by the 

other sheikhdoms by the conclusion of the 1971 Treaty with the 

British Political Resident in the Gulf 125
, terminating the 1892 

Exclusive Agreements, and the 1972 Treaty of Friendship with the 

u. K. 126, On 6 December 1971 the United Arab Emirates was admitted 

to membership of the Arab League 127 and subsequently, on 9 December 

1971, to membership of the United Nations 129 • On 10 Febuary 1972 

the Emirate of Rasul-Kheimah joined the United Arab Emirates and 

became a member state of the federation 129
• 
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SBCTIOI 2: UIDBR THB JU.IDATB RBG IIB: 

At the outset it should be understood that the development of 

treaty succession in Arabic conventional law under regimes that 

established protection occurred under the legal order of the 

particular protecting state. On the other hand, the development of 

Arabic conventional law on treaty succession under the mandate regime 

occurred under a unified international legal order supervised by the 

League of Nations. Hence, an analysis of the establishiDent and 

termination of the mandate regime may require some reconsideration of 

certain views and practices previously discussed that influenced the 

emergence of legal rules. 

1. Bstabl ish»Ent of the Iandate System: 

At the end of World War I, the Allied Powers, together with the 

League of Nations, decided to detach the colonies and territories of 

Germany and the Ottoman Empire by means of 'the mandate system' 130
• 

This system was embodied in Article 22 of the Covenant of the League 

of Nations which constituted an integral part of the 1919 Versailles 

Treaty of Peace with Germany131 • In the mandate system the 

territories were not annexed by any state but rather were entrusted 

to states known as 'mandatory powers• by means of agreements 

concluded between them and the League of Nations known as 

'mandates' 132 • According to the mandate agreements, the mandatory 

powers administered the territories on behalf of the League of 

Nations under certain conditions133 and no cession of any territory 

to any mandatory power was embodied in any mandate agreement 1 34
• 

The mandatory powers had no authority whatsoever without the consent 

of the League of Nations to annex or cede the mandated territory. 
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As in the words of the I.C.J. in the 1950 Case concerning South 

Vest Africa 135
: 

The mandate was created in the interests of the 
inhabitants of the territory, and of humanity in 
general, as an international institution with an 
international object a sacred trust of 
civilisation .... 

For this reason the mandate system was placed under the supervision 

of the Council of the League of Nations who were advised by the 

Permanent Mandate Commission (p. M. C. ) 1 36 • The inhabitants of the 

mandated territories had the right to petition the League of Nations 

through the governments of the mandatory powers so that these 

governments received the petitions and had a chance to act upon the 

inhabitants' demands before the petitions reached the League of 

Nations. The petitions were then examined by the Permanent Mandate 

Commission which subsequently reported to the Council of the League 

of Nations which was the main body responsible for the mandate system 

without, of course, denying the assembly the freedom of debating any 

issues arising from the system137 • Article 22 of the Covenant of 

the League of Nations envisaged certain classes of mandates (!-C) 

with regard to A-mandated territories Article 22 states that: 

... certain communities formerly belonging to the 
Turkish Empire have reached a stage of development 
where their existence as independent nations can be 
provisionally recognised subject to the rendering 
of administrative advice and assistance by a 
Mandatory until such time as they are able to stand 
alone. The wishes of these communi ties must be a 
principal consideration in the selection of the 
Mandatory136

• 

Accordingly, the A-mandated territories were entrusted to certain 

mandatory powers. Iraq, Palestine and Trans-Jordan were entrusted to 

Great Britain, while Syria and Lebanon were entrusted to France. 
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An examination of the mandate regime over the other Arab 

territories under Islamic law shows that it was incompatible with a 

case of agency, as in the mandate over Iraq which was embodied in the 

1922 Treaty of Alliance concluded between Great Britain and Iraq 

herself 139
• It was the treaty, not the mandate regime, which was 

considered under Islamic law to be the contract of agency. The 

mandate over the other Arab territories like the Exclusive Agreements 

concluded between Great Britain and the Arab sheikhdoms of the 

Gulf 140 did not resemble agency by ratification. The communities of 

the Arab mandated territories, unlike the other communi ties of the 

Arab protected states and Iraq, had no say whatsoever in the 

conclusion of the mandate agreements. 

Therefore the mandate regime over the other Arab territories 

only resembled in Islamic law 111Utatis :mutandis the so-called wis.§ya 

<guardianship> according to which an adult person is appointed as a 

guardian for a minor person 141
, which affects the contract-making 

competence of the minor 142 and by analogy the establishment of the 

mandate regime over the Arab territories affected their treaty-making 

competence. Up to the date of the independence of these territories 

<the date of maturity>, treaties concluded on behalf of or extended 

to the mandated territories by the mandatory powers only bound the 

former if they were sanctioned by the competent authorities of the 

territories at that date. 

Since the inhabitants of the Arab territories did not consent to 

the application of the mandate regime to their territories, Islamic 

law continued to be applicable to their relations despite the de 

facto replacement of this law by interutional law, at least in 
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regulating the international relations of the territories concerned, 

and accordingly their external identity was suspended de facto as 

opposed to de jure, until the date of independence. On the contrary, 

with the exception of Lebanon, Islamic law governed most of the 

internal relations of the inhabitants and hence, the internal Islamic 

identity of these territories continued to be unaffected by the 

mandate regime. 

A. Bffect on Treaties: 

<i> Treaties Concluded by the Isla.dc State on Behalf of the 

Territories of: 

<a> Palestine: 

The first controversy regarding treaties embodying capitulations 

in the territories detached from the Ottoman Empire arose between the 

United States of America and Britain as the :mandatory power over 

Palestine. The United States voiced the opinion that its 

extraterritorial privileges143 in Palestine continued to exist until 

expressly renounced144 • Consequently, Article 8 was inserted in the 

Mandate Agreement for Palestine 145 , which states that: 

The privileges and immuni ties of the foreigners, 
including the benefits of consular jurisdiction and 
protection as formerly enj eyed by capitulation or 
usage in the Ottoman Empire, shall not be 
applicable in Palestine. 

Unless the Powers whose nationals enjoyed the 
aforementioned privileges and immunities on August 
1st, 1914, shall have previously renounced the 
right to their re-establishment, or shall have 
agreed to their non-application for a specified 
period, these privileges and i:mmunities shall, at 
the expiration of the mandate, be immediately re
established in their entirety or with such 
modifications as may have been agreed upon between 
the Powers concerned. 
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The United States accordingly consented to the British administration 

in Palestine and concluded with Great Britain the 1924 Treaty146 by 

which the capitulations of the United States in Palestine were not 

abolished but suspended pending the expiry of the mandate. 

It was decided by the League Council that Article 25 of the 

Mandate Agreement for Palestine 147 should be applicable to Trans

Jordan149 which was subsequently subject to the provisions of 

Article 8 of the same agreement for Palestine even though the British 

government held the view that its development was increasingly 

separate 149, Thus the capitulations, if any, were suspended as were 

those in the case of Palestine. 

{b) Syria and Lebanon: 

In comparison with the development of the treaty relations of 

the mandated territories of Palestine and Trans-Jordan, the United 

States again insisted upon the revival of the capitulations in Syria 

and Lebanon. Thus after the inclusion of Article 5 in the Mandate 

Agreement for Syria and Lebanon160, which was exactly identical to 

Article 8 of the Mandate Agreement for Palestine and Trans-Jordan, 

the United States concluded with France the 1924 Treaty consenting to 

the French mandate over Syria and Lebanon 161 which emphasised the 

principles of Islamic law governing the devolution of treaties from 

the parent <Islamic State> to the evolving Arab territories, as 

intiated by the practice of Iraq. This demonstrated the uncontested 

evidence of the continuity of the Islamic identity of these 

territories. 
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(ii> Treaties Concluded by the Iandatory Powers on Behalf of 

the Arab Territories: 

The Arab territories did not fall under the sovereignty of the 

mandatory powers but under the authority of the mandated communities 

comprising Arab inhabitants 1 s 2
• According to the provisions of the 

Mandate Agreement, the A mandatory regime was modelled on that of the 

protected state. In both cases, the protecting or mandatory power 

was entrusted with the conduct of the international relations of the 

territory, and the mandated territory and protected state in 

principle governed their own internal relations 1 s 3 , The A-mandated 

territories and the protected states, despite the control of their 

external and sometimes their internal affairs by the mandatory power 

or protecting state, possessed an international personality and 

treaty-making competence as was sometimes defined in the mandate 

agreements. 

As was the case in the mandated territory of Iraq, the United 

Kingdom was vested with the authority to conduct the external 

relations of Palestine and Trans-Jordan while France was entrusted 

with those of Syria and Lebanon. However, unlike the mandate for 

Iraq, the nature of which was embodied in the 1922 Treaty of 

Alliance 1 s 4 , the United Kingdom, by Article 1 of the Mandate 

Agreement for Palestine and Trans-Jordan, and France, by Articles 1, 

2 and 3 of the Mandate Agreement for Syria and the Lebanon, were 

given a substantial degree of internal power over these territories, 

under the supervision of the League Council as provided by Article 22 

para. 4 of the Convenant of the League of Nations 1 ss and by the 

mandate agreements concluded between the mandatory powers and the 
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League of Nations. Each mandate agreement contains certain 

provisions relating to the extension of multilateral con~entions 

<Article 19 of the Mandate Agreement for Palestine and Trans-Jordan, 

Article 12 of the Mandate Agreement for Syria and Lebanon) and the 

Bilateral Agreement of Extradition to the mandated territories 

<Article 10 of the Mandate Agreement for Palestine and Trans-Jordan, 

Article 7 of the Mandate Agreement for Syria and Lebanon). 

Similarly, Article 10 of the 1922 Treaty of Alliance between Iraq and 

Britain contains similar provisions 1 56
, even though the mandatory 

power concluded that treaty with Iraq and not the League of Nations. 

According to the mandate agreement, the mandatory powers could 

conclude on behalf or extend to the mandated territories non-boundary 

treaties such as multilateral treaties and bilateral treaties157 • 

Apart from the difficulties of gaining the consent of the other 

parties to the bilateral treaties, a doubt has arisen regarding the 

benefit received by the mandated territories from such extension169
• 

This situation, however, compelled the mandatory powers to 

recognise the independent legal and factual identities of these 

territories and subsequently they transferred treaty-making 

competence in respect of these territories to the local authorities. 

Hence, Palestine acquired a separate legal order169 from that of 

Trans-Jordan 160 and Lebanon 161 which acquired a legal order 

separate from that of Syria162 • 

Under the mandate regime, the 1916 Sykes-Picot Agreement 163 was 

put into effect by the mandatory powers by the conclusion of the 1920 

Franco-British Convention on certain points concerning the Mandates 

for Syria and Lebanon, Palestine and Mesopotamia 164 by which the 
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boundaries between the British mandated territories <Palestine, 

Trans-Jordan, and Mesopotamia) and the French mandated terti tories 

<Syria and Lebanon>, were established <Article 1>. The final 

settlement of the boundaries between the British mandated territories 

and the French mandated territories was achieved by the 1923 

Agreement 165
• Subsequently, each mandatory power established 

boundaries between its respective mandated territories. 

Britain, as the mandatory power in Trans-Jordan and Mesopotamia, 

concluded with Ibn Sa'ud the Haddah Agreement of 2 November 1925 

defining the Najd-Trans-Jordan boundaries166 and the Bahrah 

Agreement of 1 November 1925 defining the Najd-Iraqi boundaries167 

and followed these with the 1931 Boundary Agreement between Iraq and 

Trans-Jordan 1 69 • The boundaries between Trans-Jordan and Palestine 

had already been established by Article 25 of the Mandate Agreement 

for Palestine. 

France, as the mandatory power over Syria and Lebanon, drew up 

in various stages the boundaries between these territories169
• 

B. TerDdnation of the Jandates Over the Arab Territories: 

The mandate regimes in the Arab territories were established for 

a specific time and purpose. Their duration was not actually defined 

in mandate agreements such as that of Iraq, but the purposes of such 

a system were defined in Article 22 para. 4 of the League Covenant. 

Upon the 1929 British Announcement of the intention to terminate her 

mandate in Iraq, the issue arose regarding the special conditions 

which Iraq had to declare before becoming an independent state 1 70
• 

On 13 January 1930, after discussing the entry of Iraq into the 
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League of Nations, the League Council passed the following 

resolution: 

Being anxious to determine what general conditions 
must be fulfilled before the mandate regime can be 
brought to an end in respect of a country placed 
under that regime, and with a view to such 
decisions as it may be called upon to take on this 
matter, the Council, subject to any other enquiries 
it may think necessary, requests the Mandates 
Commdssion to submit any suggestions that may 
assist the Council in coming to a conclusion171 • 

When this resolution came on to the Agenda of the Permanent 

Mandate Commission, the Chairman circulated a memorandum172 based on 

the case of Iraq and the question was then referred to a Sub-

Committee. The reporter of the Sub-Committee, in his report 

submitted to the Commission at its 19th session in November 1930, 

gave the resolution a general interpretation that embraced other 

cases. The Commission asked the Council for further clarification 

and the Council confirmed its initial interpretation on 22 January 

1931. In its Report for the 20th session in June 1931 submitted to 

the League Council, the Commission recommended that the independence 

of any territory under a mandatory regime should depend upon two 

preliminary conditions: 

<1> The existence in the territory concerned of de 
facto conditions which justified the presumption 
that the country had reached the stage of 
development at which a people had become able, in 
the words of Article 22 of the Covenant "to stand 
by itself under strenuous conditions of the modern 
world". 
<2> Certain guarantees to be furnished by the 
territory desirous of emancipation to the 
satisfaction of the League of Nations, in whose 
name the mandate was conferred and has been 
exercised by the Mandatory173 • 
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As regards the first condition. the Commdssion made it clear that the 

fulfilment of these requirements was "a question of fact and not of 

principle" which: 

could only be settled by careful observation of the 
political, social and economic development of each 
territory. 

The presence of certain conditions, however, would: 

in any case indicate the ability of a political 
community to stand alone and maintain its own 
existence as an independent state. 

Thus subject to the above mentioned considerations, the Commission 

recommended that the following conditions should be fulfilled by any 

mandated territory before that territory was released from the 

mandate regime: 

<a> It must have a settled government and an 
administration capable of maintaining the regular 
operation of essential government services; (b) it 
must be capable of maintaining its territorial 
integrity and political independence; <c> it must 
be able to maintain the public peace throughout the 
whole territory; (d) it must have at its disposal 
adequate financial resources to provide regularly 
for normal Government requirements; (e) it must 
possess laws and a judicial organisation which will 
afford equal and regular justice to all 174

• 

As regards the second condition, the Commdssian recommended that 

the guarantees it mentioned: 

Should take the farm of a declaration binding the 
new state to the League of Nations, or of a treaty 
or convention or of some instruments formally 
accepted by the Council of the League as equivalent 
to such an undertaking 1 7 6 , 

And without prejudice to any special guarantees, 

The undertakings of the new state should ensure and 
guarantee: <a> the effective protection of racial, 
linguistic, and religious minorities; <b> the 
privileges and immunities of foreigners <in the 
Hear Eastern territories>, including consular 
jurisdiction and protection as formerly practised 
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in the Ottoman Empire in virtue of the 
capitulations and usages, unless any other 
arrangement on the subject has been previously · 
approved by the Council of the League of Nations in 
concert with the powers concerned; (c) the 
interests of foreigners in judicial, civil and 
criminal cases, in sofaras these interests are not 
guaranteed by the capitulations; (d) freedom of 
conscience and public worship and the free exercise 
of the religious, educational and medical 
activities of religious missions of all 
denominations, subject to such measures as may be 
indispensible for the maintenance of public order, 
morality and effective administration; <g> the 
financial obligations regularly assumed by the 
former mandatory power; (f) rights of every kind 
legally acquired under the mandate regime; <g> the 
maintenance in force for their respective 
durations, and subject to the right of denunciation 
by the parties concerned, of international 
conventions, both general and special, to which, 
during the mandate, the mandatory power acceded on 
behalf of the mandated territory176 , 

The constitutional development of Iraq had indirectly brought 

these conditions into existence and later on this not only influenced 

the liquidation of the mandate regime in Iraq but also the same 

occurrence in other mandated territories of the Arab world where 

similar constitutional developments had taken place. Thus several 

constitutions were promulgated in which the independence of these 

territories was recognised177 by the mandatory powers. 

2. The Establishment of the Arabic Conventional Law: 

If it is correct that the legal consciousness of each nation 

ultimately shapes its national law, the social consciousness between 

Arab states is reflected in their constitutions which provide that 

their territory and population are an integral part of the Arab world 

and of the Arab nation178 • Moreover, this consciousness was 

recognised by the protecting and mandatory powers 179 and is 

connected with the community of Arab states throughout the Arab 
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world. These abstract and material elements constitute a law 

peculiar to the Arab world and the Arab states; a law which must be 

taken into account by international law190, As far as the 

conventional rules of this law are concerned, the leaders of the Arab 

states have effectively utilised the sources of Islamic law191 to 

solve the problem of treaty succession within a certain 

organisational framework. This is illustrated by the creation of the 

Arab League and the technique designed by that organisation for the 

settlement of disputes arising from treaty succession. 

ldjm§' <consensus> was the basis upon which the 1945 Pact of the 

Arab League was established for when the views of the advocates of a 

loose federation prevailed the delegates unanimously adopted the Pact 

of the Arab League 1 92 , Article 1 of which determines that Arabism 

should constitute the criterion for admission to membership. 

to: 

One of the objectives of the establishment of the Arab League is 

take into account the aspirations of [dependent] 
Arab states and do its utmost to assist them in the 
realisation of these aspirations 183 

In other words, it means to assist the decolonisation of the Arab 

world from the Atlantic Ocean to the Gulf. The achievement of this 

goal by the League and its resulting in the independence of the Arab 

states of North Africa and the Gulf has led to the formation of the 

so-called Afro-Asian Solidarity Movement and the co-operation of the 

Arab League and the 0. A. U. towards the decolonisation of the Afro-

Asian peoples and territories 184
, The united diplomacy of the 

member states of the Arab League and the numerical maj cri ty of the 

Afro-Asian group in the U.l. General Assembly and at the U.N. 
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conferences has contributed to making decolonisation a principle 

within international law185 and led to the 1950 Recognition of the 

Arab League by the U.N. as a regional organisation in accordance with 

Chapter VIII of the Charter186 , 

Another objective of the Arab League is the collective security 

of the member states as established under the Pact and the 1950 

Treaty of Joint Defence and Economic Co-operation between the member 

states of the League 1 87 , The League acts as a regional collective 

security system with regard to the suppression of conflict between 

its member states, as in the 1961 Kuwait-Iraq territorial disputes; 

and as a regional system of collective self defence aiming at 

providing joint defence against foreign aggression, as in the 1961 

Tunisia-France dispute. Article 10 of the treaty states that: 

Each of the contracting states undertakes not to 
conclude any international agreement which may be 
inconsistent with this treaty, and not to adopt in 
its international relations any course which may be 
contrary to the aims of this treaty188, 

Accordingly, most Arab states after their admission to membership of 

the Arab League adjusted their treaty obligations with non-Arab 

states. For example, Iraq was one of the original contracting 

parties to the Treaty of Joint Defence. Nevertheless she entered 

into the 1955 Baghdad Pact between Iraq, Turkey, Iran, Pakistan and 

Britain189 and the 1955 Treaty between Iraq and Britain which 

superceded the 1930 Treaty of Alliance 190 • However, the Government 

of Iraq withdrew from these alliances on 14 July 1958 as a result of 

the implementation of the Treaty of Joint Defence between the member 

states of the Arab League. Similarly, before the admission of Kuwait 

to membership of the Arab League, by virtue of para. (d) of the 1961 
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Exchange of Notes between Great Britain and Kuwait terminating the 

1899 Exclusive Agreement, the former provided the latter with 

assistance against any foreign aggression. Upon the admission of 

Kuwait to the Arab League and her accession to the 1950 Treaty of 

Joint Defence 1 91 • she terminated the 1961 Agreement by the 1968 

Exchange of Notes with Great Britain192 • 

The settlement of disputes arising from treaty succession among 

the member states of the League is also one of the objectives of the 

establishment of the League. Under Article 5 of the Pact of the Arab 

League the Council is endowed with primary competence in respect of 

regional disputes as an organ of arbitration and mediation. and under 

Article 6 is entrusted with a certain role in the case of aggression 

against a member state. In the settlement of disputes arising from 

treaty succession between the member states, the council usually 

follows the procedures of the doctrine of non-devolution. namely the 

voluntary procedures of conciliation, mediation and good offices, 

which respect the independence and territorial integrity of the 

member states and encourage the cooperation and integration by common 

consent between these states, such as in the settlement of the 

following disputes: the 1948 Crisis of Yemen193 , the 1958 Sudan

Egypt Boundary Dispute 194 • the 1958 Lebanon-U. A. R. Boundary 

Dispute 195• the 1961 Iraqi-Kuwaiti Territorial Dispute 196 • the 1961 

Syria-U.A.R. Dispute arising from the dissolution of their union 197 • 

the 1963 Algeria-Morocco Boundary Dispute 199 , and the boundary 

disputes between the Gulf states199• 

The Council of the Arab League, an organ of regional solidarity 

has followed the procedures of the doctrine of devolution, that is 
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the compulsory settlement of disputes using effective measures 

directed either against a member or non-member state. An example of 

action against a member is the expulsion of Jordan in 1950 from the 

League as a result of her illegal annexation of a part of 

Palestine200
• An example of a measure taken by the council against a 

non-member state is that employed against France in her 1961 dispute 

with Tunisia over the Bizerta base201 • The council's approach to 

disputes between member states has favoured the policy of the 

voluntary settlement of disputes in order to preserve solidarity and 

unity and it has only used the procedure of compulsory settlement 

either to enforce the provisions of the Pact, as in the case of 

Jordan, or in the form of organised regional solidarity against 

external aggression, such as in the 1945 dispute between Syria and 

Lebanon and France regarding the Arab countries• independence. A 

notable exception to this policy was the League's role in the 

boundary disputes between Iraq and Iran in which the League 

successfuly facilitated voluntary mediation between the member 

states202 • 

The compulsory settlement of disputes is provided for by the 

Pact in Article 19 which states that upon a two-thirds majority vote 

of the member states the Pact may be amended to found an Arab Court 

of Justice20~. Until this proposal materialises, the council will 

continue to be an organ of arbitration, as is provided by Article 5 

of the Pact. This role is based on the voluntary settlement of 

disputes which must not involve independence~ sovereignty and 

territorial integrity; and the parties to the dispute must agree to 
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have recourse to the counci 1. A case that pro vi des an exa:mpl e of 

such a settlement is the 1949 Lebanon-Syria Boundary Dispute204 • 

The adoption of the procedure of the doctrine of non-devolution 

by the Pact is enshrined in the provisions for the enforceability of 

the League's decision. Decisions made by the council involving legal 

questions can be adopted by a majority vote, whereas political 

decisions must be adopted unanimously unless provided for otherwise 

by particular provisions and any decisions bind only those states 

accepting them. It has been suggested that reform of the unanimity 

rule under the Pact to a two-thirds or simple majority voting 

procedure is desirable. A resolution adopted under such a procedure 

which bound all member states through i~m§~ <consensus), would give 

precedence to the collective will of the League, and enhance the role 

of the organisation. Moreover, a provision should be made in the 

Pact stipulating the precedence of the member states' obligations 

under the terms of the Pact, in analogy to treaties concluded through 

i~m§~ <consensus), over any other conflicting obligations that they 

might enter or have entered into. This stipulation would resemble 

that embodied in Article 103 of the United Nations Charter and 

Article 10 of the 1950 Treaty of Joint Defence between the member 

states of the Arab League. The Pact could also provide for a 

mechanism to be followed in the implementation of League resolutions 

and treaty obligations. 

In sum, the practice of Iraq and Kuwait in treaty succession and 

the principles that have emerged therefrom have enhanced the legal 

rules that developed from the practice of Muslim and Arab states and 

established legal grounds for the further development of these rules 
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within a certain territorial sphere and organisational framework. 

This development reflects the existence of a material element of 

regional law governing treaty succession which Arab leaders have 

developed in full compliance with the requirements of Islamic law 

motivated by a social consciousness that has facilitated the binding 

force of Islamic law and the rules that have developed therefrom. 

The binding force of these rules has received further affirmation 

from the constitutional provisions of each Arab state as was 

recognised by the protecting and mandatory powers in some cases. It 

is true that the Arab community of states is a distinct community 

from the rest of the world with certain factual and legal 

characteristics that have been established by treaties. 

Nevertheless, within this community the development of the rules 

governing treaty succession have crystallised into a regional body of 

conventional rules, the nucleus of which is deeply rooted in Islamic 

legal theory. Similarly, an analogous body of customary rules 

governing treaty succession has developed through the practice of the 

community of the Arab states. 
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CHAPTER VIII 

FORJIJ.TIOI OF THB ARABIC CUSTODRY LAY OI TREATY BUCCBBSIO:I 

IITRODUCTIOI: 

Customary rules usually develop autonomously or result from the 

disintegration of international customary rules but they can also 

evolve, as is the case with Arabic customary law on treaty 

succession, on the basis of conventional rules. In the Right of 

Passage case between Portugal and India of 1960 1 , the court held 

that a particular practice between two states only, which is accepted 

by them as law, may give rise to a binding customary rule inter 

parties, i.e., local customary law. However, Arabic customary law is 

not of this type, since it has crystallised from the practice of the 

community of Arab states, in other words between more than two 

parties, and therefore it is regional rather than local. Regional 

law of this type has existed in the practice of certain organisations 

of states, as is recognised by international tribunals and 

international jurists. In the Asylum Case between Peru and Colombia 

of 19502 , Judge Alvarez gave an interesting description of American 

regional law of this type as applied between the states of the Pan-

American Union as follows: 

. Such systems of law are not subordinate to 
universal international law, but correlated to it. 

This view has avoided conflict and established a relationship between 

regional and international law according to which regional law is 

applicable to and binding upon a state belonging to a certain 

regional community even though other states outside the community 

might not accept all the regional rules as binding in their relations 
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with the states of the regional community. The role of regional law 

in relation to international law is clearly stated by Judge Read in 

the Asylum Case who described it as: 
a body of conventional and customary law 

complementary to universal international law, and 
governing inter-State relations in the Pan-American 
world. 

Arabic customary law is also similar to international customary 

law insofar as its constituent elements are concerned for both 

systems require for their formation the existence of material and 

abstract elements, i.e., a general state practice and opinio juris. 

The material element requires that state practice conforms to the 

principles of generality, consistency and durability. This practice 

may include any act or omission as long as it is consistent with the 

states• conscious categorisation of that practice as customary la~. 

Evidence of such practice was given by the I.L.C. in 1950 whereby it 

declared that the following could be included: treaties, decisions of 

national and international tribunals, national legislation, 

diplomatic correspondence, opinions of national legal advisors, 

practice of international organisations4 • The abstract element 

requires the acceptance of the material element <practice) by states 

as laWS. However, the Arabic customary law cannot develop into 

international customary law, since it is restricted by the criterion 

of 'Arabism' as embodied in Article 1 of the 1945 Pact of the Arab 

League. 

An examination of Arabic customary law shows that its constituent 

elements can be found on the international, regional and national 

planes. As regards the regional and international planest the 

material elements of Arabic customary law consist of written and also 
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oral statements of the official representatives of Arab states at 

regional conferences such as the 1944 Preparatory Conferen6e on Arab 

Unity6 or at international conferences like the 1978 Vienna 

Conference on State Succession in Respect of Treaties7 , and also at 

regional and international organisations such as the Arab League, the 

Islamic Conference and U.N. bodies <General Assembly, 6th Comndttee, 

I. L. C. etc. ) 9 • 

As far as the abstract element <opinio juris> is concerned, votes 

on and amendments to draft articles at international conferences are 

significant for individual Arab states and the community of Arab 

states. An Arab state casting its vote for or against a written rule 

is merely expressing its approval or disapproval, and thus can 

provide some indication of its legal conviction. Abstention, 

however, is usually implicitly favourable towards the written rule9 

whereas a large majority in favour of a written rule reflects the 

general approval of the community of the Arab states and thus 

indicates their co1ll11Junis opinio juris as stated in the Texaco v. 

Libya Arbitration10 • Besides this, consensus as a means of adopting 

a certain draft text extensively and successively at the Arab League, 

the Islamic Conference and even at international conferences, such as 

the 1978 Vienna Conference on State Succession in respect of 

Treaties, provides an indication of the co~nis opinio juris which 

exists without there being any minority view 1 1
• Signature, 

acceptance, approval, accession or ratification of a treaty and its 

application by the Arab states in fulfilment of their contractual 

obligations12 reflects their opinio juris. Thus any Arab state 

which ratifies inter-Arab treaties comnd ts itself to the regional 
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rules of the customary law embodied in these treaties. It is, 

therefore, necessary to examine in depth the material and abstract 

elements of the Arabic customary law on treaty succession in the 

practice of the Arab states and the extent of the influence of the 

rules of Islamic law. 
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BBCTIOI 1: THH 1U.TRRIAL RBQUIRBIRITS OF THH ARABIC CUBTOJWlY LAY: 

1. General Practice of the Arab States in Treaty Succession: · 

A. The Practice of the Ex-Protected States: 

<1> Rgypt: 

In 1922 the status of protectorate over Egypt was terminated and 

Egypt assumed her independence 13
• Before this, Egypt had already 

developed an identity independent from that of the Islamic State to 

which all her pre-independence treaties attached and thus the 

continuity of her identity under Islamic law required the continuity 

of her treaty rights and obligations until terminated by the consent 

of the contracting parties, as in the Treaty of Montreux 1 4 , or by 

their terms, as in the 1936 Treaty of Alliance 15 until this treaty 

was terminated by the consent of the contracting parties in 1957 16• 

<ii> Tunisia: 

Unlike Egypt, Tunisia developed her legal identity under foreign 

protection in the same way as Kuwait, and gradually assumed the 

conduct of her international relations until she finally attained 

independence in accordance with the 1956 Protocol 17 • 

That Tunisia adopted the Kuwaiti doctrine of non-devolution can 

be concluded from her attitude at the date of independence towards 

treaties concluded by France on her behalf. Unlike Morocco, Tunis 

did not conclude a devolution agreement with France and exercised her 

independence in not accepting the devolution of five multilateral 

treaties of which the Secretary-General of the United Nations was a 

deposi tary 1 8 • 

This application of the rule of non-devolution by the Tunisian 

government was more effective than that of the Kuwaiti government, 
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since she followed the procedure of accession rather than succession 

in respect of treaties concluded by France on her behalf, as in the 

case of G.A.T.T. 19, 

Tunisia refused the automatic devolution of the Franco-British 

Bilateral Treaty of 188920 on the grounds that bilateral treaties 

are personal to the contracting parties and thus do not devolve 

automatically to a successor state. This practice on the part of the 

Tunisian government reflects the existing regional practice of the 

other Arab states, according to which a bilateral treaty devolves to 

an Arab state only by consent21 
• 

<iii > Iorocco: 

Because France was the protecting state over both Tunisia and 

Morocco, Morocco, in attaining, independence, followed Tunisian 

practice22 , the only difference between the two states being the 

inclusion in the 1956 Diplomatic Accord of a devolution clause in 

Article 1123 which states that: 

Morocco hereby assumes the obligations resulting 
from international treaties concluded by France in 
the name of Morocco as well as those which result 
from the international acts concerning Morocco, on 
which it has made no observations. 

This clause was known in the practice of Iraq as a 'devolution 

agreement•, the effects of which on treaty relations between France 

and Morocco, and between Morocco and third states require 

examination. The conclusion of a devolution agreement between a 

successor and a predecessor state was first established by the 1930 

Treaty of Alliance between the U.K. and Iraq <Article 8) 24 and 

subsequently became common practice. Apart from the legal effect of 

the devolution agreement, several objections have been raised 
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regarding its validity. The devolution agreement has been regarded as 

constituting an unequal agreement imposed by the colonial power on 

the colonised people25
, or as having been concluded under 'duress' 26 

or "the price of accession to independence" 27 • The validity of all 

these views depend in the first place on the legal effects of the 

devolution agreement not only between the contracting parties but 

also vis a vis a third state. 

As far as her attitude towards the effects of her devolution 

agreement with France is concerned, Morocco appears to have made a 

distinction between multilateral and bilateral treaties following the 

dicates of the regional practice. Unlike Iraq, which depended on the 

devolution agreement in certain circumstances, Morocco refuted the 

idea of automatic subrogation to all pre-independence treaties as 

stipulated in the devolution agreement. She selected some treaties 

that would be succeeded to while ignoring others and this practice 

was based not only on national policy but also on the nature and 

objectives of each individual treaty. Morocco utilised the 

application of the regional rules more effectively than Iraq or any 

other protected Arab state by embarking upon either the rule of 

devolution by following the procedure of 'succession', as in the case 

of some multi lateral treaties of which the Secretary-General of the 

United Nations is depositary29 , or upon the rule of non-devolution, 

by following the procedure of 'accession' as in the case of the 1929 

Geneva Humanitarian Conventions29 • Moreover, the application of the 

regional rule of non-devolution to the predecessors' bilateral 

treaties as crystallised through the practice of the other Arab 

states has been firmly followed by Morocco, since she considered 
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herself, in principle, not bound by the pre-independence bilateral 

treaties concluded on her behalf by France because of their very 

personal nature. Therefore, some of these treaties were denounced by 

the other contracting party30 or were replaced by new treaties 

concluded between Morocco and the other parties to the old 

treaties31 • There was no exception in the Moroccan application of 

the rule of the non-devolution of these treaties, even in the case of 

those establishing military bases <military servitudes)32 • 

The aim of the devolution agreement in the opinion of the 

Moroccan government was only to indicate the intention of Morocco to 

continue the predecessor's treaties33 for a certain time to review 

and reflect upon them to enable her to decide which treaties would 

devolve upon her, while the view of the French government was that it 

should release France <assignor) vis a vis her contracting parties 

from obligations established under the treaties and to devolve such 

obligations to Morocco <assignee). It should to be noted that it was 

already established that this type of contract under Islamic law did 

not confer rights or obligations on non-signatories34 • 

The contracting parties to the French treaties could not call 

upon Morocco to perform these treaties under the devolution agreement 

and Morocco in turn could not claim any of the rights constituted 

under the said treaties by virtue only of the devolution agreement. 

As far as the contracting parties to the French treaties are 

concerned, the devolution agreement between France and Morocco was no 

more than inter alios acta as was emphasised by the practice of the 

U.N. Secretary-General36 • Similarly, Morocco could not become a 

party to either the bilateral or multilateral French treaties by 



- 385 -

means of the devolution agreement without the consent of the other 

contracting parties. Only France, as a party to the devolution 

agreement, could legally demand the performance of the obligations 

embodied in the devolution agreement by Morocco. Under this limited 

legal effect, until the actual materialisation of the demand for its 

performance by the predecessor state, it is irrelevant to argue that 

the devolution agreement is an equal agreement or is concluded under 

duress or is the price of independence, since most devolution 

agreements after independence become obsolete and are forgotten by 

both parties. 

Under the principle of al- ~akd sbari ~at al-Xuta ~§kidin <pacta 

sunt servanda> as established in Islamic law and reaffirmed by Arabic 

public law, treaties concluded by Morocco herself or those in whose 

conclusion she had participated in, devolved automatically to her at 

the date of independence and became treaties of Morocco in fact and 

in law whether multilateral, such as the 1923 Obscene Publications 

Convention36
, or bilateral37

• The exception was those treaties 

concluded with France establishing the Morocco-Algeria boundaries. 

The most complicated issue facing the leaders in the Arab League 

and the O.A.U. was the effects of the independence of a member state 

on boundary treaties brought about by the Morocco-Algeria boundary 

dispute. This issue was a real test of the general principles of 

Arabic public law and the mechanism established for the settlement of 

treaty succession therein. It is necessary to examine the 

effectiveness of the application of these mechanisms in this case in 

order to establish the legal basis by which Arabic public law solves 

such problems. 
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After the French annexation of Algeria in 1830, France concluded 

the 1845 Boundary Treaty39 with Morocco in order to alienate the 

Algerian territory from the rest of the Islamic territory and 

subsequently, the oasis of Tuat was shown as a part of Moroccan 

territory on the official French map. However, upon the construction 

of the Trans-Saharan rail-road, French officials in 1891 contended 

that this oasis was a part of Algerian territory and this was 

followed in 1899 by its occupation by French forces. Under military 

pressure, Morocco entered into another agreement which interpreted 

the 1845 Treaty in favour of French Algeria39
• Military pressure 

continued until Morocco came under French protection in 191240
• 

Upon attaining independence in 1956 and in spite of the 

devolution agreement, Morocco embarked upon an irredentist policy41 

challenging not only existing boundaries42 but also boundary 

treaties that had been concluded by the colonial power not on the 

basis of any rule of state succession <devolution or non-devolution> 

but on the grounds of their inequality. The elements of inequality 

in the treaties were evidenced by the fact that Morocco entered into 

them under pressure from France - the protecting state over both 

Morocco and Algeria. 

Algeria, however, advocated that the status 

maintained, not on the basis of the devolution 

quo should be 

rule of state 

succession, but on other grounds, such as the sanctity of territorial 

boundaries43 • 

Following the crisis which arose between these two Arab countries 

in 1962, the Secretary-General of the Arab League consulted the 

Chairman of the Council, who at that session was the representative 
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of Iraq, about the possibility of the mediation of the Arab League 

according to the provision of the settlement of disputes between the 

members of the League as embodied in Article 5 of the Pact44 , 

However, during the visit of the mediation mission of the Arab League 

to Morocco and Algeria it was announced that the leaders of the two 

countries had agreed to the mediation of the Organisation of African 

Unity45 • The organisation was successful in settling the disputes, 

not on the basis of the so-called uti possidetis principle applied by 

the I.C.J. in the Burkina Faso-Mali Boundary Dispute of 198646 , but 

by adhering to the exemption of boundary disputes from the scope of 

state succession in order that they be settled on other legal 

grounds, as the O.A.U. Council of Ministers emphasised in the 1963 

Addis Ababa Resolution47 • Therefore, it seems that the Arab leaders 

of Morocco and Algeria effectively applied the Islamic principle of 

i~tih§d according to which they independently reached an agreement 

on 2nd Febuary 1964 to end their boundary dispute49 , a practice that 

was subsequently adhered to by the other Gulf states. 

<iv> The Arab Gulf states: 

With regard to the effects of the independence of the Arab Gulf 

states on treaties, three cases will be distinguished in the 

following pages. The first type to be mentioned are those treaties 

which were applied by the protecting state to the Arab Gulf states 

through the so-called •colonial clause' according to which a question 

may be raised as to whether such treaties continued at all upon the 

independence of these states and if so on what basis. 

The Arab Gulf states have advocated principles that have emerged 

from the practice of the other Arab states, namely Egypt. Tunisia and 
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Kuwait, where no devolution agreements were concluded with Great 

Britain before their independence and thus, in principle, the Gulf 

Arab states advocated the doctrine of the non-devolution49 of the 

predecessor's treaties. Moreover, they did not make any unilateral 

declarations regarding the effects of their independence upon the 

predecessor's treaties. 

In dealing w1 th the pre-independence treaties, the Arab Gulf 

states followed the regional practice of distinguishing between 

multilateral and bilateral treaties. The doctrine of non-devolution 

as an exercise of state independence in the practice of treaty 

succession revealed itself when the Arab Gulf states followed the 

procedure of 'accession' rather than 'succession' to various 

multilateral treaties of which the Secretary-General of the United 

Nations was a depositary50 • In other cases devolution <succession) 

has been achieved tacitly without a specific act51 • 

As regards those bilateral treaties that were concluded between 

Great Britain and a third state and were later extended to the Gulf 

Arab states, they do not devolve automatically at the date of 

independence unless the Gulf Arab states52 give their express 

consent. 

The second case concerns treaties called 'dispositive•, such as 

the 1913 Angle-Ottoman Draft Convention53 by which the boundaries of 

various Gulf states were defined. This convention is one of the 

causes behind the Arab regional issue of succession to dispositive 

treaties. At the time of the independence of the Arab Gulf states, 

however, the regional practice of other Arab states regarding this 

issue was fairly consistent and the literature on the subject was 
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well-developed. In order to study the further development of the 

Arabic regional rule on treaty succession it is necessary to examine 

the practice of the Arab Gulf states in respect of 'dispositive' 

treaties as exemplified by the Angle-Ottoman Draft Convention. 

Since the convention imposed territorial restrictions within D§r 

al-lslam <political boundaries) it may be likened to what is known in 

Islamic law as al-mu'§had§t al-'ayniyya54 or in international law as 

a 'dispositive' treaty. Furthermore, the restrictions (boundaries) 

imposed by the convention may be compared to bukuk al-irtifHk 

<usufructory rights> in Islamic law or to servitudes in international 

law. With this in mind, it is useful to examine the convention in 

the light of the views expressed by non-Muslim jurists on succession 

to treaties establishing servi tu des and their nature and the views 

expressed by Muslim jurists on the effects of independence on 

treaties establishing buJruJr. al-irtif§k. The conclusion reached may 

help in explaining the attitude of the Arab Gulf states towards the 

convention at the date of their independence. 

According to non-Muslim jurists, such as Oppenheim, international 

servitudes are referred to as: 

those exceptional restrictions made by a treaty on 
the territorial supremacy of a state by which a 
part or the whole of its territory is in a limited 
way made perpetually to serve a certain purpose or 
interests of another state66

• 

Muslim jurists define bukuk al-IrtifSk <usufructory rights> as rights 

established on immovable property for the benefit of other immovable 

propert y56 • Thus the concept of a servitude in international and 

Islamic law is similar in the sense that it imposes restrictions on a 

territory but it differs in that in international law a restriction 
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is always imposed in perpetuity on a territory for the benefit of a 

state or states while in Islamic law this restriction can be in 

perpetuity or be temporary and for the benefit of a state or states 

or an individual person57 • 

With regard to the legitimacy of lluJrriJr. al- Irtif§Jr. <usufructory 

rights) or servi tudes there are two conflicting views in 

international law, namely the 'positive' doctrine and the 'negative' 

doctrine, whereas in Islamic law only the former exists. 

<a> The positive doctrine. According to Lauterpacht, the concept 

of servitude in international law is borrowed from the private law of 

either the Roman or common law. It means "those relationships in 

which a part or the whole of the territory of one state is made to 

serve" the need of another state or statessa. Similarly, the 

concept of lluJrriJr. al-irtif§Jr. <usufructory rights) in Islamic law is 

the same as in private laWS9 although the concept is not borrowed 

since in Islamic Law there is no difference between rules governing 

internal and external relations60 . Furthermore, the restriction of 

lluJruJr. al-irtif§Jr. may be imposed on private immovable property or in 

the territory of a state61 . In this regard, the Shafi'id jurist al

Mawardi62, and the H.anbalid jurist, al-Farr!' 63 , agreed with this 

tendency that conceived of no distinction between private and 

international irtif!k <usufructory rights). However, they differed 

with international law in distinguishing between perpetual and 

temporary irtif§Jr. <usufructory rights) because the positive view 

within international law regards all servitudes as perpetual. 

Furthermore, Muslim jurists give the imfm full discretionary 

authority over any irtif§Jr. <usufructory right) 64 whilst 
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international law jurists regard any servitude as being above any 

authority. Thus according to international law: 

any state which takes territory thus situated takes 
it as it is and subject to the regime it is 
impressed with, whether that state is actually a 
party to the convention which originally created 
that regime or not66 , 

Similarly, in Islamic law, ~ak al-irtifHk devolves with the land to 

the heir whether that heir is natural or judicial66 , 

(b) The negative doctrine. The concept of servitude is not 

universally accepted in international law and was borrowed from 

private law in order to justify political restrictions on certain 

terri tories67 • Since it is illegitimate to impose territorial 

restrictions on a state without her consent, the so-called servitudes 

can only confer contractual as opposed to real rights68 • Although 

the concept of servi tu des are relative notions, nevertheless they 

have been viewed as an infringement of the sovereignty and 

independence of the territorial state by many international 

authorities. Judge Huber in the Island of Palma.s Case69 states 

that: 
Sovereignty in the relations between states 
signifies independence. Independence in regard to 
a portion of the globe is the right to exercise 
therein, to the exclusion of any other state, the 
functions of government. The development of the 
national organisation of states during the last few 
centuries and, as a corollary, the development of 
international law, has established this principle 
of the exclusive competence of the state in regard 
to its own territory in such a way as to make it 
the point of departure in settling most questions 
that concern international relations. 

Furthermore, Judge Quintana in his dissenting opinion in the Right of 

Passage Case70 sharply criticised the court in its half-measured 

decision in the following words: 
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To support the Portuguese claim in this case, which 
implies survival of the colonial system, without 
categorical and conclusive proof is to fly in the 
face of the United Nations Charter. 

As judge of its own law - the United lations 
Charter - and judge of its own age - the age of 
national independence - the International Court of 
Justice cannot turn its back upon the world as it 
is. 

Thus the state has absolute sovereignty over her own territory 

without the need for due regard to be paid to the interests of 

neighbouring states or the international communi t y7 1 
• Any 

restriction placed upon this sovereignty that is based on the concept 

of international servitudes is against the will of the inhabitants of 

the territorial state and their right to self-determination72
• 

Conversely, Islamic law rejects the total abolition of b.uJrulr al-

irtifHS.73 . However, Islamic law and the practice of the Islamic 

state support the negative doctrine and reject the all-embracing 

nature of the positive doctrine if b.a.Jr al-irtifHk <usufructory right) 

prove to be injurious to the rights of the owner of the obligated 

land, in the case of private irtifHk (easement) 74 , or the 

sovereignty of the territorial state in the case of international 

irtifHk <usufructory rights). Thus in Islamic law, the harshness of 

b.uS.uk al-irtifHk <usufructory rights) on the owner of private land or 

on the territorial state can be relieved by the i:mHm who always 

possesses the authority to review this right, whether it is generally 

or specifically owned by Muslims or non-Muslims and to revoke it if 

it is proved to be harmful, either in the public interest or for the 

owner of the obligated land75 • 

However, the Islamic KJJilHfa which enforced Islamic law within 

DU.r al-Islam was abolished before the Gulf states attained their 
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independence and the question of the continuity of the effects of the 

Angle-Ottoman Draft convention upon the independence of the Arab Gulf 

states was not governed by any rule of state succession in Islamic 

law but rather by other rules emerging from Arabic public law76 , 

which was established by the Islamic principle of i.dltih§d 

<independent reasoning) in accordance with the public opinion of the 

Arab nation77 • 

The third case concerns those treaties concluded between Great 

Britain as protecting state and the Arab Gulf states. However, there 

is a problem in distinguishing between treaties concluded by Great 

Britain with a third state as an agent of the Arab Gulf states and 

treaties concluded by Great Britain with a third state and later 

extended to the Arab Gulf states. 

At the beginning, the treaty-making competence of the Arab Gulf 

States was suspended by the exclusive agreements. Nevertheless, 

various bilateral treaties were concluded between Great Britain as 

protecting state and the Arab Gulf states which, at the date of 

independence, fell to the ground by tacit agreements between the Arab 

Gulf states and the protecting state78 • The common reason given for 

this practice was that these treaties were concluded during the time 

of protection under economic, military or political pressure, in 

addition to which the continuing in force of these treaties at the 

date of independence imposed restrictions on, and derogation from, 

independence. This justification is not found in the treaties 

concluded by Great Britain on behalf of the Arab Gulf states, such as 

the 1913 Angle-Ottoman Draft Convention, or in the treaties concluded 

by these states with neighbouring states79 when Great Britain 
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transferred treaty-making competence to them. They continued at the 

date of independence as treaties of the independent Arab states in 

fact and in law save the bilateral treaties that had established 

boundaries between the Arab Gulf states. 

As in the Morocco-Algeria boundary dispute, the most recent legal 

issue arising among the Arab Gulf states is the legal grounds upon 

which the continuity of boundaries and treaties establishing them 

after independence are based. The matter is further complicated by 

the fact that the 1913 Angle-Ottoman Draft Convention did not 

precisely demarcate these boundaries. Boundaries were demarcated by 

Great Britain, acting on behalf of the Arab Gulf states, or by the 

Arab Gulf states themselves through various bilateral treaties80 • 

Upon their independence, some of the Gulf states embarked on an 

irredentist policy, including Bahrain and Saudi Arabia who rejected 

some existing boundaries and the treaties which established them. 

This created armed conflict between Bahrain and Qatar. Other Gulf 

states such as Kuwai t 81 , Qatar and the United Arab Emirates92 , 

adopted a policy advocating the sanctity of the existing boundaries 

and the treaties establishing them. This state of affairs has raised 

the issue of the effects of the independence of the Arab Gulf states 

on boundaries and boundary treaties established during the time of 

protection. It is, therefore, necessary to examine this issue not 

only under Arabic public law but also under international law because 

the comparison will clarify the practice of the Arab Gulf states and 

the adopted solution as well as the relationship between the two 

systems of law. 
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Unlike the era when the problem of the pre-independence boundary 

treaties of Iraq93 and Kuwait94 had to be overcome, at the time of 

the independence of the Arab Gulf states, the legal literature on 

succession to boundary treaties had become fairly well crystallised. 

There exists in international law two schools of thought 

regarding succession to boundary treaties96 , namely, the 'positive' 

doctrine and the 'negative' doctrine. According to the positive 

doctrine, the devolution of boundary treaties to newly independent 

states has been accepted with considerable uniformity by non-Islamic 

state practice, international tribunals and international jurists86 

as well as by the opinions of the Muslim jurists by analogy with 

private contracts87
• Thus many of the pre-independence boundary 

treaties devolve automatically to some Gulf states. However, the 

devolution of these boundaries and boundary treaties was not on the 

basis of any of the rules of state succession because the division of 

n~·r al-Islam into political boundaries is prohibited by those rules 

epitomised by jus cogens. The only acceptable justification of such 

devolution is that the boundary treaties~ if they were concluded by 

the protecting state, are the treaties made by the agent which at the 

date of independence devolve to the Arab states as the principals. 

If the boundary treaties, however, were concluded by the Arab states 

themselves, their devolution at the date of independence can only be 

justified by using the analogy of private contracts that establish 

the boundaries of private properties in Islamic law, according to 

which an heir assumes responsibility for the contract of the deceased 

and is bound by the situation created by that contract. 
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This doctrine does not escape criticism from non-Muslim and 

Muslim jurists. The criticisms from international jurists centre on 

the concept that law and practice are not well-crystallised regarding 

succession to boundary treaties. It is very difficult to state with 

precision which rights and obligations devolve automatically and 

which do not88 and since the definition of a boundary is based on 

the treaty, the severability of territorial from non-territorial 

provisions contained therein is an unsettled problem. Furthermore, 

the formula of the ipso jure devolution of boundary treaties to newly 

independent states does not eliminate boundary disputes between 

neighbouring states and thus the succession to boundary treaties as 

instrumental to stability and finality is proved to be false89 • 

Muslim j urists90 , have agreed with this tendency to the extent 

that the analogy between state boundaries and those of private 

property is inexact and only designed as an escape route from the 

problem. Even the so-called uti possidetis principle91 has not 

proved to be effective in settling boundary disputes in South 

American states and such disputes have occurred in Europe, Asia and 

Africa too92 • A perpetuation of the problem is the wrong approach 

and can lead to armed conflict as was the case between Bahrain and 

Qatar over the al-Zub!rah District93 despite the acceptance by 

Bahrain of the formula of the automatic devolution of its boundary 

agreement with Saudi Arabia. Other conflicts have included the 

dispute between Iran and Sharjah over Abu Musa Island94 , the dispute 

between Sharjah and Umul Quwain9 s and the disputes between Iran and 

Rasul Kheimah over Tunb island96 • Therefore, non-Muslim and modern 

Muslim and Arab jurists have maintained that boundaries and boundary 
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treaties should be exempt from the scope of state succession and be 

solved by an acceptable solution proved to be effective ·in both 

international law and Arabic public law without prejudicing the 

attitude of the other mandated Arab territories towards treaty 

succession. 

B. The practice of the Bx-Jandated Territories: 

(i) The Effects of Independence on Treaties concluded by the 

Islamic State: 

<a> Palestine: 

Upon Britain's relinquishment of her mandate for Palestine in 

1947, the revival of the Ottoman treaties embodying capitulations 

became one of the problems facing the General Assembly of the United 

Nations, which in 1947 adopted Resolution 181 <ii) 97 inviting the 

interested states to renounce their capitulations, at least 

temporarily, until the establishment of the State of Palestine to 

which all treaties would devolve98
• This practice had been followed 

by Iraq upon the establishment of the British mandate over that 

territory and it may be concluded from this that the General Assembly 

would recognise the re-enforcement of the capitulations in Palestine 

if the interested state declined to renounce them. This resolution 

was, whether by design or not, in conformity with the Islamic legal 

theory that treaties of the Islamic State are attached to the legal 

identity of the u~ until the evolving Muslim state develops its own 

legal identity. Resolution 181 <ii>, however, was never implemented 

and a declaration regarding the pre-independence treaties was never 

made. Since Palestine has failed to develop an independent legal 

identity at the present date, her practice as an Arab state in 
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furthering the development of the regional rules regarding succession 

to treaties unfortunately stopped at this point. Thus the practice 

of her neighbour, Trans-Jordan, will be examined. 

{b) Jordan: 

Neither the Resolution of the League of Nations nor the 

devolution clause embodied in the the 1946 Treaty between Great 

Britain and Jordan which abrogated the mandate agreement contain any 

reference to the revival of the capitulations. The conclusion of 

this treaty marked the evolution of the legal identity of Jordan and 

by it her independence was recognised by the mandatory power and the 

League of Nations, the parties to the mandate agreement. If Article 8 

of the Mandate Agreement for Trans-Jordan and Palestine was operative 

in Palestine it was not in Jordan. No state claimed any revival of 

its capitulations in Jordan but the Government of the United States 

declared that changes in the legal status of a territory did not 

deprive the United States of America from any right or interest it 

might have there99 • 

<c> Syria and Lebanon: 

As stipulated in Article 5 of the Mandate Agreement for Syria and 

Lebanan 100
, upon the termination of the mandate the capitulations 

came into farce. In its letters of September 1944 101 , the 

Government of the United States declared that it was prepared to 

extend full recognition of the independence of Lebanon and Syria upon 

the receipt of written assurances from the governments of the two 

states that the rights of the United States and her nationals in 

Syria and Lebanon, as recognised by the 1924 Treaty102, would 

effectively be continued and protected until they were replaced by a 
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new agreement. After Syria and Lebanon undertook to continue the 

American capitulations103 , the United States continued to list under 

the names Syria and Lebanon the 1924 Treaty and the 1937 Exchange of 

Notes with France regarding customs privileges104 , 

Accordingly, it is necessary to examine the rationale upon which 

the devolution of the treaties embodying capitulations to the Arab 

states were based. Regarding the controversy surrounding the nature 

of capitulations, non-Muslim jurists, such as Wilkinson106 consider 

that capitulations constitute treaties but are not 'dispositive• and 

0' Connell 1 06 and De Mural t 107 concur with this view. Conversely, 

Muslim jurists deny that capitulations can constitute any element of 

a treaty. Altug, a Turkish writer109 , has defined capitulations in 

unequivocal terms: 

... the capitulations were given in the form of a 
decree so there was no question of ratification 
because the sovereign had already signed it. 
Treaties would have necessitated ratification by or 
in behalf of the heads of state. There was no such 
ratification by the receiving state. Nor does 
history provide an example of a refused 
capitulation, ... capitulations can be defined as 
unilateral decrees which regulated the status of 
foreigners within the Ottoman Empire, they were a 
reflection of municipal law and on an international 
plane. 

This view was emphasised by the practice of Syria and Lebanon on 

another occasion. The United Kingdom addressed the 1947 letter to 

the Government of Syria and Lebanon with similar wording to that of 

the United States regarding the automatic revival of the British 

capitulations until their replacement by a new agreement 109 but the 

two governments declined to admit this contention on the ground that 

the capitulations were denounced by their guarantor110 and moreover, 
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they have developed legal identities independent from that of the 

Islamic State. On this basis, the United Kingdom, through diplomatic 

negotiation, accepted the local jurisdiction of the two states 1 1 1 • 

With regard to the legal grounds on which the capitulations 

devolved to the Arab states, O'Connell, along with other non-Muslim 

jurists, propagates a view that coincides with that of the Government 

of the United States when he regarded capitulations 

as examples of treaty rights which attach more to 
the soil than to the personality of the 
signatories 1 12 • 

American jurists, however, have based the devolution of capitulations 

to the Arab states not on their dispositive nature but on other 

grounds. For example, Wilkinson113 has stated that: 

extraterritoriality treaties of the United 
States are based on the legal conditions of a 
country. If a territory is annexed by a state with 
laws and legal procedures which guarantee a certain 
justice approximated to that of the United States, 
the legal conditions of that country are changed on 
the extensions of the successor's system in 
jurisdiction over the territory and there is no 
necessity for the continuation of the treaty ... 

De Muralt 114 justifies the continuation of American capitulations on 

other grounds in stating: 

Perhaps the very well founded political argument 
must not be forgotten that acceptance of the 
continuation of the capitulatory rights held by 
many powers was necessary in order to secure the 
latter's approval of the terms of a mandate or at 
least their recognition of the status of the 
mandatory powers as was the case with the United 
States of America. 

Muslim jurists, such as 'AbdulBari and al-Sanhuri, while arguing 

in favour of the abolition of the capitulations in Egypt, state that: 

. the devolution of these capitulations lacks 
any justification. They constituted derogation of 
state sovereignty. Nevertheless, they were 
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arginally derived from an agreement [referring to 
the 1535 Treaty between the Ottoman Empire and 
France] with Turkey and the rest has no legal basis 
whatsoever ... 11s. 

In fact, the devolution of treaties embodying capi tulatians to an 

Arab state has been regionally acceptable in fact and in law in the 

cases of bath mandated territories such as Iraq and protected states 

such as Egypt. This has not been based an any legal rule of state 

succession either in international or Islamic law but an the 

continuance of Islamic identity in accordance with Islamic law. That 

some Arab states declined to accept such devolution was justified 

only an the grounds that the Ottoman Empire as the guarantor of the 

capitulations had abrogated capitulations and treaties embodying them 

before the independence of the Arab mandated territories in 1914 116
• 

Hence a state that claims the devolution of capitulations to the Arab 

states after 1914 had no legal reason to do so either in 

international or Islamic law. 

<11 > The Effects of Independence on Treaties Concluded by the 

Iandatory Powers on Behalf of the Arab Territories: 

(a) Jordan: 

Unlike Iraq, Jordan did not make a declaration or a signed 

guarantee regarding the maintenance in force of all pre-independence 

conventions and agreements. It did, however, include in the 1946 

Treaty of Alliance 1 17
, by which the independence of Jordan was 

recognised 1 1 a, a devolution clause similar to that included in the 

1930 Treaty of Alliance between Iraq and the United Kingdom. Article 

8 of the Anglo-Jordanian Treaty of Alliance states that: 

Any general international treaty, convention or 
agreement which has been made applicable to Trans
Jardan by His Majesty the King <or by his 
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government in the United Kingdom) as mandatory 
shall continue to be observed by His Highness the 
Amir until His Highness the Amir <or his 
government) becomes a separate contracting party 
thereto or the instrument in question is legally 
terminated in respect of Trans-Jordan 1 19 • 

As in the cases of the devolution agreements of Iraq and Morocco, the 

legal effects of this clause on pre-independence multilateral and 

bilateral treaties can be ascertained as follows: 

With regard to League of Nations Multilateral Treaties on 

Narcotic Drugs, which were amended by the 1946 U.N. Protocol, unlike 

Iraq, Syria and Lebanon, Jordan opted to apply the regional rule of 

non-devolution by accession not succession to each individual 

treaty 1 20 as an exercise of her independence. Moreover, Jordan 

invalidated certain League multilateral treaties which were not 

amended by any U. N. Protocol, such as the 1931 Convention on the 

Stamps Law 1 21
• The Jordanian government, however, as an exception, 

applied the regional doctrine of devolution to the predecessor's 

multilateral treaties only in the one instance of the 1929 Geneva 

Humanitarian Conventions122 • 

The application of the doctrine of non-devolution to the 

predecessor's multilateral treaties by means of accession as a right 

not as an obligation has already become the regional practice of the 

Arab states as dictated by the social consciousness of that 

community. 

Most sources are silent with regard to the effects of the 

independence of Trana-JordAn on bilateral treaties concluded on her 

behalf or extended to her by the mandatory power123• The first 

source to mention the devolution of the pre-independence bilateral 

treaties to Jordan was 0'Connell 124, who maintains that: 
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Jordanian authorities have privately expressed the 
opinion that the 35 conventions extended to Trans
J ordan by the United Kingdom are, except where · 
subsequent action has been taken, still in force; 
and it is reported that no question of their not 
being implemented has ever arisen. 

No direct or indirect reference was given after this statement. In 

examining its credibility, the ultimate authorities are the British 

Treaty Series, the League of Nations Treaty Series or the United 

Nations Treaty Series, since Article 18 of the League Covenant and 

Article 102 of the Charter of the United Nations oblige any members 

who enter into a treaty or an international agreement to register it 

in the Secretariat otherwise the treaty or agreement cannot be 

invoked before the League or the United Nations. 

A consultation of the British Treaty Series shows that there are 

only four treaties 125 relating to Trans-Jordan from the mandate 

period and the League Treaty Series also only contains these four. 

One mare treaty126, in addition to three of these treaties127 , has 

been found in the U. H. Treaty Series. These facts contradict the 

aforementioned official Jordanian statement and confirm that upon the 

independence of Trans-Jordan, despite the devolution clause embodied 

in the 1946 Treaty of Alliance between the U.K. and Jordan, Jordan 

applied the formula of the non-devolution of the pre-independence 

treaties save those treaties that related to the establishment of 

boundaries with neighbouring Arab states such as Saudi Arabia, Iraq 

and Syria which according to the established practice of the Arab 

states are exempt from the scope of state succession. 

The principle adopted in the foregoing practice with regard to 

the effects of independence on treaties supports one theoretical 
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tendency on the evolution of certain customary rules in treaty 

succession within a certain region and raises the question of whether 

the practice of the other :mandated territories, namely Syria and 

Lebanon, supports this tendency. 

<b> Syria and Lebanon: 

Unlike the other mandated Arab territories such as Iraq and 

Jordan, Syria and Lebanon achieved their independence not by mutual 

agreement with the :mandatory power but by force 1 28
• Thus the 

application of the regional rules of the devolution or the non

devolution to their predecessor's treaties was an exercise of right 

not obligation. 

With regard to the League of Nations multilateral treaties which 

were amended by the U. N. Protocol, Syria and Lebanon notified the 

Secretary-General of the United Nations of their acceptance of the 

devolution of various multilateral treaties to which the mandatory 

power had adhered on behalf of their territories prior to their 

independence and they subsequently signed U. N. Amending Protocols, 

such as the United Nations 1947 Amending Protocol for the 1921 

Convention for the Suppression of Traffic in Women and Children and 

the 1933 Convention for the Suppression of the Traffic in Women of 

Full Age 129 • The exercise of this right is optional according to 

established practice. For example, the mandatory power acceded on 

behalf of Syria and Lebanon to the International Union for the 

Protection of Literary and Artistic Works of which the Swiss 

government is depositary, and upon independence, only Lebanon, by 

notification, acknowleged the devolution of the convention to her 

whereas Syria continued the application of the convention w1 thout 



- 405 -

making a special act 130
• In a similar case, Syria and Lebanon used 

the procedure of 'accession' instead of 'succession' to their 

predecessor's multilateral treaties, 

Humanitarian Conventions 131 , 

as in the 1929 Geneva 

With regard to bilateral treaties, although the relinquishing of 

the mandates for Iraq and Trans-Jordan was achieved by bilateral 

agreements between Great Britain as the mandatory power and Iraq and 

Trans-Jordan and the relinquishing of the mandates for Syria and 

Lebanon were achieved by force, the practice of the latter two states 

in treaty succession is not inconsistent with that of Iraq and Trans

Jordan. This is emphasised by the practice of Syria and Lebanon 

towards non-dispositive bilateral treaties, which are regarded by the 

foregoing practice as personal to the mandatory powers <or protecting 

states) and thus do not devolve to the successor state at the date of 

independence. Even the doctrine of agency (international 

representation> of the Arab states by the mandatory powers or 

protecting states does not necessarily justify the automatic 

devolution of bilateral treaties to the mandated Arab territories, 

since these territories under the mandate regime reserved their right 

under Islamic law to accept or reject the predecessor's treaties at 

the date of independence. The principle of the non-devolution of the 

predecessor's bilateral treaties, however, does not apply to the so

called 'dispositive' bilateral treaties such as the 1920 Agreement 

which regulated the Jordan and Yarmouk rivers flowing in the mandated 

territories of Syria, Lebanon and Palestine 132 on the same grounds 

on which ~ukuk al-irtif§k is based in Islamic law133 • In addition, 

Syria and Lebanon firmly observed the Arabic doctrine that bilateral 
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treaties establishing boundaries are exempt from state succession in 

order to be solved in accordance with the conventional rules of 

Arabic public law134 • 

2. Unifor:mi ty and Consistency of the Practice of the Arab states in 

Treaty Succession: 

All Arab states, whether ex-protected or ex-mandated territories, 

are active in the general practice of treaty succession. 

Furthermore, none of the Arab states in their practice initially 

dissented from the formation of the Arab regional customary law and 

neither have they persistently challenged its doctrine. This 

uniformity and consistency in treaty succession is reflected in the 

practice of those especially affected Arab states, specifically those 

who entered into devolution agreements such as Iraq <ex-mandated 

territory> and Morocco <ex-protected state> 1 35
; those who have had 

boundary problems such as Iraq, Kuwait, the Arab Gulf states and 

Morocco; or those who had foreign military bases on their territory, 

such as Iraq 136 Egypt 137 and Morocco. The participation of these 

Arab states in any process of the codification of state succession in 

respect of treaties, as in the U. N. Sixth Committee or in the 

I.L.C. 138 , and in the conventions, such as the 1978 Vienna 

Convention139 and their votes on some of the Draft Articles of that 

convention, exemplify the uniformity and consistency of the practice 

of the Arab states in treaty succession. 

This uniformity, although not absolute, is certainly preponderant 

to the extent that a little inconsistency does not affect the clarity 

of the content of the customary law or the existence of the opinio 

juris140 • 
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3. Duration of the Practice of the Arab States: 

A certain length of time is required for the crystallisation of a 

practice into a customary law is required by both international 

tribunals and jurists. In the 1969 Iorth Sea Cases, the I.C.J. was 

faced with the question of whether Article 6 para. 2 of the 

Continental Shelf Convention had developed into a customary rule in 

the 11 years since its adoption. The court held that: 

Even without the passage of any considerable period 
of time, a very widespread and representative 
participation in the convention might suffice of 
itself . . . although the passage of only a short 
period of time is not necessary, or of itself, a 
bar to the formation of a new rule of customary law 
. . . within the period in question, short though 
it might be, state practice ... should have been 
both extensive and virtually uniform . . 141 

Some non-Arabic jurists have postulated that as a condition for 

the formation of customary law, practice must be established over an 

extensive period of time 142 • This duration, however, is a relative 

requirement according to other jurists 1 43 and customary law may be 

formulated within a short period of time. 

Most Arabic jurists144 have concurred with non-Muslim jurists in 

requiring an unspecified duration of time in order to distinguish 

between consistent and inconsistent practice and allow rules time to 

crystallise and give Arab states a time to reflect upon whether they 

should consent or object to the emerging rules. The duration for the 

formation of their customary law may be defined for the ex-protected 

states as covering the period lasting from the conclusion of the 1820 

Treaty of Peace between Great Britain and the Arab Chiefs of the 

Gulf 145 to the present time, while for the ex-mandated Arab 

territories the period extends from the establishment of the mandate 
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system 1 46 up to today. After the decolonisation process, the 

duration of the time required for the crystallisation of an Arabic 

customary rule became shorter and the opinio juris became much 

clearer and stronger than before because of the participation of many 

newly independent Arab states in the general practice of treaty 

succession. 
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SECTIOI 2: THE DPIIID JURIS DF ARABIC CUSTOIARY LAY OI TRRATY 

SUCCBSSIOI: 

1. The Concept of and Evidence for the Arabic qpinio Juris. 

A. The Concept: 

Article 38 para. 1 (b) of the I. C. J. • s Statute requires for the 

formation of customary law not only a "general" practice but also 

that it must be "accepted as law" . It was unequivocally postulated 

by the World Court in the Lotus Case 147 that only if the abstention 

from instituting criminal procedings "were based on [states] being 

conscious of having a duty to abstain would it be possible to speak 

of an international custom". Moreover in the Iorth Sea Continental 

Shelf Cases149 the court held that: 

The act concerned . . must also be such, or be 
carried out in such a way, as to be evidence of a 
belief that this practice is rendered obligatory by 
the existence of a rule of law requiring it .... 

In this sense, the general practice of the Arab states in treaty 

succession must be recognised by each state as the law of treaty 

succession, a departure from which ought to mean that some sanction 

upon that state should be effected by the regional community of the 

Arab states as codified in Article 10 of the 1950 Treaty of Joint 

Defence and Economic Co-operation among the states of the Arab 

League 149
• 

B. The Evidence: 

Substantial evidence on the binding force of the regional rules 

governing treaty succession and state identity can be found in the 

public opinion of the Arab people and in the general practice of the 

Arab states as well as in regional and international organisations. 
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The public opinion of the Arab people has played a decisive role in 

directing the practice of the Arab states towards the formation of 

regional rules governing their state's identity. This reflects the 

demand for full Arab unity based on the historical identity of the 

Arab nation, as evidenced by various plebiscites that have been held 

among the Arab people 1 so, which has had great influence on the 

drafting of the constitutions of newly independent Arab states. All 

the constitutions of the emerging Arab states declare in unequivocal 

terms that their people and territory constitute a part of the Arab 

nation and of the Arab world 151
• The Twentieth Century has 

witnessed several consensual measures in the Arab territories and a 

consideration of how the legal effects of these measures have 

contributed to the formation of the Arabic customary law is 

necessary. 

As a result of the consensual measures between Syria and Egypt, 

the United Arab Republic <U. A. R.) was established in 1958. 

Subsequently, the Kingdom of Yemen joined the U.A.R. and the United 

Arab States <U. A.S.) was formed. In the same year the Kingdoms of 

Iraq and Jordan entered into a consensual fusion to form the Arab 

Union' 52 • In 1972 the unification of Libya and Egypt was proposed 

and a preparatory comDdttee was established to examine the effects of 

the proposed union on the identities and treaties of these states 

concerned 1 63 • The movement for the consensual unification of the 

Arab people also found advocates among various Trucial States of the 

Gulf and in 1970, these states entered into an agreement whereby the 

United Arab Emirates was established 154 • The real nature of this 
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movement according to the Arabic customary rules needs to be 

determined as well as its effects on treaties. 

Non-Arab jurists such as Fiore 166 believe the merger of two or 

more states creates a new international personality and amounts to 

state succession while others such as Feilchenfeld166 consider them 

to be cases "of amalgamation rather than of succession", which in 

Jones• view167 does not usually create a new international 

personality. Judging by the already established rules of Islamic law 

on state identity and the Islamic concept of state succession168 it 

is this latter view which seems to be in conformity with the reality 

of what is happening in the Arab world. The U. A. R., however, does 

not fall under any fixed category of the uniting of states under 

international law 1 69 although since it represents no more than a 

consensual measure between two regions possessing a common identity, 

it may be regarded as constituting a sui generis case in 

international law160• The U.A.R. was an expression of unity rather 

than a union and was established through the communis opinio juris of 

the Arab people. 

The U. A. S. , in contrast to the U. A. R. , was no more than an 

interim and temporary stage to full unity as can be concluded from 

Article 1 of the Pact 161 • At that stage, both states retained their 

independence and international personality162 in some spheres, while 

other affairs of the states were unified as if they belonged to a 

single state 163
• In addition, at least temporarily, each state 

preserved its treaty-making competence 164 , whereas none of the 

regions 165 of the U.A.R. possessed any treaty-making competence, 

this being constitutionally vested in the President of the 
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Republic 166 , and hence the U.A.R. was a 

personality 167
• Similarly, all Sheikhdoms 

Emirates preserve their internal autonomy 1 68 , 

single international 

of the United Arab 

while treaty-making 

competence is vested in the Federal Council 1 69 which adopts its 

resolutions in accordance with a majority vote 170 • Furthermore, the 

1972 Amalgamation between Egypt and Libya followed the same tendency 

with regard to treaty-making competence and international personality 

without there being any change in their Islamic identi ty 1 71 • It is, 

therefore, necessary to examine the effects of the unification 

movement on treaties in accordance with the communis opinio juris of 

the Arab states. 

The doctrine of devolution 172 is given further emphasis by 

Article 69 of the U. A. R. Provisional Constitution 1 73 which adheres 

firmly to the common practice in distinguishing between the effects 

of such events on multilateral and bilateral treaties. With regard 

to multilateral treaties, treaties of a constituent character such as 

the membership of Syria and Egypt of the United Nations and its 

specialised agencies were amalgamated and devolved to the U.A.R. 

without change 1 74 • The Secretary-General of the United Nations 

vested the United Arab Republic with responsibility for all the other 

multilateral treaties to which the participants in union had been 

parties175 • From this practice it may be concluded that because the 

devolution of multilateral treaties is a right and not an obligation 

the opinio juris may not be so clear in these cases and so an 

examination of Article 69 of the U.A.R. Provisional Constitution in 

connection with the devolution of bilateral treaties is necessary. 
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Since a bilateral treaty usually regulates the mutual relations 

between states and is more linked with the identity· of the 

contracting parties, from a non- Islamic point of view particularly, 

the effects of the declaration of the United Arab Republic as 

embodied in Article 69 of the Provisional Constitution and the 

subsequent declaration of the other party to a bilateral treaty 

either with Syria or with Egypt ought to be ascertained. The U.A.R. 

declaration is similar to that made by Tanganyika upon her 

independence 1 76 , which has subsequently become known as a 

'unilateral declaration'. However, the U. A. R. declaration was not, 

as was that of Tanganyika, based on the formula of opting in177 but 

rather of opting out 179 which meant that both multilateral and 

bilateral treaties were covered. Generally speaking, a unilateral 

declaration by itself cannot create rights or obligations for a third 

state so the legal effects of Article 69 of the U. A. R. Provisional 

Constitution on a third state are questionable. While Syria and 

Egypt could agree between themselves that their treaty rights and 

obligations continued to be binding upon the U.A.R., the other 

parties to their bilateral treaties were not so bound and unless they 

recognised the continuing in force of these treaties vis a vis the 

U.A.R. these declarations had no legal effect on them. 

The United States of America merely expressed cognisance of the 

unilateral declaration of the U. A. R. and no state objected to it, 

suggesting the acquiescence of the international community with the 

declaration. The acquiescence of the other parties to the bilateral 

treaties of Egypt and Syria does not mean that novation occurred but 

that these treaties continued within the limits of each region as 
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prescribed by Article 69 of the Provisional Constitution of the 

U. A. R. and the subsequent declaration. The bilateral treaties of 

Egypt with non-Arabic states179 operated within the limits of the 

Egyptian region as was the case with Syria's bilateral treaties with 

non-Arab states160 • As regards the operation of the 1952 Transport 

Agreement between Egypt and Jordan 161 and the 1955 Agreement with 

Iraq162 , upon the formation of the U.A.R. these treaties operated 

within the territory of the U.A.R. which comprised of the Syrian and 

Egyptian regions. 

Like the United Arab Emirates163 did at a later date, Egypt and 

Syria164 upon amalgamation advocated the doctrine of devolution 

<opting out> in showing that no change in their legal identity had 

occurred. This is emphasised by their subsequent separation. When 

Syria separated from the U.A.R. in 1961 all the U.A.R. 's multilateral 

and bilateral treaties relating to the Syrian region devolved to her 

without being changed165 • 

Evidence of the communis opinio juris of the Arab states 

regarding treaty succession may be found in the practice of the 

regional and international organisations. In the regional 

organisations of the Arab states, the opinio juris may be found in 

the treaties concluded between the member states. These include the 

1950 Agreement of Joint Defence 166 , the 1968 Agreement establishing 

the Organisation of the Arab Petroleum Exporting Countries 

<OAPEC) 167 regarding the codification of the pre-existing petroleum 

policy between the Arab exporting countries, and the unanimously 

adopted resolutions of the Arab League regarding problems arising 

from treaty succession 1 ea. As far as international organisations 
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are concerned, the adoption of certain strategies by the League 

members in the U. N. Drafting Processes, such as the I. L. C' s Draft 

Procedure, the Sixth Commdttee and at diplomatic conferences like the 

1978 Vienna Conference on State Succession in Respect of Treaties189 

serve as the regional Arabic opinio juris, as do the votes the League 

members cast in favour of certain rules. 

The processes outlined above in the formation of Arabic customary 

law may be summed up as having occurred in successive stages. First, 

some states, such as the early independent Arab states, engaged in a 

practice of treaty succession or made persuasive claims for a wide 

variety of reasons relating to Arabism, such as unity in language, 

history, religion, geographical location, the collective security of 

the Arab people, political pressure, gain, comity, courtesy etc. 190
• 

These policies accelerated the process towards the establishment of 

the opinion juris. Secondly, as more Arab states attained 

independence and wished to join the Arab League, the practice was 

further developed through claims put forward by the states initiating 

the law-creating process. Initially, the newly independent states 

reacted against these claims and certain practices established by the 

League and made counter claims. However, as they became familiar 

with the League's practice they acquiesced in it as they understood 

that each state accorded reciprocity to the others. Moreover, other 

Arab or non-Arab states in relying on the conduct of an Arab state, 

will bind the latter by their expectations raised by such 

conduct 191 • Thirdly, as the relations between the Arab League 

members and the newly independent Arab states became firmly 

established by the admission of the new state to the membership of 
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the League, the new states realised that there was an emerging 

regional practice and thus adjusted their practice to fit into this. 

As the practice became more uniform and consistent, the conviction 

of the Arab states increased to the extent that it was regarded by 

the Arab states as obligatory, a stage which marked the formation of 

the Arabic customary law. However, through these processes it is not 

easy to point to the moment at which Arabic customary law was formed 

since its rules have come into existence in stages 192• 

of its development demonstrates the close affinity 

The process 

between the 

material practice and the opinio juris. Practice in the early stages 

served to relate and define the pertinent customary rule, to 

institute binding relations among the community of the Arab states 

and thereby enable the transition to the regional binding force of 

the rule qua law. 

2. The Relationship between Arabic Public Law and IslaDdc Law: 

Islamic law originates from a divine source preceding the 

existence of the Islamic State and thus the Islamic legal theory is 

concerned only with the systematic foundation of law, not its true 

historical origins193• Moreover, the siyar <Islamic international 

law>, as an integral part of Islamic law, derives in theory from the 

same sources and exists under the sanction of that law, hence Islamic 

law is based an monism. Nevertheless, the evolution of Islamic 

international law as a separate branch of law, is characterised by 

the influence of custom and other factors rather than from the 

conventional sources of the Qur'!n and the Sunna. 

The Islamic legal order predetermined the criteria by which the 

problem of treaty succession arising from the replacement of the pre-
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Islamic non- Arab and Arab political entities by the Islamic State 

could be solved. According to these criteria, any entity can be 

identified by the law enforced within its territory and the treaty 

rights and obligations concluded under that law. Subsequently, the 

voluntary submission of the territories and populations of the pre

Islamic political entities to the legal order of the Islamic State 

was tantamount to an automatic change in the legal identity of these 

territories into a unified Islamic identity and as a result the issue 

of treaty succession arose. 

Since the replacement was accompanied by factual and legal 

consequences, state succession in Islamic law is divided into 

succession in fact and succession in law; the Islamic State is 

regarded as the factual and legal successor and the pre- Islamic 

political entities as the predecessors. The Islamic legal order also 

predetermined the framework of succession to the treaties of the pre

Islamic political entities by the Islamic State. The general rules 

as formulated in Islamic law and Islamic State practice were that the 

devolution or conclusion of treaties was permitted unless it was 

prohibited by na~ <provision) of the Qur'!n or the Sunna194
• 

According to these rules all the treaties of the Islamic State 

attached to the identity of the u~. 

The evolution of the u~ into many components, one of which was 

the Arab nation, and the fragmentation of Mr al-Islam into many 

territorial entities, such as the Arab political entities, did not 

constitute a break in the Islamic identity of these territories under 

Islamic law. However, upon the delegation of the conduct of the 

international relations of the Arab political entities to non-Muslim 
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states their external Islamic identity, according to Islamic legal 

criteria, was suspended as a result of the replacement of Islamic law 

by international law in governing their relations until the final 

independence of these entities, whilst their internal identity 

remained intact as a result of the continuity of Islamic law in 

governing their internal relations. These events clearly interfered 

in the factual and legal identity of the Islamic State in 

constituting cases of state succession under Islamic law whereby the 

Islamic State is regarded as the parent state far the evolving Arab 

states and as the predecessor state for the non-Muslim states. The 

treaties of the Islamic State devolved to the newly evolving Arab 

political entities on the basis of the rules governing the continuity 

of Islamic identity, while treaties of the protecting or mandatory 

powers devolved to them by either following the rules governing the 

contract of agency in Islamic law or the rules of state succession in 

international law. 

The evolution of the Arab political entities into mature, 

independent states to which treaties concluded by their mandatory or 

protecting authority devolved has led to the occurrence of various 

cases of treaty succession in the Arab world, events that are 

unprecedented in Islamic legal theory insofar as they had the 

potential to challenge the unity of the Islamic legal order and 

territory. These events generated the need for the development of 

Islamic rules to forestall such an event by following the principle 

that decrees may be required to adapt to changing circumstances195 • 

Indeed, the methodological legal devices in Islamic law such as kiy§s 

<analogical deduction), isti~s§n (juristic preference), istis~§b 
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<legal presumption), mas§lib mursala <public interest) etc. have 

provided the Arab leaders with the necessary means to establish an 

Arabic public law according to which the law creating process is 

based on the Islamic principles of iJij_tih§d <independent reasoning) 

and i.dJ_mli ~ (consensus). 

of customary practices. 

These means are treaties and the following 

A certain organisational framework has been established within 

which the practice of the Arab states in treaty succession must be 

confined in order to serve the common interests of the Arab nation. 

The adherence of many newly independent Arab states to the 

conventional rules and the evolution of the regional practice of 

these states served as the material elements constituting the Arabic 

customary law, the binding force of which is demonstrated in the 

almost unanimous compliance by individual Arab states with the 

conventional and customary rules. 

3. The Relationship between Arabic Customary Law and International 

Customary Law: 

The criteria by which the regional customary law is distinguished 

from international customary law is the opinio juris according to 

which if certain rules are only binding on certain states within a 

certain region they merely constitute their regional customary 

law 1 96 but if such rules are regarded as being of general binding 

character then they constitute the body of international customary 

Unlike international customary rules, Arabic customary rules are 

considered to be special rules. The former require for their 

formation the recognition of the majority of the member states of the 
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international community while the latter require the express or tacit 

recognition of the Arab states which adhere to them198 • Moreover, 

non-Arabic jurists199 have postulated that regional customary 

rules, on account of the relative homogeneity of the community to 

which they apply, bind an inactive state which has not persistently 

objected to ther00 • This view has been further elaborated by 

Arabic jurists since the regional rules between the member states of 

a regional organisation are regarded as general rules and therefore 

do not require for their formation the recognition of all the member 

states, whereas the customary rules between two or more member states 

are regarded as special rules in respect of the regional rules and 

hence require for their formation the recognition of all member 

states of the organisation201
• 

The regional rules apply only to the Arab states inter se whereas 

the relations between Arab states and the others are covered by the 

international customary rules202
• It is true that the practice of 

the Arab states towards treaty succession has resulted from 

succession between Arab and non-Muslim states but the opinio juris 

that binds an Arab state reflects only the sanction of the Arab 

states. It is also true that the Arab states have participated in 

the formation of international customary law on treaty succession but 

where there is conflict between the two systems of law in a dispute 

between the Arab states then Arabic customary law prevails - lex 

specialis derogat generalJ202 , unless the international customary 

I ; rules are jus cogens. However, in a dispute between an Arab and non-
i 

Arab state, international customary law prevails, since the latter is 

not bound by the regional Arabic customary law. 
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4. The Relationship between Arabic Customary Law and Treaties: 

The order of sources in Article 38 of the Statute of the I.C.J. 

creates an issue in international law as to whether there is a 

hierarchical relationship between customary law and treaties in 

international law. Some non-Muslim authori ties204 have maintained 

that Article 38 establishes this hierarchy. Other non-Muslim 

jurists205 have maintained that Article 38, by mentioning treaties 

before custom, envisages, at least, the lex specialis rule in that 

according to sequence the importance of sources is suggested although 

this does not establish a hierarchy between treaties and customary 

law. The accuracy of this view is emphasised by the silence of 

Article 38 itself on the subject. Thus in international law, 

treaties and customary law are separate but equal autonomous sources. 

In Arabic public law, however, the statute of the proposed Arab 

Court of Justice is silent in this respect, and since the sources of 

Arabic public law are the same as those of Islamic law, the 

legislative history of a treaty is of considerable importance in 

determining the hierarchy between treaties and custom. Treaties 

defined directly by al-Qur•!n or by the Sunna <primary sources), 

possess a high position in the hierarchy206
• Treaties concluded by 

idjm§' <secondary source) possess a hierarchical position above 

customary law and only customary law or treaties concluded by 

idjtihSd <secondary source) occupy the same hierarchical position as 

is envisaged in Article 38 of the I. C. J. • s Statute. Thus since 

Arabic conventional law has been established by the iditih§d 

<independent reasoning> of the leaders of the Arab states it occupies 

the same hierarchical position as Arabic customary law and moreover, 

.. 
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apart from the influence of the divinely inspired Islamic law, Arabic 

public law has evolved through a method similar in some respects to 

that by which the sources in Article 38 have developed. 

The autonomy of treaties and customary law from each other leads 

them to stimulate207 and potentially abrogate or modify each other, 

although this depends on the position in the hierarchy from which 

they are derived. The result is that in international law the 

binding force of a treaty and of customary law is identical while in 

Arabic public law it depends on the legislative source. In 

international law, because the rules of one source may supersede 

those of the other, changes may be facilitated whereas in Arabic 

public law only the rules of treaties concluded by ifli.tihSd can 

supersede those of customary law or vice versa and change is limited 

to these secondary sources. Thus the principle that a rule can only 

be altered by a similar one is recognised in Islamic law but not in 

Arabic public law or international law209
• Customary international 

law can only be abrogated by a treaty and a treaty may only be 

modified or abrogated by customary international law209
• 

The question arises as to whether there can be conflict between 

rules that have different sources. In international law, minor 

conflicts between rules having different sources may be solved by 

interpretive techniques210 • In the case of serious conflict, 

however, such as when two rules on one subject regulate that subject 

differently, the autonomy of sources in international law facilitates 

the application of the principle that the later rule supercedes the 

earlier one211
, although it may be difficult to ascertain when 

exactly the customary rule was formed. In addition, the specific 
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rule prevails over the general one212 • This specific! ty may be 

exemplified by the rule of a convention between a few states such as 

the Pact of the Arab League or the rule of Arabic customary law as 

opposed to the rule of a convention with many parties such as the 

1978 Vienna Convention on State Succession in Respect of Treaties or 

as may be found in the practice of general customary international 

law. 

In Islamic law, conflict between rules with different sources may 

occur but not between rules from the primary sources <Qur'an, Sunna) 

or the secondary sources, such as some rules of Arabic public law. If 

there is a difference then the former abrogates the latter. Where 

rules found in the primary sources differ it is known in Islamic 

jurisprudence as naskJJ. (abrogation) 213 • Abrogation between rules 

found in al-Qur'an or those of the Sunna or an abrogation of a rule 

in the Sunna by a rule in the the Qur'an, is not, in fact, conflict 

but the superceding of some rules by others; the Qur'an being 

revealed in stages. It is to be noted that according to the modern 

view of Muslim jurists214 rules of the Sunna cannot, as such, 

abrogate any rule of the Qur'an. With regard to the conflict between 

rules from secondary sources, Islamic law is in complete agreement 

with international law. 

It is therefore necessary as a final stage in our investigation 

to examine the interaction and integration between Arabic customary 

law on state succession in respect of treaties and international 

conventional and customary laws in efforts towards codification 

before and during the 1978 Vienna Convention on State Succession in 

Respect of Treaties. 
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IITRODUCTIOI: 

Having discussed the factual practice of Iraq and Kuwait in 

treaty succession and the evolution of this practice into regional 

conventional and customary rules through its adoption by the other 

Arab states, this study will now concentrate on the efforts of Iraq 

and Kuwait towards the transformation of the regional customary rules 

into international law. 

In the pre-U.N. era, the concepts of the codification of the law 

and its progressive development have been accepted by Muslim jurists 

since the time of the Abb~sid rule in Iraq as well as by non-Muslim 

jurists. However, in the U. N. era, both Muslim and non-Muslim 

jurists endorsed the practice of the I.L.C. in abandoning the 

distinction between these two concepts on the ground that in most 

cases, such a distinction is impracticable. Despite this practice, 

the I.L.C. 's Statute has continued to recognise the two concepts. An 

analysis of the two concepts illuminates the role of Iraq and Kuwait 

in contributing to the development of international law and 

demonstrates that Islamic law has interacted with international law 

through correlation and not subordination and this has resulted in 

the establishment of a positive relationship and minimised conflict. 

Recognising this, Article 15 of the I.L.C. 's Statute describes 

codification as: 
the more precise formulation and 

systematization of rules of international law in 
fields where there already has been extensive State 
practice, precedent and doctrine. 

However, the formation and ascertainment of a customary rule requires 

more than state practice, precedent and doctrine; it requires opinio 

juris. Therefore, Article 15 only guides the I.L.C., in which Iraq 
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and Kuwait are represented either directly or through the Arab 

League, in selecting topics for codification, and consequently, 

through its internal procedure of codification the I.L.C. can adopt 

regional customary rules in order to transform them into 

international customary rules or at least establish the relations 

between the regional and international customary rules. The 

development of the law governing treaty succession through these 

procedures occurred in two stages: firstly, its codification at the 

I. L. C. and secondly, through the 19'78 Vienna Conference on State 

Succession in Respect of Treaties at which the final formation of 

international customary rules or the adoption of the new written 

rules embodied in the final Draft Articles took place either by 

general consensus or maj cri ty vote, a process in which Iraq and 

Kuwait played significant roles either individually or collectively 

through the Arab League. Meanwhile, Article 15 of the I. L. C. • s 

Statute defines the concept of progressive development as: 

the preparation of draft conventions on 
subjects which have not yet been regulated by 
international law or in regard to which the law has 
not yet been sufficiently developed in the practice 
of states. 

If this concept, therefore, covers "subjects . . not yet . 

regulated by international law", the I. L. C. can include within its 

scope the experience of some of its members, such as Iraq or the Arab 

League on subjects such as treaty succession where the rules of 

international law have not sufficiently been developed. Accordingly, 

Iraq and Kuwait, individually and collectively through the Arab 

League at the I.L.C. and the 19'78 Vienna Conference on State 

Succession in Respect of Treaties, voiced the opinion that the state 
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of international law on treaty succession was in a deplorable 

condition and its complete codification would be of no use to the 

international community unless it took into account the regional 

experiences of the member states of the U. N. and comprehensively 

drafted new rules. An elucidation of this approach, the complexity 

and diversity of the subject and the extensive work of the I.L.C. and 

the 1978 Vienna Conference on State Succession in Respect of Treaties 

necessitate the treatment of this approach in two separate chapters. 

The first chapter will deal with the historical development of the 

codification and the I.L.C.'s work on state succession in respect of 

treaties, and the second chapter will examine the work of the I.L.C. 

at the 1978 Vienna Conference on State Succession in Respect of 

Treaties. 
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CHAPTER IX 

EFFORTS LHADIIG TO THE 1978 VIKIIA OOIVRITIOI 

SECTIOI 1: EFFORTS TOWARDS CODIFICATIOI Il THE PRH-U.I. KRA: 

1. The IslaDdc Law of lations: 

A. Ion-Official Attempts at Codification: 

The codification of Islamic law was initiated by Muslim jurists, 

such as l:m§m M!lik (95-179 H., 713-795 A. D.), the founder of the 

Imlikid School of jurisprudence, who composed a single legal code 

known as al-Nuwa:t..:t.a, containing several all§di:tll. <traditions) 

classified in accordance with different subject matters. However, he 

did not intend that the Islamic government should adopt his code for 

it was only designed to provide guidance for Muslim jurists. 

Subsequently, jurists from different schools compiled voluminous 

works containing general principles in texts and abridged texts. 

Such works included the brief text known as NultaEa al-Abllur1
, 

classified according to the principles of the Hanafid School by 

~ay~ A~mad al-Ralabi; the book on the legal rules of the ~ari'a 

written by the Maliki jurist Ibn Iliuzay' 2
; and the work known as 

Nur~id al-HayrHn prepared by Muh.a:mmad K.adari B!a.h_a. All these 

contributions were basically modelled on the codifications of M!lik. 

B. Official Attempts at Codification: 

Since the Qur' !n is the foremost primary source of law in the 

Islamic legal order3 the collection of its suwar <chapters) into one 

book was initially suggested by 'Umar I during Abu Bakr's KbilSfa but 

was not achieved until 'U~n's Kbil§fa when the Qur'!n was compiled 

in a single text and in accordance with a uniform recitation. 
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Similarly, 'Umar I I entrusted the task of collecting the traditions 

of the Prophet <the second primary source of Islamic law> to .Abu Bakr 

bin Rizm. 'Umar died before this was accomplished4 and the task was 

finally completed by al-Bukhari in his famous book <~a~ib al-Bu~§rt> 

during the Abbasid KbilHfa. 

The Abbasid Kbalifas Abu lll.a'far al-Mansur and H~run al-Rasll.id 

attempted to adopt M!lik's Huwaila' (book) as the legal code of the 

Islamic State, but Malik refused5 on the ground that the adoption of 

a single code would restrict the freedom of i.dJ_tih§d <independent 

reasoning> and the flexibility of the SJJ.ari 'a, All Muslim jurists 

adhered to this view up to the Ottoman assumption of the Islamic 

KbilHfa. 

Official efforts towards the codification of Islamic law, 

however, continued under the Ottoman KbilHfa. For instance, Sult~n 

Salim I <1512-1520) asked Sb.aykh Ahmad al-Ralabi to classify 

jurisprudence according to the ~nafid School of Iraq in a brief text 

to facilitate its study, resulting in the book known as XultaEa al

Ab~ur. Moreover, under the pri nci pl e of al-siyHsa al-~ar 'iyya 

<power of legislation), Sal i m took practical steps to adopt the 

H.anafid School of law by issuing a Fir:man declaring it to be the 

official code of the Islamic State in both fatwa (advice> and al

EadH' (judicial system). Subsequently, the Hanafid School became the 

prevailing school throughout the territory under Ottoman rule6 

except in the provinces now known as Kuwait, Bahrain and the United 

Arab Emirates where the Malikid School prevailed7 • 

The unsuccessful attempt at a complete codification of Islamic 

law is explained by some Muslim jurists who contend that former 
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jurists would have supported such an attempt if they thought it would 

be of benefit. They argue that rulers have often interfered and 

allowed themselves divergent interpretations in the promulgation of 

the law. This could have led to serious distortion of the SJJ.ari Ja 

with the interpretation of a rigid code in their own political 

interest in a way that was contrary to its rules. Rulers could also 

have radically amended the rules of the Sb.ariJa embodied in the code. 

Furthermore, the anti-codification jurists state that the 

codification of legal rules in the form of permanent enactments is 

fundamentally opposed to freedom and would have amounted to a 

curtailing of i~tih§d, which would be unworkable if rigid provisions 

were established9 and they cite lmlik who declined to impose his 

opinion embodied in the Xuwaifa' <book) on the people. 

I~m M!lik was never opposed to i~tih§d since he used the device 

himself in composing his Xuwaiia'. He did not regard the adoption of 

his Huwaiia' as a restriction upon i~tih§d, but he was justifiably 

wary that he might be unaware of other traditions which he had not 

come across. In fact, codification is an activity in which iditih§d 

is practised and thus the anti-codification movement can be accused 

of being one of the forces which led to the closing of the door on 

i~tih§d, which, had it been perpetual would have condemned all 

Muslims to permanent stagnation. I~tih§d is one of the basic 

characteristics of Islamic law that has helped to develop Islamic 

jurisprudence. The legal reformers in the renaissance period, were 

right in refusing to push iditihHd aside since without it the 

codification of Islamic law cannot be achieved. Moreover, i~tih§d 
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is not merely open to choice but is a duty incumbent upon those who 

are qualified to employ it. 

The importance of iJlitih§d led it to be adopted as established 

practice upon the disintegration of the Islamic State into several 

political entities and the resulting need for legal means to 

facilitate the organisation of the inter se relations between these 

entities. In iJlitih§d the leaders of these entities discovered a 

multilateral instrument that could assist in establishing regional 

organisations such as the Arab League. Articles 2 and 4 of the Arab 

League Pact established the legal committee, which was the 

predecessor of the Arab Commission for International Law9
• It was 

entrusted with the task of establishing the basis and scope for 

collaboration between the member states of the Arab League in the 

form of draft agreements and with its evolution into the Arab 

Comndssion for International Law, it was entrusted with representing 

the Arab League in the meetings of the U.N.I.L.C. Thus, the 

development of this body epitomises the movement of the codification 

of Islamic law and its relationship to international law. 

2. The European Law of Iations: 

A. Ion-Official Attempts at Codification by: 

<i> Private Individuals: 

Many European jurists have attempted to realise the complete 

codification of international law, the first being Bentham <1786-

1789). His contribution to the development of the codification of 

the law of treaties and state succession was the introduction of the 

terms 'codification' and 'international law' 10• These can be 

compared to the terms ' tanz.i:rrt <organisation) and • maJlialla' <code) 
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which had facilitated the development of the codification of Islamic 

law 1 1 as employed by the Muslim jurists during the Ottoman. K}lil!fa. 

In Bentham's view, justice, the reduction of judicial discretion and 

the clarification of vague rules of customary law could only be 

achieved by the codification of the law of treaties 1 2 • Bentham' s 

criticisms of various subjects in international law besides the 

defence of his attempts at codification, influenced the codification 

movements in Britain, the U.S.A., France and other countries 13 • 

Such examples reveal the difficulties of the task of 

codification, not only for Muslim individuals whose legal system was 

unified in the ~ari~a despite some variation in jurisprudence, but 

also for European jurists who attempted to unify different legal 

systems in Europe. Thus a more collective effort was needed. It was 

realised that the only collective efforts which could possibly be 

fruitful were those establishing scientific organisations, which at 

first would be private, headed by experienced jurists in the field of 

codification. 

<ii> Private Organisations: 

The Institute of International Law <1873) was one of the many 

European private organisations14, its aim being to aid the growth of 

international law by various means, and by the giving of assistance. 

Similarly, in the Islamic world, attempts at codification have 

been initiated by various law faculties, such as at al-Azhar 

University, in which the ~ari'a's relationship to the European legal 

systems has been comprehensively studied in order to identify to what 

extent the provisions of the two systems of law are compatible and to 

bring each law into line with the other if possible, by discussion 
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and the submission of evidence, as stressed, for example in the 

International Conference for Comparative Law which was held in the 

Hague in 1932 15
• 

The works prepared by eminent European jurists and scientific 

organisations, notwithstanding their juridicial value, had little 

hope of being accepted or seriously considered by governments and 

thus it became apparent that if a fruitful result was to be achieved, 

any initiative towards codification must be backed by the governments 

themselves. 

application, 

Furthermore, for an international code to have a wide 

non-European states must also have officially 

participated in its creation or at least in the law-making process. 

Any law relating to a particular subject must, from time to time, be 

formulated into conventions by bilateral or multilateral agreements. 

B. Official Attempts at Codification: 

Several European 16 and American governments 17 have unilaterally 

initiated proposals in the form of declarations or the codification 

of certain areas of international law, such as maritime law and 

instructions for armies in the field. The value of such proposals to 

the codification and integration of the law of state succession in 

respect of treaties is that their legal principles were codified by 

means of conventional instruments and approved by several European 

states. 

No similar works had existed before save those instructions 

promulgated by the Prophet Muhammad and his successors 1 8
, which 

became the codified and binding law of successive Islamic 

governments. No international convention containing these 

instructions existed as a result of the unity of D§r al-Islam <the 
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Islamic territory> under a single Islamic state. The only proposed 

convention containing some of these instructions was the 1535 Treaty 

between the Islamic and non- Islamic world 1 9 by which the former 

attempted to establish one unified legal order. The non-Muslim 

states, however, did not accept this proposal because the differences 

in the existing law governing their relations with non-European 

states promoted certain advantages for them by means of the so-called 

capitulatory system. 

As a result of the Napoleonic war, the powerful states of Europe 

involved in the war and embroiled in subsequent events discovered 

multilateral treaties to be a means of controlling and directing the 

conduct of signatories by express rules contained in these 

treaties20
• Upon the establishment of the League of Nations in 1919 

and the admission of Turkey, Iraq and Egypt as members of this 

organisation, the codification of international law was entrusted to 

a committee of experts selected from the main civilisations whose 

work was based on the principal world legal system of that time21 • 

This was a significant development in the movement towards the 

codification of international law and the removal of the barrier 

between the Islamic and international legal orders and paved the way 

for its subsequent materialisation when the U.N. took over the role 

of the League of Nations and established the International Law 

Commission which has attempted to achieve the codification of state 

succession in respect of treaties. 
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SECTIOI 2: EFFORTS TOWARDS CODIFICATIOI OF STATB SUOCESSIOI II 

RBSPBCT OF TREATIES II THB U. I. BRA: 

1. Establishment of the U.I.I.L.C.: 

The task of the League of Nations in codifying international law 

was succeeded to by the United Nations. Article 13 <1 > <a> of the 

U.N. Charter provides that: 

<1> The General Assembly shall initiate studies and 
make recommendations for the purpose of: a . 
encouraging the progressive development of 
international law and its codification ... 22 • 

This article was very carefully worded having in mind two important 

considerations; firstly, that contemporary international law is 

inadequate for the settlement of international conflicts and 

secondly, that its rules cannot be easily amended or revised in order 

to adapt to the rapid changes within international society because of 

the absence of an international legislature. Accordingly, the task 

of implementing Article 13 <1> <a> was entrusted by the General 

Assembly to the Sixth ComDdttee23 • After examining several problems 

of codification of the law, the Sixth Committee recommended the 

establishment of the I.L.C., a recommendation which was subsequently 

endorsed by the U. N. General Assembly24
• As was reflected in the 

composition of the experts set up by the League of Nations, Article 8 

of the Statute of the I.L.C. states 

in the Commission as a whole representation 
of the main forms of civilisation and of the 
principal legal systems of the world should be 
assured. 

This confirms that Islamic law and the practice of Muslim states must 

be taken into consideration in the codification of international law. 
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2. The I.L.C.'e Codification of State Succession in Respect of 

Treaties: 

In 1949, despite the participation of many newly independent 

Islamic and Arab states, such as Pakistan, Iraq, Syria and the 

Kingdom of Saudi Arabia, who have many problems arising from treaty 

succession, in the United Nations and the I.L.C., the I.L.C. did not 

regard the subject of state succession in respect of treaties as ripe 

for codification. This was not because the practice of these states 

failed to offer any convincing evidence of any general doctrine by 

which various cases of succession in respect of treaties could be 

solved, but because the process of decolonisation, a predominant 

feature of the international community of the twentieth century, was 

just starting and in order to codify universally accepted legal rules 

on treaty succession the I. L. C. deemed it necessary to take into 

consideration the practice of old and new states25 • If the I. L. C. 

were to deal with certain aspects of succession, such as the practice 

of newly independent states in treaty succession, the rules it drew 

up would be ephemeral and imbalanced unless it also took into account 

the other aspects of succession, such as uniting and separation of 

states26 • However, at its 17th session held in 1962, the I.L.C., 

responding to a recommendation made by the General Assembly in its 

Resolution 1686 <xvi>, decided to include the topic of state 

succession in its agenda and subsequently to set up from among its 

members a sub-committee on state succession27 • The sub-committee 

recommended that the topic should be divided into state succession in 

relation to membership of international organisations, state 

succession in respect of matters other than treaties, and state 
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succession in respect of treaties. The I.L.C. emphasised that this 

last category should be dealt with in the context of state succession 

rather than the law of treaties and consequently sought to exclude 

from the scope of its final set of draft articles on the law of 

treaties "any question that may arise in regard to a treaty from a 

succession of states or from the international responsi bi 1 i ty of 

states" 28 • In its comment on the final draft articles on the law of 

treatiesf the I.L.C. stated that: 

. . . the draft articles do not contain provisions 
concerning the succession of States in respect of 
treatiesf which the Commission considers can be 
more appropriately dealt with under the item of its 
agenda relating to succession of States and 
Governments or concerning the effect of the 
extinction of the international personal! ty of a 
State upon the termination of treaties29 , 

In this connection also the I.L.C. in its commentary to Draft Article 

58 <supervening impossibility of performance) stated that: 

The Commdssion appreciated that the total 
extinction of the international personality of one 
of the parties to a bilateral treaty is often cited 
as an instance of impossibility of performancef but 
decided against including it in the present article 
for two reasons. First, it would be misleading to 
formulate a provision concerning the extinction of 
the international personality of a party without at 
the same time dealing withf or at least reservingf 
the question of succession of States to treaty 
rights and obligations. The subject of succession 
is a complex one which is already under separate 
study in the Commission and it would be undesirable 
to prejudge the outcome of that study30 , 

Upon the adoption of the 1969 Vienna Convention on the Law of 

Treaties this point was given further authority in Article 73. 

When Sir Humphrey Waldock took over as Special Rapporteur31 on 

state succession in respect of treaties he took a rather different 

viewf believing that 
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. . . the solution of the problems of the so-called 
"succession" in respect of treaties is today to be 
sought within the framework of the law of treaties 
rather than of any general law of "succession". 

He rationalised his view as follows: 

Modern practice shows considerable diversity in 
regard bath to the situations raising questions of 
succession and to the solutions adopted. The 
diversity in regard to the solutions makes it 
difficult to explain this practice in terms of any 
fundamental principle of "succession" producing 
compellingly specific logical solutions to each 
situation .... a number of different theories of 
succession are to be found in the writings of 
jurists. If any one specific theory were to be 
adopted by the Commission, it would almost 
certainly be found to be a strait-jacket into which 
the actual practice of States, organisations and 
depositaries could not be forced without 
inadmissible distortions either of the practice or 
the theory. if, however, the question of 
"succession" is approached from the point of view 
of the law of treaties, it is believed that some 
general rules, however few or broad, are 
discernible in practice . 32 

The commission confined itself to endorsing the Special Rapporteur's 

general approach to this topic and did not discuss the substance of 

the Draft Articles. Thus, The Special Rapporteur submitted five 

reports from 1968 to 1972 and one report by his new successor Sir 

Francis Vallet in 197433
• 

The final work of the I. L. C. on state succession in respect of 

treaties culminated in 31 articles in which the commission tried to 

remove any uncertainty in the rules contained within these Draft 

Articles34
• 

The commission divided the Draft Articles into 6 parts <I-VI>. 

Part I contains general provisions <Articles 1-9). Parts II-IV 

contain categories of cases of succession: Part I I deals with the 

transfer of territory from one state to another <Article 10); Part 
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Ill deals with newly independent states <Articles 11-25> and Part IV 

deals with the uniting and dissolution of states <Articles. 26-28>. 

Part V deals with boundary regimes or other territorial regimes 

established by a treaty <Articles 29-30). Part VI deals with 

miscellaneous provisions <Article 31 >. These Draft Articles apply 

only where succession has occurred in conformity with international 

law <Draft Article 6) 35 • 

The Kuwaiti doctrine of non-devolution and the Iraqi doctrine of 

devolution36 are contemplated in the basic provisions of the Draft 

Articles according to which the newly independent state is free from 

the predecessor's treaty rights and obligations applicable to its 

former territory <Draft Article 15> and the predecessor's treaty 

rights and obligations continue in force upon the union or separation 

of states <Draft Articles 26, 27). These doctrines, however, are not 

absolute. Although the separation of Kuwait from the Ottoman Empire 

and subsequently her independence from British protection constituted 

a case of a newly independent state in the eyes of international law, 

she has chosen to maintain in force some of her predecessor's 

treaties. Despite the fact that the se par at ion of Iraq from the 

ottoman Empire and her subsequent independence from the British 

mandate constituted a similar case, some of her predecessor's 

treaties have been maintained by agreement. 

The opinion of the Special Rapporteur on state succession in 

respect of treaties reflects both doctrines. Sir Francis Vallet, who 

had replaced Sir Humphrey Waldock as a Special Rapporteur on state 

succession in respect of treaties, maintained his predecessor's view 

on the subject, opining that "the principle of the non-devolution of 
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treaties <clean slate) had general support" 37 , Furthermore, in 

emphasising this principle, Mr Endre Ustor, the President of the 

I.L.C. stated that: 

. it can be presumed, as a general rule, that 
the population of a territory in a colonial state 
is normally not in a position to play a part in the 
actual government of the :metropolitan power and 
cannot, therefore be regarded as responsible for 
the conclusion of treaties, and therefore, it 
cannot be bound by treaties to which it has not 
consented39 • 

Despite differences resulting from the legal status of colonies and 

the status of protected states such as Kuwait, or mandated 

territories such as Iraq, this view was supported in the Sixth 

Committee of the U.N. General Assembly by Iraq39 • 

The commission has followed a prag:matic course in solving many 

problems arising from state practice basing its findings on a proper 

balance between the needs of newly independent states and those of 

the international community. Thus if the right to self-determination 

satisfies the needs of newly independent states by the doctrine of 

the non-devolution <clean slate) of its predecessor's treaties, the 

devolution of such treaties may be achieved by the mutual consent of 

the parties to a treaty without imposing the will of one on the 

other. Similarly, the delegation of Kuwait in the Sixth Committee40 

endorsed the doctrine of non-devolution <clean slate) embodied in the 

Draft Articles as guided by pre-existing practice without denying the 

devolution of certain treaty rights and obligations such as those 

ensuing from a boundary treaty. This view was also supported in the 

Sixth Committee by many delegations from Arab41 and Islamic 

states42
• 
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It is therefore, necessary to examine individually the basic 

Draft Articles in order to throw some light on whether they 

constitute a progressive development or mere codification of the 

existing customary law of state succession in respect of treaties as 

has emerged from the practice of Arab and non-Arab states of the 

U.N.43, 

It will be recalled that the concept of the devolution agreement 

was developed by Iraq and Great Britain shortly before the former's 

independence. Draft Article 744 of this creation declares that a 

devolution agreement does not, as such, transfer those predecessor's 

treaty rights and obligations which are governed by the Draft 

Articles. This may be regarded as a specific application of the rule 

embodied in Article 34 of the 1969 Vienna Convention on the Law of 

Treaties which states that: 

A treaty does not create either obligations or 
rights for a third State without its consent46 • 

It was generally established practice before the 1969 Vienna 

Convention on the Law of Treaties, initiated by Great Britain and 

Iraq, that a state could conclude a devolution agreement with its 

overseas territories before the latter attained independence. The 

legal effects of such an agreement between a predecessor and a 

successor state cannot be separated from its effect in respect of a 

third state, ie., the party to the predecessor's treaties. As 

regards it effects on a third state, Articles 34-36 of the 1969 

Vienna Convention on the Law of Treaties codified the existing 

customary rules that a treaty cannot create a right or impose 

obligations upon a third state without its consent. The real effects 



- 465 -

of the devolution agreement are only confined to the parties to whom 

the successor state indicates its intention to accept the devolution 

of the treaty rights and obligations from the predecessor state to 

the former. Moreover, the devolution agreement cannot by itself 

transfer treaty rights and obligations from the predecessor to the 

successor without the consent of the other parties in the case of 

multilateral treaties and without novation in the case of bilateral 

treaties. 

The doctrine of the non-devolution of treaties as propounded by 

Kuwait, and supported in the Sixth Committee by the Kuwaiti 

delegation46 , is embodied in Draft Article 847 , entitled "unilateral 

declaration by a successor state", according to which a successor 

state is at liberty to declare its intention to continue the 

predecessor's treaties in accordance with the formula of 'opting in', 

i.e., the doctrine of non-devolution <clean slate) 48 • This freedom 

of choice given to a newly independent state embodied in the doctrine 

of non-devolution is based on the principle of the right to self

determination of the colonial peoples and terri tories49 • The only 

difference between the Kuwaiti doctrine of non-devolution and the 

formula embodied in draft Article 8 is that the latter advocates the 

express declaration and not the tacit one that has emerged from the 

practice of Kuwait. 

The point of departure between the two doctrines is set up by 

Draft Article 1050 , on "transfer of territory" according to which 

upon the transfer of territory from one state to another, treaties of 

the successor state extend to the newly acquired territory <the 

doctrine of devolution) as in the case of the devolution of the 
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treaties of Iraq to the Mosul Vilayet after the acquisition of that 

territory from Turkeys 1
, while treaties of the predecessor state 

cease to apply upon the cession of the territory <the doctrine of 

non-devolution) as in the case of the shrinking of the application of 

the treaties of Kuwait from certain parts of the neutral zone which 

was ceded to Saudi Arabia52
• The principle is supported not only by 

the practice of Iraq and Kuwait but also by international practice in 

what is known as •the moving treaty frontier rule• 63 , 

The delegates of Iraq emphasised in the 1974 Session of the Sixth 

Committee54 that since the predecessor state might have entered into 

a treaty which would not be in the interest of the newly independent 

state, the latter should be given the opportunity to decide freely 

which treaties should devolve to her and which should not in 

accordance with the principle of the right to self-determination as 

enshrined in the U. N. Charter and the doctrine of non-devolution 

<clean slate). The delegation was supportive of the general rule of 

non-devolution <clean slate) as embodied in Draft Article 11 of <Part 

1!!)55 on "newly independent states" and of the I. L. C.'s view on 

this doctrine according to which 

. the so-called clean slate principle, . , 
is very far from normally bringing about a total 
rupture in the treaty relations of a territory 
which emerges as a newly independent State66

• 

This marked the recognition of this doctrine by the international 

community and its application and the legal consequences that ensue 

where it is applied in the case of newly independent states are 

determined in accordance with the concepts of the principal legal 

system of the world as is established in the U. N. Charter and in 
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universally recognised principles such as the right to self

determination67 and the sovereign equality of statesse. 

Under these contemporary principles of international law, the 

implications of the doctrine of non-devolution <clean slate) are that 

a newly independent state is not under any obligation to continue the 

predecessor's multilateral and bilateral treaties, which were 

applicable to the former's territory at the date of independence. 

Hence, it is only the right of a newly independent state to become a 

party upon the consent of the other contracting parties in the case 

of multilateral treaties and upon novation in the case of bilateral 

treaties. The justification behind the adoption of this doctrine on 

the part of the International Law Comndssion, lies in the practice of 

states "as evidence of opinio juri5' 69 • The commission believed 

that this is the view of the majority of writers and is supported by 

the practice of old states, such as the United States of America, the 

Spanish American Republics, Belgium, Panama, Ireland etc. and also 

the practice of newly independent states such as Pakistan60 and the 

Arab states61 • 

The developing nations which have recently emerged from imperial 

domination have generally adopted the doctrine of non-devolution, 

rejecting the claims of more developed nations with vested interests 

in the maintenance of the doctrine of the devolution of the 

predecessor's treaties. Thus the Arab states62 and the Islamic 

states of Africa and Asia63 in the United Nations, have tended to 

view treaties concluded under any kind of colonial domination, 

protection or mandate, as constituting unequal treaties intended to 

perpetuate the economic and political positions of the former 



- 468 -

colonial masters. This led the Commission in its first report64 to 

emphasise that newly independent states would not submit. to any 

presumption of devolution of the previous treaty obligations upon 

their attaining independence. However, the commdssion, in the 

subsequent articles on the newly independent states, has followed a 

policy balancing the doctrine of non-devolution against the doctrine 

of devolution. 

Draft Articles 12-24 embodied the rules governing succession of 

newly independent states to multilateral and bilateral treaties in 

accordance with the doctrine of non-devolution. As regards 

multilateral treaties, the basic principle as set forth in Draft 

Article 1265 was already established in the practice of Iraq66
, 

namely, that a newly independent state is not under any obligation 

but has the right to establish itself as a party to any multilateral 

treaty that was applied to its territory prior to independence only 

by "a notification of succession" unless such participation would be 

incompatible with "the object and purpose of the treaty" or if such 

treaty was restricted, as in the case of treaties establishing a 

demilitarised zone or dealing with fisheries or navigation67
• In 

any event, the newly independent state can establish itself as a 

party to restricted multilateral treaties with the consent of all 

parties. The rationale behind this right is that the predecessor's 

act establishes a legal nexus between the treaty and the 

territory69
• 

Same states69
, however, have attempted to make the so-called 

'law-making' treaties an exception to the doctrine of non-devolution 

<clean slate> an the grounds that the balance between the interests 
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of the international community and those of the newly independent 

states will be stabilised, but Iraq70 , Kuwait and the newly 

independent states of Asia and Africa71 supported the I.L.C. 's 

position that there is no legitimate reason for the devolution of the 

predecessor's multilateral law-making treaties to a newly independent 

state. 

The rest of the articles are drafted to maintain the doctrine of 

non-devolution or the rights of newly independent states in various 

circumstances in which multilateral treaties are found such as 

"participation in treaties not yet in force" <Draft Article 13) 72 , a 

treaty "signed by the predecessor state" <Draft Article 14) 73 , the 

status of the predecessor's reservation <Draft Article 15) 74 "the 

consent to be bound by part of a treaty and choice between differing 

provisions" <Draft Article 16) 76 , "notification of succession" 

<Draft Article 17) 76 , and "effects of a notification of succession" 

<Draft Article 18) 77 , 

The extent to which the newly independent state exercises its 

rights as embodied in Draft Article 1279 relies on the existing 

legal nexus between a multilateral treaty and its territory as 

formulated in Draft Article 1479
, and any provisional notification 

of succession to all or part of the treaties previously applicable to 

its territory is usually subject to reciprocal treatment between the 

newly independent state and the other parties to the treaty during 

the time agreed upon as embodied in Draft Article 890 • The exercise 

of such rights, is uncomplicated in the case of a bilateral treaty 

but it is problematic as far as multilateral treaties are concerned 

since it is difficult to obtain the consent of all the contracting 
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parties to the provisional application of 

relations with the newly independent state. 

the treaty in their 

Thus the principle of 

the freedom to conclude a treatyen perm! ts the newly independent 

states and any party to a multilateral treaty to agree expressly or 

impliedly to apply the treaty provisionally on a bilateral basis as 

embodied in Draft Article 22 regarding multilateral treaties and in 

Draft Article 23 regarding bilateral treaties82 • 

The general rule of the non-devolution of the predecessor's 

treaties as embodied in Draft Article 1993 differentiates between 

the predecessor's bilateral and multilateral treaties. According to 

this article, a newly independent state is not under any obligation 

to keep in force her predecessor's bilateral treaties. Similarly, 

she has no right to become a party to such treaties by her own 

unilateral decision. In the last case, the express or tacit consent 

of the other party to the predecessor's bilateral treaties is 

essential84 provided a legal nexus exists between the treaty and the 

territory of a newly independent state at the date of independence as 

stipulated under the general rule of non-devolution set forth in 

Draft Article 1185 , a rule which the I.L.C. believes to have emerged 

from the practice of newly independent states during the U.N. era86
• 

As has been established in the practice of Iraq87 , if the newly 

independent state and the other party decide to continue the original 

treaty or enter into a new treaty, the effect of the consent as set 

forth in Draft Article 2088 is that a new agreement either expressly 

or tacitly comes into being. Neither the new agreement nor the 

original one are enforceable in the relations between the newly 

independent state and its predecessor even though they regulate the 
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same subject matter. Thus if the newly independent state and the 

predecessor state decide to regulate the same subject matter it will 

be through a new agreement, separate from that between the newly 

independent state and the other state party to the predecessor• s 

treaty. The termination, suspension or amendment of the agreement 

between the newly independent state and the other party does not 

affect any similar agreement between the newly independent state and 

the predecessor state, whilst any termination or amendment made 

between the predecessor state and the other state party to a treaty 

affects neither of the above mentioned agreements. If the original 

treaty, however, provides for its own termination on a specific date, 

it will cease to be effective not only with regard to the relations. 

between the predecessor state and the other state party to the treaty 

but also towards the relations between the latter and the newly 

independent state unless both had agreed otherwise as is described in 

Draft Article 2189 , 

The final rule of the non-devolution of the predecessor's 

treaties to a newly independent state is that embodied in Draft 

Article 2590 which deals with the succession of a state composed of 

two or more territories that had different treaty regimes. The rule 

requires that any treaties enforceable under Draft Articles 12 to 21 

are applicable to the whole of the territory of the newly independent 

state unless a treaty by its own terms is restricted to the original 

area, where a wider application would be incompatible with the 

purpose and object of the treaty or where the integration of the 

territories has radically changed the conditions for executing the 

treaty. The latter case has been mentioned in the example of the 
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integration of the Mosul Vilayet into Iraq which occurred despite the 

fact that Iraq was not regarded under Islamic law as a new state91 
• 

Nevertheless, she embarked upon the doctrine of the devolution of the 

predecessor's treaties92 rather than non-devolution on the ground 

that treaties concluded by the mandatory power <agent) on behalf of 

Iraq were attached to her newly established legal identity and by 

means of the devolution agreement and the general declaration of 

Iraq, these treaties devolved to her at the date of independence 

under international law, not Islamic law. 

The rules of the doctrine of the devolution of treaties are 

embodied in <Part IV which deals with the union, dissolution and 

separation of states) 93 • Draft Article 2694 , establishes the 

principle of the devolution of the predecessor's treaties upon 

succession to a part of the union to which the treaties had been 

applicable subject to the qualification of inapplicability with the 

object and purpose or any radical changes in the conditions of the 

operation of the treaties. The union could extend the treaties to 

its entire territory either by a simple notification to the other 

contracting parties to a multilateral treaty or making an agreement 

to such an extension with the other party to a bilateral treaty. The 

comDdssion concluded that this rule was required by precedents, 

amongst which was the 1958 union between Syria and Egypt95 , but, in 

fact, the continuity of pre-existing treaties upon the establishment 

of that union was not based on the doctrine of the devolution of 

treaties that has emerged from the practice of Islamic96 and non

Islamic states97 • Rather, the continuity of pre-union treaties in 

this case was based on the continuity of the Islamic identity since 
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it was not regarded as constituting state succession but the 

amalgamation of Syria and Egypt99 which represented one part of D§r 

al-Islam. The continuity of Islamic identity was further emphasised 

by the fact that upon the dissolution of this union, no rupture of 

any treaties occurred as has happened in cases of separation such as 

the separation of Pakistan from India in 1947. Since then the 

International Law Commission has embodied in Draft Article 2799 the 

general rule that upon the dissolution of states, treaties that were 

in force in the original states remain so in each state that devolves 

from that dissolution with the same qualification applying to 

treaties in the case of the union of states, unless the treaty was 

originally connected with a specific part of the predecessor's 

territory. 

Unlike dissolution, the separation of part of an existing state 

is treated differently by the International Law Commission in Draft 

Article 28 100 according to which treaties in force prior to 

separation continue to apply unless the parties agreed otherwise or 

if the treaty was originally intended to apply only to the separating 

territory or the loss of its identity gives rise to a radical 

transformation of the treaty rights and obligations. On the other 

hand, a state established in the area that had possessed a previous 

identity is regarded as a newly independent state to which the rules 

of the non-devolution of the predecessor's treaties are 

applicable 101
• 

The criticism directed to the articles on dissolution and 

separation of states centres on whether it is possible to show that a 

sufficient distinction exists in practice to justify the application 
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of the rules of the doctrine of devolution to the former and those of 

non-devolution to the latter 102 , 

Since the basic rules governing treaty succession in the work of 

the I. L. C. are divided between two opposite doctrines namely, the 

non-devolution and devolution of treaties, it might be asked whether 

"Part V; boundary regimes or other territorial regimes established by 

a treaty" 1 03
, which consists of Draft Articles 29 and 30, 

constitutes an exception from the main doctrines. An answer to this 

question may be attempted by examining these Draft Articles against 

the main doctrines, beginning with the doctrine of the devolution of 

treaties. 

In his first report, the special rapporteur, Sir Humphrey Waldock 

adopted the following formula on state succession in respect of 

treaties 104 

Nothing in the present articles shall be understood 
as affecting the continuance in force of a boundary 
established by or in conformity with a treaty prior 
to the occurrence of a succession. 

There followed a sharp debate in the International Law Commission in 

which the Special Rapporteur explained that the Draft Article was 

designed as a general reservation modelled on Article 62 of the 

Vienna convention on the law of treaties 105 which states that: 

. . .. 2. A fundamental change of circumstances may 
not be invoked as a ground for terminating or 
withdrawing from a treaty: 
(a) if the treaty establishes a boundary . . . 

The Special Rapporteur postponed the discussion of that article until 

his fifth report 106, In that report two types of rules were 

presented as alternatives: 

Succession of states in respect of boundary 
settlements 
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ALTERNATIVE A: 
1. The continuance in force of a treaty which 
establishes a boundary is not affected by reason 
only of occurrence of a succession of States in 
respect of a party. 
2. In each case the treaty is considered as in 
force in respect of the successor State from the 
date of the succession of States, with the 
exception of any provisions which by reason of 
their object and purpose are to be considered as 
relating only to the predecessor State. 

ALTERNATIVE B: 
1. A succession of States shall not by reason only 
of its occurrence affect the continuance in force 
of a boundary settlement which has been established 
by a treaty. 
2. In such a case the boundary settlement is to be 
considered as comprising any provisions of the 
treaty relating to the boundary 107 , 

According to the Special Rapporteur, 'alternative A' embodies the 

rules governing succession to a boundary treaty, while 'alternative 

B' embodies the rules governing succession to a situation created by 

a boundary treaty 1 oa. 

In debating these articles, the members of the International Law 

Commission were somewhat divided between these two alternatives. Mr 

Yasseen <Iraq) 109 stated that: 

However, the question at issue was not boundary 
settlements as such, because boundaries could be 
settled by means other than treaties, but only 
treaties relating to boundaries. 

He was therefore, in favour of alternative A. Mr Ago <Italy) 1 10 was 

in favour of alternative B, i.e. the occurrence of succession does 

not affect as such the situation created by the treaty. .Mr Hampro 

<Norway> 1 1 1 and Mr Camara <Brazil) 1 12 took a middle view in which 

they expressed their concern about the distinction between succession 

in respect of a boundary treaty and succession in respect of a 

boundary. Mr Tabibi <Afghanistan) 1 13 took the view that 
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neither of the alternatives dealing with the 
question of boundary settlements was acceptable. 

The Special Rapporteur, however, did not commdt himself to any 

pronouncement but in his comment he stated that juridical opinion 

favoured alternative B and referred to the 1968 I. L. A. 

Resolution 114
• The outcome of this debate was the adoption in 1972 

of Draft Article 29 in which the two alternatives were combined in 

the following passage: 

Boundary Regimes: 
A succession of States shall not as such affect: 
(a) A boundary established by a treaty; or 
(b) Obligations and rights established by a treaty 
and relating to the regime of a boundary 1 15 • 

This article does not say anything with regard to succession in 

respect of treaties in general, but could it be interpreted to mean 

that upon the occurrence of state succession, boundaries and boundary 

treaties devolve to the successor state or not? As has been stated, 

in the literature two schools of opinion have existed on the subject, 

one favouring the devolution of boundaries and boundary treaties to 

the successor state upon the occurrence of succession and the other 

rejecting such devolution. The recent as well as the historical 

practice of non-Islamic states 1 16 support each of these doctrines. 

In fact, the codification of the rule governing the succession of 

boundaries and boundary treaties as embodied in Draft Article 29 has 

unfortunately left the problem unsolved. Thus an evaluation of the 

existing literature rather than state practice on this subject is 

necessary to vindicate the real intention of the I,L,C, as embodied 

in this article. 
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Assuming that the rule embodied in Draft Article 29 supports the 

doctrine of devolution, what actually deval ves upon the successor 

state; the boundary treaty or merely the boundaries? If only the 

boundary treaty deval ves then the distinction between the boundary 

and the treaty is very dangerous since the treaty may not precisely 

demarcate the boundary. The only support far this view is Article 

62, "fundamental change of circumstances", which was sa framed as to 

relate to the treaty rather than to the boundary established by such 

treaty. However, the question is not the continuing in force of a 

treaty between the contracting parties, but the devolution of treaty 

rights and obligations relating to a boundary to the successor state. 

As the Special Rapporteur has observed117
, the rule should be framed 

to relate not only to the boundary treaty but also to the situation 

created by the treaty. However, a close examination of Article 29 

shows that although it embodies the rule that a boundary established 

by a treaty devolves to the successor state it does not preclude the 

devolution of the treaty itself that established the boundary, but a 

boundary treaty once executed cannot be subject of succession since 

it has past into a conveyance. What devolves to the successor state 

is not the treaty but the situation created by it, i.e. a boundary or 

a territory within certain boundaries 119
• 

A problem exists, however, with this viewpoint if the boundary 

treaty at the date of succession has not yet completely been executed 

or it contains certain reciprocal and continuous rights and 

obligations. This problem may be solved by reference to the general 

rules of treaty succession provided that the continuous rights and 

obligations could be severed from the dispositive provisions of the 
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boundary treaty. Furthermore, the attempt to distinguish between a 

boundary and the treaty establishing it and a boundary treaty that 

has become a conveyance is very dangerous since a boundary treaty is 

evidence of the situation created by it and should remain inseparable 

forever as the Egyptian delegate in the Sixth Comndttee put it: 

it could rightly be asked how, in legal theory, the 
rights and obligations of parties emanating from a 
certain treaty could be separated from the 
international instrument which had created those 
rights and obligations119, 

The concept of conveyance removes the whole problem from the issue of 

state succession in respect of treaties. Thus the problem is less 

concerned with the devolution of a boundary established by a treaty 

than it is concerned with the devolution of a treaty establishing the 

boundary. A successor state may dispute the validity of a treaty and 

in doing so directly dispute the validity of a boundary established 

by the treaty and consequently decline to accept the devolution of 

either one of them without any binding rule of international law 

being imposed on it to adopt the opposite position. 

This fact is pointed out by the International Law Commission in 

its commentary to Draft Article 29 120 where it states, 

In short, the mere occurrence of a succession of 
states would neither consecrate the existing 
boundary if it was open to challenge nor deprive it 
of its character as a legally established boundary, 
if such it was at the date of the succession of 
States. 

Accordingly, the question previously asked may be reversed regarding 

whether the rules governing boundary regimes and other territorial 

regimes constitute exceptions, not from the doctrine of devolution 

but from the doctrine of the non-devolution of treaties. 
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Many Islamic 1 21 and non- Islamic newly independent states from 

Africa 122
, Asia, Latin America and elsewhere 123 have disputed the 

validity of boundary treaties concluded by previous colonial powers 

<protecting state, mandatory or colonialist). On the eve of 

independence, many newly independent states committed themselves to 

the opinion that they would not avoid of breaking any of the 

customary rules of international law that imposed existing boundaries 

upon them or the treaties establishing them on the grounds that the 

previous colonial powers did not exercise sovereignty over the 

territories of newly independent states before their independence and 

thus had no authority to establish boundaries or even to enter into 

boundary treaties on behalf of these territories 1 24 • Thus if the 

I.L.C. is correct in stating that, 

. rights and obligations could clearly exist 
only in the context of the treaty from which they 
derived. If the treaty disappeared, the rights and 
obligations would also disappear 125

• 

then a challenge to the validity of boundary treaties by newly 

independent states is at the same time a challenge to boundaries 

established by such treaties and if such treaties are abrogated, the 

inevitable result is the abrogation of all rights and obligations 

ensuing therefrom that relate to boundaries. 

This opinion is in harmony with Islamic legal theory regarding 

treaties establishing boundaries within D/Ir al-lsla.111 <the Islamic 

territory> since the existence of such boundaries is in conflict with 

the normative provision of Islamic law126 which propounds the unity 

of D/Ir al-lslam. If a colonial power, however, acted as an agent in 

accordance with a certain contract such as the 1922 Treaty of 
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Alliance concluded between U.K. and Iraq 127 or the 1899 Exclusive 

Agreement between U.K. and Kuwait 128, any boundary treaties 

concluded by the agent are regarded as contracts that devolve to the 

principal <Iraq or Kuwait> in whose name the contracts were 

concluded. Therefore, the continuing in force of these contracts 

after the independence of an Islamic state is not based on any legal 

doctrine of state succession in respect of treaties but on other 

rules such as the rules of ownership or of agency under Islamic law. 

Similarly, the devolution of boundaries established by these 

contracts <treaties> to newly independent Muslim states was not 

achieved by any rule of state succession, since under Islamic and 

international law the predecessor state possesses no valid title to 

ensure that these boundaries be transferred to the successor state. 

However, the newly independent states of Africa 129 and Asia 130 have 

preserved factual situations in the interests of stability, peace and 

international security. 

Draft Article 30 131 applies, mutatis mutandis, the basic rule 

embodied in Draft Article 29 to territorial regimes established by a 

treaty. In the General Assembly, some delegations rejected the rules 

expressed in these articles during the debate on the 1972 Draft 

Articles by stating that Draft Articles 29 and 30 

. cut across fundamental principles of modern 
international law, such as the principles of self
determination, of sovereignty, equality of states 
and of permanent sovereignty of states over their 
natural resources 132 • 

Thus the doctrine of non-devolution of the predecessor's treaties 

should be given absolute effect, otherwise the newly independent 

states would be subject to limitations based upon or derived from a 
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treaty. The insistence upon this objection by the newly independent 

states and the existence of reasonable cases 133 led Article 13 to be 

drafted to the effect that: 

nothing in the present articles shall be considered 
as prejudicing in any respect any question relating 
to the validity of a treaty134 , 

The International Law Commission supported the rule embodied in 

Draft Article 30 by giving examples of territorial regimes 

established by a treaty, one of which was the 184'7 Erzerum Treaty 

establishing the boundaries between the ottoman Empire and 

Persia 136
• The I. L. C. regarded Iraq as a successor to the Ottoman 

rights ensuing from that treaty136 • This view, however, does not 

stand in the face of the fact that according to Islamic law, the 

replacement of one Islamic state by another in respect of a given 

territory is regarded as constituting continuity as opposed to state 

succession, since territorial change does not affect the unity of the 

Islamic identity as long as that identity is preserved in accordance 

with the rules of Islamic law, and even according to the rule 

governing state identity in international law, the separation of Iraq 

from the Ottoman Empire did not ascribe a new identity to that 

country 1 37
• Furthermore, the Commission adopted an additional 

Article in 19'74 under number 7 on non-retroactivity which made the 

Draft Articles only applicable to: 

.a succession of States which has occurred 
after the entry into force of these articles except 
as may be otherwise agreed 138 , 

The purpose behind the adoption of this Article was to make it 

clear that Article 6 which limits the application of the Draft 

Articles to, 
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a succession of States occurring in conformity with 
international law and, in particular, the 
principles of international law embodied in the 
Charter 

did not apply to legal and illegal territorial changes occurring in 

the pre-United Nations era. Although many newly independent states 

supported the inclusion of Article 6 in the 1972 Draft Articles, they 

did not support Draft Article 7 because it prohibits a newly 

independent state that attained her independence prior to the coming 

into force of the draft articles from applying them to her own 

succession even after she became a contracting party to these 

articles. In such a case, Article 7 limits the benefit of the Draft 

Articles to the newly independent states and discourages the 

accession of these states to the Articles. Consequently, many 

members of the I. L. C. suggested the deletion of Draft Article 7 on 

the grounds that the rule of non-retroactivity does not adhere to jus 

cogens and that the problem of retroactivity could be governed by 

Article 28 of the Law of Treaties. Although the Article was adopted 

by a narrow majority 139 , it does not affect the binding force of any 

international customary rule, such as the devolution or non-

devolution of the predecessor's treaties which the newly independent 

state may apply independently from the draft articles. 

Nonetheless, the 1974 I.L.C.'s Draft Articles140 received 

general support in the General Assembly in its Resolution 3315 <XIII> 

of 14 December 1974 in which the General Assembly invited member 

states to submit written comments on the Draft Articles. It also 

invited states to submit written comments on the procedure and the 

form in which work on the Draft Articles should be completed. 
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According to these comments, the General Assembly, by its Resolution 

3496 <XXX) of 15 December 1975, decided to convene a conference of 

plenipotentiaries in 1977 to consider the Draft Articles and to 

embody the results of its work in an international convention and 

such other instruments as it might deem appropriate. In 1976, it was 

decided that the conference should meet in Vienna. 
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CHAPTER X 

EFFORTS AT THE 1978 VIEII! COIVHITIOI TOWARDS CODIFICATIOI 

OF STATE SUCCHSSIOI II RESPECT OF TREATIES 

SECTIOI 1: THE 1974 I.L.C. 'S DRAFT ARTICLES AS A BASIS FOR THE 

PROPOSED COIVEIT IOI: 

1. Articles Approved by the Overwhelming Iajority of the 

Delegations: 

Mr Riyadh <Egypt>, the Chairman of the Committee of the Whole 1
, 

invited the members of this Committee to consider the Draft Articles 

as adopted by the International Law Commission in its 1974 session2 • 

Article 13 , Article 34 , Article 66 , Article 386 and Article 397 

define the scope of the future convention which exclusively deals 

with state succession in respect of treaties. Article 1 was 

supported by Mr Yasseen <United Arab Emirates) 9 at the Committee of 

the Whole on the ground that it not only restricted the application 

of the future convention to succession of states but also established 

a link with the 1969 Vienna Convention on the Law of Treaties. The 

Kuwaiti delegation9 , in defining the term 'treaty', adopted a 

concurring view. Articles 3 and 6 excluded from the application of 

the future convention succession in respect of international 

organisations and succession which has occurred contrary to 

international law respectively. 

Article 210 contains the definition of certain terms along with 

the main doctrines embodied in the Draft Articles, the most important 

of which are non-devolution (clean slate or opting in) and devolution 

<ipso jure continuity or opting out). The term • treaty' 1 1 is 
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defined in the same way as in the 1969 Vienna Convention on the Law 

of Treaties in that it is concluded between states and governed by 

international law. This definition did not satisfy the Cuban 

delegation who submitted an a:mendment 12 to insert the word "validly" 

between the words "a treaty" and "concluded". In the Cuban opinion, 

certain treaties had been imposed by the predecessor state on the 

successor state either for the benefit of the former or for the 

benefit of a third state and therefore, such treaties lacked the 

essential element of the consent of one of the parties. The insertion 

of "validly", therefore, provides the successor state, at the date of 

succession, with a means to render invalid this type of treaty. A 

practical difficulty, however, with such an approach is created by 

the lack of generally acceptable criteria to define what constitutes 

invalid and valid treaties. Even in the 1969 Vienna Convention on 

the Law of Treaties this subject was highly controversial. For this 

reason the Cuban amendment did not achieve any success 1 3
• 

Conversely, the delegation of Kuwait 14
, opined that the term 

'treaty' covers various forms such as conventions, protocols and 

exchanges of notes, in both the 1969 Vienna Convention on the Law of 

Treaties 1 s and the 1978 Vienna Convention on State Succession in 

Respect of Treaties. This opinion referred implicitly to the 

Exchange of Notes of 1923 between Kuwait and the British High 

Comndssioner in Iraq and of 1932 between Kuwait and the Government of 

Iraq establishing the Kuwaiti-Iraqi boundaries 16 • Many delegations17 

supported the Cuban amendment, but the majority 19 regarded the 

insertion of the word "validly" as superfluous, since the point had 

already been regulated by Article 13 19
• 
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The definition of the term 'succession of states' 20 denotes: 

... the replacement of one state by another in the. 
responsibility for the international relations of 
territory. 

as proposed by the I. L. C. This definition attracted comments from 

the delegations of France and Switzerland who sub:mi tted a joint 

amendment21 aiming at the replacement of the phrase "the 

responsibility for the international relations of territory" by the 

phrase "in the exercise of competence for international relations in 

respect of a particular territory'' in order to cover such cases of 

succession as that of the unitary state where each component may not 

have international relations stricto sensu. Only the delegation of 

Madagascar22 endorsed this amendment. but the vast majority of the 

delegations23
, including the delegation of Kuwait24 , endorsed the 

I.L.C. 's definition since it referred exclusively to the factual 

replacement of one state by another and left aside, as the 

delegations of Pakistan26 and Mali26 pointed out, any connotation of 

the devolution or non-devolution of the predecessor's treaty rights 

and obligations upon the occurrence of this replacement. These were 

governed by subsequent articles. The criterion for the factual 

replacement of the predecessor by the successor state in respect of 

the latter's territory is not the transfer of competence for the 

conclusion of treaties but "responsibility for the conduct of the 

international relations" of the territory in question. In state 

practice, the former colonial powers always possessed responsibility 

for the conduct of the international relations of their dependent 

territories, although they did not always possess competence to 

conclude treaties on their behalf which could remain the 
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responsibility of the government of the dependent territory. 

Moreover, the criterion of "responsibility" covers all cases of 

dependencies with the exclusion of the case of military occupation. 

The I.L.C. made it quite clear that the word "responsibility" should 

be read in conjunction with the phrase "for the international 

relations of territory'' in order to remove any notion of "state 

responsibility" 27 , The other terms, namely "predecessor state" 28 

and "successor state" 29 , are consequential to the term "succession 

of state". 

The term 'newly independent state' means a successor state, the 

territory of which immediately before the date of succession was a 

dependent territory for whose international relations the predecessor 

state was responsi ble30 • This definition provoked the comments of 

some delegations. The delegations of Sweden31 and the U.K. 32 

expressed misgivings as to the merits of differentiating between the 

concept of the newly independent state to which the rule of non

devolution <clean slate or opting in) was applied and the concept of 

the new state that had been formed by the uniting or separation of 

states and in which the rule of devolution <ipso jure continuity or 

opting out> prevailed. The delegations of France33 and the Federal 

Republic of Germany34 expressed some doubts regarding the whole 

concept of "newly independent states". Subsequently, the delegations 

of Iraq35 , Morocco36 and India37 suggested that Article 2 should 

also contain definitions of the other two categories of succession, 

namely succession in respect of part of a territory and succession 

caused by the uniting and separating of states. This was because 

cases of separation of part or parts of a state to form one or more 
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states as embodied in Article 33 (3) did not overlap with those of 

the newly independent states on the grounds that colonies are 

regarded under international law as an integral part of the territory 

of the colonising state, and hence the legal regime governing cases 

of newly independent states may be claimed to be equally applicable 

to the others. 

Since all the amendments to Article 2 were withdrawn by their 

sponsors38
, the Chairman of the Commdttee of the Whole suggested the 

adoption of the I. L. C.'s text, but the French delegation requested 

that the article should be put to a vote. Article 2, as proposed by 

the I. L. C., was provisionally adopted by a majority vote at the 

Committee of the Whole39 and by consent at the conference40 • 

Article 441 attracted the attention of some delegations. The 

Romanian representati ve42 suggested that it was easier and less 

cumbersome to state simply that upon the occurrence of state 

succession, the instrument constituting the organisation should 

determine any question arising therefrom. Mr Yasseen <United Arab 

Emirates) 43 , was not able to support the Romanian suggestion on the 

grounds that it placed the rules governing international 

organisations on the same footing as those of the future convention 

while in his opinion the rules governing international organisations 

ought to be dominant. 

Mr Yasseen's view is consistent not only with the practice of 

Iraq and of Kuwait44 but also with international practice45 • Mr 

Yasseen further raised an important issue regarding the means by 

which the conflict between the rules governing international 

organisations and those embodied in the future convention should be 
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solved. No attempt was made to answer this question and therefore it 

may be suggested that the issue should be left to the instrument 

constituting an international organisation. 

The inclusion of Article 5 "obligations imposed by international 

law independently of a treaty" 46 did not satisfy most members of the 

Committee of the Whole47 who regarded it as superfluous. The 

article, however, was designed as a saving clause in cases where a 

successor state is released from its obligations under a treaty as a 

result of the application of the doctrine of non-devolution, whereby 

the successor state remains bound by obligations imposed by 

international law independently from the treaty provided that the 

newly independent state has not persistently objected to the 

international customary rules, as Mr al-Katifi Ciraq) 49 pointed out. 

In such a case, the consent of the newly independent state to be 

bound by customary rules when she had not participated in their 

evolution needed to be obtained. Concomitantly, Mr Farahat 

CQatar) 49 supported Article 5 as drafted by the I. L. C. because it 

"restored the balance" between the principles of non-devolution and 

devolution. 

Article 650 restricted the future convention to territorial 

changes occurring in conformity with international law and with the 

principles embodied in the U. N. Charter. Naturally, it excludes 

those territorial changes which occur as a result of the use of force 

or in violation of the territorial integrity of a state. Some 

delegations51 , however, submitted an amendment which would also 

indirectly give states the right to apply the future convention to 
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cases of illegal territorial changes. The vital rule embodied in the 

Article was endorsed by Mr al-Nouri <Kuwait) 62 who stated that: 

... Article 6 had been drafted with a high degree 
of precision by the International Law Commdssion. 

He was in favour of retaining this provision as were most members of 

the Commdttee of the Whole, including the Arab delegations53 , and 

the amendment to the Article failed to gain the necessary support of 

these members and was thus withdrawn. 

Article 7 has created heated debate and will be discussed in due 

course. Article 854 embodies the Iraqi doctrine of devolution55
• 

Although the United Kingdom was a full partner with Iraq in the 

invention and conclusion of the so-called devolution agreement during 

her mandate, the I.L.C. 's formula of devolution in Article 8 (2) was 

not satisfactory to her, without the insertion of a phrase reflecting 

the connection between Article 8 and Articles 35-37 of the 1969 

Vienna Convention on the Law of Treaties56 • The British delegation 

submitted an amendment57 to this effect but the overwhelming 

majority of the members68 were in favour of the article as drafted 

by the I.L.C. and so the amendments to the Article were rejected69 • 

According to the article, the direct effect of the devolution 

agreements are limited to the relations between the successor and the 

predecessor state as was initiated by the practice of Iraq where the 

doctrine of devolution60 is based on a declaration of intent by the 

successor state. 

Similarly, Articles 961 and 1062 embody the rules governing the 

free consent of the successor state to be bound or to participate in 
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the predecessor's treaties provided that such consent is expressed in 

writing and the original treaties provided for such participation63
• 

Failure to enter into a devolution agreement or the absence of a 

unilateral declaration or notification of participation in a treaty 

does not, as such, affect the legal position of a successor state. 

This is because the 'devolution agreement• is no more than res inter 

alios acta for the other parties with the predecessor or successor 

state in those cases where there are "clauses providing for 

participation of the successor state" embodied in the predecessor• s 

treaties. On the other hand, the successor state's formal statement 

of intent may not be followed by practical action. The practice of 

the Arab states in treaty succession shows that the practice of those 

advocating the doctrine of devolution has not substantially differed 

from that of the proponents of the doctrine of non-devolution. All 

of them have applied the method of pick and choose. As regards 

mandated territories, Iraq64 and Jordan66 concluded devolution 

agreements, while Syria and Lebanon66 did not. As far as protected 

states are concerned, only Morocco concluded devolution agreements, 

yet all have occasionally preferred to follow the procedures of 

accession rather than succession to the predecessor's treaties. 

Articles 11, 12, and 1367 proved more controversial than Article 

14 and will be discussed later. Article 1468 , regulates the 

situation in which only a part of a territory passes from the 

responsibility of the international relations of one state to another 

without involving a merger or union of states, and the predecessor 

and successor state maintain their identity and legal continuity. An 

example is found in the case of the transfer of the Mosul Vilayet 
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from Turkey to Iraq69 and the transfer of part of the neutral zone 

from Saudi Arabia to Kuwait, the other part being transferred from 

Kuwait to Saudi Arabia70 • In such a situation, the territory in 

question passes automatically out of the treaty regime of the 

predecessor state into that of the successor state. In other words, 

the treaty boundaries of the predecessor state are relinquished from 

that part while those of the successor state extend to it, unless 

their application to the territory is inco:mpati ble with the object 

and purpose of the treaties or radically change the conditions for 

their operation. This occurrence is known in international law as 

'moving treaty boundaries'. 

At the Committee of the Whole, most delegations71 endorsed the 

Draft Article provided that it applied only to the lawful situations 

embodied in Article 672 and was linked with Articles 3873 and 3974 • 

Most of the objections raised by delegates were directed at paragraph 

(b) 75 and aimed to delete i t 76
• These took the form of an oral 

amendment which was rejected by a majority vote77 and the article 

was provisionally adopted in its original text78 • 

Article 1579 provides that the predecessor's treaties do not 

devolve to newly independent states, a term which needs to be 

defined. Article 2, paragraph <1>, (f) states that the term 'newly 

independent states' 

means a successor state, the territory of which 
immediately before the date of the succession of 
states was a dependent territory for the 
international relations of which the predecessor 
state was responsible80 • 

Thus this term covers all types of dependent territory before and 

during the era of decolonisation, including mandated territories such 
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as Iraq and protected states like Kuwait. Thus the rule of non-

devolution as declared by the article reflects the practice of old 

and newly independent states61 and the opinio juris of the 

delegation towards this doctrine was clearly expressed in the 

decision of both in the Committee of the Whole62 and the 

Conf erence63 since no objection was raised against the Article and 

it was finally adopted without a vote. This may warrant the claim 

that such rules were crystallised into international customary law 

and were finally embodied in this convention. 

Although the succession of treaties in respect of newly 

independent states is governed by the doctrine of non-devolution 

<clean slate), these states may nevertheless wish to establish their 

status as parties to multi lateral treaties in force at the date of 

succession in accordance with Article 1664 or to those treaties not 

yet in force or signed by the predecessor state but subject to 

ratification, acceptance or approval as respectively provided for by 

Articles 1765 and 1896 , simply by unilateral notification in 

accordance with Articles 2187 and 2288
• 

In the light of the hitherto prevailing practice, not only of 

Iraq69 and Kuwait90 , but also of newly independent states91 as well 

as old states, it may be concluded that the rule which provides for 

participation in multilateral treaties by the unilateral notification 

of the successor state emphasises the existing law on this subject. 

According to Article 22 (1) 92 , notification of succession to a 

multilateral treaty has retroactive effects. The conferencet 

however, adopted a solution by which the application of the treaty is 

suspended in the period between the time of the emergence of the 
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and the 

this period 

obliged to 

moment of notification of 

the other parties to the 

refrain from any act which 

obstructs the resumption of the operation of the treaty94
• This 

obligation continues for as long as the treaty in question remains in 

farce but the termination or revision of the treaty by its parties 

does not constitute a violation of the obligation since the inherited 

right of the newly independent state to participate in the treaty 

does not bind the other parties until the materialisation of the 

notification of intent of the newly independent state to became a 

party to the treaty in question. 

The newly independent state, however, can only participate in 

multilateral treaties with a limited number of states in accordance 

with Articles 16 (3) 95 and 18 (4) 96 and reach novation in respect of 

bilateral treaties, as provided far by Article 2397 , by way of 

agreement. 

Article 1999 contains a presumption in favour of the automatic 

succession of the predecessor's reservation <para.1) and provides for 

the right of a newly independent state to formulate a new reservation 

in its notification of succession <para.2), to which the relevant 

provisions of the 1969 Vienna Convention on the Law of Treaties99 

are applied <paras.2,3). Article 19 was provisionally adopted at the 

Committee of the Whole 100 by 76 votes to none, with 6 abstentions 

and finally adapted at the conference 101 by consensus. 

Article 20 1 02 deals with a treaty which permits any state to 

express its consent to be bound by a part of it or choose between 

different provisions within it. A newly independent state could 
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benefit from such a treaty by exercising and enjoying either of these 

rights for example, by withdrawing from the treaty or modifying its 

consent or the choice made by its predecessor. Article 20 as 

proposed by the I.L.C. was provisionally adopted at the Committee of 

the Whole 103 and only by consensus at the conference 104 , 

Succession to bilateral treaties can only occur as a result of 

tacit or express agreement and this is backed up by the practice of 

Iraq106 and Kuwait 106 • Neither devolution agreements nor unilateral 

declarations by themselves prove sufficient in concluding that the 

successor state has, by its conduct 107 , agreed to be bound by the 

predecessor's bilateral treaties. Obviously, some additional steps 

are required on the part of the successor state in proposing to the 

other parties that the treaties be continued. 

however, can accept the offer or reject it 109 • 

The other parties, 

Any agreement concerning the continuation of the predecessor's 

bilateral treaties is governed by the general law of treaties and in 

principle has a retroactive effect 109 , 

Moreover, succession to the predecessor's bilateral treaties may 

occur in a positive or negative way. According to Article 24 1 10
, 

positive succession to bilateral treaties is governed by the doctrine 

of devolution according to which if express or tacit agreement has 

been reached between the successor state and the other party for any 

of the predecessor's bilateral treaties to continue to govern their 

relations, two parallel bilateral treaties will emerge, namely, the 

original treaty concluded between the predecessor state and the 

successor state and a new treaty concluded between the successor 

state and the other party to the original treaty. 
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Negative succession is governed by the doctrine of non-devolution 

accord~ng to which the successor state does not conclude express or 

tacit agreement with the other party wishing to continue any one of 

the predecessor's bilateral treaties. According to Article 25 111
, a 

later termination, suspension or modification of the original treaty 

between the predecessor state and the other party does not result in 

the automatic termination, suspension or modification of the new 

treaty in the relations between the newly independent state and this 

party. 

Articles 26 1 12 and 27 1 13 enable a newly independent state to 

apply, on a provisional basis, multilateral and bilateral treaties 

persuant to express or tacit agreement between themselves and any 

party or parties to the treaties. Such a provisional application may 

be terminated by a reasonable notice of termination from any party 

following a declaration by the newly independent state expressing its 

intention not to become a party to the treaty. This is elucidated by 

Article 28 1 1 4
• 

Relevant to the case of Iraq 1 15
, according to Article 29 1 16

, 

Articles 15-28 apply to a newly independent state formed from two or 

more territories, provided that it is not the outcome of colonial 

arrangements but results from the application of the right to self

determination and its formation has not involved the uniting or 

separation of other states. 

Although Articles 15-29 propound the principle of the non

devolution of· the predecessor's treaties to a newly independent 

state, Articles 30-37 depart significantly from the doctrine they 

espouse in respect of treaties arising from the uniting and 
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separation of states. and prescribe the doctrine of the ipso jure 

continuity of the predecessor's treaties. Article 30 1 1 7 ·provides 

that when two or more states unite to form one state, any treaty of 

any of the predecessor's states in force at the date of succession 

devolves to the new state unless the parties agree otherwise or 

unless it would be incompatible with the object and purpose of the 

treaty. The treaty, however, devolves only to that part of the new 

state's territory to which it applied at the date of union, but in 

the case of a multilateral treaty, it may be applied to the whole of 

the new state's territory if notification of continuity is 

communicated to the other parties. The receipt of the consent of all 

parties regarding the application of the treaty to the whole of the 

new state's territory is necessary in the case of a multilateral 

treaty of restricted character and as far as bilateral treaties are 

concerned, the agreement of the new state and the other party to 

extend the treaty to the whole territory of the former is required. 

The major historical precedents of the application of the 

doctrine of devolution include, among others 1 1 a. the formation of 

the United Arab Republic by the union between Egypt and Syria and the 

formation of the United Arab Emirates by the union between the 

Trucial States in 1971 119 , 

The opinio juris of this doctrine is reflected not only in the 

comments of the representatives of Egypt 120 and the United Arab 

Emirates 121 but also in the decision taken at both the Committee of 

the Whole 122 and the Conference 123 on Article 30, which was adopted 

without a vote. by consensus. This similarly occurred 124 with 

regard to Article 31 126 regarding treaties not in force at the date 
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of succession of states. However, the new state is under an 

obligation to clarify by way of notification to the other parties to 

a multilateral treaty, which states of the union are a party if it 

wants the operation of the treaty to embrace the whole of the new 

state's territory. According to Article 32 126, the new state can, 

by means of notification, acquire the status of a contracting party 

to a treaty which has not yet entered into force if at the date of 

union any of the predecessor states were a contracting party. 

Article 32, as proposed by the I.L.C., was adopted at the Committee 

of the Whole by a majority vote 127 and at the conference by 

consensus. 

Article 33 on the separation of states 1 28 was sharply debated, 

and will be discussed later. Article 34 129 deals with the 

devolution of treaties with regard to a predecessor state which 

continues in existence after the separation of a part of its 

territory and was adopted by the Committee of the Whole 130 and by 

the conference 131 , as proposed by the I.L.C. Article 35 132 tenders 

for the separating state the possibility of participation in a treaty 

not yet in force by way of unilateral notifications. Similarly, 

Article 36 133 offers such a state the possibility of ratification or 

acceptance of a treaty which had been signed by the predecessor. The 

two Articles were adopted without a vote by the Committee of the 

Whole 134 and by the conference 135 as proposed by the I.L.C. 

2. Articles Giving Rise to Heated Debate at the Conference: 

The foregoing articles were adopted by a vote or consensus 

whereas other articles, such as those dealing with the temporal 

application of the convention, boundaries, and other territorial 



- 499 -

regimes and their relationship with the concept of permanent 

sovereignty over natural wealth and resources, and the application of 

the doctrine of non-devolution to treaties by a new state formed by 

separation from another state, were only adopted after a heated 

debate. 

A. The Ion-Retroactive Application of the Future Convention: 

Article 7136 makes the provisions of the future convention 

operate prospect! vely as a general rule, a rule analagous to that 

propounded by Article 28 of the 1969 Vienna Convention on the Law of 

Treaties137 • Both Articles are, however, concerned with the 

application of another legal rule concerning the so-called 'inter

temporal law' 138 and are therefore, important to any future 

convention and of interest to international law. 

The issue, however, which faced the delegations at the Committee 

of the Whole was whether the future convention should apply 

prospectively without taking into account any previous succession of 

newly independent states. 

The majority of the delegations were not satisfied with the 

I.L.C.'s proposal that permitted limited retroactivity of the future 

convention since it would deprive from its benefits any state which 

attained independence before the entry into force of the convention, 

and submitted amendments 139 aiming at extending the retroactive 

application to the problem of state succession which had occurred in 

the past. The other delegations 140 opposed such a wide retroactive 

application because the rule embodied in the draft articles 

constituted a step forward from that embodied in Article 28 of the 

1969 Vienna Convention on the Law of Treaties. This article 
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permitted the retroactive application of the future convention to 

cases of succession which had occurred before the general entry into 

force of the convention and thus the doubt that the future convention 

would be irrelevant to the succession of a large number of newly 

independent states had to be removed. 

Being advocates of the retroactive application of the convention, 

this argument did not convince the delegation of the United Arab 

Emirates 1 41 who pointed out that the rule of non-retroactivity is 

not a rule of jus cogens. States could avoid such a rule by making 

an agreement providing for retroactive application of a convention, 

but without such an agreement, the customary rule is that a treaty 

only applies prospectively. If this was correct then the deletion of 

Article 7 leads to the application of the customary rule of non

devolution of a treaty in respect of a convention designed to 

regulate the succession of many newly independent states, such 

independence having occurred in the past, and it cou 1 d we 11 be 

protested that none of these states would consent to be bound by the 

convention which would then lose its objective. Although Article 28 

of the 1969 Vienna Convention on the Law of Treaties and Article 7 

define the general entry into force of the convention as a deadline 

for its application <in respect of only the parties for the former 

but parties and non-parties for the latter) the formula embodied in 

Article 7 was inadequate and needed to be amended to enable a newly 

independent state to apply the provisions of the convention by 

agreement with another party to ita succession which occurred before 

the general entry into force of the convention142 • 
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The delegation of Iraq 143 agreed with the delegation of the 

U.A.E. and attributed the wide differences between the delegations to 

the differentiation created by the article between the general rules 

of international law and the new rules embodied in the future 

convention to which the rule of non-retroactive application of a 

treaty only applied. Accordingly, there is a potential conflict 

between states whereby one state could claim that a certain rule 

belonged to general international law while another could claim that 

it was new and thus subject to the rule of non-retroactive 

application as embodied in Article 7. Many delegations, not only of 

newly independent states144 but also old states such as the U.K., 

submitted a proposed article to that effect 145 • 

Since no amendment proved to be successful 1 46
, Article 7 was 

referred for consideration to an informal consul tat ion group which 

worked out a compromise formula along the lines of the British 

proposal 1 47 and the article as proposed by the drafting committee 

was finally adopted at the Committee of the Whole 1 49 and at the 

conference 149 by agreement. 

Although the solution finally reached was not without 

shortcomings, it constituted the only acceptable one. A strict 

application of the principle of the non-retroactivity of a treaty did 

not take into account the fact that it rendered the future convention 

meaningless. No newly independent state would have been able to 

apply its provisions to its own succession since it had occurred in 

the past and so in spite of the entry into force of the convention, 

no such state would have declared itself bound by the convention. 

B. Boundary and Other Territorial Regimes: 
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Article 11 1 50 deals with the problem of boundary treaties, a 

problem which has aggravated rather than mitigated the grievances of 

old and newly independent states. Unfortunately, many delegations of 

both old and newly independent states have erroneously interpreted 

the Article. Some delegations 151 attacked the I.L.C. 's draft 

Article 11 on the ground that state practice, judicial decisions and 

the opinion of jurists support the thesis that a successor state is 

'clean' from any of its predecessor's unequal treaties establishing 

territorial regimes on the misunderstanding that the draft article 

provides for the continuity of such treaties upon state succession. 

Others confused the avoidance of a treaty based on the non-devolution 

doctrine <clean slate) with the invalidity of a treaty with which 

Article 13 162 deals. The overwhelming majority of the 

delegations 153 including the Iraqi delegation 154 and the Kuwaiti 

delegation 155 adopted the opposite view which was also based on a 

misunderstanding, namely that the Article provided for the continuity 

of boundary treaties regardless of their validity upon the occurrence 

of state succession and supported their view by citing the decisions 

of various international conferences regarding the stability of 

political boundaries 166, The majority view of the delegations was 

reflected in the voting on the article, which was provisionally 

adopted as proposed by the I.L.C. by a majority vote at the Committee 

of the Whole 157 and at the conference 159, 

In fact, however, neither of these interpretations were espoused 

by the I.L.C. whose real intentian159 was to exempt boundary 

treaties from the scope of state succession in order that they could 

be settled an other legal grounds, as is illustrated in the case 
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where boundary treaties were assigned to Iraq on the basis of other 

principles of law160 and not by following the doctrine of 

devolution 161 by which the other treaties of the predecessor state 

devolved to Iraq. Concomitantly, boundary treaties were assigned to 

Kuwait following the same principle 162 , Kuwait had never claimed 

the application of the doctrine of nan-devalution163 to these 

treaties, which she had applied to the non-boundary treaties of the 

predecessor state. This exemption has became the generally 

established practice amongst a majority of members of the 

international community, including Iraq and Kuwait 164 • 

Article 12 165 deals with the so-called 'dispositive' treaties, 

which many developing countries have regarded as constituting a 

derogation from their sovereignty. As was the case regarding the 

Article on boundary regimes, the delegations of the developing 

countries166 interpreted the general formulae embodied in Article 12 

as providing far the devolution of the predecessor's territorial 

unequal treaties thus constituting a certain danger not only to their 

security but also to their sovereignty over natural resources. 

Accordingly, some delegations submitted an amendment aimed at 

preventing the article from perpetuating the status of military bases 

or from infringing the sovereignty of a state over its natural 

resources 167 • The developed states 169 protested vigorously against 

such an interpretation although Iraq, in support of the developing 

countries 169
, supported the first tendency. 

The Chairman of the Committee of the Whole found it necessary to 

refer the article in question to the informal consultations graup170 

which, after a lengthy discussion, arrived at a compromise solution. 
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A new paragraph 3 was added to Article 12 1 71 , to exclude military 

bases from the scope of the Article and propose a new Article 12 

bis 1 72 containing an affirmation of the permanent sovereignty of 

each state over its natural resources. 

Iraq 173
, as an advocate of the doctrine of devolution, supported 

the new paragraph which reduced the international obligations of a 

successor state and the new Article 12 bis which affirmed a general 

principle recognised by the international community. 

In spite of' the abstention of the developed countries, the 

Articles were provisionally adopted by a majority vote at the 

Committee of the Whole 1 74 ; Article 12 by consensus and Article 12 

bis by a majority vote at the conference 176
• 

C. The Application of the Doctrine of Ion-Devolution to Treaties 

by a Iew State For:md by :mans of Separation from Another 

State: 

Article 53 176 propounded the doctrine of devolution of' the 

predecessor's treaties to the seceding state with the qualification 

that if the secession of the successor state takes place under 

conditions similar to those accompanying the emergence of a newly 

independent state, then the doctrine of non-devolution of the 

predecessor's treaties to the seceding state will be applied 

<para.3). All provisions embodying this doctrine and concerning the 

newly independent state had to apply to this case. The justification 

given by the International Law Commission was that within the state 

there had been certain areas subjected to quasi-colonial rule 177
• 

The heated debate at the Second Session of the conference 

concentrated on the joint amendments submitted by the delegations of 
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Switzerland and of France 179 aiming at the assimilation of those 

cases of the separation of a part of an existing state and those 

dealing with the emergence of a newly independent state in order to 

apply the rule of non-devolution of treaties to all cases where there 

was a separation of states. The amendments also aimed at the 

deletion of paragraph 3 which embodies, in making an exception, the 

rule of the non-devolution of treaties in the case of a state which 

separates under circumstances similar to those of a newly independent 

state. 

A number of delegations of newly independent states179 expressed 

the belief that the assimilation of the cases of secession with those 

of newly independent states would underestimate the significance of 

the decalonisation process. Furthermore, many delegations 

representing third world cauntries 1 eo and other countries 1 91
, were 

apprehensive that the application of the rule of non-devolution to 

cases of the separation of parts of an existing state would tend to 

encourage secessionist movements, 

the convention. Upon the vote 

and were against its inclusion in 

an the amendment presented by 

Switzerland and France to delete paragraph 3 of Article 33, the 

amendment was accepted in a roll-call vote at the Cammi ttee of the 

Whale 192 and was finally adopted by ma.j ori ty vote at the 

conference 1 93
• Thus the succession of treaties in case of 

dismemberment, dissolution of union and secession are governed by the 

rule of devolution without exception. 

It can hardly be argued that the embodiment of the formula of 

devolution as expressed in Article 33, para.3, and the decision of 

the conference to extend this formula to cover all cases of 
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separation of states, revolutionised the law of state succession in 

this area, even though the majority of the delegations co:mmi tted 

themselves to the view that the application of the rule of non

devolution <clean slate) in cases of secession should be abandoned. 

It was predictable that many serious disputes between the contracting 

parties would arise regarding the application of the conflicting 

doctrines that had been embodied in the convention to succession. The 

success of the convention in solving the problem of succession 

depended in the last analysis on the effectiveness of the mechanisms 

used in the settlement of disputes, the enforcement of which depended 

in turn on the final clauses regarding signature, ratification, 

accession, and the early entry into force of the convention. 
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SECTIOI 2: EIBRGEICE OF IEY ISSUES AT THE COIFEREICE: 

The relevance of the present section to the experience of Iraq 

and Kuwait in treaty succession may be questioned. However, Iraq and 

Kuwait have played important roles not only in developing regional 

and universal customary rules on treaty succession but also 

conventional rules through their participation in the I. L. C. or in 

the 1978 Vienna Convention on State Succession in Respect of Treaties 

either through debates, the submitting of new proposals or their 

votes, as will be pointed out during the analysis of these issues. 

1. The Issue of the Settlement of Disputes: 

It must be mentioned that the I.L.C., in its introduction to the 

final set of draft articles, raised the issue of the settlement of 

disputes 1 84
• Since some of the proposed provisions embodied rules 

which conformed to the views propounded by the I. L. C. but 

nevertheless could create potential disputes, some members of the 

I.L.C. suggested that the draft articles should not be submitted to 

the General Assembly without supplementary provisions for the 

settlement of disputes. One member submitted a draft article 

accompanied by an annex modelled on the 1969 Vienna Convention on the 

Law of Treaties providing for an automatic settlement procedure to 

solve any dispute arising from the interpretation or application of 

those draft articles which could not be settled by mutual 

negotiation 185
• The Commdssion, however, was unable to consider the 

proposed Article at its 26th Session due to lack of time, but was 

willing to do so at its 27th session if the General Assembly so 

wished 186
• The General Assembly subsequently expressed no such wish 
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and so the I. L. C. regarded this issue as mandate for the future 

conference. 

At its Second Session, the conference received one proposed 

Article submitted by the United States delegation and another from 

the Netherlands delegation amending the former. Article 39 bis as 

proposed by the U.S. delegation provided for the right of states to 

submit their disputes to arbitration, to the International Court of 

Justice or to the conciliation procedure. Although the Article 

embodies the presumption that the dispute should be submitted to 

arbitration and to the International Court of Justice, any state 

could avoid this presumption by merely declaring that it did not 

regard itself as bound by it. In the view of the U. S. delegation, 

such a mechanism of settlement protects a state, 

application of the doctrine of non-devolution 

not only in the 

but also in the 

application of the doctrine of devolution197
• The delegation of the 

Netherlands subsequently submitted an amendment to Article 39 bis 

according to which the U.S. proposal should be reversed in cases of 

disputes regarding Article 6 <cases of succession of states covered 

by the present articles) and Article 33 para.3 <succession of states 

in cases of separation of parts of a state), in that such disputes 

must be submitted to the International Court of Justice if the 

parties could not agree to settle them by arbitration199 • 

It was apparent from the start that the Netherlands amendment was 

too revolutionary to get any success 1 99 and the attention of the 

delegation was focussed on the U. S. proposal. Most partic·ipants were 

in favour of embodying in the convention certain means for the 

settlement of disputes, but they were divided as to whether the 
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settlement of disputes should be compulsory or voluntary. The 

overwhelming majority of delegations from African 190 • Arab, 

(including Iraq and Kuwait) 191 • Asian 192 • Latin American 193 and 

Eastern European states194 expressed reservations to the United 

States' proposal while most delegations of Western and other 

states 196 supported the U.S. proposal in principle. 

In spite of these differing views, most delegations endorsed the 

U.K. 's proposal to set up an ad hoc group to prepare acceptable 

machinery for the settlement of disputes 196 , 

The ad hoc group dealing with the peaceful settlement of disputes 

eventually submitted Draft Articles A-E 197 with an annex. These 

proposed Articles contemplated the Kuwaiti doctrine of non-devolution 

<clean slate or opting in), notably in Article c. as opposed to the 

Iraqi doctrine of devolution <ipso jure continuity or opting out) as 

had been embodied in the U.S. proposal. The majority of the 

delegations, including those representing the newly 

states199
• enthusiastically supported the proposal. 

independent 

The other 

delegations 199 advocated the Iraqi doctrine of devolution <ipso jure 

continuity or opting aut), but nevertheless, were in principle 

prepared to accept the ad hoc group proposal. Before the list of 

speakers was exhausted, Mr Jomard <Iraq) 200 suggested that, since 

there were no amendments the ad hoc text should be put to a vote. 

The text of Articles A-E201 and the annex were adapted without a 

vote at the Committee of the Whale and at the canference202 • 

An examination of the ad hoc proposals shows that they 

constitute. in Articles B, and D and the annex, a step forward in the 

application of the doctrine of devolution <opting out> in cases of 
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compulsory conciliation or where there is a referral of disputes by 

common consent to the International Court of Justice, to arbitration 

or to any other procedure for the settlement of disputes. 

It might be argued that the mechanism proposed by the ad hoc 

group constitutes a retreat from the mechanism embodied in sub

paragraph (a) of Article 66 of the 1969 Vienna Convention on the Law 

of Treaties203 which provides for reference to the International 

Court of Justice upon the application of any party to a dispute 

regarding the application or interpretation of the articles on jus 

cogens. However, it is to be noted that the proposal of the ad hoc 

group marks a step forward in comparison with the settlement 

procedures embodied in the other codification conventions. The 

mechanism of compulsory conciliation it proposed is applicable to any 

dispute regarding the application or interpretation of any articles 

on state succession in respect of treaties, whereas, the mechanism 

embodied in sub-paragraph (b) of Article 66 of the 1969 Vienna 

Convention on the Law of Treaties204 is applicable only to a dispute 

regarding the application or interpretation of the articles contained 

in part V on validity, termination and suspension of the operation of 

treaties. 

The machinery for the settlement of disputes, as proposed by the 

ad hoc group, which was incorporated in the 1978 Vienna Convention on 

State Succession in Respect of Treaties establishes an effective 

balance between the doctrines of non-devolution and devolution or in 

other words between the formulae of opting in and opting out and this 

marked a step forward in the universal application of these doctrines 

which originally emerged from the practice of Iraq and Kuwait. The 
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reason for this balancing act is that the International Community is 

not yet ready to accept the complete application of the doctrine of 

devolution or the formula of opting out in the matter of settlement 

of disputes in the case of the entry into force of the convention 

according to the final clauses. 

2. The Issue of the Final Clauses: 

It wi 11 be recalled that the Chairman of the Committee of the 

Whole205 requested the delegations interested in proposing the 

preamble and final clauses of the future convention to submit their 

proposals to the Drafting Commit tee, which was entrusted with the 

task of preparing these proposals and submitting them directly to the 

conference. 

The Drafting Committee finally adopted the Draft Final 

Clauses206 and submitted them directly to the conference. Article 1 

"signature" 207 provides that the convention is open for signature to 

"all states" until February 28 1979 in the Federal Ministry of 

Foreign Affairs of Austria and later, ti 11 August 31 at the U. N. 

Headquarters in New York. This formula was borrowed from Article 81 

of the 1975 Vienna Convention on the Representation of States in 

Their Relations with International Organisations of a Universal 

Character208 • The Article was adopted by the conference without a 

vote209
• 

Article fill, 'ratification' 210 provides that the convention was 

subject to a ratification, a formula which has been embodied in all 

the codification conventions21 1 • In this sense the term 

'ratification' implies acceptance and approval. 

finally adopted without a vote212 • 

Article [I IJ was 



- 512 -

Article fiiiJ, 'accession' 213 provides that the convention is 

open to all states for accession. Apart from the 1975 Vienna 

Convention on the Representations of States in Their Relations with 

International Organisations of a Universal Character, the Vienna 

Convention on State Succession in respect of Treaties is the second 

codification convention open to all states and Article [I I Il was 

modelled on Article 83 of the 1975 Convention214 • This Article was 

also adopted without a vote215 • 

Article [ IV1216
, 'entry into force' contains the formula used in 

all codification conventions, but the debate was sharply activated at 

the Drafting Committee and the conference by the number of 

instruments required for the entry into force of the convention. At 

the Drafting Committee, in view of the fact that the convention 

possessed certain features which made it more pertinent to some 

states than others and because the process of decolonisation was 

coming to an end making it urgent for the convention to enter into 

force as soon as possible, the Drafting Committee suggested a lower 

figure of 10 instruments of ratification or accession for the 

convention to enter into force. This figure was adopted by 9 votes 

to 5, with one abstention21 7
, defeating the minority who proposed 

the higher figure of 20 instruments. 

However, at the conference, five delegations21 a suggested that 

the number of instruments required for the convention to enter into 

force should be 25 on the grounds that the previous codification 

conventions21 9 fixed 35 instruments of ratification. For a 

convention to be authoritative, it argued it needed the consent of a 

considerable number of the U.N. member states to be bound by it. The 
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lower figure of ratifications for a convention concluded under the 

auspices of the United Nations of around 150 member states would 

damage the prestige of the organisation. It was not only the number 

of ratifications that would facilitate the early entry into force of 

the convention but also the other articles, such as Article 7 which 

facilitates the immediate and also retroactive application of the 

convention by the consent of any state. Three delegations220 

proposed that the figure of 25 instruments was preferable and there 

certainly be no less than 20, whereas other delegations suggested 

more flexible figures, such as 10-35221 , 10-20222 , and 10-15223 • 

The majority of the delegations, however, accepted the figure 10 as 

proposed by the Drafting Commdttee224 • As a compromise the 

delegations of Niger, Iraq and the Netherlands226 suggested a 

intermediate figure of 15 instruments. 

Thus the 10 instruments as proposed by the Drafting Committee 

received three amendments; one from the U.K. calling for 25 

instruments, one from Cyprus calling for 20 instruments and one from 

Iraq, supported by the Netherlandst calling for 15 instruments. The 

delegations of the United Kingdom and Cyprus withdrew their 

amendments and subsequently the Japanese delegation suggested a new 

amendment calling for 20 instruments. This was rejected by 42 votes 

to 28, with 8 abstensions but the amendment proposed by Iraq and the 

Netherlands was adopted by 55 votes <most of which were from the Arab 

states> to 5, with 15 abstentions and article [ IVJ as amendedt was 

finally adopted by a majority of votes at the conference226 • 

Many additional issues had been raised by the delegations in the 

form of proposed new Articles227 at the 1977 Session, the 
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consideration of which was suspended229 through lack of time unti 1 

the 1978 Session. Even in the latter session many new articles were 

proposed although most of the proposed articles or amendments to the 

I. L. C. 's Draft Articles were either withdrawn by their sponsors or 

abandoned 229 • 

According to Article 46 of the final numbering the convention was 

open for signature to all states until February 28 1979, in the 

Federal Ministry of Foreign Affairs of Austria, and subsequently, 

until August 31 1979 at the U. N. Headquarters in New York. The 

convention is also subject to ratification in accordance with Article 

47 and is open for accession to all states in accordance with Article 

48. It enters into force on the 30th day following the date of 

deposit of the 15 instruments of ratification or accession in 

accordance with Article 49. Up to 31 December 1987230 the 

convention was signed by 23 states, 5 of which are Muslim and Arab 

states, but was only ratified or acceded to by 6 states, including 

Iraq, Morocco, Sudan, Tunisia, and Pakistan and therefore, the 

convention needs 9 instruments of ratification or accession in order 

to enter into force. However, the parties to the convention can 

apply it even before its entry into force among themselves in 

accordance with Article 27 (1) and even retroactively in accordance 

with Article 7 <2> to govern problems arising from treaty succession. 

In conclusion, an evaluation of the 1978 Vienna Convention on 

State Succession in Respect of Treaties depends on its attempts at 

codification. More than half the members of the U. IT. are newly 

independent states, 45 of which are also members of the Organisation 

of Islamic Conference. This fact has led to substantial changes in 
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the principles of traditional international law to accommodate the 

needs of its subjects in comparison to contemporary international 

law. As far as the rules governing treaty succession are concerned, 

change has been achieved by the codification of the regional practice 

of many nations being embodied in the 1978 Vienna Convention. This 

has clarified the law governing treaty succession and confirmed the 

importance of the opinio juris of states; indeed the convention was 

of paramount importance in supplementing the 1969 Vienna Convention 

on the Law of Treaties, specifically in the provisions regarding the 

participation in treaties and their suspension and termination. 

Moreover, the regional practice of the Islamic State, the 

subsequent practice of the emerging Arab states therefram, the 

accompanying evolution of the Arabic public law, the positive 

relationship between these emerging doctrines and the doctrines of 

international law, the debates of the Muslim members at the I.L.C. as 

well as the debates of the delegations of both Muslim and Arab states 

which took place at the 1978 Conference: all these factors seem to 

confirm that in the 1978 Vienna Convention an State Succession in 

Respect of Treaties the elements of • codification' of at least the 

regional experiences of the Islamic and Arab states, as exemplified 

by the experiences of Iraq and Kuwait, balanced the element of the 

'progressive development' of law governing treaty succession. Most 

articles are of a declaratory nature, such as Articles 7-12 and 15-

38. In addition, the convention adopted the formula advocated by 

Islamic and Arabic public law regarding boundary treaties according 

to which they are exempt from the scope of state succession in order 

for them to be settled on other legal grounds that take into account 
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the balance between the interests of the successor state and those of 

the predecessor state and the international community in establishing 

the stability of territorial boundaries. In this regard, the 

convention adopted the Islamic legal criteria which define the 

procedure of treaty succession as follows: 

<1> ~ar'iyyat al-mu'§had§t <validity of treaties>; 

<2> gllara.d. wa gll§yat al-mu '§had§t <the object and purpose of the 

treaties); 

(3) the type of the treaties: mu'§had§t .d.lam§'iyya aw ibunH'iyya 

<multilateral or bilateral treaties>; 

(4) ri.d.§'iyyat al-tagllayyur§t al-iklimiyya 

territorial changes>; and 

the consensual 

(5) 'adam in:t_ib§J!. J.r.H'idat al-isti.Jr.b..l§f al-Dawli 'ala mu'ahadHt 

al-~udud <the exemption of boundary treaties from the scope 

of treaty succession). 

The application of the convention in accordance with these criteria 

has the following legal effects: 

(1) istildll§f ilz~'mi aw ~§li <mandatory or automatic succession); 

<2> istiJdJ.l§f iJrlJ.tiy§ri aw intik§' i 'an :t.arilr. al-i 'la'n al-fardi 

aw al-.di:mni <optional or selective succession by expressed 

or tacit unilateral declaration>; 

(3) istikbl§f ikbtiy§ri aw intik§'i 'an iariE ittifHE al-~awHla 

<optional or selective succession by devolution agreement>; 

<4> tagllayyur§t fi al-in:t.ib§Jr. al-iklimi lil 111U'Hhad§t <changes 

in the territorial scope of the application of treaties>;and 
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(5) ilgll,§'' al-mu'§had§t al-nisbi aw al-kulli <relative or total 

extension of the treaties) depending on whether the treaties 

are bilateral or multilateral. 

By means of these criteria, the convention acknowledges a 

compromise between fundamentally different and often conflicting 

rules of Islamic and international law. Newly independent Muslim 

states have a legal order governing their treaty relationships with 

nan-Muslim states which is grounded in both ideology and practice and 

is based an justice, equity and good faith. Non-Muslim states 

increasingly came to recognise a need for continuity in treaty 

relationships with Muslim states in order to achieve stability in the 

relations between the member states of the international community. 

The aims of the Islamic and international legal orders seem to 

conflict and appear incompatible. Nevertheless, the convention 

recognises the problem and has reached a compromise according to 

which nan-Muslim and Muslim newly independent states have their 

freedom of choice preserved and are afforded the apportuni ty to 

continue most multilateral treaties that are compatible with their 

independence and those bilateral treaties which the other party 

consents to continue. However, when states unite or separate, the 

presumption is the same as that embodied in Islamic law and followed 

by Muslim states in their practice, namely that treaties of the 

predecessor devolve to the successor state, ensuring a measure of 

stability in the treaty relationships between the member states of 

the international community. 

The position adopted by the convention in this regard is entirely 

convincing for it takes into account the experiences of many nations 
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and whenever it is confronted by insufficient state practice that is 

open to several interpretations it bases its conclusions on the 

fundamental principles of the world legal systems that are emphasised 

by the U. N. Charter and the Statute of I. L. C. For example, the 

convention follows these principles when subjecting the application 

of the main doctrines of non-devolution and devolution to an 

evaluation of the conditions which accompanied the conclusion of 

treaties, i.e., whether the treaties had been concluded in accordance 

with the universal principles of the world legal orders, such as 

self-determination, the sovereign equality of states and good faith. 

A contrary view would lead to the situation which existed before 

the 1978 Convention, when the practices of Muslim and non-Muslim 

states were conflicting and the views of non-Muslim and Muslim 

jurists were somewhat divided on the question of customary rules 

governing treaty succession. Therefore, the 1978 Vienna Convention 

furthers the codification of Islamic law and the development of 

international law since it represents a sensible compromise between 

rules governing treaty succession in Islamic law and looks towards 

the building up of a unified law of state succession in respect of 

treaties that are acceptable to the member states of the 

international community. This can only be achieved if the member 

states of the international community act voluntarily in accordance 

with the convention's objectives and apply it as the need arises. 
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COICLUSIOIS 

1. Islamic State Practice in Treaty Succession: 

It can be concluded that the practice of the Islamic State in 

treaty succession reveals that state succession occurs only between 

Musliru and non-Muslim states under which succession is to be divided 

into 'succession in fact' and 'succession in law'. 'Succession in 

law' always follows 'succession in fact' which always occurs through 

consensual means. In this, it compares to how Islam, by consensual 

means, succeeded in changing the legal basis of the communi ties of 

the pre-Islamic political entities by recruiting them to the u:mma 

<Islamic nation) and altering their existing geographical boundaries 

in order to absorb them into DSr al-Islam <Islamic territory) within 

which Islamic law was applied and preserved by the u:mma. 

By means of this factual process, the political boundaries 

between the Islamic and non-Islamic territories were defined by ~ahd 

<covenant) implying a reciprocal recognition between the contracting 

parties which legitimised a transfer of territory from one party to 

another. Conversely, no boundaries existed between the non-

covenanted territory and the Islamic State. 

non-recognition preventing the occurrence 

This denoted reciprocal 

of succession in fact 

between the Islamic states and the member states of such territory. 

As it was based on these legal rules, the emergence of Kuwait and 

Iraq did not involve any transfer of a part of DSr al-Islam to the 

covenant territory. Rather the evolution of their identities was 

facilitated by means of i~ra <power) but as a result of the 

interference of foreign elements in this evolutionary process, their 
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external Islamic identity remained passive for a certain period of 

time giving rise to the issue of succession in law. 

An enquiry into the basis of succession in law under the practice 

and law of the Islamic State emphasises that identity is the key to 

the problem of treaty succession, i.e., unless the question whether a 

state•s identity survives a change is answered in the negative there 

is no issue of treaty succession under Islamic law, a law which 

preceded the existence of the Islamic State and provided a legal 

basis for the evaluation of the process of its creation and the 

extension or evolution of a part of its territory. Islamic law, 

therefore, employs the two legal doctrines of devolution and non

devolution based upon the creation of the Islamic State, to govern 

any legal incident accompanying the transfer of territory from the 

member states of the covenant territory to the Islamic State, a legal 

process which regards the former as predecessor and the latter as 

successor. 

The general principle espoused by Islamic law in this regard is 

permission of the devolution of the pre-Islamic contracts, agreements 

and treaties, founded on the benefit of the rights and obligations 

inherent in these treaties to the umma and those peoples who follow 

it unless their non-devolution is specifically declared by na~ 

<provision) involving the Islamic rules of jus cogens <the Qur'!n and 

the Sunna), under the category of al- 'u]{ud al-mu)larra:ma <illegal 

contracts>, as a result of their potential for danger or harm to the 

umDa and its followers. 

Hence, these doctrines have become the legal basis of treaty 

succession throughout the practice of the Islamic State, during which 
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the Kb.alifas and Muslim jurists, by means of the principles of al

iflim' <consensus), al-Jriy§s <analogical deduction) and al.:..i!Iltih§d 

<independent reasoning) were able to include or exclude from the 

scope of each doctrine new types of contracts, agreements and 

treaties, resulting in the establishment of the principle of al

~uru~ <stipulations) of al-'a}rd <the contract) in Islamic law, which 

resemble • clauses' in the modern law of treaties and the legal 

effects of which distinguish the Islamic legal order from any other. 

As regards the positive effects, treaties devolved to the Islamic 

State under the doctrine of devolution and subsequent treaties it 

concluded were attached to the identity of the u.mma, which is a 

single juridical notion. Nevertheless, government changes through 

constitutional or revolutionary movements cannot affect the Islamic 

identity of the umEa and the binding force of these treaties on the 

evolving Muslim political entity as long as its inhabitants preserve 

their belief in Islam and the sanction of its law. 

The evolution of a part of D!1r al-Islam, therefore, does not 

involve any problem of treaty succession under Islamic law unless the 

dominance of non-Islamic law in any stage of the evolutionary process 

has a certain effect on the Islamic identity of the territory 

concerned, as was the case with Iraq and Kuwait. 

The two states assumed power from the Islamic State at a stage 

when Islamic law generally distinguished between treaties concluded 

with member states of the covenant territory and those concluded with 

member states of the Islamic territory for the purpose of identifying 

the rules governing treaty succession, leading to the emergence of 

two different bodies of legal rules. The first consists of Islamic 
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rules governing the devolution of treaties from the parent state <the 

Islamic State) to Iraq when the parent state was replaced by the 

mandatory power in the conduct of the international relations of 

Iraq, whereby the Islamic State is regarded as the predecessor of the 

mandatory power and the parent state of Iraq, because of the 

continuity of the Islamic identity of the latter, while the mandatory 

power is regarded as the successor of the Islamic State in respect of 

the conduct of the international relations of Iraq. 

The second body of rules comprised those rules of international 

law governing the devolution of treaties from the mandatory power 

<predecessor) to Iraq <successor) by the latter's free consent when 

she assumed the conduct of her international relations from the 

mandatory power. However, since Iraq delegated the conduct of her 

international relations to a non-Muslim state by her own consent, the 

devolution of treaties at the date of her independence was not 

absolute but conditioned by certain principles of Islamic law 

relating to legal and illegal contracts or treaties. Thus as a 

general rule, the practice of Iraq in succession to treaties extended 

by or concluded on her behalf by the mandatory power was governed by 

the principle of contracting out as existed in international law, 

although she effectively employed the principle of pick and choose in 

conformity with the limitation imposed by Islamic law on the 

devolution of treaties, as was crystallised through the practice of 

the parent state. Moreover, a further limitation on the principle of 

contracting out has emerged from the practice of Iraq herself based 

on the fact that no state was entitled to demand the devolution of 

the pre-independence treaties to Iraq except Great Britain, the other 
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party to the devolution agreement, although any party to Britain's 

treaties which were applicable to Iraq at the date of independence 

could request that Britain perform the devolution agreement. 

However, the demand by Great Britain proved to be futile if it 

transpired that the devolution agreement had came to an end by its 

own terms, except as far as those treaties concluded by Iraq herself 

were concerned, which have nothing to do with the devolution 

agreement. 

Treaties concluded by Iraq with member states of the covenant 

territory or member states of the Islamic territory devolved to her 

at the date of independence in law and in fact by following the 

principle of al- 'aJrd sJJ.ari 'at al-muta 'aJridin <pacta sunt servanda). 

The exception was far those treaties establishing boundaries, the 

devolution of which was to be settled by i~tihad (independent 

reasoning) of the leaders of the neighbouring Arab states and the 

other parties inval ved in these boundary disputes, the most urgent 

case being the boundary with Kuwait. 

Conjointly, Kuwait confirmed by her practice the legal rules 

emerging from the practice of the parent state and effectively 

utilised the experience of Iraq in respect of treaties concluded by 

the protecting state with the member states of the covenant 

territory, by rejecting the idea of concluding a devolution agreement 

with Great Britain before independence. The latter could not, 

therefore, demand the devolution of these treaties to Kuwait at the 

date of independence, or define the law governing the effects of 

Kuwait's independence on treaties. On the contrary 1 t is far the 

State of Kuwait to determine which treaties would devolve and which 
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laws would govern the effects of her independence on treaties as an 

exercise of that independence, and this was conspicuously realised in 

her independent constitution which confirmed that the ~ari~a 

<Islamic law) is a source of legislation in the Kuwaiti legal order. 

This influence is evident in the differentiation between rules 

governing the devolution of multilateral treaties and those governing 

the devolution of bilateral treaties, since nearly all British 

multilateral treaties which were applied to Kuwait had never been 

concluded by Great Britain acting as the agent of Kuwait but were 

concluded for the mandatory power herself and later extended to her 

dependencies. This fact, together with the absence of a devolution 

agreement between Great Britain and Kuwait, justified the application 

of the rules of succession under Islamic law to these treaties rather 

than the Islamic rules governing the transfer of the contractual 

rights and obligations from the agent to the principal. 

Moreover, under the Islamic rule of the permissability of the 

conclusion of treaties, while under the protection of a non-Muslim 

state, Kuwait concluded treaties in her own name with both member 

states of the covenant territory and the Islamic territory. The 

independence of Kuwait did not affect the binding force of these 

treaties, which continued on the basis of the principle of al- ~alrd 

~ariJat al-mvtaJ§kidin <pacta sunt servanda). 

principle was made towards those bilateral 

An exception to this 

treaties establishing 

boundaries between Kuwait and the neighbouring Arab states which was 

to be dealt with by the Islamic principles of the idjtih§d 

<independent reasoning) and the i~~~ <consensus) of the leaders of 

the neighbouring Arab states whilst ensuring the observance of the 
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existing boundaries until a legal solution had materialised. This 

requires the re-interpretation and rebuilding of the Islamic legal 

theory of state succession to justify the development of the Islamic 

rules governing treaty succession. 

2. The Islamic Legal Theory on State Succession: 

In retrospect, Islamic legal theory corresponds exactly with the 

practice of the Islamic State insofar as the concept of state 

succession is concerned. The identity of a Muslim state, as the key 

to state succession, is determined by factual and legal criteria. 

According to the factual criteria the world is divided into D§r al

Islam <the Islamic territory) within which Islamic law is applied and 

preserved, D§r al-~Ahd <the covenant territory) within which 

international law is applied and D§r al-Harb <the territory of war). 

As far as the legal criteria is concerned, a territory is not only 

identified by its treaty rights and obligations with D§r al-Islam but 

also by the dominant legal rules governing its international and 

internal relations. Consequently, the absence of ~ ahd (covenant) 

between Da·r al-Harb and D§r al- Islam prevents the occurrence of state 

succession between the member states of the two communities, whereas 

succession may occur between member states of D§r al-~Ahd and of D§r 

al-Islam with the replacement of one state by another in respect of a 

given territory. The legal consequences of this event are governed 

by Islamic or international law depending on the agreement between 

the parties concerned in accordance with the universal principles of 

the two legal systems, such as the principle of al-~akd ~ari~at al

muta~6kidin <pacta sunt servanda), the principle of good faith etc., 

where the boundaries between the two legal systems are either 
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demolished or disappear, as are evidenced by the use of unified legal 

terms and legal criteria to identify the occurrence of state 

succession in both legal systems. This has been further emphasised 

and developed by the Iraqi and Kuwaiti legal doctrines. 

The theoretical justification of the rules governing treaty 

succession that have emerged from Iraq's practice can be found in the 

Iraqi doctrine of the devolution of treaties, according to which at 

the time of the assumption of governorship by force all treaties of 

the Islamic state attached to the legal identity of the u111111a, of 

which Iraq constituted an integral part, and thus the devolution of 

treaties from the parent state to Iraq upon her coming under the 

mandate regime was a case of the continuity of treaties and must be 

distinguished from the so-called principle of ipso jure continuity 

<opting out) in international law. 

Subsequently, Iraq has developed an independent legal identity 

derived from the Islamic identity of the u111111a since the conclusion of 

the 1922 Treaty of Alliance between Great Britain and Iraq. This is 

regarded under international law as embodying the mandate of Iraq 

while under Islamic law as a contract of agency by which Iraq as the 

principal delegated the conduct of her international relations to 

Great Britain as an agent. Simultaneously, the development of Iraq's 

Islamic legal identity coincided with her Arabic legal identity, 

because Iraq relates not only to the u111111a <Islamic nation) but also 

to the Arab nation as a component of the u111111a, while the two 

identities constitute Iraq's international identity. Therefore, any 

treaties concluded on behalf of or extended to Iraq by the mandatory 

power before the conclusion of the 1922 Treaty of Alliance <the 
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contract of agency> have no legal basis upon which they can be 

claimed to have attached to her international legal identity at the 

date of independence. If such a treaty were to continue it would 

only be by the free consent of Iraq, which would legally enable it to 

be binding under Iraqi law and hence connected with her legal 

identity. 

Conversely, treaties concluded by Great Britain in accordance 

with the contract of agency with member states of the covenant 

territory were connected with the international identity of Iraq upon 

the ratification of the treaties by the government of Iraq and 

completely devolve to Iraq at the date of independence by virtue of 

the rules governing the transfer of rights and obligations from the 

agent to the principal under Islamic law, a law which also governs 

the devolution of treaties concluded with Muslim states. 

The devolution of treaties concluded with Muslim states occurred 

automatically at the date of the independence of Iraq since in 

Islamic law independence did not affect the legal identity of Iraq to 

which these treaties were attached. If this legal identity were to 

disappear then the treaties would automatically fall back to the 

legal identity of the u:mma. Similarly, treaties concluded with an 

Arab state devolved to Iraq by virtue of the emerging rules of the 

Arabic public law as embodied in the principles of al-i~~J 

<consensus) and al-i~tihgd <independent reasoning> that had evolved 

amongst the newly established governments in various Arab 

territories, through which various legal identities within the Arab 

territory were established. Also, these devices helped to assimilate 

the devolution of boundary treaties to Iraq at the date of 
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independence with the succession of a natural person to private 

contracts under Islamic private law. This theoretical justification 

of the devolution of boundary treaties could be substantiated or 

refuted by the subsequent legal doctrine that evolved from the 

practice of other dependent Arab territories, such as Kuwait. 

The practice of Kuwait in treaty succession was substantiated by 

the doctrine of non-devolution, the legal basis of which is derived 

from Islamic legal theory. Since Islamic law was applicable in 

Kuwait upon the assumption of British protection over her, the 

devolution of treaties concluded by the parent state to Kuwait were 

determined by Islamic legal criteria. In this case, the treaties 

were conceived as being attached to the legal identity of the U11J111a, 

of which the people of Kuwait constitute an integral part, unti 1 

Kuwait developed a legal identity independent from that the umma in 

accordance with Islamic law. 

The development of Kuwait • s independent legal identity commenced 

with the conclusion of the 1899 Exclusive Agreement, the effects of 

which were similar to those of the 1922 Treaty of Alliance between 

Great Britain and Iraq, in that treaties concluded by Great Britain 

on behalf of Kuwait by means of the contract of agency and treaties 

concluded by Kuwait herself while under British protection attached 

to the new legal identity of Kuwait. Therefore, treaties extended by 

Great Britain to Kuwait which under Islamic legal criteria had no 

basis in the 1899 Exclusive Agreement to justify their attachment to 

the legal identity of Kuwait, fell to the ground at the date of her 

independence. Consequently, it is the right of the Kuwaiti 

government to pick and choose among these treaties by following 
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either the procedure of succession or accession. When the government 

of Kuwait succeeds to these treaties they are regarded as being 

connected to the legal identity of Kuwait not from the date of her 

independence but from the date of Great Britain's acts, such as 

signature, adherence, approval, acceptance, accession or 

ratification. If the Government of Kuwait follows the accession 

procedure, it establishes itself as a new party to the treaty in 

question which is regarded as being connected to the legal identity 

of Kuwait from the date of the government's accession. 

On the contrary, treaties concluded by Great Britain with the 

member states of the covenant territory in accordance with the 

contract of agency <the 1899 Exclusive Agreement) were attached to 

the legal identity of Kuwait at the date of ratification by the 

Kuwaiti government and devolve solely to Kuwait at the date of 

independence an the basis of the Islamic legal rules governing the 

transfer of rights and obligations from a nan-Muslim agent to a 

Muslim principal and not because of any rule relating to treaty 

succession. 

Kuwait also concluded various treaties with member states of the 

covenant territory and the Islamic territory which were attached only 

to her legal identity by virtue of her consent, and hence devolved to 

her at the date of independence under the mandatory principle of al-

'akd ~ari'at al-muta'§kidin <pacta sunt servanda), since under 

Islamic law these treaties are legally contracted and connected with 

the legal identity of Kuwait which has not been affected by her 

independence. The exception is for those bilateral treaties 

establishing her boundaries with the neighbouring Arab states, the 
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theoretical justification of which in the case of Iraq has been 

refuted by the practice of Kuwait on the grounds that their 

invalid! ty has been established by the Islamic rules of jus cogens 

and this cannot be circumvented by unilateral i.djtihUd but only by 

the i.dltihUd and i.dl~' of all the leaders of Arab and Muslim states 

as required by Islamic law. The validity and the legal status of 

boundary treaties in the Islamic world, therefore, constitutes one of 

the outstanding issues challenging Muslim statesman and jurists and 

provides an interesting subject for further research. 

These practical and theoretical justifications for the practice 

of the two Arab states on treaty succession have significantly 

contributed to the discovery of effective legal means by which Arabic 

public law can gradually be established. 

3. Evolution of the Arabic Public Law in Treaty Succession: 

The practice of Kuwait and Iraq in treaty succession has enhanced 

the legal rules which have evolved from the practice of the other 

Arab protected states and provided legal grounds for their 

development through subsequent state practice into a regional body of 

legal rules based on new doctrines that are rooted in Islamic legal 

theory. This legal development has accompanied the evolutionary 

process by which Arab territories have acquired independent 

identities as well as their routes to independence which started from 

their being under the protection or mandate of a non-Muslim state; 

the two trends that were responsible for generating the need for a 

regional law governing the problem of treaty succession. 

In the evolutionary process, the rule that treaties of the parent 

state devolve automatically to an evolving Arab territory was given 
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regional validity through the practice of other protected and 

mandated Arab territories which subsequently evolved without 

immediately developing an independent identity distinct from that of 

the Islamic State, not on the basis of the rules governing treaty 

succession but due to those rules governing the continuity of Islamic 

identity. Likewise, the rule defining the legal status and the legal 

effects of the exclusive and :mandate agreements was reaffirmed 

through the regional practice of the other protected and mandated 

Arab territories except that the act of the protecting or mandatory 

powers over the other Arab territories always required the latter's 

acceptance at the date of independence. 

Through Islamic methodological legal devices, the leaders of 

dependent and independent Arab states established the regional 

framework embodied in the Arabic public law for the application of 

these rules and any rules that subsequently emerged during the 

process towards the independence Arab state. 

The utility of this framework is illustrated by the adherence of 

successive newly independent Arab states to a regional practice on 

treaty succession, which has culminated in the development of a 

particular practice accompanied by a communis opinio juris resulting 

in the existence of a regional customary law governing treaty 

succession between Arab and non-Muslim states. This customary law 

facilitates interaction between Arabic public law and international 

law and has proved to be more effective than the Arabic conventional 

law. It has created a new channel of reciprocal influence between 

Arabic public law and international law since the customary rules 
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have developed through the practice of independent Arab states and 

their growing inter-dependency. 

The result of this reciprocal influence has been the 

establishment of a positive relationship between Islamic and 

international law which has developed by means of Arabic public law 

according to which a distinction should be made between treaties 

concluded with non-Muslim states and those concluded with Muslim 

states. Treaties concluded with non-Muslim states are governed by 

the customary rules of Arabic public law which stands in an inferior 

position to the primary sources of Islamic law in the hierarchy of 

the Islamic legal order. Thus, Arabic customary law takes no account 

whatsoever of treaty relations between Arab and Muslim states which 

remain the exclusive domain of al-siyar <Islamic international law). 

The positive contribution, however, of the conventional rules of 

Arabic public law can be seen in the enhancement of the developing 

relationship between Islamic and international law. This can be 

concluded by contrasting the positions occupied by treaties and 

custom in the hierarchies of Islamic and international law and by 

comparing the methods by which each law has been developed. The 

conventional and customary rules of Arabic public law originally 

evolved from the sources of Islamic law and stand on an equal footing 

with the secondary sources and hence are only binding on Arab states. 

The reason for this exclusiveness is that Arabic public law has 

developed through treaties and custom, which occupy an equal position 

in the international legal order whereas in the Islamic legal order 

it depends on the sources according to which the treaties have been 

concluded. Treaties defined directly by the primary sources or by 
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the secondary source of idj~' occupy a higher position than 

customary law and are thus binding erga ol1J1les on Arab and Muslim 

states, while treaties concluded by idjtih§d or defined by other 

secondary sources are of the same legal status as the conventional 

and customary rules of Arabic public law. The reason for this 

difference between international and Islamic law is that the primary 

sources of the latter are of a divine nature. However, the secondary 

sources of Islamic law have been developed through iditih§d 

(independent reasoning) which is similar in certain respects to the 

methods by which the sources of international law have been 

developed. In general, law that has developed through the secondary 

sources of Islamic law, such as Arabic public law, is in complete 

harmony in its modes of law-making and enforcement with international 

law and this facilitates the interaction between the Islamic rules of 

this type and those of international law through the codification 

process of the U.N.I.L.C. 

4. Interaction between Islamic Law and International Law at the 

Codification Process: 

The idea of the universality of both Islamic and international 

law suggests that an enquiry into the approach adopted by both legal 

systems towards the issue of the codification of state succession in 

respect of treaties may discover a further channel of reciprocal 

influence that enhances their relationship. 

As far as Islamic law is concerned, the closing of the door on 

idjtih§d <independent reasoning> has historically handicapped its 

codification. Now islitih~·d has been restored to its vi tal role and 

has been further encouraged by a prevalent trend in international 
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relations, which also seems increasingly willing to acknowledge the 

major world civilisations and their legal systems, including the 

Islamic legal system, for the purpose of the codification and 

progressive development of the international legal order. 

From an Islamic point of view, the codification of the ~ari'a to 

facilitate its application in the present Islamic world is analogous 

to the isiJ..JIJa' <consensus) of the Prophet's companions in compiling 

the Qur' ~n in a single written text and the islim · of Musl i:ms in 

compiling the Prophet's practice in an unadulterated written text. 

If a compilation can be achieved with the texts, it can also be 

framed in legal rules and provisions and embodied in international 

conventions between Muslim states in order to establish uniformity in 

their inter se relations. This process of codification could be 

entrusted to specialised bodies within Islamic organisations such as 

the Arab League and the Organisation of the Islamic Conference, which 

could establish the relationship between Islamic and international 

law. In addition, the representation of the Islamic and Arab states 

in the U.N. codificatory bodies, though not ideal, facilitates 

cooperation and interaction between the codificatory bodies in the 

U.N. and the Islamic organisations. 

Unfortunately, in spite of the improvement in the representation 

of the Islamic world in the U.N.I.L.C. since 1966, and despite the 

existence of extensive Muslim state practice in treaty succession, 

the Islamic legal heritage has not been adequately presented to the 

world by the Muslim members of the I. L. C. and consequently the 

treatment of the problem of treaty succession by the U.N. 

codificatory body was not well timed. The problem of treaty 
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succession in general remained outside the agenda of the U.N. General 

Assembly until 1962 when it recommended that the topic of state 

succession should be included in the I. L. C. • s programme of work. 

Subsequently, the I.L.C. took a branch of international law beset by 

doctrinal subtlety and academic controversy which might not be 

consistent with the practice of states. Nevertheless, the I.L.C. was 

heavily influenced by the practice of newly independent states, many 

of which were Muslim and Arab, and consequently, its work was greatly 

influenced dominated by the universal doctrines of Arabic public law 

on treaty succession, namely non-devolution <clean slate or opting 

in) and devolution <ipso jure continuity or opting out). However, in 

the I.L.C.'s final draft articles both doctrines overlap in certain 

cases, such as those concerning boundary and other territorial 

regimes, and the I.L.C. has not defined with precision the effects of 

state succession on these regimes and this has the potential to lead 

to problems since the draft articles on boundary and other 

territorial regimes are open to interpretation by the parties to the 

dispute who can interpret them in their own favour and choose which 

doctrine applies. It is true that the intention of the commission 

has been to exempt certain regimes from the scope of the convention 

but this is only apparent if doctrinal scrutiny is applied and it 

would be simpler if the I. L. C. followed the rule adopted by Arabic 

public law by stating such exemption plainly in the provisions. 

Moreover, a major criticism of the I.L.C.'s work is that it was too 

late, coming after most of the decolonising process was over. This 

criticism, however, may be insubstantial if it can be shown that the 

decolonisation must be viewed as a long-term process. It is true 
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that most dependent territories attained their independence after 

1960 but unresolved problems of treaty succession can continue for an 

unlimited time. Furthermore, the convention will be of paramount 

importance in regulating the problem of treaty succession arising 

from the future union, separation and dissolution of states. In 

these cases, the convention will enrich the evolution of 

international law and fill the gaps that exist in respect of state 

succession. 

Unlike the Arab and Muslim jurists in the I.L.C., the Arab states 

played an influential role throughout the preparatory stages of the 

1978 Vienna Conference on State Succession in Respect of Treaties 

which, together with their debating strategy constitutes a part of 

their continuous contribution towards a more rational and effective 

international legal order. The convention affirmed the aspirations 

of the Arab states and most developing countries by attesting to the 

principles of permanent sovereignty over national wealth and 

resources and exempting military bases from its scope. It reflects a 

compromise solution on treaty succession between the widely divergent 

interests of newly independent states and old states. On one hand, 

newly independent states are afforded the freedom to choose and the 

opportunity to continue most multilateral treaties and those 

bilateral treaties the other party agrees to. On the other hand, the 

right of non-devolution for newly independent states is replaced by 

the formula of the devolution of treaties to the successor state in 

the case of the uniting and separation of states in order to 

facilitate stability between the members of the international 

community. Nevertheless, it may be contended that the convention is 
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dominated by the doctrine of non-devolution <'clean slate' or opting 

in) creating an imbalance between the interests of newly independent 

and old states. This contention, however, is abstract in the sense 

that the procedure exists to apply the doctrine of devolution by 

agreement between the newly independent successor state and the 

predecessor state. Moreover, the practice of newly independent 

states in recent years has reflected this trend which minimises to 

some extent the effect of the doctrine of non-devolution as embodied 

in the convention. 

The principal weakness of the convention is, however reflected in 

the formula embodied in Article 7 in the temporal application of the 

convention. Most cases occurred before the coming into force of the 

convention and thus many of the states which were designed to be 

protected were excluded from its coverage by virtue of not being a 

party. This is not mitigated by a declaration by the successor state 

that it will apply the convention to its own succession, since 

instances of this may be few in the future and this may affect the 

significance of the convention and its future enforcement. However, 

as the convention reflects a general consensus and a fundamental 

willingness by the international community to abide by and advance 

its term these doubts are quietened rather than inflamed. 

Finally, it must be stressed that this study has attempted to be 

even-handed and it is hoped that it may encourge others who seek the 

development of a world order to contribute to its foundation, 

elucidation and substantiation. 
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U,K, 
Malaysia 
U.K. 
U,K, 

Japan 
Afghanistan 
Sweden 
Netherlands 
Swaziland-S~eden 
Austria-F,R,G, 
Austria 
Tanzania 
Spain 
Australia 
Ireland-Australia 
U,K, 
U,S,A,U 
S~aziland-Sweden 

Finland 

Articles 

8 

9 
10 

Sub-a 
Sub-a 

11 
14 
16 
18 
19 

20i 
23 
26 
28 

29 

w 

w 

28 
43 

32 
45 

43 

36 

39 
26 
7 

23 
34 
19 
35 
23 

23 
2 

24 
13 

4 

25 

4 
14 
37 

23 
13 
46 
18 
16 

21 
23 

16 
18 

27 

17 

36 
41 
26 

29 
30 
11 
24 
37 

~ This was the first amendment which was successfully accepted at that 
session involving minor substantive change to the I,L,C, Draft, 

ii This was the second successful minor amendment at that session, 

8 

9 
10 

11 
15 
17 
19 
20 

21 
24 
27 
29 

30 
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TABLE :10.2 

The Iew Draft Articles 
whose Proposal by the Committee of the Whole was 

considered and the decision taken at the 1977 
Session 

The State Number Withdra~n Rejected In Favour Abstention Final 
Sponsor of the =W No, 

of Proposal 
Proposal 

U,K, 9bis 32 13 32 
U,S,S,R, 16bis 
U,S,S,R, 22bis 
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TABLE I0.3 

The 1974 I.L.C.'s Draft Articles Whose Consideration 
by the Conference was completed at the 1977 session 

I,L,C 1974 Adopted without In favour Against Abstention Final 
Draft Arts, vote=--- Nu1ber 

1 
3 
4 
5 
8 
9 
10 
11 
13 
14 
IS 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 

71 

50 

70 

15 

0 

8 

10 

7 

1 
3 
4 
5 
8 
9 
10 
11 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
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TABLE I0.4 

Draft Articles whose consideration by the the CoDDdttee of the 
Whole and by the conference was not completed at the 1911 Session 

---------------------------------------------------------------------------------------------------The Sponsor Number The Sponsor The 1974 Articles Referred Referred Suspended 
of Proposed of the of I ,L, C, •s intially to the to an till 1978 
Articles Proposed Araendment Draft debated drafting infonal session=S 

Article Articles =Y Cora11ittee Consult-
=D at ions 

group= I 

Czechoslovakia 22bis D s 
Poland 

Ukrainian SSR 
Australia-Romania 6 s 
Ethiopia-USSR 
Singapore 
Byelorussian SSR 7 s 
Halaysia-USA 
Cuba-Somalia 
Finland-Mexico 12 s 
Cuba-Malaysia 
Afghanistan-Argentina 
France-Switzerland 2 y s 
Cuba 
S\fitzerland-FRG 30 s 

31 s 
S\faziland-Sweden 32 s 

33 s 
34 s 

Finland 35 s 
S~aziland-Sweden 36 s 

F,R,G, 36bis s 
Finland 37 s 

U,S,A, 37bis s 
38 s 
39 s 

U,S,A, 39bis s 
--------------------------------------------------------------------------------------------------
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TABLE I0.5 

The 1974 I.L.C.'s Draft Articles 
whose amendment by the Committee of the whole was 
suggested and the decision taken at the 1978 Session 

The State Sponsor ILC 1974 Withdra~n Rejected In Favour Abstention Final 
of Amendment Draft =W No, 

Articles 

France-Switzerland 2 w 2 
Cuba w 
Australia 6 w 6 
Roaania w 
U,S,S,R, w 
Byelorussian SSRi 7 7 
Malysia 
Cuba-Somalia 
U,S,A, 
U,K, 
Switzerland 30 31 15 32 31 
F,R,G, w 

Japan w 
Swaziland-Sweden 32 w 33 
France-Switzerland 33para, la 69 7 9 34 < 1 a> 
France-Switzerland para 3n 9 52 22 
F,R,G, para 1 57 5 20 
Swaziland-Sweden 36 w 37 
Mexico 38 w 39 
"exico 39 w 40 

------------------------------------------------------------------------------
* The Committee of the Whole had not taken a decision to many amendments 

sub1itted to the 1974 I,L,C, 1S Draft Articles it had rather submitted them 
with the Articles to the drafting Committee as suggestions, 

** This amendment by France and Switzerland successfully deleted para, 3 of 
Article 33 of the 1974 I,L,C, 1S Draft at that Session, 
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TABLE N0.6 

The Hew Draft Articles 
whose proposal by the Committee of the Whole was 
considered and the Decision taken at the 1978 Session 

The Sponsor of Number of Withdrawn Adopted without Rejected In Favour Abstention Final 
Proposal the =W vote=--- Nu1ber 

I,C,G.* 
I ,C I G I 

U,S,A, 
F,R,G, 
U,S,A, 
U,S,A, 
Argentina 
Nether lands 

DRCU 

Proposed 
Articles 

12bis 
12-para3 
30bis w 

36bis w 
37bis w 

39bis 
39ter w 

40 w 
A 
B 
c 
0 
E 

[!] 
[ II 3 
[Ill l 
[IVJ 
[Vl 

* An informal consultations group, 

i* Drafting Committee, 

0 
0 

74 
84 

12 
1 

13 
12(3) 

41 
42 
43 
44 
45 

46 
47 
48 
49 
50 
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TABLE I0.7 

The 1974 I.L.c.•s Draft Articles whose 
consideration by the ComDdttee of the Whole was 

completed and the decision taken at the 1978 Session 

I,L,C 1974 Adopted without Change In favour Against Abstention Final 
Draft Arts, vote=--- =C Number 

2 71 5 2 
6 6 
7 7 

11( Title) 11 
12 c 86 0 12 
30 31 
31 32 
32 52 4 22 33 
33 para, I 77 3 5 34 
Para 2 80 0 3 
33 c 73 4 6 34 
34 35 
35 36 
36 60 3 12 37 
37 38 
38 39 
39 40 

-----------------------------------------------------------------------------
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TABLE I0.8 

The 1974 I.L.C.'s Draft Articles 
Whose Consideration by the Conference was 

completed and the Decision taken at the 1978 session 

I,L,C 1974 Adopted without In favour Against Abstention Final 
Draft Arts, vote=--- Number 

30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
6 
7 
2 
lHTitle) 
12(Title) 
12bis 

69 

73 

5 0 

8 

31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
6 
7 
2 

11 
12 
13 
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