
THE THEOLOGICAL PSESUPPOSITIONS OF SCOTTISH CHURCH PRONOUNCEMENTS

ON SEX, MARRIAGE AND THE FAMILY: 1850 - 1?14.

Kenneth MacKenzie Boyd

,D. Degree University of Edinburgh. 1972



320.

PART TWO:

CLEANLINESS OR GODLINESS.

CHAPTER ELEVEN:

PROSTITUTION AND VENEitEAL DISEASE.

In tiay 1671 the General Assembly of the Free Church received a letter

from certain Ladies' .associations in Glasgow and Edinburgh asking it to
1

petition Parliament for repeal of the Contagious Diseases Acts. These

Acts, passed in 1864, 1866 and 1869, were designed to protect soldiers and

sailors against venereal disease by providing for the compulsory medical

examination of prostitutes in a number of dnglish £md Irish garrison and

dockyard towns. To many military men, doctors and politicians these Acts

seemed eminently sensible. Their opinion, however, was not sh rod by a

2
considerable body of middle and artisan class opinion which whs disturbed

by the emergence - despite much resistance to public discussion of the

subject - of evidence suggesting that the Acts were as unjust in operation

as they were in principle. Opposition to the Acts was soon channelled, by

Josephine Butler and others, into what became known - because of its desire

to abolish the Acts - as the Abolitionist movement. In appealing to the

Free Assembly, the Ladies' Associations, who were part of this movement, were

about to gain a significant adherent to their Great Crusade.

This part of the present study is concerned with the part wiiich the Free

Assembly and the United Presbyterian Synod played in that Crusade. But

before we examine this, something has to be said about prostitution, vener¬

eal disease and the churches' attitude to these subjects prior to the £>a.ss-

ing of the Contagious Diseases Acts.

1. F.C.G.A.P&IW871, p.263.
2. A petition against the Acts was sent to Parliament at this time by

7,200 Edinburgh working men: vide J.B. Kiackie: The Life and vork of
Duncan McLaren, 1888, Vol.ii, p.96.



1. Prostitution and Venereal Disease prior to the Nineteenth Century.

The Contagious Diseases Acts were only the latest of many attempts to

deal with prostitution, for although the more self-critical Victorians and

their more censorious critics are at one in agreeing that there was an enormous

amount of prostitution in the nineteenth century, that century can neither bo

blamed nor credited for inventing it. Who did, and how, and why, are questions

which it would be as inappropriate as it would be impossible (for prostitution

is by no means easy to define*) to enter into hero. but since their influence

upon European culture, and in particular upon the churches, has been so impor¬

tant, it is appropriate for us to begin with a brief consideration of prosti¬

tution among the Old Testament Jews after their arrival in Canaan.

The most significant aspect of prostitution in Israel prior to the Exile

was of course its involvement with religion. In Canaan, as in many other

agricultural societies, the idea of the fertility of the female was closely

associated with the idea of the fertility of the field. This, together with

1. While it is possiole to achieve a large measure of agreement on what might
be called the hard-core of prostitution, its borderlands are obscure.
Two characteristics often regarded as distinguishing prostitution are its
indiscriminate or promiscuous nature and the involvement of payment in
cash or kind. There are, however, a variety of sexual activities invol¬
ving payment or reward which may not be particularly promiscuous or
entirely indiscriminate, for example the activities of Ereek hetairae,
Renaissance courtesans, Victorian kept-women and modern call-girls. These
inhabit some ill-defined no-woman * s lend between prostitution and concu¬
binage. Even more difficult to classify are the women who sleep with
selected men in order to advance their own or their husband's career or

social position. And on the other hand there are those whose sexual
activities may be indiscriminate or promiscuous, but who neither ask for
nor expect payment. In the context of European rural courtship, discus¬
sed above, there were no doubt some women, more sought after than others,
who demanded neither payment nor promise of marriage - at least for the
time being. Such women cannot be regarded as prostitutes if hire or
reward are seen as necessary elements in prostitution. Yet if their
willingness to be sexually promiscuous was widely known, it is hard to
draw a distinction between their activities and those of a prostitute -
vide 51. benjamin and U.E.L. Piasters: Erostitution and morality, 1965,
pp.21ff.



the notion of the holiness of all forms of ecstasy, including sexual orgasm,

gave rise to cults in which the sacred prostitute was a key figure. As such,

the sacred prostitute embodied all that the less magical and more rational

prophetic religion of formerly nomadic Israel was opposed to. In the conse¬

quent struggle the prophetic religion survived only with difficulty, and was

often at a disadvantage. Not least to its disadvantage was the probability

that pagan cults wore partly maintained by the offerings of those Jews who

visited sacred prostitutes, not because of any religious conviction, but simply

because there was no readily available secular alternative.^ (Many Jews of

course were also potential converts. The Canaonite cults suited their new

life-style and many were drawn into them as a result of inter-marriage with the

natives.) Perhaps for this reason there is in the Old Testament Scriptures

which relate to this period little condemnation of secular prostitutes such as

kahab. Even after the Exile, when urban secular prostitution assumed much

greater proportions, it was not criticised with the vehemence reserved for the

sacred variety, but on more practical grounds, as a waste of the time and money

of young men. Later, however, the area of strong disapprobation expanded to

include secular as well as sacred prostitution and in the Christian tradition

a clear distinction was not maintained.

The Christian tradition, however, was also influenced by other attitudes

to prostitution, primarily those which had developed in Greek and itoman society.

These societies, although each of them attempted at different times to suppress

prostitution, were less concerned with its religious dangers, and on the whole

were more tolerant of it. Indeed, at times, prostitutes in Greece and Rome

were not only tolerated, but also licensed, registered and taxed. These tac¬

tics were carried over into the middle Ages, despite opposition from the early

church; and the efforts of later Christian emperors and kings, notably Charle-

1. Vide Max Viober: The Sociolo, y of 'ieligion (English ed. 1965) p.237.



magne and Louis IX of Prance, who attempted to abolish prostitution by law,

inet with little success. Any attempt of this kind was no doubt complicated

by the ambivalence of the Church and its theologians. The most commonly

quoted Christian observations on the subject of prostitution, prior to the

1-eformation, are those of Augustine and Aquinas, the Church's most outstanding

theologians. And both of them, while insisting upon the sinfulness of pro¬

stitution, and supporting the Church's policy of keeping unrepentant prosti¬

tutes outside its pale, conceded that prostitution was a necessary social evil,

which should be tolerated for fear of worse. If prostitution were abolished,

they felt, other females might resort to promiscuity, and men to sodomy and

other sins.^
Events in the fifteenth and sixteenth centuries were however to change

this situation. The first of these was a major opidemic of syphilis, which

invaded Lurope in the 1490s, lasted for a hundred years, and killed tens of

thousands. whether Columbus and his crew brought it - as a new disease - back

from America in 1493, or whether it was simply a new form of an old disease

which somehow became much more virulent, is uncertain. But its deadly effect
2

and the inability of contemporary doctors to treat it, are well documented.

It was not until the beginning of the seventeenth century that syphilis became

a disease whose early stages were not commonly fatal. Thereafter it took on

its more modern form, and while epidemics recurred, there were never again any

so serious or on such an enormous scale.

The sixteenth century epidemic was not, of course, the first European

experience of venereal disease. .Measures to deal with venereal infection

were laid down in the Old Testament: in Leviticus 15: 1-18 and 25-30, where

quarantine and washing were aspects of laws against ritual uncleanness; and

1. Vide D.h. Bailey: Sexual Offenders and Social Punishment. 1956, pp.42ff.
2. Vide it.S, Morton: Venereal diseases. 1966, pp,22ff.



in Numbers 25 and 31, where measures to check the disease included the slaugh¬

ter of all the Midianite men and all of their women who were not virgins (some

of whom had previously infected the Israelites) as well as the qnrrification of

the Israelite amy by cquarantine and washing, and of their baggage by fire and

water.* In the subsequent history of Europe, quarantine continued to be the

main form of treatment, and although mercury became a standard remedy for the

early stages of syphilis, later stages (in the post-sixteenth century develop¬

ment of the disease) manifested themselves, if the earlier were not treated, in

paralysis, syphilitic insanity, death and the infection of unborn children.

No fully effective treatment for syphilis was found until 1943, when the use

of penicillin was introduced, with dramatic results. (Penicillin also trans¬

formed the treatment of gonorrhoea, a less serious but much more common form of

venereal disease).

The major problem in treatment, especially during an epidemic, was that

of getting hold of infected persons. If a prostitute or a highly promiscuous

woman was infected the disease could spread rapidly. Literally as well as

metaphorically she could infect armies of men: and during the sixteenth

century epidemic, as in the Old Testament period, military campaigns had much

to do with the progress of the disease. It came to Scotland with the support¬

ers of Perkin warbeck in 1496 and penetrated thereafter to most of the larger
2

and smaller towns.

The second event which was to influence the future course of public

attitudes to prostitution was the Reformation. There seems to be no hard

1. Not all commentators are convinced that these are references to venereal
disease. Vide 1).R. ...ace: Hebrew Marriage. 1953, p,239.

2. It was known on this occasion variously as the Spanish sickness, the sick¬
ness of Naples, the French sickness or Urandgore (large sore). The normal
custom throughout Europe was to designate the disease by the name of some
other country: in a later ejiidemic introduced to Scotland by Cromwellian
troops in the mid-seventeenth century the terminology was reversed, the
troops calling it the Scotch pox. Vide British Journal of Venereal
Diseases (1962), 38,175: 'Some Aspects of the Early History of Syphilis
in Scotland', K.S. Morton.



evidence to show that the epidemic of venereal disease was an important factor

in forming the attitude of the Reformers towards sexuality. Any effect it

might have had, however, would probably only have confirmed their insistence

on a single standard of sexual morality. Yet the Reformers did not adopt a

uniform policy in regard to prostitution. Luther, for example, was opposed

to prostitution on principle and took the optimistic view that marriage was an

adequate alternative. Nevertheless, when called upon to give practical advice,

he was more ambivalent, suggesting in one case at least that the jjremature

shut-down of brothels might do more harm than good.^
The Scottish Reformers seem on the whole to have been more single-minded.

The Edinburgh Town Council, in 1560, gave 'whoremasters and harlots* two alter¬

natives: either they could confess their conversion to a new way of life before

the ministers and elders, or they could face a scale of penalties ascending,

depending upon the number of their offences, from public rebuke and carting,
2

through branding and banishment, to *punishment to the death*. These alter¬

natives, save the last, were also offered by the Privy Council, when four years
3

later it enacted legislation prohibiting brothels. Such attempts to put down

prostitution were of course part of the more far-reaching policy of the Reform¬

ers with regard to sex, and the keen-eyed council of Edinburgh were unwilling

to leave any stone unturned. Aware of the close connection of drink and sex

they ruled in 1560 that

'Because in past times the iniquity of women
taverners in tliis burgh has been a great
occasion of whoredom, insomuch that there
appears to be a brothel in every tavern;
therefore all vintners of wine who may
engage women taverners before the next
Martinmas hereafter were to be certified,
that if their women committed any immoral
fault they should nave to pay forty pounds,
except they deliver the offender into the
hands of the bailie, to be banished, according
to the laws, as soon as the offence comes to

1. Vide D.h. Bailey: The Maa-Woman Relation in Christian Thought, 1939. p.182.
2. Vide J. Macintosh: A History of Civilization in Scotland. 1893, vol.II p.247.
3. Ibid., p.250.



their knowledge'

Buch attention to detail suggests tliat the council's policy of repression was

not only preached but also put into practice - or at least that there was a

sorious attempt to do this. But since a further 'most strict' proclamation

against immoral women in taverns had to be issued in 1370, further efforts to

banish harlots were made in 1537, and laws against streetwalking had to be
2

repeated in 1585 and 1588, it seems likely thai success in this field of

legislation was limited. Perhaps because of this, the councils, by the end

of the century, were beginning to tire of such efforts, aud certainly in one

case a citizen was released from a charge simply by providing security that he
3 4

would never again enter a brothel. In the following century only two Acts

concerning prostitution were passed by the Edinburgh Town Council, one of 1650,

prohibiting brothels and re-ordering the carting, scourging and banishing of

whores, the other demoting an officer who was found guilty of maintaining a

whore.J

Legislation relating to venereal disease in Scotland appears on the

whole mostly to have had to do with the isolation of those who were infected.

This was ordered by the authorities both before and after the Reformation.

Town councils in the 1490s ordered harlots to give up their trade, and packed

off infected citizens to islands, or, alternatively, commanded them to stay

inside their houses. Isolation was also ordered and in sorae cases forcibly
6

imposed during later outbreaks of syphilis.

1 * Ibid.. p.248.
2. Vide W, fait: Magdalenism, 1842, pp.296,297,307.
3. Ibid., p.308.
4. These Acts were in fact passed in the same year in which Cromwell's soldiers

brought a new epidemic of syphilis to Scotland. They wore passed, however,
in April and May of that year, whereas Cromwell's soldiers did not cross the
border until July. It seems likely therefore that they lied more to do with
the politico-religious attitudes of the Covenanters than with the fear of
infection by venereal disease.

5. Ibid.. p.309
6. Vide T. Perguson: The dawn of Scottish oocial welfare. 1948, p.110.



But by the eighteenth century civic attitudes to prostitution were

beginning to change. Prostitution had not been abolished, even in Scotland,

and. the Edinburgh councillors decided that if they could not beat prostitution

they ought at least to recognise it. They declared therefore, in 1700, that

'notwithstanding the great care and pains taken by
them to punish common whores and thieves and banish
them frail this city, yet they still are found within
this city and suburbs, having no maris: or distinction
to make them known from other inhabitants; and
therefor© were of the opinion that, conform to the
custom of other places abroad, those coisnon thieves
and whores should be marked upon the nose, by
striking out a piece of the left side of the nose
with ane iron made for tiiat purpose' * 1

At first sight this pronouncement looks like yet another attempt to

suppress or abolish prostitution. Certainly it was part of a larger package,

containing threats to deprive unrepentant burgesses of their status, with which

the Council reinforced ecclesiastical attempts to put down adultery and forni¬

cation. But in fact it marked a significant change of directions the reference

to 'the custom of places abroad' was significant, since at about this time some

continental countries were once again beginning to tolerate prostitution,

regulating it through police and medical inspection of brothels and guarding
2

against disease by suppressing the activities of unlicensed prostitutes.
3

Not all European countries were doing this, and in Britain public opinion was

4
still resistant to any regulating system. Nevertheless, in this context,

the Council's admission of its failure to abolish prostitution, and its policy

of branding common whores on the nose was recognition of a sort. Thereafter

it took no further measures to abolish prostitution, but concentrated instead

1. Vide Tait: oo.cit.. p.309.
2. Vide ifavelock Ellis: Studies in the Psychology of Sex, vol.VI, p.249.
3. In Austria, for example, the impress Maria Theresa's Chastity Commission

was trying to put down prostitution and all forms of fornication with as
much zoal as the Scottish Reformers two hundred years earlier (ibid., p.241).

4. Bernard Mandeville's Modest Defence of lAiblic Stews, an attempt to argue
for regulation in England, was greeted with hostility (ibid., p.249).

5. Tait (op.cit., p.311) suggested that perhaps this was because they were
afraid of being caught up in their own legislative net.



on attempting to limit the amount of public disorder caused by it. Subse¬

quently, the council issued a number of Acts forbidding respectable women from

wearing plaids and other forms of clothing which might lead to their being

talien for prostitutes.' This, recalling pre-heformation legislation compel¬

ling harlots to wear clothing which would distinguish them from other women on

2
the Edinburgh streets, can be seen as further evidence of official toleration

and recognition,

2. The lactent of Prostitution in the harly Nineteenth Century.

that effect this return to toleration may have had upon the number of

prostitutes in urban areas is a question to wliich no very satisfactory answer

can be given. Prostitutes, as we have already noted, hod been active in

British towns and cities for many centuries and even in Scotland the Reformers

were unable to suppress them. What we do not know, however, is the scale on

which prostitution existed during these centuries: we can only suppose, since

the activities of the Reformers and their successors probably drove a certain

amount of prostitution underground, tiiat it is likely to luive existed on a

larger scale than was officially recognised. The problem of estimating if

and by how much prostitution may nave increased in the later eighteenth and in

the nineteenth century is further complicated by the consideration that greater

toleration came at a period when the urban population, and with it the urban

underworld, was increasing at a hitherto unprecedented rate.

This greatly enlarged urban underworld naturally enough provoked the

interest and concern of a number of middle-class early Victorians. Increasing¬

ly cut off by economic progress from a common civic identity with the under¬

world's inhabitants, but energised in many cases by the spirit of Evangelicalism

1. Ibid.
2. J. Macintosh: op.cit.. Vol.11, p.233.



and in others by the desire for greater enlightenment, their enquiries included

attempts to determine the *nature, extent, effects, guilt, causes and remedy'*
for and of prostitution. As far as the extent of prostitution is concerned,

however, these enquiries were often as confusing as they were helpful. To

illustrate this we can note a few of them in passing.

London's large underworld naturally attracted a good deal of attention.
2

In his Police of the Metropolis the criminologist Colquhoun estimated that

between 20,000 and 25,000 women in London - the population of which at the

time (1800) was about one million - made their living entirely by prostitution.

There were in addition, he calculated, another 25,000 or so women who lived

partly by prostitution, in other words a total of five per cent, of the London

population making or eking out their living by it. Another authority, Dr.
3

Ryan, quoted in a magazine during 1840, thought that the total figure should

be nearer 80,000, or eight per cent, of the total population. But then Sir

Richard Mayne, the Chief Commissioner of the Metropolitan Police, stated in
4

1841 that the number of prostitutes in London was 9,409. This confusion was

partly a matter of definition. Mayne was probably referring only to full

time prostitutes, while Colquhoun's estimate included part-timers, a class

which in his terns included 'the multitude of low females who cohabit with

5
labourers and others without matrimony' - whose prostitute status was doubt¬

ful, to say the least, Lven so, leaving part-timers aside, the difference

between 25,000 and 9,409 was large enough. here, however, contemporaries

alleged, the problem lay with Colquhoun's methods: he was estimating 'the
&

amount for the entire city from the numbers found in certain localities',

1. Subtitle of R. W&rdlaw: Lectures on female Prostitution. 1842.
2. Vide R. Vardlaw: op.cit.. p.21 and cf. F. Henriques: op.cit.. pp.49ff.
3. Vide Wardlaw: op.cit., p.23.
4. Vide ¥. Logan: The Great Social LVil, 1871, p.88.
5. Vide Henriques: op.cit.. p.49.
6. Vide: kardlaw: op.cit.. p.22.



that is the notorious ones. His estimate was thus far too high. Other

authorities again, however, considered figures like those of Mayne to be far

too low.^ The debate about London prostitution was endless, and heavily-

coloured by comparisons to be drawn one way or the other with Paris, the

regulatiouist's Utopia and the Uvangelical's Gomorrah, 'The differences' in

estimates, as Ralph Wardlaw, trying to make sense of them, remarked, 'are so

2
very wide, as to be really marvellous'.

Estimates were also forthcoming for Edinburgh and Glasgow. Here there

were fewer experts, so less appearance of uncertainty. But even Tait, the

Edinburgh authority, admitted that answers 'where information was expected...

were so vague and unsatisfactory that no reliance can be placed upon them.

One individual estimated the numbers of prostitutes at 6,000, and another as

3 4
low as 300'. Tait's own method of calculation involved ascertaining the

number of brothels in the city - the total of which in their various disguises

was about 200 - multiplying this by the average number of girls living in each

- which was three - and adding to the total the number of girls who lived in

private lodgings or with friends, but who frequented these places. The number

in this last category, the names of most of whom Tait claimed to have procured,

was 200. Tiie total number of full-time prostitutes in Edinburgh around 1841

was thus, according to Tait, 800, a figure corroborated by the Treasurer of the

Magdalene Asylum. Since the total population of Edinburgh in 1841 was 137,899

this meant that full-time prostitutes accounted for around 0,6y of the popula¬

tion, a proportion similar to that in Glasgow, where the population was

1. Vide ibid,pp.24ff. Mayne's estimate was questioned by Vfardlaw on the
ground that this figure of 8,000 to 9,000 prostitutes was too low by
comparison with his report of 3,335 brothels. (The respective figures
appear in Logan: op.cit.. p.88, as prostitutes: 9,409, brothels 3,325
- but tardlaw was writing quickly: the lectures were first delivered at
the end of May, the book appeared in August.)

2. Ibid., p.24.
3. Tait: op.cit.. p.5.
4. Ibid.



280,682; and the number of full-timers, according to the city missionary

Logan's account,^ was put at 1,475 by police figures, at 1,600 by the Lock

Hospital Surgeon, and at 1,800 by Logan himself. There was thus more unanimity

about the extent of Scottish prostitution, but as we have noted, there were

fewer authorities to contradict one another. On the other hand, since what

authorities there were may well have been in close contact with one another,

unanimity might simply have reflected mutual confirmation of one another's

guesswork.

An added element of uncertainty in assessing the extent of early nine¬

teenth century prostitution was provided by the existence of part-time prosti¬

tutes, whose number in London alone Colquhoun had put at 25,000. LVen if

co-habitation without marriage accounted for some proportion of thissupposed

figure, there clearly was - and all of the accounts seom to agree upon this -

a sizeable number of working class women in towns and cities who were driven

to prostitution, willingly or unwillingly, in order to help support themselves

or their families. Some such women, what proportion it cannot be said, would

no doubt have resorted to prostitution even if they had not needed the money.

But in an age increasingly characterised by large scale unemployment, inade¬

quate provision for the poor, and the isolation of many individuals and families

from the mutual support of rural community life, many women might have seen no

alternative. There seem to have been many of them in Ldinburgh. Tait calcu¬

lated their number on the basis of investigation into the history of 300 girls

employed in sewing and book-stitching, 130 of whom were 'known to deliver
2

themselves up partially to a life of prostitution'. i'rom this he worked out

that from 'the class of dress-makers, sewers, bonnet-makers, book-stitchers,
3

shop-girls, house-servants and fishwives' and from that of women either unem-

1. Logan: op.cit.. pp.72ff.
2. Tait: op.cit.. p.10.
3. Ibid., p.2.



ployed, widowed or deserted by their husbands, at least 1,160 and probably

more were sly prostitutes.

The full impact of such figures - even if their authors and their con¬

temporaries realised that they could not be proved - was brought home dramatic¬

ally by Tait^ when he estimated that in Edinburgh, there was one full-time
2

prostitute for every eighty adult males. An estimate of this kind including
3the sly prostitutes would have made this figure one for about forty. ><ardlaw,

noting Tait's calculations, was unwilling even to speculate upon whether there

were proportionately as many sly prostitutes in Glasgow as in Edinburgh: if

there were, over 2000 would have to be added to the total. 'Distressing as

it would be to believe this1, he commented, 'yet for aught I can tell, it may

be true'.4

1. , p.T.
2. Tiiis was not as bad, however, noted 'fait, as the proportions for London,

Paris and New York, which were 1 to 60, 1 to 15 and 1 to 6 or 7 respective¬
ly. New York's figures in particular distressed Tait: it was a city
whose inhabitants were supposed to be 'independent, liberal, religious
and enlightened', yet a city whose depravity 'was not surpassed even by
the metropolis of France during the heat and fervour of the involution,
when libertinism reigned triumphant, and the laws of God and man were alike
set at defiance' (ibid.. pp.6ff.). Viardlaw (op.cit.. pp.28ff.) found the
New York figures equally distressing and 'would fain discredit' them. Yet
Tait's calculations, he noted, had been based on figures provided by a
'much respected minister of the gospel* (the hevd. Dr. McDowall, Chaplain
to the New York Magdalene Asylum) who was 'one of themselves, (ie. New
Yorkers) and therefore, we may presume, one who would be the less likely
to deal in exaggeration'. Tait (op.cit.. p.7) incidentally was careful
here to defend Edinburgh's reputation from the charge that Edinburgh
citizens were religious hypocrites - which might be made on the ground that
the majority of prostitutes in Edinburgh were of the secret rather than the
public variety. No doubt religion did influence public opinion and keep
much prostitution secret. But there was as much secret prostitution in
Paris and New York - and the large amount of public prostitution (even if
secret prostitution there was disavowed) was surely no proof of superior
morality. The canard against Edinburgh attacked by Tait is repeated by
iienriques (op.cit.. p.94) who claims that *in Latin countries a less rigor¬
ous interpretation of Christianity in relation to the flesh and the devil,
has sponsored less hypocrisy'. Perhaps. But is this true of divorce in
Italy, and contraception in France? Protestants enjoy no monopoly of
hypocrisy.

3. Viardlaw: op.cit.. p.32.
4„ Ibid., p.35.



3. Dealing; -with Prostitution,

On even the most conservative reading of the late eighteenth and early

nineteenth century scene then, it is clear that prostitution was a social

phenomenon of considerable dimensions, and although greater toleration was

extended to it for a time, dissatisfaction soon set in. In the interests of

order and morality, of social justice and of public health, reformers sought

for ways to deal with the problem,

3.1 The Evangelical Approach.

Dissatisfaction with the toleration of prostitution was an inevitable

concomitant of the influence exerted by evangelicalism upon late eighteenth

and early nineteenth century British society. During those years, in which

*virtue was advancing on a broad invincible front?, ^ at least three different

ways of tackling the problem were advocated or adopted: the creation of

asylums for female penitents, the enactment and enforcement of stricter laws,

and the general reformation of social and sexual behaviour.

3.1,1 Penitentiaries.

The first of these was not of course a new idea, since penitentiaries

had existed in the past, but interest in them re-awakened during this period.

In 1787 a Lock Asylum was opened in Loudon to receive penitent prostitutes who

had been discharged from the Lock Hospital (a hospital for treating venereal

disease, opened in 1747), and other similar institutions wore soon established;

the Magdalene Hospital in 1758 (another venereal disease hospital) and the

London Female Penitentiary in 1807. There were others outside London, includ¬

ing the Edinburgh Magdalene Asylum, foundod in 1797 (Edinburgh already liad a

1, G.M. Young: Portrait of an Age, 1936, p.4.



Lock Hospital) and the Glasgow Magdalene Asylum soon after. Other institutions

and societies with wider aims, but incorporating the penitentiary principle,

were also set up! in London, the Guardian Society in 1812, the Maritime

Female Penitentiary, a few years later, and in 1835 the London Society for the

Protection of loung Females and the Prevention of Juvenile Prostitution.

The last of these, parallel societies to which were set up in Edinburgh

and Glasgow during the early 'forties, carried matters much farther than simply

providing a place where prostitutes could repent and be retrained for a new

profession. A major criticism of the penitentiaries, expressed by Tait* in
2

the 'forties, and later by Acton, was that they catered - with varying degrees

of success - for only a very small proportion of the prostitute population.

The Societies, by contrast, employed much more aggressive and missionary

methods, attempting to search out and save the inhabitants of brothels, and

especially their most recent recruits.

3.1.2 Laws.

The London Society was also anxious to achieve changes in the law which

would ensure easier convictions and more severe sentences in cases of procuring

and brothel-keeping. This aim was in line with the policy of leading Evangel¬

icals, such as lilberforce, who, in drafting the Royal Proclamation against

1. Vide Tait: op.cit.. pp.333ff. In Edinburgh, between 1797 and 1837 only
814 penitents entered the Asylum, and only about 36 per cent, of these
were sent on to their friends or to fresh employment, a much lower success
rate than in comparable London establishments. Tait laid much of the
blame for this on the respectable citizens of Edinburgh, who failed to
provide financial support for this, or indeed any other charity ('on
glancing over the reports of the different charities in Edinburgh, it is
observed that they are supported by a few individuals and that these
invariably subscribe to them all, while thousands of respectable citizens
do not contribute to any of them' - ibid., p.336). He also criticised
respectable Edinburgh families for not being willing to employ the reformed
and retrained women as domestic servants. But this, he noted, was not
surprising, since very few of the Asylum's directors had enough confidence
in their work to employ the women either. The system of solitary confine¬
ment for the first two or three months in the Asylum was also criticised
by Tait.

2. W. Acton: Prostitution, 2nd Edition (1870) pp.263ff.



Vice and Immorality (1787) and in setting up the Society dedicated to promot¬

ing the Proclamation's ends, was concerned with the stricter enforcement of

the law against Sabbath-breaking, drunkenness, pornography and other forms of

immorality. The Evangelicals realised, as Vilberforce put it, 'that by regu¬

lating external conduct we do not change the hearts of men', but, hoping that

their countrymen would be 'ultimately wrought upon by these means', decided

that they 'should at least so far remove the obtrusiveness of temptation that

it may not provoke the appetite which might otherwise be dormant and inactive'.^
It is difficult to measure the success of this second aspect of the

Evangelical approach to prostitution, but for the present it can be noted that

the police and magistrates were given greater powers to suppress brothels, to

prosecute brothel-keepers, and to keep prostitutes from making too great a

nuisance of themselves on the streets. These powers, granted by various local
2

and national enactments, were not at first fully employed, but by about 1870 the

police and the courts seora to have become more enthusiastic about them. Accord¬

ing to the statistics of the Metropolitan Police, the number of brothels

proper (ie. establishments lodging or boarding prostitutes only, as opposed to

places where prostitutes, among others, lived) in their district, had sunk
3

from 933 in 1841, to 410 in 1857, to 2 in 1870. A similar decline seems to

have taken place in Scotland: in 1870 the Edinburgh police knew of 85 brothels
4

in the city compared with over a hundred three years earlier; and in the

same year the Chief Constable of Glasgow expressed the opinion that neither

prostitutes nor brothels had increased in number, during the previous twenty-

1. From a letter to a friend, quoted in M. Jaeger; Before Victoria. 1956,
p.26.

2. Vide Tait: op.cit.. pp.298ff. and Lectures on the Social and Physical
Condition of the People especially in Larger Towns: By Various Ministers
of Glasgow. 1843, p.104.

3. Vide Acton: op.cit.» p.4. and Logan: op.cit.. p.87. The number of prosti¬
tutes accommodated in these brothels declined from 2,071 in 1841, to 921
in 1857, to 11 in 1870. Overall numbers of prostitutes known to the
Metropolitan Police during this period were, however, 9,409 in 1841,
8,600 in 1857 and 6,515 in 1870.

4. Logan: op.cit.. pp.91ff.



one years, in proportion to the increased population; that the number of

brothels had not increased at all, that large brothels no longer existed, and

that i>rostitues, thanks to j>olice activity, no longer made an obvious nuisance

of themselves on the streets.^ A similar decline in the amount of street-

walking was reported by the Superintendont of the Greenock police after his

force had been provided with powers to proceed against it when the town adopted

the appropriate Act (of 1862).

3.1#3 Social Reformation.

But beyond the penitentiary principle and beyond more rigorous enforce¬

ment of the law lay the larger vision of Evangelicalism. In attempting to

deal with prostitution, the Evangelicals and those whom they influenced were

working, in a particular case, towards the general goal of a new reformation.

Tait, the Edinburgh surgeon (who wliatever his private convictions had adopted

the Evangelical tone), writing about remedies for prostitution, emphasised the

importance of adopting 'a multiplicity of means, among which the removal of the
2

causes will form the most important and successful'. As enumerated by Tait

these removals added up to a programme for something little short of a total

social and moral reformation.

This programme for a nineteenth-century reformation was in some respects

strikingly reminiscent of the sixteenth century. Tait, although considering

their methods too harsh, admired the determination of the Reforming magistrates

of Edinburgh. He also laid great stress upon Education. Prostitution, he

believed, was rooted in the poor religious onti moral training of the lower

orders. Through percept and example, masters, parents and peers, could do

1. Ibid.. pp.92ff.
2. Tait: op.cit.. p.360.



much to minimise the effect of those 'natural'^ traits - 'licentious inclina¬

tion', 'irritability of temper', 'pride and love of dress', 'dishonesty and

desire of property* and 'indolence* - which set a young girl's feet on the

primrose path. Greater kindness at home, followed by more and better religious

moral and scientific education were also prescribed in order to counteract the
2

social or 'accidental' causes of prostitution. Other accidental causes would

be dealt with by paying greater attention to the problems of poverty and Social

Welfare, since female unemployment, low wages and destitution all contributed

to the situation in whieh mothers took to the streets to support their children

and daughters to support their parents. Like the Reformers, Tait was concern¬

ed about the poor, and advocated more generous poor-relief, but like them also

he was unable to devise a lasting solution for regulating commerce in the poor's

interest. He tentatively suggested the creation of a prices and incomes board

which could penalise manufacturers and merchants who undercut their rivals and

in so doing created unemployment. But then he drew back, afraid that this

would 'infringe fatally on tho freedom of trade', and expressed the hope that
3

something might be done instead by 'voluntary benevolence*.

The nineteenth century reformation was also like the sixteenth in that

the conventional socio-sexual system was questioned. In the nineteenth

century, however, the pretentions not of celibacy but of marriage were condemned
4

Tait*s criticism of the marriage system was the common one of 'bachelorism'

and delayed loveless marriages among the rich, of hasty marriages, desertion

and destitution among the poor. This combination stood high among prostitu¬

tion's 'accidental' causes. Reformation would not however be achieved by

1. Vide ibid.. pp.113ff. and 273ff. for the 'natural causes' of prostitution
and their remedy.

2* Vide ibid., pp.12Sff. and 277ff. for the 'accidental causes' of prostitu¬
tion and their remedy.

3. Ibid., p.280.
4. 'The bane of the female population; for while it disappoints the one half,
it ruins the other'. Ibid.. p.136.



sweeping changes in the law, only by an elevation of moral standards. Profes¬

sing christians - especially those of the middle and upper classes - should

therefore make every effort 'to give the tone to the manners of others, which',

Tait believed, 'they might easily do with success'.^ He particularly request¬

ed them to treat their servants with greater 'gentleness, patience and firm¬

ness ', to ostracise seducers (whom the law ought to punish) and men who had

any commerce with prostitutes, end to see that their household kept the Sabbath

and stayed away from dancing parties and the theatre. If public opinion

encouraged virtue and discountenanced vice prostitution would 'wither and

decay' J"'
Prostitution, however, did not wither, nor did it decay. By 1340, when

Tait w&s writing, the Evangelical Reformation had gone about as far as it could

go. It was still the Evangelicals' high noon, and they had succeeded in cast¬

ing a long shadow over the rest of the nineteenth century, but already other

men were aspiring to their place in the sun. Two movements in particular,

which in the twentieth century would challenge Christianity's cultural leader¬

ship, were already beginning to devise alternative ways of dealing with prosti¬

tution. These, Socialism on the one hand, and the Therapeutic Alternative on

the other were, of course, still weak, and ..iarx and Proud, their major prophets

had yet to arise. But those who wittingly or unwittingly prepared the way

for them regarded prostitution in a different light to that of the evangelicals

It is difficult to say how far the Evangelicals realised the threat which these

movements were to represent to their own ideas on the subject. But their

vehemence in condemning what those who prepared the way had to say suggests

that they sensed it.

1. Ibid.. p.293. (cf, Ch.5: 5.3.3, above.)
2. Ibid., p.294.



3.2 A Socialist Alternative.

By 1840, a Socialist view of prostitution,later endorsed and elaborated

by Kngels, had emerged in the writings of hobert Owen, the anti-clerical

Utopian Socialist who had attempted to found a model community at New Lanark,

~alph Yartilaw, the leading Scottish Congregationalist minister of the time,

was aware of Owen's existence and was unsympathetic to his ideas, Wardlaw,

persuaded by eleven hundred and forty fellow Glaswegians to lecture them on

what 'with unfeigned alarm and regret* they regarded as 'the vast amount and
f

constant increase of female prostitution within the precincts of our own city',

lost no time in getting to work on those wnose presuppositions threatened his
2

own: 'the enemies of religion* who 'chuckled over' the improper behaviour of

some scriptural characters - and uobert Owen.

Owen took criticism of the kind expressed by fait much farther. The

conventional marriage system, in his eyes, was not a good thing gone wrong,

but a confidence trick played upon his contemporaries' ignorant ancestors by

power-hungry priests. Before this took place men had lived simple and

innocent lives, unaware that they should be asliamed of their sexual feelings.

"The priests who persuaded them that they should, liad been responsible there¬

fore for man's real fall, and now, in the west persuading them that monogamy,

and in the Bast that polygamy, was God's will, they kept men slavish, super¬

stitious and subservient to the Church. Now, men and women had to promise to

•"love and cherish" what your organisation may compel you to dislike and
3

loathe, even in a few hours'. The marriage system, by concealing this con¬

flict, was the cause 'of more than one half of all the vilest and most degrading

1. lardlaw: op.cit.. p.v.
2. Ibid., p.3.
3. A.L. Morton: The Life and Ideas of dobert Owen. 1969, p.207. (The

quotation is from Owen: Lectures on the iiiarriap.es of the l*riesthood of
tiie uld Immoral arid' 4th ed., 1841. )
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crimes known to society' as well as 'the sole cause of all ... prostitution'.^
Understandably, the author of these ideas was anathema to the Evangel¬

ical Wardlaw, who, noting his ideas, confessed that 'my own loathing of the
2

beastly system is so intense that I am unable to speak of it with patience*.

To him, the notion that 'religion, property and marriage are the real origina¬

tors of all existing evils ... and that no Sod no property and no marriage are

3
the true panacea for the world's vices and the world's woes* was 'drivelling

folly', and Wardlaw was confident that there was 'a sufficiency of sound sense

4
and of right feeling in the community' to show this up for what it was.

While not being willing to criticise Socialism in general, he believed that

Owen's views on marriage 'deny the legitimate authority of any restriction,

admit no rule but that of natural impulse, and would reduce us to the socialism

of the brutes'."'

Owen's ideas, although often wild enough, did not deserve such strict¬

ures. His romantic naturalism was of course naive, but he could also be

remarkably realistic. His proposals for new laws on marriage and divorce,

which recognised the concept of marriage breakdown but also made provision for
G

reconciliation, contain some suggestions which, however unthinkable to con¬

temporary christians, were strikingly similar to those seriously advanced by

1. Ibid., p.206.
2. Wardlaw: op.cit., p.11.
3. Ibid., p«10.
4. Ibid., p.13.
5. Ibid., p.10.
6. Marriage was to be constituted after two public declarations, separated by

three months, and made by both parties. It could be terminated, but not
sooner than twelve months after its constitution, and if both parties
wished it, by a public declaration, followed by a further six months
together, and then, if both still wished it, by a second and final declara¬
tion. If by the end of the six months one party objected to the separa¬
tion, a second six months together was prescribed; and at the end of
these, if the two parties remained in disagreement, the separation would
be final. (Owen: Lectures on the .Marriages of the Priesthood of the Old
Immoral World. 1835, Appendix to 1841 edition.) Vide Morton: op.cit..
pp.213ff.
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orthodox Anglicans in the 1960s.^ This later period would also regard with
2

much greater sympathy Owen's opinions on chastity and the family. The former,

•the chastity of Nature* he identified as 'real charity - that chastity, which

alone is virtuous*; it consisted, he believed, *in the intercourse of the

sexes when there is a pure and genuine sympathy or sincere affection between
3

the sexes'. The latter, he believed, was a school of selfishness: single-

families were *dens of selfishness and hypocrisy* in which children were taught

to say *ny' and 'our' and *to seek, by ... almost any means, except direct
4

robbery* to promote their own interests and those of close kin, instead of

those of society as a whole.

In the long term then it seems as if Owen was justified when, on his

deathbed dismissing the orthodox approaches of a hopeful clergyman, he remarked,
5'I have been ahead of my time'. But most of his contemporaries were far from

admitting it.

The view of prostitution which Owen put forward was therefore not one

which presented a live option for early Victorian society. Respectable men

may have been willing - even eager - to admit that the marriage system was

partly responsible for contemporary prostitution. But, as we have seen, it

was the corruption of the system rather than marriage itself which they criti¬

cised. Marriage and the family were bulwarks of society, protecting Britain

against sin and social chaos. Anyone who doubted this need only remember the

depravity of the eighteenth century, or look across the Channel, to be convin¬

ced of the danger of disregarding or tampering with these divinely ordained

institutions. There was still, undeniably, much sin in British society, and

the threat of social chaos was never far from the minds of the bourgeoisie

1. Vide R.C. Mortimer et alt Putting Asunder. 1966.
2. Cf. The lieith Lectures of O.M. Carstairs (1962) and E. Leach (1967).
3. Vide Morton; op.cit.. p.208.
4. Ibid.. pp.209ff.
5. Ibid., p.63.



when they considered the ways of the rapidly multiplying lower orders. But

sin might increase and social chaos threaten even more, if those who gave the

lead to society faltered in their firm purpose and, beguiled by moral sophis¬

tries, confused those clear distinctions of right and wrong upon which their

achievement had been built. Further moral improvement consisted not in asking

what was right, but in ensuring that what was known to be right was done,

Owen's ideas then were not a live option. The alternative to them

was greater godliness, which would check both the sexual passions which contri¬

buted directly to prostitution and the desire for greater affluence than was

appropriate, which contributed indirectly to it. I*ioi eveiyone however agreed

that it was enough to desire and work for greater godliness. There was also

greater cleanliness to be considered. The way in which the claims of this

virtue, trauia.oually so closely associated with godliness, wore argued, was to

prove very confusing to those who wished to maintain clear distinctions of

right and wrong.



CHAPTER TWELVE:

A THERAPEUTIC ALTERNATIVE.

If the well-scrubbed Christian was one consequence of the Evangelical

movement, another was sanitary reform. Nineteenth century efforts to improve

the level of public health of course owed a great deal to the deterioration of

the urban environment and to advances in medical science which held out the

possibility not only of halting this deterioration but of making the poi>ulation

as a whole healthier than ever before. But they also owed a great deal to the

energy and earnestness of the Evangelical frame of mind; and while many of

those who were concerned with public health eventually mislaid the doctrines

of Evangelicalism, they held on to its moralising tone of voice. Even Freud,

who offered their descendants a new therapeutic language, 'still clung' to

•something of the autocratic pose, the paternal strictness he distrusted'.*
And even after that therapeutic language had been rejected by the majority of

the lay public, the moralising tone of voice was not silenced. The guardians

of public health still play on the guilt and fears of the public mind, offering

to those who repent of, for example, cigarette—smoking, the gospel, if not of

eternal, then at least of longer life. The vacuum of meaning created by the

downfall of Protestantism is unlikely to be filled simply by continual thera¬

peutic readjustments to the changing configuration of social reality - if the

recent resurgence of interest in the Occult, Eastern religions and even Evangel¬

icalism is any guide - but the advocates of these continual therapeutic read¬

justments have had during the last hundred years just as much and probably more

influence than the advocates of revolution, continual or otherwise.

For the present purpose, however, it is enough to note that this thera-

1. W.H. Auden: Collected Shorter Poems 1930-1944. 1950, p.174.



peutic spirit was not accompanied by a new moral view of the world set up in
2

conscious opposition to that of the churches, as was tlxat of Owen, but that

it emerged within the context of Evangelical Christianity; and that while

some of its exponents were to make an open break with the churches, many indi¬

viduals within the churches, and ultimately even to some extent the churches
3

themselves, made use of it to free themselves from the sterner moral demands

of Evangelicalism.

In the context of this discussion of prostitution we can see the stirring

of the therapeutic spirit best expressed in the writing of William Acton, a

London surgeon who specialised in diseases of the urinary and reproductive

organs and who held strong views on the control of prostitution and venereal

disease.^

1. Continence and the Individual.

Acton was to corae into conflict with the Evangelical approach to prosti¬

tution. lie was not, however, either a sexual radical or a Freudian before his

time. His views on the possibility and advisability of continence would have

been perfectly acceptable to any Evangelical. Like Taii, he believed that
5

male sexual desire was a 'natural demand* whose force, although 'impossible

1. Eor the use of this word, which, for reasons which I hope will become
apparent, is more apt than, for example, Utilitarian; vide P. ftieff:
i'he Triumph of the Therapeutic. 1966, passim.

2. Although not, of course, of all Socialists.
3. In the churches' case this has been, in so far as it has taken place, a

relatively recent development.
4. Por evidence that Acton was regarded as one of the leading advocates of

Regulation, vide Josephine E. Butler: Personal Reminiscences of a Great
Crusade. 1910, p.63.

5. Acton's views on female sexual desire were expressed in his volume on
Ihe Functions and Disorders of the unproductive Organs, in which (6th ed.,
1875, p.213) he wrote:'A modest woman seldom desires any sexual satis¬
faction for herself. She submits to her husband's embraces, but princi¬
pally to gratify him: and were it not for the desire of maternity, would
rather be relieved of his attentions'.



to exaggerate'^ was not so strong that it could not normally be contained by

the floodgates of marriage. He did not go so far as to say, with Tait, that

any man who was such an uncontrolled libertine as not to be satisfied by mar-

2
riage 'cannot be in a sound condition of mind' and ought to be sent to the

madhouse, but he held that young men, until they were ready to marry, could

have any 'morbid excitement ... corrected by healthy bodily exercise and mental
3 4

application'. The theory of prostitution as 'the safety valve of society*

was, he held, false. There was no need to fear that 'any serious diminution

in the number of prostitutes would be attended with an increase of clandestine
5

immodesty', since prostitution, although it had other causes, was also its own

cause: its very existence made it a possibility, creating a want, and develop¬

ing into a habit encouraged by prostitutes, who were, in Acton's terminology
6 7

•the artificial supply' of the natural demand. Here too he was very much

at one with earlier writers of a more Evangelical cast: Tait had considered

the argument that prostitution was 'absolutely necessary for preserving peace

g
and good order in society' to be 'absurd':" this was demonstrated by other

cases and places: murder and drunkenness were also crimes which no nation had

1. «f. Acton: Prostitution. 1870 edition, p.162.
2. Tait: op.cit., p.269.
3. Acton: op.cit.. p.163. He illustrated this point by referring to the

healthy habits of the ancient Germans (as opposed to the decadent Romans),
stallions and short-horn bulls. In making this point he also took a
sideswipe at the population theories of Maithus and Mill, The proper
remedy for over-population, he noted (p.165), was emigration and 'prevent¬
ives' — 'which whatever may be thought of them in other countries are
thoroughly repugnant to Englishmen'.

4. Ibid., p.166.
5. Ibid.. p.166.
6. Ibid.. p.162.
7. If, as is often alleged, diminution in the number of prostitutes has been

attended, since the nineteenth century, with 'an increase of clandestine
immodesty', Acton's argument against the safety valve theory may yet hold,
for such a development may be explained in terms of the influence of the
tenacious safety-valve (alias, repression) argument upon conduct, rather
than in terms of any inherent necessity in human nature for pre- and extra¬
marital sexual satisfaction.

8. Tait: op.cit.. p.266.



ever been able to abolish - but this was never held to be an argument for

tolerating them as socially necessary; nor, in practice, did the absence of
1

prostitution in rural districts result in any public disorder there.

At this point, however, Acton began to disagree with the viewpoint of

his predecessors. The idea that prostitution was not 'inherent in the social
2

system* but 'incidental to it only', which Wardlaw, arguing on similar lines

to Tait, had avanced, was not one which he could share. If the natural sexual
3

instinct was one of the 'Universal causes* of prostitution, whose influence

could be resisted by religion, moral sanctions or prudence, another was the

sinful nature of man. 'The majority of the human race', who had not 'at any

time submitted themselves to the following out of either a religious or a

4
moral code* were as ineradicably sinful as they were sexual. A hope of the

kind expressed by wardlaw - that although it was doubtful, on past experience,

that prostitution could ever be totally abolished, nothing short of the 'anni-
5

hilation' of this and all other sins should be the aim of Christians - was an

inappropriate basis for social policies to deal with prostitution. it might

be a worthy ultimate goal, but, Acton held, it obscured the urgent need to

provide penultimate remedies by refusing even to discuss the existence of

prostitution as a system.

2. The Harlot's Progress.

Acton's view of the nature of that system led him even farther away

from that of his predecessors. Quite deliberately he set out to contradict

the traditional picture of the harlot's progress on which much of their moral-

1. 'A robust and healthy country population have full control over their
sexual propensities' (ibid.. p.270).

2. nardlaw: op.cit.. p.120.
3. Actons op.cit.. p.167.
4. ibid.. p.168.
5. ftardlaw: op.cit., p.119.



ising and practical proposals had been based. Tait and Wardlaw had suggested

that the great majority of prostitutes followed a career of inevitable degen¬

eration through sufferings, mental and physical, to an early grave: few pro¬

stitutes, they emphasised, escaped venereal disease; and they illustrated their

point by detailing the more hideous physical manifestations of syphilis, such

as rotting of the flesh and exfoliation of the bones, implying that such cases

were common. Only a very few, wrote 'fait, escaped: if they were of the better

class, ate well and kept off spirits, they might remain healthy enough to sur¬

vive as brothel-keepers and kept-mistresses. The great majority, however,

aged rapidly and died prematurely,' either by their own hands or as a result of

disease. Even reformation was no protection, since many of those who reformed

or married soon succumbed to disease, venereal or otherwise, or to the various

other after-effects of the prostitute's professiou.

Acton challenged this view because, he held, it was out of date: '"the
2

dirty intoxicated slattern, in tawdry finery and an inch thick in paint"' had

been replaced by a 'pretty and elegant' young woman, fashionably dressed,

'whose pi-edecessors cast away the custom of drunkenness when the gentlemen of
3

England did the same'. The idea that prostitutes degenerated socially was

equally false, since today they had more self-respect. There was 'little
4

promotion and less degradation* between the three classes of kept women, common

5
jjrostitutes and women to whom prostitution was 'a subsidiary calling'; and

many of even the second class were in their own way highly

1. Tait was not certain exactly how high the early mortality rate among prosti¬
tutes was. But he thought that some indication of it was given by the fact
that most prostitutes were under twenty-five, and that perhaps a fifth or
sixth of these died each year. A third or a quarter of prostitutes in this
age-range had at least attempted suicide at some time in their career.
Tait: op.cit.. p.227.

2. Acton: op.cit.. p.27.
3. Ibid.. p.28.
4. Ibid., p.29.
5. Ibid.



respectable. Those who died in utter miseiy and destitution among the empty-

bottles were 'the altogether rare exception1: the typical prostitute 'succumbs

at last, not to that calling, nor to venereal disease, but in due time, and to

2
the various maladies common to respectable humanity'.

Acton substantiated this point with 'a few stubborn figures ... as to

3
the causes of mortality among prostitutes', which showed that syphilis,

especially when properly treated, was now rarely fatal. Prostitutes indeed

were on the whole more free from diseases of every kind titan other classes of

women. Compared 'at thirty-five with her sister, who perhaps is the married

mother of a family, or has been a toiling slave for years in the over-heated

laboratories of fashion, we shall seldom find', Acton claimed, 'that the consti¬

tutional ravages often thought to be necessary consequences of prostitution

exceed those attributable to the cares of a family and the heart-wearing strug-
4

gles of virtuous labour'.

This alternative to the traditional picture of the harlot's progress

was taken even further by Acton when he went on to assert that 'by far the

larger number ... return sooner or later to a more or less regular course of
5

life'. lie assumed that this was because the humiliation involved in all kinds

of prostitution, and the poverty of the lowest, drove out all but the most
6

hardened after about four years 'on the trade'. With iron constitutions,

1. In this class you might find a loud and lively tavern bar prostitute 'looked
on as "first rate company" by aspiring gents' (ibid.. p.30). But you might
equally well find a quiet sober girl, who preferred 'the respect and counsel
of well—bred men of settled character* from whom she would 'get lessons,
rarely thrown away, on the value of repose and thrift' (ibid.. p.31). The
first of these girls was 'a mercenary human tigress' (p.30), the second, a
female 'in whose hands ... the sick man is safe .. and the fool's money
also' (p.31).

2. Ibid.. p.33. Acton (ibid., p.38) found no evidence of a high suicide rate
emong prostitutes.

3. ibid., p.33.
4. Ibid., p.39.
5- Ibid.
6. Ibid.



youthful vigour and worldly wisdom greater than they could otherwise have

gained, ex-prostitutes achieved respectability by marrying into 'every grade

of society, from the peerage to the stableO These marriages were frequently

to the women's advantage since 'as they are frequently barren, or have but a

few children, there is reason to believe they often live in ease unknown to

many women who have never strayed, or on whose unvitiated organisation matri-
2

mony has availed the burden of families'. Others set themselves up as mil¬

liners, shop-keepers, lodging-house keepers or brothel-keepers, while a few

passed through reformatories and others emigrated.

Acton's account of the way in which prostitutes survived and were

received back into respectable society undermined not only the traditional

picture of the harlot's progress but also the contrast drawn by many of his

contemporaries between respectable society and the deviant minority who engaged

in prostitution. The latter, in Acton's view, were far from being a minority:

too many middle and upper class men visited prostitutes, kept mistresses or

even married them, for this to be the case. And so far as the lower orders

were concerned the existence of prostitution in Britain was only one indication

•that vast masses from top to bottom of our people, have not the proper poetic¬

al or theoretical appreciation of female value, and are, at present, most

indifferent to those laws of society and religion by which they are supposed

1. Ibid.. p.40. In his first edition of 1857, Acton wrote, he had. not had
any statistical evidence to confirm this, but since the passing of the
Contagious Diseases Acts the reports of medical officers concerned with
the Acts' operation, corroborated his claims. The medical officer at
Devonport, for example, stated that of 1,175 sometime prostitutes there,
250 had married, many of them respectably. Given that the Acts had not
hoen long in operation, and thus that the time had not yet arrived for many
of these prostitutes to return to respectable society, this does seem to
confirm Acton's view - at least in an area where the Acts were in operation
(vide ibid.. p.49). The point, however, is somewhat weakened by bis
observation, elsewhere (ibid.. p.198), that soldiers' wives who had been
prostitutes often went back to the trade after marriage, because their
husbands were so badly paid.

2. Ibid.. p.40.



to be swayed'.^
Thus, Acton argued, 'prostitution diffuses itself through the social

2
fabric, though it is perceptible for a time only', and any attempt to suppress

it by force would not only be unacceptable in principle ('Virtue and vice, as

we all know, are no subjects for enactment' ), but would also in practice be

an endless and impossible task. Since prostitution was 'a transitory state,

through which an untold number of British women are ever on their passage ...

it should be the business of us all, in the interests of the commonwealth, to

see these women through that state, so as to save harmless as much as may be
4

of the bodies and souls of them'.

3. Inadequacy of the Evangelical Approach.

These views about prostitution and its relation to society were highly
5

controversial. In 1857, according to Acton, they were 'startling*, and in

1870 William Logan, the Glasgow City Missionary and writer on prostitution,

described them as 'absurd'.^ To those of an Evangelical disposition such

1. Ibid.. p.48. Acton illustrated this point anecdotally, and by referring
to a set of illegitimacy statistics, a popular proverb ("'if thou houd'st,
I wed thee; if thou doesn't, thou'rt none the waur", is a north country
proverb, familiar enough to many southerners, and acted upon to an immense
extent, as I have been repeatedly and seriously informed by reliable
authorities' - ibid., p.47), Mayhew's findings and (ibid.) 'the experience
of the clergy, who are the best authorities upon the social condition of
both urban and manufacturing communities'.

2. Ibid., p.48.
3. Ibid.

P*49.
5. Ibid.
6. Logan: op.cit.. p.104. Logan did not however substantiate this remark with

any contemporary evidence, statistical or otherwise, although he claimed
(p.96) to have read everything written about the subject in Britain since
the 'forties. Instead, he quoted his own experiences from that earlier
period, some of Wardlaw's gorior flights of rhetoric and a touching, if
Tupperish, poem found 'among the papers of a poor penitent prostitute who
died of want in a garret in Glasgow' (p.107). The sincerity of all this
was beyond question, ahat was questionable was how far Logan's criticism
had been vitiated (a) by the passage of time, and (b) by the fact that even
in the 'forties his experience - as a city missionary - was more likely to
have been of destitute than of successful prostitutes.
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ideas seemed subversive of the sort of moral standards they wished to promote,

since whatever Acton might have written about the possibility of individual

purity, in dealing with the problem in general he seemed prepared not only to

accept a second-best morality, but also to suggest that the acceptance of a

second-best morality would not lead to those individual and social disasters

which the Evangelicals feared. The Evangelical strategy, grounded in the idea

that the prostitute's "end is bitter as wormwood"* and that as a class they
2

were 'stamped with the indignation of Him whose laws they have violated*,

was seriously threatened by the suggestion that there were other ways out of

the trade than death or dramatic repentance. And it must have sounded like

the devil quoting Scripture when Acton suggested 'that an all-wise, all-merciful

God has provided these escapes' and that

•those are less impious and erring, than furthering
God's will, who would widen the gates of the fold
of penitence and rest, gather by all possible means
yet another crop of Christian souls and claim the
Christian's noble birthright of rejoicing over more
and yet more repentant sinners'. 3

Evangelicals would have grown even more uneasy when Acton went on to

discuss the practical implications of his view, since his criticism of peni¬

tentiaries, for example, went far beyond that of Tait: not only were they

inadequate, he argued, but they would make the problem worse: a prostitute

whose past was decently shrouded by marriage might well be accepted back into

her own village, even if what she had. been was suspected or known: a girl

might have a 'misfortune', or even two, and it would be overlooked, but since
4

'these bucolic ways are veiy curious' a woman who returned home as a repent¬

ant prostitute would not be forgiven. Evangelical Midnight Meetings for

prostitutes, were, by much the same token, Acton argued, 'about the worst ,..

1. Proverbs: ch.5 v.4, quoted by Tait: op.cit.. p.206.
2. lardlav: op.cit.. p.49.
3. Acton: op.cit.. p.33.
4. Ibid., p.265.
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of all the useless expedients adopted for remedying by private measures public

, 1wrong',

Here Acton's alternative came most openly into conflict with the views

of Evangelicals, since although they favoured soma state intervention - to

keep prostitutes off the streets and to suppress brothels - they did not favour

intervention which could be construed as state recognition - or worse, state

regulation - of prostitutes. Yet it was something of this kind, some form of
2

state intervention based on the recognition that 'prostitution as a system'

existed on a large scale in contemporary Britain, which Acton saw as most

imperative.

4. Local Causes and Venereal bisease.

Two factors which may well have been significant in making Acton adopt

a different approach to that of the Evangelicals were what he referred to as

the 'local causes* of prostitution, and his own professional interest in

venereal disease.

In describing the causes of prostitution, Acton, like Tait, had divided

them into two broad categories, the Primary or Universal and the Secondary or

Special, which roughly corresponded to Tait's categories of Natural and Acci¬

dental respectively. But the Secondary or Special causes or prostitution,

in Acton's scheme, were subdivided into three further categories: the individual,

the artificial and the local, the first of these being causes which brought

individuals into the system, the other two being responsible for the system

itself. Some of the individual causes, notably 'idleness, love of dress, love
3

of pleasure' were manifestations of the primary causes, in that they arose

1. Ibid., p.260.
2. Ibid.. p.77.
3. Ibid., p.168.



1independently of the accidents of birth, fortune and education'^ - but since

they were not present in everyone, they demanded a separate category: other

individual causes, such as 'seduction,poverty ... vicious training and associ-
2

ations, and evil habits' were manifestations in the individual of the artifi¬

cial and local causes. None of this differed significantly from Tait's

scheme, nor did the artificial causes, which were similar to liis accidental

ones: the 'unnatural' marriage customs of the middle classes, based on a

3
'morbid' fear of poverty, and leading to concubinage, contributed artificial

causes on the side of demand, while, on the side of supply, seduction was not

nearly so significant an artificial cause as 'cruel biting poverty' among

heiresses, milliners, shop girls, domestic servants, and women employed in
4

factories or working in agricultural gangs'. These artificial causes acti¬

vated the primary, as did 'the promiscuous herding of the sexes' in 'low
5

lodging-houses' and 'the miserable dwellings of the very poor': under these

circumstances decency was impossible and 'in the illicit intercourse to which

such a position frequently gives rise, it is not always that the tie of blood

is respected.' 'Certain it is', Acton wrote, 'that when the relationship is

even but one degree removed from that of brother and sister, that tie is

frequently overlooked',^
ilueh of this then was similar to Tait's inventory. Acton's third class

of secondary causes of prostitution, the local, however, introduced a new-

emphasis. What Acton had in mind here were social circumstances particularly

conducive to prostitution, notably those of garrison towns. In the amy,

7
oxcex>t in India, 93 out of every 100 men were unmarried. Prostitution was,

1. Ibid.
2. Ibid.
3. Ibid., p.171.
4. Ibid., p.180.
5. Ibid.. p;181.
6. Ibid.. p.182.



therefore, in special demand in garrison towns, just as it was in seaports.

Other places where it was specially likely to be found were factory towns,

large cities, and agricultural areas where the gang system was in operation.

here, Acton admitted, the problem was less that of prostitution than of
1 2

•general immorality'. This was however, he added, •immaterial• to his

present purpose.

Causes of prostitution such as fell within Acton's 'local* category had

not of course been overlooked by previous writers. Wardlaw, for example, had

pointed out that, as a Glasgow resident, he must add to Tait's list of causes

3
•the corrupting influence of extensive factories', and Tait himself had

emphasised that soldiers, especially Highland soldiers (because of their dress),
4

were 'dangerous enemies to the female portion of the population'. But Tait

has put this down under the head of seduction (an accidental cause) whereas

Acton (who, unlike Tait, was here concerned only with the men and not their

officers), listing this as a local cause, argued that thus 'prostitution is

by the state made a necessity',J
Acton's use of 'necessity' here may seem inconsistent with his earlier

citicisra of the safety-valve tueoiy and his remarks about the possibility of

continence. lie had not however spoken of continence as something to be

expected of a man who had reached marriageable age, and here was arguing that

the state, in practice, prevented certain men from marrying. It was there¬

fore not entirely inconsistent to use the terra 'necessity'. And it was cert¬

ainly more humane than Tait's moralistic view which blamed the soldiers for

'the dissolute and idle life which they follow'^ (although perhaps fait was in

1. Ibid.
2. Ibid.. p.177.
3. Wardlaw: op.cit.. p.103.
4. Tait: op.cit.. p.133.
5. Acton: op.cit.. p.188.
6. Tait: op.cit.. p.133.



his way more humane by including officers in his criticism).

Tliis shift in emphasis then, reflected the growth of a more therapeutic

attitude (also, perhaps, growth in the size of the army, for Tait had been

writing in the period following its post-war rundown). -And the growth of

this therapeutic attitude reflected developments in the treatment of venereal

disease which had taken place during the intervening period. Acton himself

certainly believed, that improvement had taken place. In private practice, he

wrote, patients were now more willing to present themselves when the disease

was in its early stages; diagnosis and treatment were now much better; and

medical science had 'been assisted by the almost complete abstinence of the

upper classes generally from intoxication, though not from liquor, and the

liberal ablutions now so much find so generally in fashion*.^ Hospital treat¬

ment, as far as the other classes of the population were concerned, had also

much improved: severe manifestations of syphilis were rare, gonorrhoea was now

more common than syphilis, and it too was a milder form of disease than in the

past.

These changes made for a better prognosis in all cases of venereal dis¬

ease, and thus made its continued existence seem more intolerable than when

much less could be done for sufferers from it. It was accordingly no longer
2

appropriate to see those infected with it as under divine punishment; and it

was least of all appropriate for the state to take this view, when it was

itself responsible for putting men at risk.

1. Acton: op.cit., p.70.
2. Tait had recognised that venereal disease affected the innocent as well as

the guilty, as, for example, when children of healthy parents were infected
by diseased wet-nurses, or wives infected by husbands, (Vide Tait:
op.cit.. pp.250ff.)



5. i-n^iancX and the Continent.

The case for some form of state recognition of prostitution - as Acton

argued it - thus rested upon a 'realistic' social and medical analysis of the

nature of the existing problem. This analysis, he stated, was based not on

•fervid imagination, but hard memoiy and the experience of our profession'.1
His case also rested, he argued, on Christian foundations: 'true religion'

demanded that his findings and 'the real interests of the masses should not be

ignored or set aside, only through fear of grating on the fanciful belief of

poetical men and ladylike politicians, or breaking down their plaster-images
2

of a perfectly genteel and virtuous polity'.

To establish his case however it was essential to meet the objections

which his predecessors and many of his contemporaries hod raised simply by

pointing across the Channel. fait and '.Vardlaw, for example, had raised these

objections, and had to their own satisffiction demolished the arguments put

forward in favour of state regulation by the French authority, Parent -
3

Duchatelet. They had done this by attacking the safety-valve theory. But,

as we have already noted, Acton also disagreed with this theory: he liad 'only

the most unmitigated abhorrence and contempt* for 'cold-blooded reasoners' who

'desire to obtain by legal enactments immunity from danger in the gratification

of base desires' or who 'regarding prostitution as the safety-valve of society,

wish to preserve, at the expense of others, their own wives and daughters from

contamination ... Their maladies and pain deserve no sympathy', he declared,

•and as for their wives and daughters, I can only join in the indignant remon¬

strance "who are they that they should be considered while others are left to

perish?"'4

1. Acton: op.cit.. p.47.
2. Ibid.. p.48.
3* Vide Tait: op.cit.. pp.265ff., and >,ardlaw; op.cit.. pp.18ff.
4. Acton: op.cit.. p.203.



Holding such views then, Acton was able to approach the question of

Continental state regulation as one who con touch pitch without being defiled.

Having had first hand knowledge of France - he had trained at hospitals in

Paris as well as in London - he would not deny that the French system of

licensing prostitutes, so 'repugnant to English feelings',* could be very

cruel and contained many evils. But such evils were not a necessary part of
2

all systems of re ulating prostitution: the 'terrible' public brothels of

Paris, and their keepers - 'a vicious and, as a general rule, ferocious mercenr-

ary band, tyrannising over the unfortunate helots who form their stock-in-

trade, and abjectly crouching before the inspector, the surgeon and the mou-

chard'"* - were not typical of all the Continental regulation systems; and even

the French system had its softer aspects: the authorities made great efforts

to dissuade young women from being licensed, often sending them back to their
4

parents or placing them in reformatories 'at the public cost'; and French

charity put the Lnglish to shame. It was true of course, Acton admitted,

that the French system was not able totally to suppress clandestine prostitution,

but the attempt kept many more clandestine prostitutes off the streets in Paris

than in London. Thus the health risk they constituted was reduced, wliile the

public prostitutes, being regularly examined - and if diseased, treated find

cured - also presented a low health risk. /uoy argument against the practical

usefulness of the licensing system in health terms had, therefore, more rele¬

vance to its operations than to the system in principle. Lnglaad, moreover,

came out very badly by comparison: the Knglish, with their voluntary system,

exhibited 'a perverse determination to ignore the presence of a vast mas3 of

evil'; they allowed venereal disease to carry on 'its ravages unchecked, pri-

(The mouchard was the police informer.)

1 . Ibid., p.160.
2. Ibid.
3. Ibid.« p.108.
4. Ibid., p.104.



vate charity being unequal to the task of combating an evil so gigantic';

and their streets were 'a standing disgrace, the police being unable, with the

limited authority intrusted to thera, to cope with the disorderly characters

that throng them'.'
The reason for this contrast, wrote Acton, was that the French unlike

2
the English had 'the merit of being logical'. Confronted with a serious

3
public health problem, they acted 'in accordance with common sense*, unlike

the English, whose very arguments against a licensing system were self-contra¬

dictory. Some argued, for example, that the result of a licensing system was

'to lend to prostitution the appearance, at least, of a lawful calling, and to
4

diminish sensibly both in men and women the sense of shame'. Other opponents

of licensing, however, argued that it was so degrading that no English prosti¬

tute would put up with it. These arguments, Acton observed, were contradic¬

tory, and critics of licensing, if they wished to prove their case must choose

between them. He advised them to choose the first: if they did, he thought,
5

•probably ... their position will prove impregnable'.

Acton was able to offer this helpful piece of advice because, being

English and not French, he was not in the end a defender of the licensing any

more than of the 'voluntary system', but of a 'middle path tlxat may be safely

followed'.^ This middle way, he believed, was provided by the Contagious

Diseases Act, by which prostitution was 'checked and regulated without being
7 8

licensed'. Some of its provisions, he admitted, wore 'open to criticism'.
9

But in principle it was 'utterly different' from licencing, even if this was

not always appreciated by its critics.

1. Ibid., p.205.
2. Ibid., p.160.
3. Ibid.
4. Ibid.. p.204.
5. Ibid.. p.205.
6. Ibid.
7. Ibid.
8. Ibid.
9. Ibid.



6. The Contagious Diseases Acts.

This point was central to the debate into which both the Free and U.P.

Churches were being drawn, and Acton*s views have been examined at length here

because they show that the moral problems involved were more complex than would

always be apparent in the churches* debates. Before turning to examine these

debates, however, we must first see what the provisions of the Contagious

Diseases Acts were, noting What Acton found to criticise in them and how he

defended them against the two major arguments of their opponents.

The Contagious Diseases Acts of 1864, 1866 and 1869 were passed because

many people within and outside the army and navy were concerned about the large

numbers of soldiers and sailors who suffered from venereal disease and were

therefore unfit for active service. The general level of health in the ser¬

vices was poor enough at the best of times, but after the report of a Depart¬

mental Committee in 1862 had pointed out tho large part venereal disease played

in this, it seemed imperative to do something about it in particular. No

doubt, as Acton observed, *the loss sustained by the jjublic purse' had 'touched

... the cupidity of the legislature',^ so tliat government action was not simply

a matter of conscience, duty and obligation. But a good deal of medical,

ecclesiastical and public opinion in general also supported the passage of the
2

Acts - although, as their opponents were always quick to point out, the

relevant Parliamentary business had been transacted with the minimum of public¬

ity.

The Contagious Diseases Acts, then, were designed to protect soldiers

and sailors from infection with venereal disease, by providing for the compul¬

sory medical examination of prostitutes. The first Act of 1864 gave the

police in eleven areas powers to report, to a justice of the peace, women wham

1. Ibid., p.83.
2. Vide W.L. Burn: The Age of iduipoise. 1964, p.159.



they had reason to believe were infected common prostitutes. The justice

eould then compel the woman to be medically examined in a Lock hospital, where

if she were diseased she could be kept for three months. This Act, which also

included provisions for the prosecution of those who kept brothels without

disclosing that the women in them were diseased, was a temporary measure, but

after a favourable report from a Departmental Committee, the Act of 1866 was

passed. Under its provisions the £>olice need no longer believe the woman to

be diseased: it was enough for them to have reason to believe that she was a

common prostitute. The justice of the peace before whom she appeared could

then order her to submit to periodical medical inspection for up to a year, and

if she were diseased she could be detained in hospital for six months. Under

this Act also a woman could voluntarily apply, in the presence of the police

to be regularly inspected, and once in hospital, either voluntarily or under

compulsion, she could, if she thought that she was being detained too long,

apply to a justice for release. In 1869, as the result of a further Act, the

maximum period of detention in hospital was increased to nine months.

Acton was on the whole satisfied with the medical consequences of the

Acts. Visiting various hospitals where patients were detained, in 1868, he

found that the women suffered little pain as a result of treatment, and although

many of them were re-admitted with great frequency, they were cured very rapidly.

Most of them, in fact, were cured, and at Aldershot, for example, nearly all

submitted voluntarily to examination.^ After some initial reluctance, prosti-
2

tutes came to accept the system and, according to Acton's medical informants,

those who did not, and who protested most strenuously that they were neither

prostitutes nor diseased were usually found to be among the most badly infected.

The police, his informants agreed, 'who have shown marvellous tact and judge-

1. Acton: op.cit.. p.90.
2. In this case Dr. Barr of the Aldershot Lock Hospital (ibid.. p.92)
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merit in carrying out their duties, have no real difficulty in applying the Act

to all known prostitutes'.^
'The real difficulty* one of his medical informants remarked, lay in

bringing clandestine prostitutes under the provisions of the Act; and here,

Acton admitted, mistakes had been made. Acton was careful not to be too
2

critical of the police, who 'are, as a rule, undoubtedly worthy men'. But

'to guard against tyrannical and indiscreet behaviour in the performance of the
3difficult duties created by the Act* the police (especially if the Acts were

extended) should be responsible to persons 'of superior position and education',*
Without wanting to disparage the police, Acton advised that 'this duty should

5
be entrusted to gentlemen and not left to mere police inspectors'. At the

same time he was anxious that prostitutes should not, as in Prance, be given a

card when registered, since this would be too much like a licensing system and

would in any case be unnecessary, given 'a little additional trouble'^ on the

part of the police.

Acton made some other criticisms of the operation of the Acts which were

of a more specifically medical nature. His attitude to the police and to

licensing is however the crucial issue here, since it illustrates the sort of

opposition the Acts, and consequently any attempt to extend them, were running

into.

The movement to have the Acts extended to the general population had in

fact already begun. An association dedicated to achieving this purpose had

been formed and a Bill to this end was to be presented to Parliament by the

Home Secretary in 1872. It was therefore important for its defenders to

1. Ibid.. p.95.
2. Ibid., p.216.
3. Ibid.
4. Ibid.
5. Ibid., fn.
6. Ibid., p.217.



establish their case. The efficacy of the Contagious Diseases Acts was not

seriously in question at this stage: statistics seemed to show that the

health of the services had improved as a result, and a iioyal Commission of

1870-71, while it had come out against periodic medical examinations, had

approved of the provisions of the 1864 Act. The two points at issue there¬

fore were the fundamental ones of religion and civil liberty.

7. Aelikious Objections.

The religious argument against regulation was that it licensed sin and
i '

even encouraged it by removing dangers from the sinner's path, Acton, as we

have already noted, was at pains to repudiate the first part of this argument

by pointing out that the Acts were not the same thing as a licensing system.

Under both systems the state recognised prostitution and enforced examination

and detention where necessary. The licensing system however did more: it

'licenses the plying of a shameful trade on certain conditions fixed by law'/
'whereas the Contagious Diseases Acts, while based on the assumption that 'it

is useless to deny or ignore the fact that prostitution exists' and that 'to

strive to put it down is ... worse than useless', were based on the further
2

assumption that prostitution was 'a thing to be kept within certain bounds'.

The Acts were a recognition that the state could not prevent women from taking

to prostitution, but by the Acts the State told the women that: '"we can, and

will take care that your shameful lives shall no longer work injury to the
3

health of others or outrage public decency"*. The Acts were, Acton argued,

analogous to the Divorce Courts which had recently been set up in England: the

existence of these Courts recognised adultery, but could not be said to

1.
2.
3.

Ibid., p.206.
Ibid.
Ibid.
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encourage it.

In dealing with the second part of the religious argument, Acton admit¬

ted that 'many worthy persons'^ were of the opinion that '"The present chances

of contracting disease is the strongest means of deterring sen from being

unchaste"' and that if the risk was removed'"you put a premium on fornication,
2

discourage matrimony and upset society"*. But, he argued, however much this

fear might deter 'a gentleman of education and refinement', for every thousand

such there were 'ten thousand thoughtless, passionate habitually licentious

men' who did not heed it, especially as they could usually point to 'some

grey-haired offender, permitted by Providence to 'go on still in the way of Ms

wickedness", for every "frightful example" that can be adduced on the other

side'
• ' '

i

8. Civil Liberty.

The other argument to be faced was that of Civil liberty. Die Acts

were, their opponents held, 'invasions of private liberty, and therefore intol-
4

erable in the land which holds itself to be the peculiar home of freedom'.

This liberty, 'purchased by our fathers' blood' was, Acton agreed, 'a noble
5

possession'. It included, moreover, 'the right to sin as much as we please,

so long only as we do not thereby commit any offence cognizable at law, against

the property or person of our fellow subjects'.^ Englishmen had a right to

'gamble, drink and whore', wrote Acton, but - and here was the rub - while 'the

first must be done to a certain extent in private' and 'the second must not

cause public commotion*, the third 'may be done without any restriction what-

1. Ibid.. p.207.
2. Ibid., p.208.
3. Ibid.
4. Ibid., p.217.
5. Ibid., p.218.
6. Ibid.



ever*.

This, Acton believed, was taking liberty too far. Fishmongers had not

the right to endanger public health by selling stale fish, nor butchers by
2

selling tainted meat. If they did they were punished, and so by the same

token should diseased prostitutes. It was true of course that this argument

did not entirely cover the case, since the fishmonger was pursuing an honest

calling unlawfully, while the prostitute's calling precluded honesty from the

start. But the law on gambling provided a further analogy to complete it.

Gambling was immoral, and was prohibited in public. Nevertheless someone who

cheated at gambling could be punished for obtaining money by false pretence.

'The cases', wrote Acton, 'are analogous ,.... No man would willingly play

with a cheat, neither would any man in possession of his senses knowingly go

3
with a diseased woman'. If it was argued, farther, that the case was still

not covered, since the cheat was punished in retrospect, and was not under

perpetual surveillance, then, Acton pointed out, the case of compulsory vaccin¬

ation, where the law, in the interests of public health, interfered with pri¬

vate liberty in advance of possible danger, provided a suitable comparison.

Further legal analogies were provided; by the law for the suppression of

betting houses, which established the principle 'that persons who will persist

in doing an immoral thing must not do it in such a manner as to place tempta-
4

tion in the way of the thoughtless and ignorant'| by laws protecting minors

and women in cases where property and contracts were concerned - the argument

her© being that the Contagious Diseases Acts protected prostitutes themselves

from the consequences of a way of life almost as inevitable in their case as

1. Ibid.
2* Vide Burn: op.cit., p.158.
3. Acton; op.cit.. p.219. This argument did not sit very easily alongside

what iie had written about venereal disease being no deterrent to many
men.

4. Ibid.. p.2.20,



minority or feminity in the analogy; and by the Habitual Criminals Bill which

in their case presumed guilt until innocence was shown.

By these analogies with what was mostly recent legislation Acton attempt¬

ed to show that prostitutes and their customers, like other sections of the

community, must accept a greater degree of official interference in the inter¬

ests of public health. This was of course a highly debateable area, which had

been referred to by J.S. Mill in On Liberty (1859) to illustrate the conflict

between respect for individual liberty and the necessity of state interference

with those whose activities were subversive of the public good. Mill had been

uncertain how to resolve the question, and had written:

'Fornication, for example, must be tolerated,
and so must gambling, but should a person be
free to be a pimp, or to keep a gambling house?
The case is one of those which lie on the exact

boundary line between the two principles, and
it is not apparent to which of the two it pro¬
perly belongs. There are arguments on both
sides'. 1

But Mill's uncertainty in tiie particular cases he mentioned haul been

overtaken by legislative events, and in the Contagious Diseases Acts, the prin¬

ciple of the necessity of state interference seemed to have been so strongly

affirmed that Acton was able to suggest that 'the law that permits without

restraining is in reality an accomplice, and chargeable with the evils which it
2

refuses to remedy*. A major difficulty, however, which those who wished to

defend the Acts and extend them on such grounds, would encounter, was that

legislation of the kind mentioned by Acton in support of his position was based

upon no clear philosophical foundations. As Bum has pointed out, the measures

involved were 'the product of unco-ordinated decisions, responses provoked by
3

anger or fear or pity or impatience': '"evils ... were dealt with ... as

1. J.S. Mill: On Liberty. 1859, Jiveryman (1910) ndition, p.134. Mill
later became an opponent of the Contagious Diseases Acts,

2. Acton: op.cit.. p.221.
3. Burn: op.cit.. p.194.



they came to light*and while 'on the whole these restrictions on individual

liberty were moralistic and the morality which they tended to promote was, more

2
or less, that of the religious, fairly well-educated middle class', by no

means all such measures were of this description.

The absence of any clear guiding principles behind such legislation

created difficulties not simply for those who wished to endorse and extend the

provisions of the Contagious Diseases Acts, but also for Scottish churchmen

who wished to oppose and repeal them. Invasion of private liberty in the

interest of godliness and morality was good Calvinism, but although Vardlaw,

for example, had been able to sweep away arguments about 'encroachment on the
3

liberties of the subject' when he called for stricter penalties for those who

seduced minors, he as much as Acton had felt the need to support his arguments

by comparing penalties for seduction with the analogy of penalties for cheat¬

ing at gaming. That he felt this need, was an indication of how far social

conditions and the cultural climate had changed since the time of the Reforma¬

tion. Now that they were changing again, with the question of public health

and the Contagious Diseases Acts introducing even more complex cross-currents

of public opinion, it was far from obvious what attitude the Scottish churches

ought to adopt, and on what grounds.

1. Ibid., p.160.
2. Ibid., p.220.
3. V,ardlaw: op.cit.. p.153.



CHAPTER THIRTEEN:

REPEALING THE CONTAGIOUS DISEASES ACTS.

1. Establishment Silence.

The problem of what attitude they should adopt to the Contagious

Diseases Acts immediately divided the Scottish churches. The Church of Scot¬

land Assembly said absolutely nothing, and maintained an enigmatic silence as

to its motives.^ The Pree Assembly and U.P. Synod leapt on the abolitionist

bandwaggon almost without looking, and thereafter maintained a steady stream

of arguments for having done so.

Since it chose not to explain its silence, we can only guess why the

Establishment said nothing on the subject. Indifference to the serious social
2

problem of prostitution was probably not the reason, since as we have seen,

the Christian Life and Work Committee, although highly reticent, was aware of

it, and of the debate surrounding the Acts. It is more likely that reticence

about entering into possible conflict with Government over a matter which

divided public opinion - and probably also opinion witliin the Church of Scot¬

land - was the decisive factor which led the Scottish Establishment, like its

3
English equivalent, to keep silence.

Neither the U.P. Synod nor the Pree Assembly were constrained by such

considerations, and there were those in the latter who took a dim view of the

Establishment's position. 'I am not aware*, the Reverend Mr. Paton of Dal¬

beattie informed the Free Assembly in 1885, 'that the Established Church has

denounced them (the Acts) or petitioned against themj and I regret this fact

1. An overture to the 1875 Assembly, from an individual asking the Assembly
to petition Parliament for repeal of the C.D. Acts, was withdrawn after
it failed to gain support (vide C.of S.G.A. Acts (1870-75), 1875, p.70.
The 1884 Assembly did agree, however, to petition Parliament in favour of
the Criminal Law Amendment Bill. (Vide C.of S.G.A., Acts (1882-87) 1884,
p.84.)

2. Vide Ch.6:2.1, above.
3. At least at first.



all the more, seeing that this Church claims to be the bulwark of national
1

order*. It was not a charge which could be laid against Ms own Assembly

or the U.P. Synod. Petitions from these bodies to Parliament, demanding

immediate repeal of the Acts were to be an annual event from 1871 until 1886,

when their demands were finally met.

2. Pree Church and U.P. Objections.

The Free Church's first petition for repeal of the Acts, wMch was sent

to Parliament in 1871* rested on six objections to them: first, they had been

passed with so little publicity that they could not be regarded as expressing

the will of the people} second, they caused physical and mental suffering to

the women involved; third, they infringed these women's constitutional rights;

fourth, they were unlikely to succeed in their aim; fifth, they were immoral,

contrary to God's law, and likely to bring down divine judgement; and sixth,

while venereal disease was a serious problem, the Acts hindered other 'more
2 3

safe, scriptural and constitutional' ways of dealing with it. The U.P.

Synod's petition of the same year made much the same objections, emphasising

that women were not the only sex responsible for spreading venereal disease,

that not only 'gross cruelty' but considerable injustice was involved in the

Acts' operations (since many innocent women were apprehended), and that the
4

Acts had a 'hardening and debasing' effect on the women subjected to

1. P.C.G.A.P.& D., 1885, Debates, p.56.
2. F.C.G.A.F.& D., 1871, Debates, p.263 - The Assembly obviously had not

in miikL the methods actually described in Scripture (vide Ch.11:1
above).

3. This petition for the most part reproduced the arguments of Josephine
Butler's Aoraen's Protest of 1870 - vide J.£. Butler: op.cit.. p.9.

4. U.P.S.P., 1870-73, p.304.



them.^

3. Government Re-appraisal.

In 1871 the churches which sent these petitions, and the various other

bodies and individuals who were demanding immediate repeal, had some hope of

success. A Royal Commission, set up on the advice of a Parliamentary committee

chaired by Lord Dalhousie (who had presented the Free Church's petition in the

Lords) was reconsidering the whole question. But when it reported in July

1871, they were disappointed. Although the Commission recommended raising the

age of consent to fourteen, and wanted to do away with special plain-clothes

policemen and fortnightly medical examinations, the majority of its members

were not opposed to the Contagious Diseases Acts in principle. Prostitution,

in their view, was inevitable, and something had to be done about venereal

disease. Their proposals added up to a return to the provisions of the 1864

Act - which they considered less open to abuse than those of 1866 and 1869.

As frequently happens however the Government did not implement the

Royal Commission's proposals. Instead it attempted to solve the problem with

a Bill for the Prevention of Certain Contagious Diseases and the Better I>ro-

tection of Women. This Bill, presented in 1872, included provisions for

raising the age of consent and for punishing brothel keepers. It also provided

1. John Cairns, the U.P. leader, was an early recruit to the Abolitionist cause.
Josephine Butler (op.cit.. p.22) wrote of hor visit to Berwick-on-Tweed
in 1870; 'The United Presbyterians and other Scottish ministers were my
best friends here. The Rev. Dr. Cairns was timid about holding a meeting
although he was wholly in sympathy with us, and he did not at first like
the advocacy of ladies. he is a man of much influence in the Scotch
Church, and is said to be one of Sir William Hamilton's most distinguished
pupils. On reaching the platform he offered up a fervent prayer. It
was a full and excellent meeting, and, towards the close, unanimous'.
Cairns biographer does not record this incident. He does however include
(UacLwam op.cit., pp.582-3) an extract from one of Cairns' sermons, warn¬
ing individuals against prostitution and denouncing the argument that it
is socially necessaxy as 'only worthy of hell and the father of lies'.
The sermon, preached in Berwick, was an exposition of Proverbs, chapter 7.



for the conviction of women, who were caught soliciting or importuning (not

simply - as under the Acts - if they were known or suspected to be prostitutes)

as common prostitutes, and for their detention for up to nine months in hospital

if they were diseased. These provisions, unlike those of the Acts, were to

apply throughout the whole country.

The immediate effect of this Bill was a serious division of opinion

within the abolitionist camp. Many of those who wished to see the Acts re¬

pealed were also very anxious that the age of consent should be raised, since

juvenile prostitution was an extremely serious matter. Others, however,

including Josephine Butler, while sympathetic to this view, believed that the

remaining provisions of the Bill were too high a price to pay for this, and

saw it as a worse (because more all-embracing) version of the Acts. In the

event the Bill was so controversial t2iat Gladstone's unhappy Government was

forced to withdraw it. But it had given the subsequently re-united abolition¬

ists even more grounds to fear what the Contagious Diseases Acts might lead

to, and to struggle for their repeal.

Once involved in this struggle the Free Assembly and the U.P. Synod

became increasingly committed to the cause, and although 'influential persons

even within the (Free) Church'* supported the Acts, the majority which opposed

them was large enough to sustain a campaign that lasted long after repeal of

the Acts in 1886 had removed the original grievances. This campaign wa3

conducted by the U.P. Temperance and Morals Committee, and in the Free Assembly

by a Committee known initially as that 'anent The Contagious Diseases (".omen)

Acts 1866-9'. The latter was set up in 1873s its convenor (after 1874) was

Dr. lilliara Ferguson of Kininundy, an Elder; and its members included the

1. P.O. Ginqjson: Life of Principal Kainy, 1909, vol.ii, p.176. kainy,
addressing the 1880 Assembly (F.C.G.A.P.& D., 1880, Debates, p.284) was
careful not to condemn totally those who 'sincerely argued themselves
into the conviction that these Acts were right'.



inevitable and indefatigable James Begg, Francis Brown Douglas, an advocate

and former Lord Provost of Edinburgh, and a Major Boss - who j>resumably was

there to keep his colleagues right on military matters.

4. Cost and Ineffectiveness.

Each year the reports of this committee had something to add to the

battery of arguments for repeal. Its first report, in 1874, was concerned

with the cost of the Acts: in financial terras this was almost three times

what it had been a year earlier: in human terras it meant, despite two or three

hundred women •reclaimed'under the Acts' provisions, 1,605 'new recruits for

this army of sin and slmiae1, many of whom had been •lured up from the country

under false pretences* to be 'bought and sold by the dozen "like dumb driven

cattle"'.^ What happened to these women was described in the report of the

following year - they were subjected to such physical and moral suffering under

the Acts that many went mad or tried to kill themselves. Those costly Acts

threatened Ho land the country in the demoralised condition to which thoy
2

have brought other nations* — a proposition supported by the U.P. Professor

John Aer, quoted in the 1877 report, wlio implied tliat licensing had lost the

Franco-Prussian war, the French array being •powerless to break the line of the
3

German Landwehr. nerved by the thought of wife and children*. Above all,

the Acts were ineffective as far as disease was concerned: up to December

1874 only 30,460 of the 276,187 examinations under the Acts proved to be of dis¬

eased women - which showed quite clearly that tiie examination procedure was not
4

a sanitary measure at all, but 'a commission to sin*. Anyone who might doubt

the ineffectiveness of the Acts was referred, in the 1877 report, to the

1. P.C.G.A.P.& D., 1874, Debates, p.840.
2. F.C.G.A.P.& D., 1875, Keport XXX, p.2.
3. F.C.G.A.P.& b., 1877, iieport XXXIII, p.4.
4. F.C.G.A.P.& D., 1876, iieport XXX, p,4.



comments of M. Lecour, head of the Paris Medical Police, whose report of 1871

admitted not only that the licensing system, despite his own great powers and

vigilant men, had failed to contain prostitution and disease, but also that

'the evil oust be overcome not by legislative but by moral means'.^ To the

abolitionists Lecour was the demon king of French prostitutions this statement

was almost equivalent to the Pope admitting the failure of the confessional.

Much the same line of argument was followed by the U.P. Synod, whose

annual petitions to Parliament, while resting upon the grounds stated in 1871,

increasingly tended to emphasise the sanitary ineffectiveness of the Acts and
2

of licensing systems in general. Dr. Ker, in the paper already mentioned,

claimed moreover that prior to the introduction of the Acts 'the health and
3

morals of the army were improving, year by year', but that now this improve¬

ment had ceased, and deterioration had set in. The difficulty with arguments

of this kind of course was proof, since the other side could usually be relied

upon to produce statistics to the contrary. The 1879 report of the Free Church

Committee thus had to go into great detail in explaining how statistics public¬

ised by the Vicar of Portsmouth, showing a great decline between 1865 and 1876

in the number of prostitutes and in the amount of venereal disease, in fact were

misleading - since they had originally come from one of the chief policemen

involved in operating the Acts. Insofar as they were accurate, they could be

attributed to legal action provided for outwith the Contagious Diseases Acts.

On closer inspection, the Committee reported, Portsmouth under the Acts had

become '& sort of Paradise for prostitutes' and its Vicar's claims, as sixteen

other ministers in the town had observed, obscured the fact that it was full of

1. P.C.G.A.P.& D., 1877, Report XXXIII, p.2.
2. Vide U.P.S.P., 1870-73, p.451 (1372), pp.655 end 741 (1873).

U.P.S.P., 1874-76, pp.56,99 (1874); pp.406,435 (1875); pp.684,734
(1876).

U.P.S.P., 1877-79, pp.500,100 (1877)} pp.379,419 (1878).
3. F.C.G.A.P.& D., 1877, Report XXXIII, p.3.
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juvenile and clandestine prostitutes.

How valid were arguments of this kind? Were the Acts as costly in

human and financial terras and as ineffective in the control of prostitution

and venereal disease as the Free and U.P. Churches cle.imed? On balance it

now seems as if the Acts were both costly and a failure. The evidence which

Josephine Butler and her colleagues were able to collect about their human cost

and the interpretation they were able to put on British and foreign facts and

statistics finally persuaded Parliament to repeal the Acts. The historian

half a century later was thus able in tranquility to recollect them as 'a bad
2

system of vice-regulation'. But just how bad were they? Were the stories

of wrongful arrest, cruelty and suicide which the abolitionists collected a

fair index of their value, or were these exceptions which could be learned from

and avoided by better supervision, as Acton had suggested? Was the French

example really a fair comparison, or would England, given time and appropriate¬

ly amended legislation, have developed a uniquely humane method of dealing with

the sanitaiy problem? These questions cannot easily be answered now, because

so much that has been written about the acts since their repeal has been

selective, much of it biassed in favour of the opinions of the dominant and

courageous figure of Josephine Butler. let she and her colleagues were

involved in a controversy which was deeply political and their's was not a

disinterested enquiry. For this reason it is difficult to avoid the suspicion

that much more could be said in favour of the Acts, in terms of their cost and

effectiveness, than has hitherto been written.

It is not our business here however to go into this aspect of the

question any more deeply, for we must now turn to examine the fundamental

principles on which the Churches' opposition to the Acts rested.

1. F.C.C/.A.P.& B., 1879, Report XXXI, passim.
2, U.C.K.. .nsor: Ihmland 1870-1914. 1936, p.171



5. Malting Sin Safe.

The first and perhaps the most important of these principles was that

it was wrong for the state to attempt to make sin safe. The Acts, declared

the Free Church Committee in 1875, were 'essentially wrong and immoral in

principle* because they make 'first legal and then safe' a form of sin which
■j•the law of nature visits with a signal retribution'.

That this was the real purpose of the Acts was demonstrated by the judi¬

cious Principal Rainy in a paper reproduced in the Committee's report of the

following year. The problem, Rainy admitted, was extremely difficult:

prostitution, though always immoral, could not be put down by law, and 'it was

difficult for any but professional men to form an adequate idea' of 'the extent

and malignity' of venereal disease: but his readers were not to be confused by

claims that the Acts 'afforded an opportunity for dealing with the women, so as

2
to induce them to give up their mode of life*. In some cases that might

happen, incidentally, but the real object of the Acts, as its supporters would

admit, was different. It could be summarised by the statement that, in the

Acts,

•Government says to fallen women: 'We will
induce you to leave your miserable way of
life if we can; but those of you that will
persist, we shall at all events take measures
to examine, that we may know whether you are
diseased, and if so to cleans© you from dis¬
ease, that you may not 3»read it'. 3

In saying this, Rainy wrote, Government was primarily concerned not with

the women but with the men who might be infected by them: the fortnightly

inspections of the women would not have been provided simply for the women's

sake, had that end not been in view. The Acts, in short, were the only

1. P.C.G.A.P.& D., 1875, Report XXX, p.2.
2. Ibid.
3. Ibid.
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example of Government making 'arrangements for the sole object of securing

that immoral Acts may be committed in such circumstances as to guard against
1

disadvantages that ordinarily attend them'. In doing this, Government, and
2

indeed the nation, sinned and became 'an accessoiy before the fact*. Its

action, moreover, had the serious consequence of creating the impression, among

the women and many men, that although 'preachers and raoralists may warn against

it', prostitution was sanctioned by the state and 'regarded in high quarters
3

as a recognised institution*; and the principle thereby established opened
4

uj> a 'new and dark career' for Government. However well intentioned the

supporters of the Acts might be, they had chosen the wrong course, and must

find other ways of dealing with the health problem, since 'arrangements which

tend to give prostitution a more recognised and stable place in the social

system, are absolutely certain in the long-run to prove injurious to all kinds
5

of health, whatever effects may be ascribed to them in the meantime'.

Other leading churchmen took much the same line. The U.P. Professor,

John Ker, in the paper already quoted, remarked that while the nation was

'struggling to advance in the path of freedom and moral progress' the Acts
6

were 'a stride backward ... under cover of sanitary considerations*. No one

should be deceived by the appointment of Chaplains and matrons and other 'very

industrious measures' which were being made 'to show the reformatory effects

of the system', because these were simply a 'superimposed patch': the 'original

idea* had been quite clearly expressed by Sir Henry Storks, one of the Acts'

best-known supporters, when he had said that 'very little benefit will result

from the best-advised means of prevention until prostitution is recognised as

1. Ibid.
2. Ibid., p.3.
3. Ibid.
4. Ibid.
5. Ibid., p.4.
6. F.C.G.A.P.& D., 1877, lieport XXXIII, p.3.



a necessity*.^ The real nature of the Acts was reflected by what happened

in Bombay, Hong Kong and Yokohama, 'where the disguise is not so necessary'

and brothels were 'registered and marked to all comers as certified by our

2
Government'.

Sir Henry Storks' remark was also quoted in a paper, included in the

Free Church Committee's report of 1878, which had been prepared by Professor

Henry Calderwood and, before his death in 1873, by Thomas Guthrie. In this,

Storks' remark was given as one of the 'alleged excuses' for the Acts, the

other being to guard '"innocent wives and children" from the fearful sufferings

brought upon them in consequence of the immoral life of their natural protect-
3

ors'. The real purpose of the Acts, these writers held, was neither that of

checking immorality, nor that of stamping out 'those diseases which are its

natural results', but that of curing prostitutes quickly 'in order to enable

them to continue their evil practices with safety to their guilty associates'.*
This argument about the real purpose of the Acts, which was advanced on

numerous other occasions in the Free Assembly"* and the U.P. Synod, put an

interpretation upon the intentions of their supporters which was difficult for

thera to deny. Sir Henry Storks was correctly identified as one of the leaders

of the regulationists. He had been High Commissioner in Malta, where he had

gained a rather misleading impression of the sanitary effectiveness of Regula¬

tion,^ and thereafter became an enthusiastic supporter of such measures.

Much of course turned upon what was meant by calling prostitution a necessity,

1. Ibid.
2. Ibid.
3. F.C.G.A.P.& D., 1878, Report XXXI: p.3.
4. Ibid.
5. In the debate in 1882, for example, Dr. Ferguson, the Convenor of the Free

Church's Committee, noted that nine-tenths of the examinations under the
Acts (up to 1880) had been of healthy women and were thus really just to
find out if the woman was fit to work as a prostitute (F.C.G.A.P.& D., 1882,
Debates, p.48).

6. Vide Acton: op.cit.. pp.189ff, and G. Petrie: A Singular Iniquity. 1971,
pp.99ff.



especially if opponents of the Acts recognised that prostitution could not be

put down by law. But substantially, the churchmen we have mentioned were

correct in saying that what Rainy put into the mouth of Government was the

position of the Acts' defenders. In this, liainy was in fact writing in terms

almost identical with those in which Acton had written*. Acton and those who

thought as he did clearly were concerned primarily with protecting men from

infection, and tiny attempt to persuade women to give up prostitution undoubt¬

edly was given a much lower priority. Under these circumstances therefore it

would have been difficult to deny that Government was an accessory before the

fact, and that by its action prostitution was encouraged - for had not Acton

himself argued that the existence of prostitution itself caused more prostitu-
2

tion to take place'/

hut then, as Acton had also observed, Government inaction as much as

action made it an accessory before the fact, and prostitution already had an

established place in the social system* This was something which the argu¬

ments of Rainy and the other churchmen tended to ignore, for while they admit¬

ted the existence of a health problem, they often wrote as if they, as critics,

had no responsibility for solving it. Rainy, as we have seen, shifted the

burden of responsibility on to the shoulders of medical and other experts.

Guthrie's evasion was perhaps even worse, since a few years before the Acts

were passed he had written to the Daily Telegraph in the following terms:

•They talk, bir, of the liberty of the subject.
Let no man confouDd the liberty of the subject
with licence and licentiousness, and I hold that
the worst enemy of liberty is he who does so
confound them. why, the liberty is all on the
side of evil-doers. I know many parents in Edin¬
burgh who tremble to send their young men, even on
lawful business, through the streets at night? I
know of others who refuse to live in certain parts
of the town, otherwise most desirable, on account

1. Vide Ch.12:7, above. and Acton: op.cit., p.206.
2. Vide Ch.12:1, above.



of the temptation thrown in the way of the
younger members of the family. Why should
this be tolerated? Why should the liberty of
the well-doing be encroached on and circum¬
scribed by the licentiousness of evil doers?
Our magistrates should exercise the law - should
clear the streets of every one of these infamous
women, and make them at least decent if they
cannot make thera moral and virtuous. On the
Continent no such offence to decency is seen.' 1

This outburst was not of course a demand for the Contagious Diseases

Acts as such, but by referring to the Continent so approvingly and by demanding

decency where morality might not be possible, Guthrie had been pointing in the

direction of the Acts. His attack on them, and that of Hairy, insofar as they

presented no positive alternative to the Acts, thus made it look as if they

were exercising the harlot's prerogative, of using power over public opinion

without accepting responsibility for what might happen were the Acts repealed.

In defence of these churciunen, however, it could be argued that they did

suggest practical alternatives to the Acts. Professor Ker, for example, was

aware of such criticism, and anxious to answer 'the wise men who fall back on

2
their one argument in favour of the Acts - "But we must do something."' In

order to meet this, he cited the report of tiie Glasgow Chief Constable for the

previous year, which showed that prosecutions had reduced the number of Glasgow

brothels from 204 to 79» that police action had suppressed a great deal of

soliciting on the streets, causing many prostitutes to leave the city, and that

both the number of crimes in the city and the number of patients in the Lock

Hospital had decreased. 'All this', Ker stated, 'shows what can be done by

wise and firm Magisterial action's and it was 'the direct reverse of the

Government Acts, which legalise the vice ... and naturally lead to the increase

of vice, and by consequence, and ere very long, to an ever-enlarging circle of

disease'

1. Daily Telegraph. July 1 1862, quoted in Actons op.cit., p.221.
2. P.C.G.A.P.& D., 1877, iteport XXXIII, p.4.
3. Ibid.



Claims of this kind,^ however, were not too difficult for the regulation-

ists to answer, for even in the report cited by Ker it was admitted that many

of the prostitutes driven out of Glasgow were 'possibly following their vicious
2

calling elsewhere'. The effectiveness of police measures of the kind des¬

cribed was extremely questionable; and there is some evidence to suggest that

the policy of the Glasgow police may only have hardened the hard core of pro¬

fessional prostitutes (to whom frequent fines became in effect like licence-

renewals) without removing (but perhaps intensifying) the causes of a vast
3

amount of part-time prostitution in the urban underworld. The reduction in

venereal cases at the Lock hospital, likewise was no proof of a decline in the

disease's incidence.

The churches did, however, suggest anotnex alternative to the Contagious

Diseases Acts, and this wa3 more difficult for regulationists to answer on the

grounds of principle. It appeared in the free Church deport of 1875, and in

Guthrie and Calderwood's paper, and referred to the fact, which Acton had

assumed to be unalterable, that very few men in the aruy were married. The

Committee did not see this as unalterable, and 'urged the attention of all

Christian patriots' to the 'anomaly in a Christian country of a great army

. 4
prevented, with a few exceptions, from marrying. The army, the Committee

claimed, should be reorganised to 'permit the soldiers to form family ties';

and no doubt with its complaints about the expense of the in mind, it

remarked that 'all the statistics show that marriage means in military as in

civil life steadiness, health, self respect, a longer life, freedom from

5
invalidising (and) a superior and cheaper soldier'.

1. Vide also Ch.6:3.1.2.. above.
2. F.C.G.A.P.& D., 1877, deport XXXIII, p.5.
3. Vide A. Flexner: Prostitution in ^urope. 1919, pp.244ff. for the account

of an acrid controversy between the Chief Constable of Glasgow and the
Inspector of the Parish, which supports this contention.

4. F.C.G.A.P.& D., 1875, deport XXX, p.3.
5. Ibid.



Tliis argument was difficult for regulationists to answer because the

major argument against it was not one of principle but of expense. For what

the Free Church wanted, more public money would presumably have had to be

spent on soldiers' pay, married quarters and transport. No doubt this sounded

extremely idealistic to many contemporaries, but it does in some measure save

the churches' attack on the Acts from the charge of irresponsibility.

One further aspect of the churches' attack on the Acts as a way of

'making sin safe' remains open to serious questioning. what did they really

believe about venereal disease? How far did they see it as a deterrent or as

retribution? They certainly spoke of venereal diseases as 'the dreadful results
1

of sin', but they were vague about the nature of the causality involved.

Prostitution was a sin 'which the law of nature visits with a signal retribu-
2

tion*: the Acts, in malting it safe were thus held to 'traverse the moral low'.

'Yet it was apparently quite different* to endeavour to heal, and beseech the
. 3

sufferer to "sin no more, lest a worse thing" befall her'. The church did

'not oppose Lock Hospitals, or any approved means, including examination of the
4

person of course, of alleviating and removing' venereal disease. Hut it was

'quite a different tiling to violate the sanctity of nature in a healthy woman,

by such examination as these Acts enforce, before, and in order to, the com-

5
mission of sin'.

The notion of nature and of the moral law employed here was curiously

confused. Leaving aside the question of compulsory examination — where they

were on firmer ground and to which we shall return in a moment - the churches

here seem to have been saying that treatment unaccompanied by moral teaching

broke the moral law whereas treatment accompanied by it did not. Yet if

1. F.C.U.A.P.& D., 1876, deport XXX, p.4.
2. F.C.G.A.P.i: D,, 1875, deport XXX, p.2.
3. F.C.G.A.P.& X)., 1876, deport XXX, p.4.
4. Ibid.
5. Ibid.



venereal disease -was nature's revenge was it right under any circumstances to

interfere? The probable reply to this was that mercy demanded treatment and

so over-ruled the demands of natural law. But if that was the case, was

preventive medicine of the kind employed under the Acts not also demanded by

mercy? The distinction between these two kinds of medical treatment is a

difficult one to sustain, since as Acton would probably have argued, the moral

teaching which accompanied the former could represent little more than a pious

hope, while its absence scarcely justified withholding treatment from those

who almost certainly needed preventive treatment. What it meant, in this

context, 'to violate the sanctity of nature in a healthy woman' - if that woman

was willing to be examined - is difficult to locate on any moral map. The

fact of the matter seems to have been that medical advance, and in particular

the development of preventive medicine, had undermined the traditional, although

sub-Christian, argument about venereal disease as a form of divine punishment.

The churches, however, were unwilling to give up this argument, presumably

because they still believed that it was a deterrent to prostitution, despite

what Acton ixad written to the contrary.

6. The Liberty of the bub.iect.

A second fundamental objection to the Acts raised by the churches was

that they violated not just the liberty of the subject, but that of the lower

classes, and of women in particular. As the statements of Wardlaw and Guthrie,

quoted above, have shown, this argument was not one which they had deployed

against other methods of dealing with prostitutes. But onoe involved in the

agitation for repeal it was frequently on their lips.

This argument was popular with the abolitionists because their investi¬

gations had uncovered several cases of innocent women being arrested under the



Acts as prostitutes.^ It was also on argument which was likely to gain much

popular support - for, since the Acts employed what wore virtually secret

police, who knew who would next be arrested, unless they were very obviously

women of the middle and upper classes?

The argument tiiat the Acts were biassed against females and against the

lower classes was used, as we have noted, from the beginning by both the Free

and U.P. Committees. The former's report of 1882 summed the argument up by

stating that the Acts 'are unequal laws, for one sex only - and that perhaps

the least guilty. They ruthlessly degrade women, and bring many industrious
2

and virtuous women under suspicion'. The same report pointed up the class

aspect by asking 'what classes of women are watched?' and letting one of the

doctors involved reply '"dressmakers, married women, the wives of labourers
3

and small tradesmen, and servants of course"'. The Acts, in 'treating a

woman us guilty until she can prove her innocence* were thus, the Committee
4

noted, 'a dangerous violation of the Constitution*.

insofar as the Acts were operated in this way, although it was not, as

we have noted, the way in which Acton had wanted them to be operated, argu¬

ments of tula kind were unanswerable. Bearing in mind the sort of comments

Wardlaw and Guthrie had expressed before the acts came into being however, it

is only fair to their supporters to point out that class-distinction, disre¬

gard of femalo rights and indifference to prostitutes as persons were features

1. Vide P.C.G.A.P.& D., 1882, Report XXXI, pp.lff.
2. P.C.G.A.P.& D., 1882, Report XXXI, p.4.
3. Ibid. This was taken from the evidence of Dr. Barr of Aldershot to the

Commons Select Conanittee of 1869. hvidence of the class bias of regula¬
tion systems outside Britain was provided in the Free Church Committee's
1877 report. This (F.C.G.A.P.& ©., 1877, Report XXXIII, pp.5ff.) cited
an account by Josephine Butler of M. Lecour's failure to prove the impartial¬
ity of his system by prosecuting an upper-class male. The issue was
somewhat confused however by Josephine Butler's intense dislike of Lecour
and her dosire to prove that (ibid.) 'Regulation ... opans wide the flood¬
gates of fiendish passion*.

4. P.C.G.A.P.& D., 1882, Report XXXI, p.4.
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which pervaded the middle and upper classes, and the churches of the time.

7. Repeal and After.

By the end of the 'seventies the arguments of the abolitionists

were gaining ground. The campaign no longer simply concerned the merits and

demerits of the Contagious Diseases Acts but, especially after the creation in

1875 of The British and Continental Federation For The Abolition of Government

Regulation of Prostitution, the abolition of all and every system of regulation

wherever it might be found. The Federation, again led by Josephine Butler

and James :.tansfield (whose total involvement in the campaign had airetidy cost

him his career in Government), attracted support throughout nurope and beyond,

held regular conferences and international congresses, and guined support for

local activities, especially from women's and working men's associations.

hone of this however was done without bitter opposition and often ridi¬

cule. Despite the presence in the abolitionist camp of such distinguished

contemporaries as John Stuart dill, Herbert spencer, F.W. bowman and Florence

Nightingale, influential sections of the press,1 the medical profession and of

course the services were hostile. H.A. Bruce, home Secretary in Gladstone's

first Cabinet, who had introduced the Bill of 1872, had described the abolition-
2

ists as 'hysterical and ignorant'.*"

By 1879 however, Government was increasingly uncertain about what should

be done with the Acts. Between 1870 and 1877 8,046 petitions, signed by

1. The Free Church Committee complained indignantly (F.C.G,A,P.& D., 1377,
Report XXXIII, p.7) that the British press totally ignored the activities
of the Federation.

2. Vide P.C.G.A.P.& D», 1877, Report XXXIII, p.4., for Dr. Ker's defence
against this charge. In relation to Mill and Spencer's opposition to the
Acts he declared (ibid.) 'though every bishop and presbyter in the Christ¬
ian Church were on the other side, I should say, "let ay soul be with the
philosophers." I honour in sy heart their noble stand for constitutional
right and the dignity of the moral law'.



1,9491271 people had reached Parliament^ and the minority of M.P.s who voted

for Bills demanding repeal was steadily growing. In 1877 a farther 156 peti-
2

tions, signed by 20,880 people arrived. Although the monster petition was

3
something of a Parliamentary commonplace, and although the abolitionists

remained in the minority, it was decided that the time was ripe for a Select

Committee to re-appraise the Acts. The possibility that repeal might save

some public money was not least among the reasons why this Committee was set up.

The Select Committee's work was interrupted in 1880 by the fall of

Disraeli and the return of Gladstone. This helped the abolitionists, since

although repeal was not strictly a party issuo the reconstituted Committee now-

included abolitionist M.P.s, including Stansfield. This was noted with approval
4

by the Bree Church Committee in 1880, but the attack was kept up! .iainy and
5

Begg both spoke against the Acts in the dabate of that year, and both the

Assembly and the U.P. Synod continued to send their annual petitions to Parlia¬

ment.

The Select Coimaitteo eventually reported in 1882. Much to the dis¬

appointment of the abolitionists the majority favoured retention of the Acts,

on the grounds that they were effective, seemed not to oneourage prostitution

and reduced the amount of child prostitution. The minority, however, produced

another report, stating that soldiers in the areas under the Acts were no

healthier or unhealthier than elsewhere, that prostitutes in those areas had

greatly increased in number, and that if child prostitution had declined, it

was because the police had been active in suppressing it of their own volition

- not because the Acts demanded this. This report was as effective as that

1. Vide ibid., p.2,
2. Vide P.C.G.A.P.& D., 1878, Report XXXI, p.1.
3. By 1882 the Free Church Committee was sending out instructions about the

proper way to frame petitions to Parliament (vide F.C.G.A.P.& D., 1882,
Report XXXI, p.4).

4. P.C.G.A.P.& D., 1880, Report XXXI, p.1.
5. Ibid., Debates, pp.284ff.



of the majority and in April 1883 Stansfield gained a Parliamentary majority

for a Bill to repeal the second of the Contagious Diseases Acts. This did

away with the special police and the system of compulsory examination.

In May of that year the Free Church Committee claimed, with some justi¬

fication, that religious bodies had played a large part in the victory of the

abolitionists. Their crusade, however, was far from over, and a new committee

was appointed to watch over and assist further measures 'for the promotion of
■j

social purity, such as the proposed Act for the Protection of Xoung omen•.

8. The White Slave Trade.

Towards the end of the 'seventies some of the abolitionists became aware

not only that there were child prostitutes in Britain, but that hnglish girls

were being abducted to the Continent and especially to Belgium, where they were

enrolled as prostitutes. The reason for this trade was that while the age of
2

consent in most i-uropean countries was eighteen, in Britain it was only twelve:

it was thus difficult to recruit children for prostitution on the Continent,

where parents or others interested might find the children and bring a success¬

ful prosecution. hnglish parents, however, had first to find the child and

then to prove that she had gone unwillingly — a task made very difficult because

the police - especially in Belgium - were often hand in glove with brothel

keepers and unlikely to help either in finding the girls or in proving an
f

unwilling abduction.

That this trade was being carried on systematically was confirmed by an

investigator sent to Belgium by the Home Secretary, on the prompting of Joseph¬

ine Butler and others. The trade worried many people in Britain since all

classes of girl were involved, some being kidnapped by apparently innocent and

1. F.C.G.A.P.& 1)., 1883, Debates, p,189.
2. I.e. the minimum age at which marriage was legal.



respectable governesses. Josephine Butler soon had a thousand ladies signing

a petition to the Home Secretary demanding measures to rectify matters, includ¬

ing raising the age of consent. Petitions were also sent by the Free Church,

as a result of an overture from the Presbytery of Ellon,* and by the U.P, Synod.
2

The latter demanded changes in Belgian as well as English law to 'make it

impossible for any woman, who is a subject of her Majesty the Queen, to be

deprived of her liberty by fraud or force, and to be kept in bondage in that
3

country for the vilest purposes *.

Very soon after these petitions were sent, a Select Coraaittee, whose

members included Lord Dalhousie, was set up and reported a year later, in July

1882. Its conclusions, while doubting the unwillingness of some of the girls,

in general substantiated the claims which had been made about the trade. It

recommended raising the age of consent to sixteen and the age of unlawful ab¬

duction for immoral purposes from 16 to 21 (as well as sane other measures

designed to check the trade) and led in 1833 to a Criminal Law Amendment Bill,

which incorporated these recommendations. It was to watch over this Bill that

the Free Church had set up its new committee in that year.

This Bill passed through the Lords only to be shelved by the Commons in

1883 and again in 1884 on the grounds ofpressure of other business. Part of

the reason for this was that the Bill was concerned with abduction of juveniles

into prostitution not only abroad but also at home, and while abolitionists

did not underestimate the importance of this, they were still at this time

preoccupied with what they considered to be the root evil, namely regulation -

for attempts were still being made to reintroduce measures similar to those

repealed by Parliament in 1883. On this point the Free Church for once did

not see exactly eye to eye with Josephine Butler, who had objected to certain

1. F.C.G.A.P.& D., 1881, Debates, p.248.
2. The age of consent for females in Boots law was also twelve years.
3. U.P.S.P., 1880-82, p.385 (1881). Vide also ibid., p.681 (1882).



387.

aspects of the hill directed against soliciting, on the ground that they were

anti-woman. The Bill, said Dr. Ferguson, convenor of the new as of the old

committee, must be seen as an overall advance and so should be supported,

especially now that Lord Shaftesbury liad introduced on amendment Baking male

as well as female 'loitering and importuning' punishable.1
2

The broadening interest of this committee in Social Purity was illus¬

trated at this time by its commendation of the Whitecrass Union, founded by

Cilice Hopkins, which now had an Ldinburgh Council. Its aims for young men

were very much in line with the church's general attitude at this time. These

aims were:

'1st. To treat all women with respect and to
endeavour to protect them from wrong and
degradation. 2nd. To endeavour to put down
all indecent language and coarse jests.
3rd. To maintain the law of purity as equally
binding upon men and women. 4th. To endea¬
vour to spread these principles, and to help
brothers and companions{ and 5th. To use every
possible means to fulfill the Command "deep
theyself pure."' 3

The third of these aims was perhaps the most important insofar as it represent¬

ed a very pointed criticism of the double sexual standard of the time. 'The

women of our land', declared Dr. Ferguson 'are awakening to the crisis that is

upon us; let the men awake too, and join hand in hand tliat this body-and-soul-

destroying vice may be driven from amongst us and purity and health restored
4

and secured'. In this demand for a single standard .Josephine Butler and the

Free Church were at one.

The wider interests of this Committee, and its agreement with Mrs.

Butler were again reflected in the following year when its Report called for a

'bospel Purity Crusade*, and for renewed efforts to keep up the campaign for

1. Vide F.C.G.A.P.& D., 1884, Report XXXI, and Debates, pp.190-192.
2. The Committee's name was changed this year to 'The Committee on Legisla¬

tion concerning docial Purity' (ibid.).
3. Ibid., p.192.
4. Ibid.



repeal of the remaining Contagious Diseases Acts, In phraseology borrowed

from Josephine Butler, it noted that '"our real foes are the permanent offic¬

ials of the great military and naval departments of the Abate*",^ who wanted

to reintroduce the Acts' provisions in some form. The extent to which the

patriarchs of the Free Church had been charmed by Mrs. Butler was remarkable.

In the debate, Mr. Paton, the minister of Dalbeattie, declared:

'I do not know exactly the opinion of the
members of this Mouse regarding female
franchise, but I most earnestly desire it;
and one of my chief reasons for it is, that
when the ladies have votes, they will be on
the side of social legislation, and for
sweeping away such obnoxious acts'. 2

Mr. Paton was roundly applauded for expressing these statements: the petition

wliich followed however was for repeal of the remaining Acts and not for female

suffrage.

It was the last of the Free Church's petitions against the Contagious
3

diseases Acts: what was left of them was repealed before the Assembly met

again in 1386. In the year between the Assemblies of 1885 and 1886 the

Criminal Law Amendment Act also passed on to the statute book. Parliament,

previously reluctant to proceed, with Bills on this matter, had been precipitated

into enactment by tae publication of journalist V,,T. otead's series of articles

in the Pall Mall Dazette on 'The Maiden Tribute of Modern Babylon'. These

articles confirmed the worst suspicions of many of Stead's contemporaries about

the prevalence of juvenile prostitution in London, tiie trade in virgins for the

domestic and foreign market, and the brutal atrocities wiiieh accompanied it.

The low age of consent, ntead pointed out, made it impossible in most cases to

proceed against those who procured, cheated, raped and half-murdered young

1. F.C.G.A.P.& P., 1885, iieport XXXI, p.3.
2. Ibid.. Debates, p.56.
3. The U.P. Synod also kept on petitioning to the end. Vide e.g. U.P.S.P.,

1883-85, p.594 (1885).



girls. Particularly concerned to prove his allegations beyond any sliadow of

doubt, Stead, with the help of Josephine Butlor and the Salvationist Bramwell

Booth, forced a test case by himself buying a girl and then publicising what

he had done. This resulted in a prison sentence of three months for Stead,

but it helped to prove his case - although more substantial help was provided

by his threat to name public figures, including members of the Government

(from June 1885 to February 1886 the Tories were back in power) who were

involved in the prostitution scene.

Stead's campaign was supported not only by Bracwell Booth, but also by

other more orthodox ecclesiastical figures, including Temple, Bishop of London

and Cardinal Manning. The Free Assembly and the U.P. Synod, meeting in. 1886,

also expressed their satisfaction at the jessing of the Criminal Law Amendment

Act as well as at the final repeal of the Contagious Diseases Acts. The former,

declared Dr. Ferguson in the Free Assembly, had not been passed too soon, espec¬

ially in view of revelations tliat 'in localities which seemed fair and pure and

beautiful there had been an undor-ctorrent of immorality which made one shudder
■j

to contemplate'.

The deep disquiet aroused by the events of 1885-1886 obviously strength¬

ened the Purity movement in the Free and U.P. Synods. It was in tliis year

2
that the latter decided to issue its Pastoral Letter on Purity, wliicli lias

3
already been discussed; the bynod also at this time urged its Temperance and

Public Morals Coamittee 'to be watciiful against any attempts to reintroduce the

spirit of the (Contagious Diseases) Acts in the form of hospitals subsidized
4

and controlled by Government'. In the Free Assembly the .Social Purity Com¬

mittee was discharged, but before it was, it took the question of the nation's

1. F.C.G.A.P.& D., 1886, Debates, p.60.
2. U.P.S.P., 1886-88, p.60 (1886).
3. Vide Ch.8:2, above.
4. U.P.3.P., 1886-88, pp.60 and 272ff. (1886).



sexual morals by the horns, declaring that while 'the attainments of the past

year must be an encouragement to Christian people to persevere in seeking

righteous legislation even in the face of the most formidable and persistent

opposition'^, it was now necessary to deal with the causes of prostitution

rather than its effects:

'One of the most pressing needs of our time
is a revolution in the morals of political
life. Unless principle is put before party.
and our legislators are men of Christian
principles, whose views are sound on great
moral questions, there is no security that
our laws will be framed in accordance with
the eternal laws of righteousness and truth.' 2

1. F.C.G.A.P.& D., 1886, Keport XXXI, p.3.
2. Ibid.



CHAPTER FOURTEEN:

REGULATION AT HOAiK AND ABROAD.

1. Imperial, Colonial and Continental Vice.

If anyone thought that this was an inscription on the tombstone of

the churches' interest in state-regulated vice they were mistaken. The

corpse of the Social Purity Committee was barely cold before its convenor,

1
Dr. Ferguson, was up on his feet again, informing the Assembly of 1887 that

there was still in operation, in seventy stations in India and more than

eleven in the Crown Colonies, a system of state-regulated prostitution simi¬

lar to that which they thought had been abolished by the Repeal of the Con¬

tagious Diseases Acts. The Great Crusade, far from having ended, was only

entering a new phase, to which the Free Assembly responded by appointing a

new Committee on the State-Regulation of Vice, under the Convenorship of the

Rev. John Dymock of Kemnay in Aberdeenshire and with Dr. Ferguson among its

members.

This committee and the U.P. Committee on Temperance and Morals were

if anything more active than their predecessors. A motive for this was

provided by the churches' missionary interest, especially in India, where

according to Dr. Ferguson, the system of stote-regulated vice was 'seriously
2

interfering with the work of the Christian church'. The same point was

made in the U.P. Synod, which dejjrecated 'the setting before those under our

rule in foreign lands of an example so lowering to the fair fame of our
3

country, and so dishonouring to our Christian civilization'.

To illustrate this point a member of the U.P. committee had written

1. Dr. Ferguson, although 'a staunch Conservative in politics' according
to Rainy's biographer (P.C. Simpson: op.cit., Vol.2, p.202), was not
afraid of embarrassing his party, now back in office after a six months'
break in 1886.

2. F.C.G.A.P.& D., 1887, Debates, p.188.
3. U.P.S.P., 1886-88, p.487. (1887)



an article for the Church's Missionary Record, which appeared in November

1887. Under the title, Britain's Mission of Vice to the frorld. the writer

set out to show how 'both nationally by our Government, and individually by

our actions, we are spreading evil, vice and death, among millions of our

fellow creatures'.'' He was concerned, in particular, with drunkenness and

impurity. The former, 'our chief national vice', had 'degraded and destroy¬

ed ... many native races' including 'the iied Indians of the Far «est, the

"Blacks" of Australia (and) the Maories of New Zealand'. Currently it was

most conspicuous in South and West Africa and in India. In outh Africa,

native customs discouraging or even forbidding drink and drunkenness had been

disrupted by the arrival of the British, with 'the Bible in one hand and the
3

brandy bottle in the other'; in »est Africa, British firms, 'the members

of which are most excellent men, many of theni ... sincere Christians',

imported from Germany and sold, sometimes at a profit of 700 per cent.,
4

spirit 'so strong that the native painters use it instead of turpentine*;

and in India, where although 'there have always been native intoxicating

drinks, and, in consequence, native drunkards* the introduction of European

habits and the custom of raising revenue by auctioning licences to the high¬

est bidder had wrought havoc: 'the example of their rulers has led many

native gentlemen to acquire intemperate habits, their comparatively feeble
5

constitution, and the climate of the country, leading them quickly to ruin'.

As far as impurity was concerned, however, there was little in this

1 • The Missionary Record of the United Presbyterian Church, Nov. 1 1887»
p.346.

2. Ibid.
3. Ibid.. p.348 (A popular phrase: vide F.C.G.A.P.& D., 1888, Report

XXXII, p.3; 'What can the natives of India think of Christianity,
when a nation calling itself Christian brings Bibles in the one hand
and Vice-licences in the other, and provides for its troops prostitutes
as well as preachers?')

4. U.P. Missionary Record; op.cit., p.347.
5. Ibid.



writer's view which the British could teach India. 'The natives, alas1,

he declared, 'do not need to be encouraged in this direction. While their

creed forbids drunkenness it panders to lust'let, he went on, *if

heathen religions thus approve of prostitution, is that any reason why we,

2
with our enlightened Christianity should do the same?* This, however, was

just what Great Britain had done. Among its soldiers and sailors, 'the

great proportion of which is celibate', he stated, 'sexual indulgence is

regarded by the authorities as a necessary evil which, as it cannot be re-

3
pressed, should be regulated and guarded'. After the passing of the

Contagious Diseases Acts the system had quickly been implemented overseas,

with dire consequences. In Hong Kong 'men have been actually employed and

paid by the representatives of the Eueen of England to compass the fall of

Chinese women, in order to lead them to enrol themselves in the ranks of

registered unfortunates'; and Sir J. Pope-Hennesy, for protesting about this
4

'slavery ... under the flag of England', had been forced to give up his

Governorship of the colony. The military authorities were 'so utterly
5

indifferent ... to public opinion at home' that whenever Egypt and Burmah

were occupied (Egypt in 1882 and Upper Burmah in 1886), state-regulated

prostitution was immediately introduced. Some progress, the writer was glad

to say, hod been made: repeal at home had led to the suspension or abolition

of regulation in Jamaica, Trinidad, Barbadoes and Labuan and it was expected

soon to cease in Ceylon, Hong Kong, the Straits Settlement, Malta and Gib¬

raltar. 'This is something to be thankful for. But much remains to be
6

done'. The list of places where regulation continued included India,

1. ibid.. p.348.
2. Ibid.
3. Ibid.
4. Ibid.
5. Ibid.
6. Ibid.



Burmah, Egypt, Canada, Cape Colony, Queensland, Victoria, Tasmania, New

Zealand and Fiji - 'that wonderful trophy of modern Missions'.^
The missionary motive for repeal then was prominent. This writer

repeated the assertion that in India, regulation was 'one of the most serious

2
obstacles to the spread of the gospel'. Missionaries and their wives

protested against it, but their authority was undermined 'when the people
3

turn to us and say "the Government allows it"'. Together with drink and

the opium trade it made the missionary's task incalculably more difficult -

'Our work now in several parts of the globe is not merely to dispel heathen

error, but to destroy the vices which we ourselves have introduced and
4

fostered'.

These complaints were re-echoed in the Free Assembly, whose committee

had sent all of its ministers a copy of the Tract, 'Slavery under the British

Flag', written by Josephine Butler's friend Alfred Dyer. Dyer was now in

India gathering more information and learning appalling things, the Assembly

was told. 'Some medical and military officers', the committee stated, had

even printed a document proposing 'a regular recruiting system, with a capi¬

tation fee of three rupees* to gather 'the greatest number of the most

attractive women they can obtain to fill the barracks or camps in which the

1. Ibid.
2. Ibid.
3. Ibid.
4. Ibid., p.349. The U.P. writer, not insignificantly, failed to touch

upon one aspect of this question. Although, during the nineteenth
century, syphilis was not, in general, as dangerous or fatal a disease
as at earlier periods in Europe, European expansion brought it to all
but the remotest areas of Central Africa and Central America, and often
with devastating effects, since the native population lacked European
immunity. According to iiaveloek Ellis (op.cit.. vol,VI, p.327), 90 per
cent, of the Raganda people of Uganda were found to be suffering from it
in 1907, and it accounted for 50 to 60 per cent, of infant mortality
among them. This people, wrote Ellis (ibid.) 'were a highly intelligent,
powerful and well-organised tribe before they received, in the gift of
syphilis, the full benefit of civilization and Christianity, which ...
ha3 been largely the cause of the spread of the disease by breaking down
social customs and emancipating the women. Christianity is powerful
enough to break down the old morality, but not powerful enough to build
up a new morality'.



i>oor slaves of British lust are confined'.^ I>es£>ite the evasive statements
2

of the India Office and the 'painful and repulsive' nature of the subject,

the Church must continue to protest.

Protest followed. The committee and that of the U.P. Synod joined

with local Vigilance Associations to organise public meetings in Edinburgh,

Glasgow, Dundee and Aberdeen. These, held in November 1SS7, were addressed

'by well-known speakers from the south, such as Mrs. Omiston Chant,'' ii.J.
4

Wilson, MP. and others, and also by local ministers and laymen of personal
5

weight and representative character'. The Free and U.P, committees had

hoped to involve the Church of Scotland as well, but 'it was found that

there existed no established Church Committee within whose province it lay to

take part in such a project'.**
The campaign thus launched was to be fought against regulation in

three areas: in India, in the Colonies and on the Continent. What the

churches could do about the last of these, beyond sending representatives

to meetingsof the International Federation, was limited, but they kept their

members informed of progress on that front year by year. They were also

limited in what they could do about the self-governing colonies, although

hero they took more active measures to stimulate their Presbyterian and

Protestant colleagues in those countries to set up their own repeal move-

rnents. (They had been advised to do this in 1888 by the Colonial Secretary

Lord knutsford, the first in a series of Colonial Secretaries, for whose

1. P.C.G.A.P.& D., 1888, deport XXXII, p.2.
2. Ibid., p.3.
3. Mrs. Chant figured in numerous protest movements of the period, concerned

with the subject under discussion, with temperance and with women's suf¬
frage. She seems to have been the late nineteenth century equivalent of
a cross between Mrs. Mary Whitehouse and Miss Vanessa Redgrave.

4. MP. for Sheffield. Mrs. Butler should also have spoken, but was ill.
5. U.P.S.P., 1886-88, p.1167 (1888). Meetings were later held in Inver¬

ness, Perth, Hawick and Greenock.
6. F.C.G.A.P.& Dm, 1888, Report XXXII, p.2.
7. To the Free Church Committee's delight, when they asked an experienced

English repealer what was the most suitable piece of literature to send
to these ministers, he replied that 'there was nothing equal to a state¬
ment prepared sixteen years ago by Principal Rainy' (F.C.G.A.P.& D,, 1889,
Report XXXII, p.3, and vide Ch.13:8, above).



abolitionist efforts in the other colonies they had, in general, only

praise. } The great problem however was India.

2. India.

The problem, more precisely, was the Indian Anay, in which disease
2

was rife and the mortality rate had long been high. Much of the disease

could be attributed to tropical and insanitary conditions, but a good deal

of it was venereal, and attempts to deal with venereal disease in the Indian

Army dated at least from the early years of the nineteenth century. Various

experiments had been made with the medical supervision of prostitutes: Lock

Hospitals were opened 'in one Presidency or another because the state of

things is so bad, closed because things only go on getting worse, and opened
3

again because they have become worse still*.

Things became worse than ever before, or at least seemed so to tiie

authorities, however, after the Mutiny, when large numbers of young soldiers

were sent out to India and the proportion of married men, which under the

a&st India Company had been between 20 and 30 per cent., sank to 12 and

eventually to 4 per cent.'1 The tide of venereal disease seemed to he rising

and a iioyal Commission on the health of the Indian Army, reporting in the

early 'sixties, attempted to check it by recommending on the one hand greater

opportunities for alternative forms of recreation and amusement for the sol¬

diers and, on the other, regular medical inspection of prostitutes around

the garrisons. As a result of this Lock Hospitals were again opened, in

1. P.C.G.A.P.&, 1889, Report XXXII, p.2.
2. 'Statistics (e.1862) showed that for years the death-rate of the British

Amy in India had been 69 per 1000': C. ftoodham—smith: Ploroace night¬
ingale. 1952 Reprint Society Edin.» p.320.

3. Blanche Leppington: 'Public Morals and the .Public health' in Public
Morals, od. James Merchant, n.d. (c.1902), p.186,

4. Vide P.C.G.A.P.A D., 1897, Report XXIX, p.10.



1865 and 1867, but this had no sooner been done than the epidemic waned

and, according to the official figures the number of hospital admissions

for venereal disease went down from 352 per 1000 in 1861 to 160 per 1000 in

1867. The figures then however proceeded to rise again, reaching 293 per

1000 in 1884.1
The military authorities were not sure what to make of these figures,

2
even if it could be assumed that they were in any sense accurate. The

increase of the later years tended to be blamed upon the introduction of the

Short Service System in 1873, for what Acton would have called the demand,

and the groat famine of 1877, for what he would have called the supply.

During the years between 1867 and 1884, when the Regulation System was in

operation, the Amy Sanitary Commission (a medico-military body, whose reports

were based on local information) was at first optimistic about the success

of the new measures, but it soon became uncertain as reports from different

stations showed a great variety of results. Causes of this were sought, and

suggestions included police inefficiency and bribery, as well as the soldiers'

reluctance to identify infected women. Stronger measures were then called

for, and attempts were made to round up more and more infected women: it

was even suggested tliat informers should be paid. But by 1882 the causes

of the diseases' fluctuations remained obscure, and the Government of India

refused to extend the system to new stations, arguing that it had been a

3
failure in the old ones. Soon after this it went on, with the support of

the Army Sanitary Commission, to recommend that the system should be totally

abolished. This, however, was a highly controversial recommendation, not

only because opinion on the subject was so divided (disease rates in Bombay

Vide Beppington: op.cit.. p.188.
2. The methods of calculation were not always known, and may have included

re-admissions of the same patient after a relapse.
3. Yide Leppington: op.cit.,pp.188ff.



had recently soared after an experiment in abolition) but also because the

system was still in force (under the Contagious Diseases Acts) in England.

The suggestion of abolition was thus amended to one of suspension, and this

was implemented about 1885, when most of the lock hospitals were closed.

Disease, however, then increased more rapidly than before, and the hospitals

were re-opened in 1837.^

2.1 The hew Cantonment Act 1889.

It was about this point that the British Abolitionists got wind of

what was happening. Hitherto they had not paid much attention to India,

assuming perhaps that repeal of the Contagious Diseases Acts would apply

there also. But if they did assume this they were mistaken, for the Acts

had applied only to military stations at Madras, Bombay and ''ossein. else¬

where regulation was provided under the older, specifically Indian, Canton¬

ment Act. This Act had not been repealed, but only suspended, and what

this suspension meant in practice was far from clear, especially if reports

of the kind being retailed to the dree Assembly were well-founded.

Such apparent indifference to the wishes of the Imperial Parliament

outraged the Abolitionists, and in 1888 Parliament itself was sufficiently
2

indignant to resolve unanimously, on the motion of a leading Abolitionist,

that 'any mere suspension of measures for the compulsory examination of

women, and for licensing and regulating prostitution in Indict, is insuffic¬

ient, and the legislation which enjoins, authorises or permits such measures

ought to be repealed'. But this resolution was as far as the Commons could

go. Any implementation had to lie with the Government of India.

1. Vide Leppington: op.cit., pp.188ff.
2. Walter McLaren 'worthy son of a worthy sire* (Duncan McLaren) as the

Free Church Committee put it. Vide F.C.G.A.P.& D., 1889, Deport X!TXII,
p.1.



The churches however wished to go farther, the Synod (and its Ibresby-

teries) sending memorials, and the Free Church a deputation to Lord Cross,

India Secretary in Lord Salisbury's administration. The Synod, afraid that

'the military authorities in India might do all in their power to evade'^
the resolution, urged Lord Cross to give practical effect to it. But the

Free Church deputation although they 'felt that it was a great advantage to

have made manifest the earnest and determined attitude of a body admitted,

by Her Majesty's Secretary, to be so influential as the Free Church of Scot-
2

land', feared that no 'definite promise of decided action' had been obtained

from his Lordship. In an attempt to press matters farther they also sent

a memorial to Lord Lansdowne, the newly appointed Viceroy, urging him to
3

exercise his 'Viceregal authority on the side of purity end righteousness'.

The Viceregal authority and the Government of India acknowledged the

necessity of legislating in accordance with the 1888 Resolution of the

Commons by repealing the Cantonment Act and introducing a new one. At the

last moment however the New Cantonment Act was amended by the addition of a

clause 'legalising "all orders, declarations, rules and regulations made"
4

under the old Act'. These orders and rules, the Free Church Committee

observed, 'included, strange to say, the disgraceful regulations unanimously
5

condemned by the whole House of Commons', These might look innocent, but

'to practised eyes' they betrayed 'the cloven hoof', and any charitable

interpretation of them was ruled out - for the Indian authorities had connived

at regulation when the old Acts had theoretically been suspended, and already

some of the Anglo-Indian papers were 'shamelessly' exulting that '"the old
6

order of things will be enforced under another name"'.

1. U.P.S.P., 1889-90, p.340 (1889).
2. F.C.G.A.P.& D., 1889, Report XXXII, p.2.
3. Ibid.
4. F.C.G.A.P.& D., 1890, Report XXXVII, p.2.
5. Ibid.
6. Ibid.



Protest was apparently unavailing. A Missionary Conference at Cal¬

cutta iiad tried to dissuade the Government of India from passing the new

Act, but without success. At home, various bodies including the Wesicyan

Conference Social Purity Committee and the Free Church Committee, sought

interviews with bord Cross, but were refused: there was, he claimed, no

evidence for the construction they put upon matters, and 'any such action

on his part might be interpreted as implying that he liad reason to feel doubt¬

ful as to the good faith of the Government of India*

This was too much for the Free Church Committee and although they

tactfully denied <iuestioni.;ig the good faith of Lord Cross, they did declare

their doubts about that of the Indian Government. together with the other

'enemies of State-regulated Vice, in and out of Parliament*, they warned,

they had 'been and will be busy gathering their information and ma Luring
2

their plans, with a view to striking an effective blow'. The Indian

officials, they declared, must 'pay honest and practical and thorough regard

to the will of the British people, and the mind of the natives of India, as

expressed in the unanimous Resolution of the ilouse of Commons'The degree

of bitterness which lay behind this come through more clearly in the debate

on this report than in the report itself. Mr. bymock, tlirowiug tact to the

winds, 'condemned the shuffling conduct of Lord Cross'j* and Professor f.M.

Lindsay, telling the Assembly of now in India on army doctor had advised

him "hie are so arranging that we will do for you"', declared, to applause

from the fathers and brethren, that 'It was ju3t for the Church to "do for

them"'.^
To do for their opponents, however, the churches needed more informa-

1. Ibid., p.3.
2. Ibid.
3. Ibid.
4. Ibid., Debates, p.256.
5. Ibid., p.257.



tion. Accordingly, in December 1890, Mr. Dymoek wrote from his Aberdeen¬

shire manse to 49 selected ministers and missionaries in India, asking them

for news of the working of the new Cantonment Act. To his great disappoint¬

ment - but perhaps by his own fault, since he had asked for this information

by the end of January - only seven replied, none of them Pree Church mission¬

aries.1
From those who replied to Mr. Dymock, it was clear that current prac¬

tice differed from Cantonment to Cantonment. In some, especially the

smaller ones, the military authorities ordered their native subordinates to

procure women for the troops; in some again these women were given special

quarters - with, in one case, set hours when the men could visit them.

Medical examination of the women took place weekly in at least two Canton¬

ments, and, in more than one, infected men were ordered to point out to a

policeman the woman from whom they had contracted the disease. (The police

were said to dislike having to attend to this.) The women thus pointed out

had then to submit to a medical examination or leave the Cantonment within

24 hours, or in some cases face imprisonment. Where regular or weakly

examination took place however it was not strictly compulsory, nor were the

women given licences, although some of them regarded examination as a form
2

of licencing which, they felt, gave 'their profession a standing'.

Two of Mr. Hymock's informants, an Indian Christian lawyer and William

iiuntly, a U.P. medical missionary, were quoted extensively in the 1891 Report,

The former remarked that 'our Hindu and Mohammedan fellow subjects ... know

the Government is determined by hook or by crook to drag prostitutes into

hospitals for tne benefit of Hritish lust', and commented that recourse to

1. Help had been offered however by the Kevd. Henry Mice, an established
Church missionary in Madras (vide P.C.U«A.P.& D., 1891, lieport XXXVII,
p.3,.

2. P.C.G.A.P.& I)., 1891, Report XXXVII, p.5.



prostitution was 'almost universal'^ among men of the Indian Army. The

same point was mode by Dr. Huntly, who issued a dire warning of what would

happen when the 'young ignorant fools, both officers and privates', of the

Indian Army were 'shipped home and let loose on England with their acquired
2

lust thirsting to be satiated'. The Indian authorities, in Ms view, did

not fully realise 'the terrible evil and harm they are inflicting ori the

old country by encouraging the men to think they could escape disease - 'a
3

medical lie, as they don't escape*. Not'merely India's women' were ruined

by these regulations but at the same time 'the virtue and honour of thousands
4

of England's women are endangered*. With something bordering on apparent

indifference to the Indians, but with what was probably considerable insight

into the motives of his readers, Dr. Huntly concluded: 'It is on behalf of
5

England's women we must fight this out*.

The free Church was not alone in gathering information, and as its

report in 1892 stated, there was 'now ample evidence, in other hands than

ours, to support the most serious conclusions we came to'The most sig¬

nificant pieces of evidence in fact were now in the hands of the British

Committee of the International federation for the Abolition of State-Uegula-

tion of Vice. They had been carefully and painstakingly gathered by two

American lady admirers of Josephine Butler, Dr. Kate Bushnell and Mrs.

Wheeler nndrew, who, visiting India for the American Women's Christian Temp¬

erance Union, were able to substantiate claims of the sort made by the mission¬

aries, even to the extent of producing official tickets, given to women

1. Ibid.
2. ibid.
3. Ibid.
4. Ibid.
5. See Appendix Note 8.
6. f.C.G.A.P.A D., 1892,iteport XXXIV, p.1. Although regulation was 'not

in the least a party question', this report urged church members to
question candidates in the forthcoming Parliamentary election about
their views on it (ibid.).



allocating them to particular groups of soldiers.^ This information was

widely publicised and presented to Lord Kimberley, Secretary for India in

Gladstone's 1892-94 administration, by Stansfield and by Professor James

Stuart, another leading abolitionist MP. Kimberley, the Free Church Committee
2

remarked, 'unhappily has a bad record in connection with this subject', for

when Colonial Secretary in an earlier Liberal administration he had defended

the system, including procuring, in Hong Kong, despite Governor Pope-

Hennessy's condemnation of it. Their fears however were disappointed, for

Kimberley not only set up a departmental Committee to investigate the

abolitionists' accusations, but included two abolitionists, Stansfield and

iienry Wilson, in its membership. The Jubilee Assembly of the Free Church

believed that victory was at hand. 'Surely the Fiftieth Anniversary of its

own emancipation', declared the Committee, 'calls loudly on the Church to

strike a specially vigorous blow, so far as words can do it, for freedom to
3

those who are bound with the fetters of the vilest of slaveries'.

These hopes wore justified. The departmental Committee, reporting

later in 1893, confirmed what the abolitionists had said. Lord Roberts, the

hero of the Afghan War and Commander-in-Chief in India, who had told Joseph-
4

ine Butler that the Free Church's claims were exaggerated and the press

that the American ladies were overstating what could only have been 'an
5

occasional breach of the regulations', liad to climb down and was severely

reprimanded. Br. Bushnell and Mrs. Andrew wero given over hSOO by the

British Government to cover their expenses, and Lord kimberley sent a Draft

1. Vide G. Petrie: op.cit., pp.266ff and P.C.G.A.P.& D., 1893, Report
XXXIII, pp.5ff.

2. F.C.G.A.P.& D., 1893, Report XXXIII, p.5.
3. , p.9.
4. Vide G. Petrie: op.cit., p.267.
5. U.P.S.P., 1894, p.193.



Bill for repeal legislation to the Government of India.^

2.2 The 1895 Act.

In India the action of the heme Government was deeply resented, and

the authorities were not prepared to take it lying down. Interviewed in

the summer of 1894, Sir George white, the new Indian Coirmiander-in-Chief,

indignantly spoke of 'the hideous evil that is done to our soldiers, morally
2

and physically, by the non-enforcement of the Contagious diseases Acts'.

during the previous two years, he claimed, 56,000 out of 70,000 men had been
3

admitted to hospital 'suffering nameless horrors'.

'Picture to yourself (he went on) the state of
our army in such a condition, and its utter
inability to endure the cold and wet and misery
of a long campaign. And picture to yourself
the no less miserable condition of the poor
women for whose benefit the Acts work as com¬

pletely as they do for the men. toe are, I

1. In the midst of all this, however, controversy had blown up over the
Decennial Conference of Missionaries, which had met in Bombay in 1892-
93. This body, to the dismay of abolitionists at home, had withdrawn
its resolution condemning licensed vice in India. It seemed inexplic¬
able. It was however explained to the U.P. Synod (U.P.S.P., 1893,
p.189) in a letter from one of their medical missionaries, the liev.Dr.
J. Husband, which showed that the missionaries were not all like Dr.
Huntly. Dr. Husband gave four reasons for withdrawal of the resolution
firstly, that the Conference was 'a consultative and not a deliberative
body' (ibid.) and the Steering committee had decided against any resolu¬
tions; secondly, that 'half of the members were ladies, and many of
them young ladies'; thirdly, that many of the missionaries had never
lived in a cantonment and so to be asked 'to vote in a matter of which
(they were) profoundly ignorant was neither fair nor Christian' (ibid.);
and fourthly, that the medical missionaries were divided on the subject.
Dr. ifusband added that he believed that this last meant division on the
medical rather than the moral aspects of it. lie was sure that they all
must agree on the latter. The 'official silence of the Conference'
still troubled the U.P. Committee, however, and, they added, opened the
views of missionaries to 'misconstruction'.
They were, however, cheered to report that the South Indian Missionary
Conference and the Bombay Conference of the Methodist Episcopal Church
had subsequently resolved to condemn state-regulated vice.

2. U.P.S.P., 1895, p.204 (Interview in Black and V.hite, September 1 1894.)
3. Ibid.. p.205.



believe, the only nation so acting. Our
neglect may be criminal; we shall in time
poison and defile the whole world, and all
for the sake of a certain feeling of senti¬
ment. Don't think I exaggerate, for we
who urge this matter know from painful exper¬
ience the misery that is being wrought by
evil-meaning fanatics. 1 There is not a
general in the army or an admiral in the
Navy, there is not a doctor in the service
or a Catholic or Anglican chaplain who will
not bear testimony to the truth of what I
say.* 2

3
The other members of the India Council also were unhappy, not least

because the draft Bill included a clause threatening to penalise any public

servant who enforced compulsory examination of women for venereal disease.

But even when this penal clause was withdrawn by the Secretary of State,

others, containing clauses forbidding regular or compulsory examination for

venereal disease and any form of licencing, registering or legalising of

prostitution in the Cantonments, remained, and the Council was slow to enact

them. Its Law Member complained 'that "the liill had practically been

drafted in England" and he "declined to express any opinion as to its
4

necessity"'. But the Council eventually passed it, in February 1895.

These events were reported to the U.P. Synod and the Free Assembly by

their respective committees. The U.P. version was a fairly straightforward

account of what had taken place. That of the Free Church, however, was

highly polemical. The committee described Indian 'righteous indignation*

over the penal clause as 'affected ... considerably exaggerated, and ... the

1. The general had remarked, earlier in the interview (ibid., p.204):
'... 1 greatly respect the motives of those who are diametrically opi>osed
to me in this matter'.

2. Ibid.. p.205.
3. After the Mutiny the Indian Council, under the Viceroy, was made up of a

(British) Executive Council, and about twelve other members, half of
whom were British officials, the other half being Indian princes, nobles
or administrators. The Council could consider only matters set before

Vide P. Spear: A history of India, vol.2, 1965, p.149.
4. U.P.S.P., 1895, p.204.



work, to a large extent of wirepullers'.^ It was natural for the Indian

authorities to be angry about home Government interference, but they had only

their own earlier devious conduct to blame: to the committee the fact that

the India Office 'took fright' and withdrew the penal clause was really 'an
2

occasion of great disappointment', even though there was much to be thank¬

ful for in what remained.

The 'outcry, chiefly in medico-military quarters in India', which the

committee thus dismissed, did not die down after the Act of 1895 was passed.

A month later there appeared what the committee described as 'a very ominous

symptom's a married officer had written to the Times of India proposing

what the committee termed 'The Indian Army hncourageoent-of-f'ornication

Association' - an organisation of married officers which would re-instate on

a voluntary basis all the provisions of the Cantonment Act - to give 'our

soldiers a fair chance of escaping the terrible consequences tliat are the

natural result of sending young men under the present Army regulations to
3

India'. What happened to this proposal was not recorded by the committee,

but his sentiments appear to Lave been shared by many of the officer's col¬

leagues, for in 1896 Mr. lymock was complaining loudly about recurrent

articles in 'some medical paper, as The Lancet, or some military paper, as

The United Service Gazette, clamouring for the revival of the C.l>. Act system'
5

This 'mania for regulation* was intensified by letters to the British press,

such as one from Lord Lalmesbury, claiming that 'the absurd prudery and

noisy shouting of a body of narrow-minded fanatics' wus 'the real cause by

which not only our young soldiers, but young .ongland, is being demoralised -
6

viz. the repeal of tne Contagious diseases Act'.

1. F.C.G.A.P.& D., 1895, Ueport XXXI, p.2.
2. Ilia.
3. jhid,, p.3.
4. F.C.G.A.P.& D., 1896, Debates, p.52.
5. Ibid.
6. Ibid., Keport XXIS, p.2.



Charges of this kind, in the committee's opinion, relied too heavily

upon 'weak abuse' and, in Lord Malmesbuxy's case, upon a 'singular confusion

of "demoralisation" with injury to health'.^ In reply to them however it

was only necessary to quote (and both the U.P. and Free Church committees

did quote, at length) recent reports of the Army Sanitary Commission. These

had pointed out that despite all the care taken over the Lock Hospital sys¬

tem since 1864 venereal disease had actually increased during the period

when the system was fully operative. It had therefore to be judged 'a

failure'; and, the Commission had continued, 'the best practicable means of

diminishing the prevalence of these diseases is to be found in establishing

a system of voluntary lock hospitals and in providing the soldier, as far as

2
possible, with healthy occupation and recreation' - including 'all forms of

athletic amusement, as physical fatigue acts as a deterrent to sexual indul-
3

gence'. The Commission had also noted, for comparison, that venereal

disease statistics in the home army had not been less under the Contagious

diseases Acts than after their repeal: for although during that period fear

of the policemay have deterred illicit prostitution, after it the rate of

admissions for venereal disease had actually decreased.

These conclusions seemed pretty convincing to the U.P. and Free Church

committees, and in the House of Commons Campbell—Banneraian, the Liberal

Secretary for War, had admitted their validity during the 1894 debate on the
4

army estimates. In June 1895 however the Conservatives returned to power,

5
and the new War Secretary, the Marquess of Lansdowne did not share this

1. Ibid.. p.3.
2. Ibid., p.2. The committee was quoting from a Memorandum of 1895. But

similar sentiments had been expressed for some time by the Army Sanitary
Consnission.

3. Ibid., p.4.
4. Vide U.P.S.P., 1895, p.206. Campbell-Bannerman had been referring to

the 1892-93 report of the Army Sanitary Commission.
5. The former Viceroy of India.



view. After the 1895 Act came into force most of the lock hospitals had

been closed and there were now disturbing rumours of a considerable rise in

the venereal disease rate. Questioned about this, after Lord Malraesbury's

mid other letters had appeared in the press, Lord Lansdowne (Mr. Dyniock

informed the 1896 Assembly) 'cooly assumed that the increase of disease ...was

caused by the abolition of the C.D, Acts, and this cool assumption was

received with loud cheers'.' Lord George Hamilton, the new India Secretary,

in reply to another questioner, had made much the same assumption end had

stated that the Indian Government were very concerned and 'were considering

what instructions or regulations it might be x'ossible for them to issue to

mitigate the scourge without infringing the restriction imposed upon them by
2

the Resolution passed by the House on the subject*.

•Happily','' remarked the Free Church committee, this would be difficult,

for the practices condemned in the Commons 1388 Resolution (compulsory

examination, licencing and regulation) were not simply prohibited by an exe¬

cutive order in India, which the Indian Government could change, but had the

force of law, and despite the abandonment of the penal clause in the 1895

Act, compulsory examination of a woman against her will now amounted to

assault and was punishable as such under the Indian penal code.

2.3 The 1897 Panic.

In discussing the concern of the home and Indian Governments over the

rising venereal disease statistics, Mr. Dymock had remarked that his commit¬

tee had no wish to challenge the figures, but only the implications drawn

from them by regulationists and Government ministers. The committee felt

confident that the findings of the Army Sanitary Commission had amply refuted

1. F.C.G.A.P.& D., 1896, Debates, p.52.
2. Ibid.. Report XXIX, p.3.
3. Ibid.



the notion that removal of regulationist measures rather than an increase

in vice was responsible for venereal disease.

It was just as well that the committee had not decided to challenge

the statistics,for when the official figures for 1894 and 1895 were publish¬

ed, towards the end of 1896, they showed that the venereal disease rate in

India was now higher than ever before.' This immediately provoked a great

outcry and Lord George Hamilton set up a Departmental Committee under Lord

Onslow (the Under-Secretary for India) to investigate the implications of

the statistics. lieporting in February 1897, the Departmental Committee

stated that the rising rate of disease, which 'seriously impaired' the mili¬

tary efficiency of the Indian Amy, and which, as the soldiers returned home,

was *a growing danger to the health of the community' did not 'appear to be

attributable to increased immorality in the array' since 'drunkenness and
2

crime have greatly diminished*. Nor were facilities for recreation at

fault, since 'successive Comanders-in-Chief in India ... none more than Lord

Itoberts' had done a great deal to provide and improve 'recreation rooms,

libraries, regimental workshops, etc.' and to encourage 'cleanliness and, so

3
far as the climate admits, ... active exercise and sports'.

These findings were a great blow to abolitionists and to the U.P. and

Free Church committees, for they undermined their claims that increased

venereal disease reflected increased vice, and that recreation restricted

copulation. but a greater blow was to fall a month later when the Amy

Sanitary Commission, until now the abolitionists' ally, had second thoughts

1. In 1895, 522 in every 1000 British soldiers in India had venereal disease,
half of whom had syphilis. 3,200 of the total force of 71,000 were
always totally disabled and many more partially disabled by venereal
disease. Venereal disease represented about a third of the total amount
of sickness at any one time in the Indian Army. Vide U.P.S.P., 1897,
p.180.

2. Ibid.
3. Ibid.



about the matter. In a memorandum of March 1897 the Commission noted that

since the withdrawal of Government control over prostitution in India there

had been *a progressive increase' in venereal disease among British troops

and that there was 'no assurance that this increase had reached its limits',^
although it had hitherto considered the former methods 'unquestionably a

failure', it was now compelled 'to admit that, although they failed to bring

about any marked reduction in the number of men affected, they nevertheless
2

exercised a very sensible influence in checking increase'. Treatment under

these measures had also prevented venereal disease 'from assuming that viru-
3

lent and destructive character' it now exhibited. Therefore, the Commission

concluded, 'control of prostitution in some form seems to be a reasonable
4

method of doaling with the effects produced by prostitution'.

As a. result of these reports Lord George Hamilton had written to the

Indian Government at the end of March 1897 requesting it to review its rules

concerning venereal disease. iiis despatch excluded the possibility of re¬

introducing any measures which could 'be represented as an encouragement to

vice': prostitutes were not to be registered, licensed or 'allowed to reside
5

in regimental bazaars, or to accompany regiments on the march', nor were

women to be examined compulsorily or regularly. Instead, the rules of the

1889 Cantonment Act which applied to cholera, smallpox, diphtheria and typhoid

were to be extended to cover all contagious and infectious diseases, includ¬

ing those of a venereal nature. Under these rules, women suffering from any

of these diseases would not be compelled to attend hospital, but would be

required to leave the Cantonment if they did not. The British Government

1. Ibid.
2. Ibid.
3. Ibid.
4. Ibid.
5. Ibid., p.181.



did 'not share the view'^ that this amounted to compulsory examination.

The India Secretary left it to the Indian Government to draw up rules

embodying these principles, and its reply was sent from Simla 011 the 18th of

May, 1897. Tliis was too late for comments upon it to be included in the

U.P. and Free Church committees' 1897 reports, but while the former reserved

judgement until it saw the reply, the latter launched into a lengthy critic¬

ism not only of the reports of the Departmental Committee and the Sanitary

Commission, but also of Lord George Hamilton's despatch.

In criticising the Deports the Free Church committee emphasised once

again that it did not wish to question the awfulness of the Indian statistics.

This, after all, was what the abolitionists - who were now 'charged with
2

ignorance of the condition of the Indian Army' - had for long been complain-
3

ing about. The 'sudden panic that arose on the publication of the lieport'

of the Departmental Committee was however not justified, for the rate of
4

hosxiital admissions, which had been rising 'with fluctuations* for the last

5
twenty years, was at present actually rising more slowly than at some times

when the Contagious Diseases and Cantonment Acts had been fully operational.

Admittedly it was not decreasing (as the rate at home had done after repeal

of the Contagious Diseases Acts") but the habits acquired by the soldiers

during the regulationist period probably continued 'to bear fruit in increased
7

vice and consequently in increased disease', and the habits acquired by their

superiors made the thoroughness of abolition uncertain even yet. A further

1. Ibid. The despatch also endorsed the suggestion of the Army Sanitary
Commission that female hospital attendants should assist in examination
of the women.

2. P.C.G.A.P.& D., 1897, Report XXIX, p.4.
3. Ibid.
4. Ibid.
5. The rate of rise in admissions in 1895 was only 11 per 1000 compared

with 45 per 1000 in 1894 (ibid.).
6. The rate of admissions had decreased from 285 per 1000 in 1885 to 173

per 1000 in 1895 (ibid., p.5).
7. Ibid.



reason for questioning the connection between abolition and the rising

venereal disease rate was that after 1895 the rate had risen only on some

stations. On others it had decreased, and, as the Inspector General of

Military hospitals had remarked in 1879, when he was giving evidence in

favour of the Contagious Diseases Acts, differences of this kind could only

be explained in terras of differences 'in the character of the men, find in

the traditional habits of the regimentO They could not in other words be

attributed to regulation or to its abandonment. The conversion to regula*-

tionism of the Army Sanitary Commission, whose own Report contained statistics
2

of this nature, was thus 'not easy to understand1.

These Reports then, the Free Church committee considered, had added

unnecessary fuel to the regulatiooists* fire, and press and public reaction

to them had been greatly exaggerated. Newspapers 'repeatedly' ignored the

fact that about a quarter of the 522 admissions to hospital were readmissiona
3

and - a particularly glaring example of 'ignorant exaggeration* - the Inver¬

ness Northern Chronicle had even informed its readers that the 45 per 1000

constantly sick were 45 per 100. The press also tended far too readily to

assume that venereal disease could be easily prevented, and it was frequently

being suggested that -

•but for Repeal, disease would have been almost,
if not quite, extinguished, and disease has
been laid at the door of iiepealers just as if
the soldier were not a voluntary and respons¬
ible agent. There has been nothing for him
but pity, as for one to whom vice is necessary,
and whom it is monstrous, not only not to try
to cure (which no one objects to), but to allow
to be sick, or even to fail to provide before¬
hand with the assurance of immunity. Floods of
abuse have been discharged on Abolitionists;
they have been accused, eg., of utter heart-

1. Ibid.
2. Ibid.. p.4.
3. Ibid.. p.3. (More probably a misprint.)



lessness, of low motives, foul tastes, and
in the chorus of execration that has arisen
against them one voice has proclaimed that
they deserve themselves to be inoculated
with the virus'. 1

Fortunately, the committee noted, the India Secretary had so far re¬

sisted much of this regulationist pressure, and there was much in his despatch
2

to the Indian Government 'to be satisfied with and to be grateful for*.

Nevertheless, the committee could hide neither from themselves nor the church

'that no small danger lurks beneath an innocent-looking surface', for the

despatch was 'elastic enough to admit measures which shall amount practically
3

to Vice-kegulation'; and it was difficult to see how examination could

really be any more voluntary than it had been in the regulationist period, if

now as then the only alternative was for the diseased woman to leave the

Cantonment. In the despatch the committee saw 'the door opened for the
4

oppression of women, and men too' for nothing was said about judicial proce¬

dures, and thus all the old dangers arose. Their fear that it might eventu¬

ally lead to a reintroduction of all the old evils was intensified by the

fact that regulationists were now either complaining that the Indian Govern¬

ment should be given more of a free hand than the despatch allowed them, or

were congratulating themselves that this had already been given, if one read

between the lines of the despatch.

The Free Church committee concluded its report (which even it admitted
5

was 'too long' ) by remarking tliat the Government would have been wiser to

appoint a Select Committee than a Departmental one, for the latter had not

gone into the question in sufficient detail. Its suggestion, for example,

that there was no evidence of 'an increase of vice to account, for an increase

1. Ibid.
2. Ibid.. p.8.
3. Ibid.
4. Ibid.
5. Ibid.. p.9.



of disease' was ill-founded, for 'diminution of drunkenness and crime is not

incompatible with increased immorality',1 A more substantial enquiry would

also have suggested more thorough improvements in conditions for men in the
2Indian Army, especially in relation to 'facilities for marriage*. The fact

that the disease rate among the Native troops (in 1895) was less than a

seventeenth of what it was among British soldiers, was clearly related to
3

the fact that just over 4 per cent, of the British were married. This was

•nothing short of scandalous':

'The cost of married soldiers is made an objection:
but what of the cost of diseased soldiers, and
what of the eternal difference between right and
wrong? It is wrong to have an army of young
men in India under the conditions to which the
British troops are subject, and it is surely
very disappointing tliat the first utterance and
proposals of Government, in the face of a state
of things that has spread consternation through
the land, should not as much as hint at a remedy
which is at once obvious, natural and God-appointed', 4

2,4 Dissension in the Pree Assembly.

On the afternoon of Monday, May the 31st, 1897, the Free Assembly was

not in a particularly serious mood. It was debating whether to licence a

candidate for the ministry who had been studying for sixteen years, but al¬

ways had a serious illness when due to be examined. On the advice of Prin-

1. Ibid.
2. Ibid., p.10.
3. The committee stated that the proportion of married Native troops was

'altogether otherwise* but gave no figure (ibid.).
4. Ibid. An Appendix to the report listed some alternative ways of dealing

with the situation. These, taken from a memorandum of the British Com¬
mittee of the International Abolitionist Federation, included reconmenda-
tions that moral character should be made 'an important element in pro
motion* (ibid.. p.11) in the army (as things were, 'habitual profligacy*
was 'no impediment* (ibid.))} that venereal disease should be mentioned
when a soldier was discharged (as things were he could h&ve had it and
be discharged with an 'exemplary' character)} and that the officers and
regiment involved should be disciplined if they had a bad record in this
respect.



cipal it&iny, aacL amid no little laughter, it agreed to waive all but the

final examinations in this 'thoroughly exceptional'^ case. It then called

for the lengthy report which we have just baen considering. This was

introduced by Mr. Lymock, and the Assembly quickly sobered up.

As was customary, the convenor's speech summarised the main points of

his committee's report for the benefit of those present who either had not

read or had forgotten its contents. In view of the number and length of the

reports which members of the Assembly were now given to digest, this practice

was not only necessary, but also provided convenors with an opportunity to

comment on any relevant developments which had taken place in their field

since their report had been printed.

In Mr. ^mock's case two relevant developments had taken place: the
2

Viceroy, Lord ~lgin and the India Council had replied to Lord George haoil-

ton's despatch, and the keport of the departmental Committee (which had

provoked the despatch) had been debated in the house of Lorus. nach of these

events had taken place a fortnight earlier, hut so far Mr. Lymock was aware

only of the second, which clearly had made a deep impression on him. It

had, for one thing, confirmed some of his worst fears about the British rul¬

ing classes: in the course of the peers' debate 'one so-called noble Lord*,

the Larl of Clarina - he informed the fathers and brethren - 'had not been

ashamed to describe himself as "a bachelor who occasionally obeyed the strong-
3

est instincts of human nature"'.

This perhaps was all that could be expected of some regulationists.

More disturbing, however, was a 'singular change' which Mr. bymock observed

coming over others among them:

1. F.C.U.A.P.& D., 1897, Debates, p.212.
2. Lord Llgin was later to be a member of the lioyal Commission which reported

on the Free Church case in 1905.
3. F.C.G.A.P.& D., 1897, Debates, p.213.



•Religion was now invoked. They had Lord
Dunraven 1 "thanking God" that public opinion
was coming more and more to that side; and
they had Lord Lister saying that the Government
was "entering on a Christian course" - a course
that, according to his lordship, was to end in
the C.D. Acts. Christianity was repeatedly
appealed to, and repeal spoken of as "iniquity"
and "sin". But ... they knew that a thing
might be called Christian which was the reverse
of that, and that God might bo thanked ... when
thanks were due in an opposite quarter alto¬
gether. • 2

Despite these brave words the conjunction of religion, respectability
3

and regulationism was not new, nor - to many contemporaries - was it as in¬

congruous as it seemed to Mr. Dymock. The emergence of Lister as a regula-

tionist represented a particularly serious threat to abolitionists, especially

if, as Godlee (Lister's nephew, and himself a surgeon) asserted, his regula-

tionist opinions reflected 'the general view of the medical profession in this
4

country at that time'. hor was there any doubt that Lister was a rcgula-

tionist. lie chose this, his maiden speech, to criticise the India Secretary's

despatch for unduly hampering the Indian Government in dealing with venereal

diseases. All contagious diseases including venereal diseases, he stated,

should be treated in the same way, and in principle he had no objection to the

Contagious Diseases Act, It was, he considered 'a most beneficent act' wiiich,

1. Lord J/unraven had raised the matter in terms of a motion for a more

general enquiry into the effect of venereal disease on the army and the
civil and. native population.

2. P.C.G.A.P.& D., Debutes, p.213.
3. Mr. Dymock, apparently, was not acquainted with the religious opinions

of Mr. Acton.
4. k.J. Godlee: Lord luster. 1917, p.545.



•he hoped, at no distant time to see ... re-enforced in this country'.^
The spectre of revolutionism in high places clearly agitated Mr. Dyrnock

considerably, and led him in his speech to express much more extreme opinions

than were contained in his committee's report. Lord Lister's remarks, he

claimed, 'had let the cat out of the bag* by showing that for Lord George
2

Hamilton's despatch to be 'of any use' there must be periodical examination,

and that, he suspected, was just what it was going to lead to. No doubt

some people 'were quite delighted and disarmed' by the good things in the
3

despatch, and no doubt they were 'honestly meant'. But they had all been

heard before - from Lord Gross. The Assembly therefore ought to object to

the despatch as 'a stop backwards' and 'part of a policy of despair' which

'opened the door to all the evil practices' of the past, leading ultimately
4

to an 'out-and-out C.D.A. system'. Mr. hyraock's anger was intensified by

1. Ibid. The seventy year old surgeon to the Queen and founder of antisep¬
tic surgery had been raised to the peerage in January of that year and
did not speak in the Lords unless he felt deeply about the matter in
hand. (his only other important speech there was made a year later, in
support of the Vaccination Bill). Nor with his Quaker background, did
he talk lightly about Giiristianity. his earlier involvement in the
stormy Scottish medical scone, where Simpson, who had had to battle with
biblical texts against the clerical opponents of painless childbirth, had
been still active, and other controversies of the period had forced him
to think deeply about the conflict between religion and science, leading
him to the conclusion that there was 'no antagonism between the religion
of Jesus Christ and any fact scientifically established' (R. Truax:
Joseph Lister, 1947, p.114). He had moreover demonstrated the courage
of his convictions when he hnd refused

. ueen Victoria's request to make
a public statement condemning vivisection. Neither his significance
nor his sincerity could easily be questioned - nor for that matter his
information, if as Godlee (op.cit.. p.545) claimed, Lister, 'impatient of
inaccurate statements and loose arguments such as were often put forward
by sentimentalists or enthusiasts', preparing for this speech, 'confirmed
the opinion he had long held, by reference to documents and statistics
and by a considerable correspondence'. His convictions wore firm and on
this subject he 'continued to exercise his influence upon members of the
Government in private• (ibid.).

2. F.C.G.A.P.& D., debates, p.214.
3. Ibid.
4. Ibid.. p.215.



the fact that General Chapman,^ who under Lord Roberts had sent out the

•notorious circular* calling for *a larger supply of younger and more attract¬

ive women* for the troops, had now had 'the effrontery' to write to the Mod¬

erator asking him 'to use his influence with ministers in the Highlands to
2

get them to be practically recruiting sergeants for the array'. The only

course open to the Government, declared Mr. Dymock, recovering his main theme,

was a return to the conditions, of 'long service and greater facilities for
3

marriage', which had existed before the Mutiny. This was 'God's way' and

•even her Majesty's Government ... would find that it was vain to fight
4

against God'.

This was also strong language. But Mr. Bymock's speech was applauded

by the Assembly only at its conclusion, which suggests that its reception was

not over-enthusiastic. Principal liainy, who was a member of the committee

and now rose to move the deliverance, thus had the difficult task of speaking

for the report without identifying himself too closely with his convenor. He

did this by emphasising that it was important for the Assembly to 'make clear

what they objected to* and to 'take care to take up grounds that they could
5

clearly understand and clearly define'. Thus, 'for instance', iiainy went

on, 'when Air. JJymock said that one of his objections was that these operations

tended to protect men from the consequences of vice, he had to say that he

would go a long way to deliver men from the consequences of their own vice

1. Chapman was intensely disliked by Josephine Butler, who described hira as
'a dark evil-looking man, lean, dried up like a piece of old tree-trunk.'.
iie also was 'a Plymouth Brother and holds prayer-uieetings' - vide G.
Petrie: op.cit.. p.269.

2. P.C.G.A.P.& jl)., 1697, debates, p.216. Only that morning, said Mr.
Dyraock, he had received a letter from a Highland minister, stating 'that
he would rather do what he would to prevent young men from entering the
army when vice was treated as a necessity' (ibid.).

3. Ibid.
4. Ibid., p.217.
5. Ibid. — such as had been outlined in iiainy's pamphlet on the subject,

'which he believed was still in circulation' (ibid.).



if he were not required in so doing to connive at their vice, and make him¬

self responsible for itO
This judicious, if convoluted, piece of reasoning, was applauded by

the Assembly, which again applauded the Principal when he went on to state

that only if the Government was under 'strong pressure' from regulationists
2

was it right for the Assembly to exert 'counter-pressure'. This, he
3

believed, was 'the proper way of supporting the Government'. Under the

present circumstances, since many of the officials who would have to carry

out the provisions of the despatch wanted to go back to the old system, and

since support for this view had been expressed in the House of Lords, it

clearly was right for the Assembly to state that it had, in the words of the

deliverance, 'reasonable ground for apprehension as to the effects of this
4

despatch*. But this was as far as it should go, mid tho Assembly should

'be duly cautious in taking up any ground in the wuy of condemning tMs

despatch',J

idainy liad good reason to take a more moderate line than Ms convenor,

for an Bdinburgh^ elder, Mr. AlcCandlish, had already intimated Ms intention

to move that the committee should be discharged. Br. Perguson of ivinmundy,

seconding the adoption of the deliverance, remarked that this would be 'a

sore discouragement* and 'a Mghly undesirable step', since the Pree Church
7

•was regarded as the outstanding exponent of public opinion on this subject'.

Br. Ferguson, however, was an old opponent of Mr. kcCandlisli, for the latter,

when he rose to speak, declared that he had protested against the establish¬

ment of the committee twenty-two years earlier, and the Assembly 'had allowed

1. Ibid.
2. Ibid.. p.218.
3. Ibid., p.217.
4. Ibid., p.218.
5. Ibid.
6. He was one of the representatives of the Presbytery of Italy.
7. Ibid., p.219.



the thing to go on too long1.1
Mr. McCandlish objected to the committee's existence because, as he

put it, 'it dealt with a subject with which, as a Church, they had nothing
2

to do'. Greeted with 'cries of "Oh"' for saying this, Mr. McCandlish

quickly added that members were entitled to express their opinions on such

subjects 'as individual Christians': but 'when from Church Courts and pul¬

pits viewswere expressed upon social, moral or political subjects upon which

the members of the Church were divided', he argued, it 'told seriously against
3

religion'. He doubted moreover if there was in the Assembly 'one man in

twenty who had mastered this subject so as to be justified in taking a serious

responsibility in connection with it', and so although they all condemned
4

vice, it was wrong for the Assembly to be committed to the 'extreme views'

of the committee.

This was not however the only ground of criticism of this committee

advanced by Air. McCandlish, for he had 'stroncl views' upon the question of

regulation as well as that of the church's involvement in politics. The

Government and the Indian amy, he stated, were well aware of the serious

nature of the problem and were doing their best to deal with it in a way

which would reduce disease, raise morality, and undo some of the harmful
5

effects of the 1888 resolution, which 'had acted as a stimulant to vice*.

The committee however seemed to be interested only in preventing the authori¬

ties from interfering with an 'amy of professional prostitutes, native women

who made a trade of vice, and who were brought up to this trade': they

seemed unconcerned to 'deliver the lads who sinned from ... suffering all

1. Ibid.
2. Ibid.
3. Ibid., p.220.
4. Ibid.
5. Ibid.
6. Ibid.



their lives from a loathsome and often fatal disease, and transmitting it to

the wives they might afterwards marry on their return home, and to their

children*. The committee indeed seemed determined to ensure that these

young men should suffer. 'Were the members of Assembly*, he asked, 'prepared

to take tliis responsibility on themselves?'^
This view, as extreme in its own way as that of Mr. ityroock, did not

commend itself to the members of Assembly, who refrained from applauding even

at the end of Mr. McCandlish's speech. Nor were they very enthusiastic when

two other and very distinguished elders rose to express their dissent.
2

Colonel Cadell, V.C., 'one of the few military men* in the Assembly

and recently retired after thirty-eight years in India, informed tha Assembly

that he agreed with 'the practically unanimous opinion of the officers of the

army in India' that it was 'the duty of the Government of India to regulate,
3

not vice, but the prevention of disease'. There were, he said, 'as good men

in the army as there are in the Church' and the Indian authorities wanted to

keep the men away from temptation, but thanks to the new regulations, follow¬

ing 'a recommendation passed by chance in the house of Commons on a Wednesday

afternoon'^ (the 1888 Resolution) they no longer had any powers to keep pro¬

stitutes out of Cantonments. Simply warning the soldiers against disease
5

was useless, for they did not give the fear of disease 'a second thought'.

It was his opinion therefore that 'no man of common-sense, if he knew the

circumstances as I do, would object to the rules proposed by the Government

1• Ibid.
2. Colonel Thomas Cadell (b.1835) won his V.C. for 'bringing in wounded men

under severe fire' in Delhi during the Mutiny. He subsequently entered
the Political Department and served in Central India and Rajputana until
he retired in 1892. Vide C.D. Buckland: Dictionary of Indian Biography.
1906, p.65. He was a member of the Tree Church Committee on Presbyterian
Chaplains in the Anry and, from 1899, its convenor.

3. F.C.G.A.P.& D., 1897, Debates, p.221.
4. Ibid.
5. Ibid.



of India'. These rules were 'based on the principle of general registra-
2

tion of all civil inhabitants of the Cantonment' and medical examination was

'entirely voluntary', for the women could choose to leave the Cantonment if

they did not wish to be examined. Colonel Cadell concluded by pointing out

that although many great and good ladies had signed memorials protesting

against these rules, another memorial supporting the measures proposed in the

India Secretary's despatch, and declaring that it was 'the duty of the state*

to protect unmarried soldiers 'from the consequences of evils which are

unavoidable' under the conditions imposed on them by the State, had been
3

signed by many other 'equally revered* ladies, including Florence Nightingale.

The Colonel's reference to the famous nurse was swiftly followed by

the speech of a distinguished doctor. Professor Sir Thomas Grainger Stewart,

Physician in Ordinary to the Queen for Scotland, remarked that he could not

support Dr. Kainy, for 'he knew what the results of these diseases were, not

only in the victims themselves ... in many a poor hospital patient, and in

many a patient of good social positon ... but in the individuals contaminated,

and their children and even their grandchildren ... and he knew also that it
4

was possible to prevent such things'. It was the Assembly's duty 'where

they could, to prevent disease with the utmost earnestness'.^
These formidable allies did not however win the day for Mr. McCandlish,

and icainy's motion was carried by a majority.

2.5 Compromise in the Free Assembly.

The motion which was carried was not however exactly the same as that

1. Ibid.. p.222. Colonel Cadell may have known what the Indian Government
had by now proposed, or he may simply have been referring to the older
practices.

2. Ibid.
3. Ibid.
4. Ibid.
5. Ibid.



originally proposed, for itainy had agreed to add the words 'contrary to the

intentions of the Secretary of State as expressed in the Despatch' to the

Assembly's expression of apprehension about what might follow the implementa¬

tion of the despatch. Kainy had suggested these words after a short speech

from an elder with some experience of India, who was unwilling to support Mr.

McCandlish, because he believed that 'it was the duty of the Church to inform

the State upon moral questions' (which, as well as being a 'medical and mili¬

tary' question, this was) but who was also unwilling to support the deliver¬

ance, because he believed that the Secretary for India, after listening to

what the Churches had to say, had issued 'a despatch with which no reasonable
2

fault could be found'.

The elder, whose speech was punctuated with as many bursts of applause

and cries of 'Hear, hear* as all the other speeches put together, was Andrew

II.L. Praser C.S.I,, who had just completed seven years as a civil servant in

the Central Provinces. Now at home on leave prior to taking up his appoint¬

ment as Officiating Secretary to the Indian Government's Home Department,

Praser was poised, at the age of 49, on the brink of promotion, which would

bring him in two years to the Chief Commissionersnip of the Central Provinces

and in six to a knighthood and the Lieutenant-Governorsliip of Bengal. What¬

ever reasons his superiors may have had for promoting him, Praser's own

3
expression of his additudes suggests that he was a remarkably conscientious

and compassionate civilian, who not only believed it his duty but also enjoyed

meeting Indians of all classes. Very critical of colleagues who did not

trouble to learn the local customs and languages and who failed to keep 'in

mind that an Indian gentleman ought to be treated as a European gentleman

1. Ibid.. p.221.
2. Ibid.
3. Vide his autobiographical reflections: Among Indian Kajahs and kyots,

1912, passim.



should bo treated',* he was himself criticised for being too soft with th®

natives when he insisted that peasants should be treated with respect. He

was not, of course, immune fro® the contemporary European's sense of super¬

iority, believing thai 'British rule is necessary for the maintenance of
2

peace and for the progress of the country', and he was unsympathetic to

Congress, whose merauers were, he believed, a minority of disaffected intel-
3

loctuals. There was, in his view, 'no Indian nation* and he thought that

it would be 'a long time before the races of India can be left to manage

their own affairs'; but lie recognised that 'intellectual unrest' in India

was only to be expected after the introduction of 'Western civilisation, our

4
industrial methods, our education and even our political ideas', and he

argued that Indians should be given an increasing part to play in Government.

On matters of religion fraser, as a good civil servant, believed in

the principle of religious neutrality and had 'never conscientiously favoured

Christian or Hindu or Muhamraadan for his creed* nor used his 'official

5
influence in any way to undermine or change the faith of any man'. But he

had 'never regarded the principle of neutrality as involving indifference or

6
opposition to religion'. Early in his service he had attended a mission

church, together with Europeans, Eurasians, a few Indian Christians and some

non-Christian Indians, and when the missionary - the only one in the district

- had to be absent, fr&ser had conducted the service. His superior, 'an

upright hnglish gentleman', consequently told him 'that, as Indians attended

the service, it was incompatible with my duty to Government to conduct it,

1. Ibid., p.36. 'There is no one that is more sensitive, nor more observ¬
ant, in regard to courtesy than the Indian gentler;;an* (ibid.).

2. Ibid., p.91.
3. Ibid.
4. ibid*. p.3uG.
5. Ibid., p.277.
6. Ibid.



especially as some of these were Hindus'. Eraser however refused to

accept this view of his duty and asked to have the matter referred to the

Local Government. His superior 'very courteously and kindly' agreed to

this, and the reply came back that 'so long as I merely took part in a Christ-
2

ian service in a place to which no one was compelled to come', the Government
3

had no objection. He 'never had any trouble again in this connection*,

and during his time in Nagpur (which Presbytery he was representing in the

1897 Assembly) he was one of only two European elders (the other was a mis¬

sionary) on the Session of the native church. His attitude to missionaries

was mixed: some, he thought, were 'unsympathetic towards the natives ...

jealous, suspicious and even hostile to their fellow-countrymen ... narrow,

4
ill-educated, and wanting in tact and judgement'. Such missionaries, he

said, probably do more harm than good' and although he stressed that these
5

were 'exceedingly exceptional•, his vivid characterisation of their faults

suggests that he must have had a few in mind. He also may have had in mind

some situation such as that under discussion in the 1897 Assembly when he

remarked that 'to them, as a body, we owe the awakening of the conscience of

the Government to some of the abuses of Indian administration*,^ as well as

when he noted that some missionaries 'although no doubt well-meaning, forget

that not all the information that reaches them is accurate': he would

•like to see all missionaries willing to enter
fully and with kindly confidence into friendly
relations witli the officers of the Government.
They ought not readily to take up an unfavour¬
able impression of the character and conduct of
officers of Government, and least of all when
they are their own fellow-countrymen. Officers

1. Ibid.
2. Ibid.
3. Ibid.
4. Ibid.. p.268.
5. Ibid.
6. He night of course have been thinking of some other example such as the

part played by missionaries in protecting the peasants from the indigo
planters: vide M. Edwardes: Bound to Exile. 1969, pp.133ff.



of Government, whether European or Indian,
are for the most part animated by a strong
sense of duty*. 1

It was not surprising then that this realistic, compassionate and

high-minded Scottish civilian was able to make common cause with Rainy, nor

that the Nomination Committee immediately added his name to the membership
2

of the Committee on the State Regulation of Vice.

It is not cloar, either from Eraser's autobiography or froia the Assem¬

bly records, whether he was able to attend any meetings of the committee

between his appointment in May 1897 and the subsequent Assembly, or whether

he had to return to India in the meantime. What is clear however is that

he was present at the 1898 Assembly and that he had not attended the crucial

committee meeting which adopted the report to that Assembly - for he told the

Assembly as much when he submitted the report to it.

The report which Mr. Fraser submitted contained none of the committee's

usual allusions to Continental and Colonial Vice. Instead, it quoted in

full the Indian Government's reply to Lord George Hamilton's despatch, plus

his response thereto, and made some comments of its own on this exchange.

In reply to the despatch, the Indian Government had framed rules

enabling Cantonment authorities to prohibit brothel-keeping, soliciting, and

the residence of prostitutes in Cantonments. The military authorities had

agreed, further, to make deductions from soldiers' pay for days spent in

hospital with venereal disease (unless the soldier could prove that the dis¬

ease was'contracted under circumstances, not the result of his own iumoral-
3

ity' ) and to warn 'young soldiers on their arrival in India of the dangers

to which they are exposed, and of tne terrible consequences attending the

1. Fraser: op.cit.. p.269.
2. Act3 of the General Assembly of the Free Church, 1894-1898, p.538.
3. F.C.G.A.PJt D., 1898, Report XXVII, p.8. With some ingenuity this might

just have been possible.



contraction of venereal disease in a tropical climate'. These were pro-

2
visions to which it might seem that no abolitionist could take exception.

The Free Church committee however, while expressing some satisfaction with

them, was concerned that 'the mere permission given to the Cantonment author¬

ity to prohibit brothel-keeping or the residence of prostitutes in the
3

Cantonment, or in any specified part thereof might lead soldiers and the

women to think that those houses and women not prohibited were for practical

purposes licensed.

The committee's main objection, however, was to the Indian Government's

recommendation (which Lord George Hamilton agreed to), that, for the rules

applying to other infectious and contagious diseases to be extended to vener¬

eal disease, it would be necessary to repeal the Act of 1895 and to amend a

section of the Act of 1889. This was necessary because any medical officer

examining a woman under the new rules could bo penalised under the 1895 Act.

(The amendment to the 1889 Act was proposed in order to give more explicit

protection to an officer doing this.) The Free Church's objection to this

(made 'without in the least imputing sinister motives to the Viceroy and his

Council') was that 'this Itepeal, with the free hand it gives to medical and

other officers, will operate towards the admission of those evil practices

1. Ibid.. p.3. Lord George Hamilton, in his reply, was insistent upon this
last point. He wished to see a copy of the warning and urged that it
should be given to all troops on embarkation for India. He also insis¬
ted that the Indian Government should give 'a trial wherever possible'
(ibid.. p.9) to the Aray Limitary Commission's recommendation that
female hospital assistants should help with the examination of women for
venereal disease. He disagreed with their contention that 'for the
class of common prostitutes in India, with which we have mainly to do, it
is an entirely unncessaay and in many respects unsuitable, provision*
(ibid.. p.2).

2. Abolitionists might of course argue that pay-stoppage could lead to con¬
cealment of disease. B. Leppington (op.cit., p.183) argued that this
happened under the C.D. Acts when the admissions rate in the home army
(1873—79) fell, during the period when pay-stoppage for v.d. hospitalisa¬
tion was in force.

3. F.C.G.A.P.& 1)., 1898, keport XXVII, p. 11,



which the Act repealed peremptorily excluded'.^ Hxaraination would not be

voluntary, and 'the door will be opened for the oppression even of innocent
2

women by unscrupulous men'. The committee 'carefully abstaining from all

over-statements, from undue suspicions, and from ill-advised denunciations',

was bound to record its conviction 'that the status quo is one of great

peril*

The defensive way in which this conviction was registered suggests

that Mr. Gyraock, who presumably drafted the report, was licking his wounds.

Further evidence of his feelings however is lacking, for he was unable to

attend the Assembly, and Mr. Fraser's submission of the report, although made

at Mr. Dymock's request, was veiy different from that which he would have

made had he been present.

Although Mr. Fraser asserted that he 'had no hand in drafting the

Report', was 'not, therefore, responsible for it' and wished that 'some parts

of it' had been 'at least expressed differently', he nevertheless expressed

his general approval of 'the views contained in the Report and the spirit in
4

which it lias been drawn up'. He then went on to outline the history of the

controversy in a manner apx)ropriate to someone trying to be 105ml both to the

Indian Government and the Free Church. Venereal disease, he emphasised, was

a more serious disease in India than at home, so it was not surprising that

the Indian Government followed the example of the Home Government when the
5

Contagious -Disease Acts were passed. Nor was it surprising that when there

were abuses under the Acts at home, abuses also took place in India. But

1• Ibid.
2. Ibid. Such fears, it claimed, had also been expressed by a number of

British missionaries in India, led by their own Mr. Campbell of Toondee;
and the Directors of the London Missionary Society, as well as 'many
societies and public meetings' (ibid.). had condemned the new Act and
Rules.

3. Ibid.
4. Ibid., Debates, p.222.
5. Be made no mention of any earlier measures by the Indian Government.



the Indian Government issued orders to put these down, and did not realise

that these orders were being disobeyed by some local authorities until the

ladies from the World's omen's Christian Temperance Union* reported upon

them, and the Government of India itself discovered General Chapman's circu¬

lar. 'These awful discoveries', Mr. Eraser noted, filled the Government
2

of India with horror and shame*; and as a result it passed the 1895 Act,

since, as the Military Member of the India Council remarked,'"in face of the
3

Quartermaster-General's circular of 1886, they had not a sufficiently clear
4

conscience" to make a stand for protective measures'. The difficulty with

the 1895 Act however was that it was legally binding and because of the danger

of prosecution put a stop to all treatment of venereal disease among women.

Despite the India, Secretary's opinion that the regulations proposed in his

despatch would not amount to compulsory examination under the 1895 Act (which

might 'morally' be the case) - lawyers were uncertain about this and the

medical men were afraid - especially 'in India, where malicious charges are

more rife'"' - to treat women while the 1895 Act remained in force. For

whether compulsory or not, the Act forbade periodical examination, which might

well be necessary in the course of treatment. The Indian Government and the

India Secretary were therefore right, in Mr. Eraser's opinion, to repeal the

1895 Act.

As far as the new rules were concerned, Mr. Eraser emphasised the

absence of registration and compulsion and the fact that the choice of exam¬

ination or leaving the Cantotsment could only be offered to a woman if the

medical officer and the commanding officer were agreed that it was necessary.

1. 'Their reports' Eraser remarked, 'contained some matter which may easily
enough be turned to ridicule *. (ibid.)

2. Ibid.
3. General Chapman.
4. Ibid., p.223.
5. Ibid.



He also emphasised the positive aspects of the new system which discouraged

vice and warned soldiers against the dangers facing them. The new system,

he observed, was completely different from the old one, and he believed that

the church had 'no cause whatever to be asliamed to have had a share in the

efforts of Christian people which have led to this ... clear recognition of

moral principle'.^ The only danger now was that 'even fairly good men,

looking at a subject like this from only one j>oint of view' might repeat the
2

•awful blunders' of the past. Repeal of the 'rightly repealed 1895 Act thus
3

called 'for careful watchfulness against local abuse'.

By stating his case in this way Mr. Eraser had managed to support the

deliverance, which expressed 'grave apprehension' as to the 'local working
4

out* of the system following repeal of the 1895 Act, without endorsing the

'great regret'"' at Repeal expressed by the report. Thus, although an Edin¬

burgh Elder*' attacked 'the biassed and hostile tone of much of this deport'

and persuaded Rainy on behalf of the committee to accept an amendment convert¬

ing the 'grave apprehension lest' local evils would ensue to 'the earnest
7

hope' that they would not, the deliverance was adopted, and the committee

and convenor re-appointed, without any further controversy.

The absence of any further controversy, which was carefully managed by

Rainy, may well have been as rauch as anything else an attempt to protect Mr.
g

Dymock. For after his long labours the absent convenor was dying. With

his death, the committee entered its own terminal stages, which were,

1. Ibid., p.224.
2. Ibid.
3. Ibid.
4. Ibid.
5. Ibid.. Report XXVII, p.9.
6. Mr. Robert Simpson, a builder.
7. ibid., Debates, p.224.
8. He died the following February (1899). The generation which had fought

the C.D. Acts was going: Stansfield died in 1898, and Josephine Butler,
although she lingered on until 1906, was now less active.



appropriately, less storey. Mr. l?raser returned to India, but remained a

member of the cormnittee and later went on to become 'one of the most promi¬

nent and highly respected members of the church*, playing an important part

in the negotiations for Union with the establishment and wielding, as before,

'great influence in an unobtrusive way on every occasion when his advice was

sought'.*
Tlie new convenor of the committee, Dr. J.G. Cunningham of Edinburgh,

produced shorter and more optimistic reports. That of 1899 had in fact

nothing but praise for the Indian authorities, A member of tno committee

(perhaps Mr, Eraser, but he was not mentioned by name) had written from

India to Dr. Cunningham with 'reassuring statements as to the manner in which
2

the Cantonment regulations were being carried out*, and the committee quoted

'as one of the hopeful signs of the times' a memorandum from the Commander-

in-Chief, Lord holseley, which matched ids exalted situation with appropri¬

ately exalted sentiments:

•It v;ill (he wrote) be the duty of the Company
officers to point out to the men under their
control, and particularly to young soldiers,
the disastrous effects of giving way to habits
of intemperance and immorality; the excessive
use of intoxicating liquors unfits the soldier
for active work, blunts his intelligence, and
is a fruitful source of crime. The man who
leads a vicious life, enfeebles his constitu¬
tion and exposes himself to the risk of con¬
tracting disease of a kind which has, of late,
made terrible ravages in the British Amy, Men
tainted with this disease are useless to the
hiate while in the Amy, and a burden to their
friends when they leave it,' 3

1. A, Muir: John frhite. 1958, p.164.
2. E.G.G.A.P.& D., 1899, Debates, p.239.
3. Ibid., iieport XXVII, p.2.
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2.6 U.P. Hostility, U.F, Compromise and the Establishment.

The U.P. Synod's reaction to the repeal of the 1895 Act was similar

to that of Mr. Dymock, and if anything more hostile. liepeal, it considered,

had removed any legal means whereby a return to the old system might be

prevented and, the Synod observed, 'in view of the way in which the Indian

authorities have acted in the past there is grave cause to fear that the 'new

rules will be used to reintroduce the old system'.^ The Synod admitted,

however, that the Army was now aware of the need to attack vice as well as

disease. hven Sir George White was strongly urging the application of moral

pressure on the grounds tnat 'soldiers listen with attention to the teaching

of those they respect and who can speak to them from the standpoint of higher
2

education, of a blameless life, or of technical knowledge*. But these

measures,the committee believed, would 'never be used in adequate measure, so

3
long as any system of regulation is in force'; and it petitioned Parliament

for re-enactment of the 1895 Act, together with greater facilities for mar¬

riage and moral training. (hot even the U.P. Synod, however, could resist

the high moral tone of Lord ftolse ley's memorandum, which it quoted at length,
v

remarking that it could not 'fail to produce good moral results among the

1. U.P.S.P., 1898, p.201. Disturbing evidence had again been furnished
by Dr. William iiuntly, the U.P. medical missionary. Dr. iluntly had
been running a lazar hospital in buildings leased from the Government
for 25 years (following the closure of Government lock hospitals) for a
nominal rent. When the new rules were issued he was asked if he would
carry them out: 'I asked (he wrote) how they were to be construed, and
received, to me, no satisfactory reply. 1 also pointed out that since
the lock hospital had been closed, the mission hospital liad been treat¬
ing any poor woman with the disease, who came, and would continue to
treat them, but that any examination of the woman because she was a
prostitute, with a view to discovering disease, was out of the question.
A short time after this a notice was served on the mission that the
Government would take over the building in which was our mission after
six months ... The old lock hospital has been cleaned up, servants,
etc., put in, and a British surgeon attaciied to the array (appointed)'
(ibid.).

2. Ibid.
3. Ibid., p.202.



officers and men of the amy',1 )

The U.P. analysis of the Indian situation now directly contradicted

that which the Free Church committee had adopted. There were, it held,

•strong reasons to fear that the governmental regulation of vice has been

restored to India in the Cantonments, with all its repulsive practices* and

the regulationist lobby at home was so strongly in favour of re-enacting the

C.JU. Acts for the whole of Britain that it seemed as if 'the battle against
2

the State Regulation of Vice will require to be fought all over again'.

The same fears were again expressed by this committee in its report to the

U.P. hynod in 1900. A petition had been sent to the Commons, it noted, from
3•most of the Protestant Missionary Societies of India' requesting repeal of

the 1899 Act and iiules, and 'the abandonment of the proposal to employ "female

hospital assistants" in an occupation which is immoral, and which must neces-
4

sarily ruin the reputation of any young woauui entering upon it'. The com¬

mittee was at the same time, however, more optimistic about 'the question of
5

social purity in military circles': Lord Violseley's memorandum had, it

believed, helped to improve the tone there, and with such men as at present

occupying the chief military posts, who discountenance vice in all its forms,
6

the outlook is hopeful', it commented.

This of course was the last report of the U.P. Temperance and Morals

Committee before the oynod united with the Free Assembly. After the Union,

Temperance became a separate committee, Morals were incorporated in Church

1. U.P.S.P., 1899, p.185.
2. Ibid.
3. U.P.S.P., 1900, p.156.
4. Ibid. it was curious that this should be opposed since its introduction

had apparently been designed as a measure to re-assure abolitionists.
on the subject of 'vice at home* (ibid.) the committee found it 'diffi¬
cult to speak with certainty* but found 'evidence of the prevalence of
immorality' in 'the increase in the number of divorce case-., and the
amount of organised profligacy of the streets(ibid.).

5. Ibid.
6. Ibid.



Life and Work, and the U.P.'s concern with regulation was channelled into

the new United Free Assembly Committee on the State-Regulation of Vice. The

last Free Church Report under that title1 had said nothing about India, but

the U.P.s reintroduced the subject, and the new committee remarked that the
2

1899 Act caused it 'serious misgiving'. The Assembly approved this report,
3

but not entirely happily: the former Free Church elder who seconded it

thought that there was really no need for the misgiving.

The following Assembly in fact was the lest to receive a rej'ort from

this committee. Despite the need, expressed in the 1902 report, for the

church to 'maintain with boldness and with hope new testimony on the side of
4

national purity and righteousness, as in former years' the general feeling

seems to have been, as the 1901 report put it, that there was now 'a lull in

the agitation ... in favour of re-introduction into this country of legisla—

tion on the lines of the Contagious Diseases Act'; and although 'the spirit

of militarism which is fostered by the long continuance of the South African

War'^ temporarily strengthened regulationist feeling, it seems likely that

the majority of the new Assembly were glad to lay the vexed question of
7

Indian vice to rest.

Before leaving the Indian question it may be noted tliat the Church of

Scotland was not unaware of what was going on in India. Its consaittees on

1. F.C.G.A.P.& D., 1900, Report XXVII, passim.
2. U.F.C.G.A.P.& D., 1901, Report XXV, p.3. The report also noted further

opposition in India to the employment of female hospital assistants in
examining women for V.D. Any employee of the Lady Dufferin Fund who
engaged in it faced immediate dismissal.

3. Dir. D.M. Traill, an ex-Indian member unsympathetic to the Dymock line.
4. U.F.C.G.A.P.& D., 1902, Report XXIV, p.2.
5. U.F.C.G.A.P.& D., 1901, Report XXIV, p.1.
6. ibid.
7. The Committee's last report (U.F.C.G.A.P.& D., 1902, Report XXIV, p,1)

recorded the death of the Carl of -oray, an 'uncompromising' opponent
of State Regulation, who was'one of the Committee's most valued members',
ilis death, following Dymock's, may have weakened tiie Committee's
position.



Foreign Missions^ did not mention the subject of prostitution but there were

hints in reports from Colonial chaplains about 'the danger that meets young

2
men in Indian life', and the section of the Colonial Committee concerned

with army and navy chaplaincies was 'urging the General Assembly to take

steps to remedy a state of things which is not creditable, and is fraught

with danger to the spiritual interests of our soldiers - so many of whom are

3
young soldiers - placed amidst the temptations of Indian life*. This was

not however a reference to prostitution or venereal disease, but to the fact

that only a few of the nine Scottish regiments in India had a Presbyterian
4

chaplain paid for by the Government.

3. The Colonies and tue Continent.

India unquestionably was the main interest of the l-'ree Church and

U.F. Committees during this period, but events in the other parts of the

British Empire did not go unnoticed. When Mr. McCandlish attacked the Free

Church committee in 1897 he complained of it continually taking the Assembly

'to New Zealand, the Transvaal, to Geneva and Guernsey with none of which
5

places this Church has any special connection'.

1. Yide C.of S.G,A. Reports, 1891-99, Committee on Foreign Missions, and
Women's Association for Foreign Missions, passim.

2. C.of S.G,A.Reports, 1891, p.26o (Colonial Committee).
3. C.of S.G.A.Reports, 1896, p.325 (Colonial Committee).
4. Some concessions were made: vide C.of S.G.A. Reports, 1899, pp.372ff.

(Colonial Committee), In 1891 the Free Church protested to the War
Uffice that Presbyterian chaplains to the Army and Navy were always
either Church of Scotland or Irish Presbyterian ministers. The ^ar
Office asked the Church of Scotland assembly for advice and the latter,
pointing out that the Free Church was not excluded (its ministers in
various places such as Malta and Gibraltar were the only, albeit part-
time, chaplains), and that the system was not, as the Free Church claimed,
breaking down, recomnented that, if as was advisable the number of full-
time Government-paid chaplains was increased, a proportion of the addi¬
tional chaplains might be Free Churchmen. Yide C.of S.G.A.li,, 1892,
pp.353ff. (Special Report on Army and Navy Chaplains). Here also some
concessions were made by the Government. 7ide C.of S.G.A.R., 1896,
p.314 (Colonial Committee).

5. F.C.G.A.F.& i)., 1897, debates, p.220.
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3.1 Self-governing Colonies.

This was not strictly accurate. The committee, as we have noted,^
had been told in 1898 by Lord Knutsford that while his Colonial Office could

not interfere with New Zealand, Cape Colony and other self-governing colonies,

the Free Church might very effectively stimulate abolitionist movements in

these countries, most of which had at that time some form of C.JL). Act on their

2
statute books. It had accordingly written to all Protestant ministers in

3
Canada, enclosing Rainy's pamphlet, in 1889, and in December 1895 it had

sent an appeal to all of the five or six hundred Presbyterian ministers in

New Zealand. The effect of the Canadian correspondence was not recorded by
4

the committee, but the abolitionist movement in New Zealand, it noted, had

•got a great impetus recently, due in large measure to influences brought to
5

bear from the mother country'. The New Zealand press had been reporting

the Free Church of Scotland's activities in this sphere, and the Dunedin

Presbytery had made a firm stand against regulation. So far, this had not

amounted to repeal: a Bill had been defeated in the Upper House and some of

the women of this country where female franchise had first been gained hail

organised a regulationist association. But this association, the committee

noted, was neither large nor representative and had 'called forth indignant

protests from the women of New Zealand'.^ The Premier of New Zealand had

also come out publicly against regulation, and had received a letter from the
7

Free Church committee 'expressing great gratification at his utterance'.

1. Vide 1., above.
2. F.C.G.A.P.& !>., 1889, Report XXXII, p.2, which mentions some such Act

in Victoria, Queensland, New Zealand, Tasmania and Cape Colony. Canada
(ibid.. p.3) had just re-introduced regulation,

3. Assisted by grants from the Gosj>el Purity Association and others (ibid.).
4. Canada was not included among the list of regulationist self—governing

Colonies in the 1895 Report. Vide F.C.G.A.P.& i)., 1895, Report XXXI,p.5.
5. F.C.G.A.P.& D., 1896, Report XXIX, p.4.
6. Ibid.
7. Ibid.



The only other self-governing Colonial area wliich the Free Church

committee mentioned at any length was South Africa.^ Regulation had been
2

introduced in five towns in Cape Colony in 1885, and was extended to Rim-
3

berley in 1892. By 1896 however a Contagious Diseases Act Amendment Bill

which, according to the Committee, 'recommended changes which were in part
4

for the better, but in part for the worse', was under consideration by the

Legislative Council} the Lord Chief Justice and the General-in-Command at

the Cape had come out in favour of repeal} and a minister's wife was writing

to tell the committee that the Dutch M.P.s were increasingly opposed to the

Act and likely to bring a.,out its repeul in tiie next year. An attempt

shortly afterwards to introduce C.D. Acts into the Transvaal, Mr. Dymock told

the 1897 Assembly, 'had been firmly resisted by the President, who was report¬

ed to have said that he would rather iiave his right hand burned than sign

such an Act'."' efforts were also being made to introduce regulation to

Ithodesia, but 'how our Government would deal with it, remained to be seen'

In the event however neither Mr. Dymock nor his committee was able to

follow these developments through to their conclusion. As early as 1896 the

committee was noting the 'distracting effect' of 'recent events in South
7

Africa', and in 1900 it was able to attribute decline in the regulationist

movement at least partly to the fact that 'the military authorities have hod

their whole attention engrossed by the stern necessities and cares of actual

1. Little progress, from the abolitionist point of view, was made in
Australia, where C.D. type Acts were on the -t<tute hook, although some¬
times kept in abeyance: vide T'.C.G.A.P.& D., 1896, Report >IX, p.5.
An Act for Louth Australia was proposed around 1897: vide U.P.S.P.,
1897, p.181. (Victoria was the only otlierregulationist Australian
state mentioned in this report.)

2. Vide U.P.C.G.A.P.& P.. 1901, Report XXV, p.2.
3. Vide F.C.G.A.P.& ])., 1892, Report XXXIV, p.2.
4. F.C.G.A.P.& ])., 1896, Report XXIX, p.5.
5. F.C.G.A.P.& P., 1897, Debates, p.213.
6. Ibid.
7. P.C.G.A.P.& P., 1896, Report XXIX, p.5.



warO What happened in the meantime was not something which the Free

2
Church committee, which supported the war, or the Synod's committee, which

attacked it,"* cared to look at too closely. After their Churches united,

the statements of the new committee were ambiguous as far as the army was

concerned: 'the moral quality of our soldiers in the field has been to some

extent tested by the experiences of incessant and harassing warfare'? it
remarked, and while, as we have already noted, it was afraid that 'the spirit

of militarism fostered by the protrnetod war'** might reinforce regulationist

pressures, it let the matter rest in the hope that the question of regulation

in South Africa could be reviewed in the period of post-war reconstruction,

when it would 'be necessary to use every effort to protect our African fellow-

subjects from the imposition of the yoke of a demoralising legislation'.^

3.2 Crown Colonies.

The Colonial Office, Lord Kautsford had told the Free Church committee

in 163B, would not interfere with self-governing colonics. It was however

responsible for Crown Colonies, and the Committee was anxious to see this

responsibility exercised in the laatter of abolition. At first, under

1. F.C.U.A.P.& D., 1900, Report XXVII, p.1.
2. Vide ibid.. 'The events of the Transvaal ar have tested in theeyes of

all the notions the quality of the soldiers now gathered from all parts
of the British kapire to serve their Oueen and country; and it is not
too much to say that the heroism, endurance and loyalty of all the
officers and men rallied round our national flag have earned not only
the gratitude of their countrymen, but the admiration of the world.'

3. Vide U.P.S.P., 1900, p.156. 'This is a war which all must deplore,
since it is waged between two peoples having so much in common ... To
all appearance the war must be wa ed to the bitter end; but with the
triumph of our arms let us hope and pray that an honourable peace racy be
established, and that with its establishment the two peoples may come
to entertain for each other mutual respect, and live together in the
enjoyment of equal rights.' (But Rainy, for one, had initially been
against the war - vide P.O. Simpson: op.cit.. vol.ii, p.281.)

4. U.P.C.Q.A.P.& D., 1902, Report XXIV, p.1.
5. Ibid.
6. U.F.C.G.A.P.«t 1)., 1901, Report XXV, p.2.



Lnutsford, tilings seamed to be going well: the Acts, the committee

informed the 1889 Assembly, iiad been repealed in Ceylon, Hong Kong and the

Straits Settlements and although inspection of brothola Imd not boon discon¬

tinued in the latter two, such was the faith of the committee in Lord Knuts-

ford tiiat it told th© Assembly that tiiis was 'done in the interest of women

and children*,1 The 'special circumstances* which led to its continuance
2

there and to the delay of repeal of Fiji, did not mean that the committee

approved of tiiis situation, simply that they felt 'assured tlu.it Lord knuts-

ford is acting conscientiously in the matter, and that he is eager to see

3
his way to discontinue what is so like an official sanction of vice'. The

progress made so far in Colonial repeal was, after all, 'due, under God, to

the Colonial hecretoxy'.*
Progress however was slow, and when the U.P. committee wrote to limits-

ford in the same year he explained that registration in Cong Long and the

Straits Settlements was a 'necessity' because 'the circumstances* thexewcre

•very peculiar*.'* The Free Church committee however was to hear in 1890

that new regulations had been promised by the Colonial Secretary, and that

wliile 'no advance in the right direction' had been made in the Colonies,

neither had 'any ground ... been lost'Nothing further could be done

until some definite step was taken, although in the meantime there was 'much
7

need for watclifulness'.

Nothing further had been done however by 1893, and the Free Church

committee took the opportunity provided by a change of Government to write

1. F.C.G.A.P.& D., 1888, Report XXXII, p.3.
2. There (ibid.) 'the regulations seem free from some of the objectionable

features found elsewhere'.
3. Ibid.
4. Ibid.
5. U.P.S.P., 1889, p.340.
6. P.C.G.A.P.& 1)., 1890, iiejiort XXXVII, p.2.
7. Ibid.



to Lord iiipon, the new liberal Colonial Secretary, asking what was happening

in the Straits Settlements, Fiji and iiong Kong. It was difficult to get

information, they noted, and expressed the hope that Uipon's previous state¬

ments as Viceroy of India (1880-84) were a sign of his good intentions at the

Colonial Office. Ripoa's reply gave the committee another opportunity to

express its 'gratitude to Cod, and under liiia, to the ocretary of State for

the Colonies':* he had 'formed an opinion adverse to (the) system of brothel

registration' which continued in Hong Kong and the Straits Settlements and

had asked the Governor of these colonies to bring their lav 'store into harmony
2

with the recognised policy of Parliament on such questions'." Me had also

written to the Governor of Fiji, expressing his view that 'the special can-
3

sidorution affecting the health of the natives', which had persuaded his

predecessor to leave the Contagious Diseases Ordinances in operation there,

were no longer valid, and was waiting for the Governor's reply.

Thus, declared the committee in 1895, 'the Marquess of Itipon ...

steadfastly carried out, to its full issues, the work wJiich Lord Knutsford
4

nobly forwarded, but hesitated to perfect'. Its admiration for noble

Colonial Secretaries was equal only to its denunciation of regulation!at

colonial officers: 'It is only from a perusal of the official correspond¬

ence*, the report went on, 'that on© can learn what difficulties have to be

overcome, and what unflinching determination must be exercised, before the

Colonial Secretary can give effect to his convictions, and bear down the

persistent and sometimes plausible pleading of functionaries who will not be
5

divorced from the Regulation System1. Magnanimity in Victory was not a

1. F.C.G.A.P.& D., 1893, Report XXXIII, p.10.
2. Ibid.
3. ibid.
4. F.C.G.A.P.& a., 1895, Report XX tl, p.1.
5. Ibid. This was illustrated by remarks in a letter of 1891, from the

Resident of Perak to Lord Knutsford, which had described prostitutes as
'a necessary evil* whose 'calling supplies a public wont' (ibid.).



characteristic of the committee.

Victory however was elusive,* and in 1896 Mr. Dymock had to inform

the Assembly that the Governor of Mauritius had set up a committee to lode
2

into the desirability of introducing a C.D. Act there. The committee did

not refer to this subject again, nor to the question of regulation in Malta,

where around 1889 Lord Knutsford had introduced a Itepeal Bill which, under the

Colony's new constitution had been 'thrown out' because 'the native members
3

had a majority against it'. The Contagious Diseases Acts 'by a deplorable
4

inconsistency* were still in force in Malta in 1895, the eosmittee noted.

No more was said about this however, nor, apart from the passing notice in
5

1901 of 'a recent Sanitary Ordinance for Gibraltar', about that Colony, and

this was Vfcrange, because Malta and Gibraltar were places where the Free

Church was the only Presbyterian body responsible for the spiritual oversight

of soldiers and sailors. Perhaps the near-establishment status of the Free

Church in these places made its representatives adopt Establishment reticence

on this subject.
*

Nearer home a more serious situation had arisen, which the committee

did strongly protest about. In Guernsey, its 1395 Report stated, 'a regula¬

tion scheme of a very shameless character has been recently propounded, and
7

is, in part at least, in temporary operation'. This scheme was however
g

being resisted by residents, aided by helpers from England', and Mr. Dymock

1. In an addendum to its 1895 report the committee noted (ibid.,p.7) that
'information has come to hand which seems to show, beyond question, that,
in the Straits Settlements, the directions of the Colonial Secretary are
being grossly set at nought'. It promised investigation by the British
Committee of the International Abolitionist Federation.

2. F.C.G.A.P.& D., 1896, Debates, p.52 and Report XXIX, p,7.
3. P.C.G.A.P.& D,, 1889, Report XXXII, p.3.
4. F.C.G.A.P.& D., 1895, Report XXXI, p.5.
5. F.C.G.A.P.& D., 1901, Debates, p.271.
6. Vide 2.6, above.
7. F.C.G.A.P.& D., 1895, Report XXXI, p.6.
8. Ibid.



informed the 1896 Assembly that he expected the Privy Council, to which the

'States of Deliberation' was subject, to veto it.' The coramittee and other
2

bodies (including the U.P. committee*") had memorialised the Privy Council to
3

this end. To their 'deep regret* however the Privy Council, after sitting

on the matter for a year and without hearing representatives of the abolition¬

ists had sanctioned the scheme. In the committee's opinion it was especially

deplorable tiiat such a 'retrograde measure* should have been passed by 'the
4

Queen in Council ... in this year of national rejoicing'. The Privy Coun¬

cil's decision was however final, and no more was heard from the committee on

the subject.

before concluding this review of the Free Church and U.P. committees'

concerns with a brief notice of their Continental interests, it may be remark¬

ed that the synod's and the Assembly's Colonial concerns were not confined to

vice. The Synod's committee, throughout this period, kept a critical eye on

opium, drink, slavery and war throughout the world, and both churches were

committod to global mission. hven so, said Mr. ihigh black of ULinburgh,

moving the adoption of the Colonial Committee'a report in the Free Assembly

of 1898J

'he did feel that their Church, as a Church, did
not pay as much attention to the Colonies as they
deserved. When they thought of it, they belonged
after all to an imperial race, and at a time when,
as never before, all the instincts of our imperial
politics appealed to ua, and national bonds were
being shattered and burst asunder, we were having
larger conceptions of the future of our race, ami
they ought to remember they belonged to an imper¬
ial race. fhey also had an imperial faith - a
religion which adapted itself to every need end
to every situation. «e dared not let ourselves
be narrowed down to small, petty provincial views

1. P.C.G.A.P.& D., 1896, Debates, p.52.
2. Vide U.P.S.P.. 1896, p.189.
3. P.C.G.A.P.& 1)., 1897, iieport XXIX, p.2.
4- Ibid. (1b98 was the ye r of Queen Victoria's Diamond Jubilee.)



of religion. 'They dared not, for their own
soke, and for the sake of the world. They
belonged, further, to an imperial Church.
Their organisation was suited to every free
people, and alone suited to every free people
with free Parliamentary institutions.
(Applause.) It would be well for them to
remember - it would keep them from having
small view of their Church - that they belonged
to the largest Protestant Church in the world, a
Church in comparison with which many other sects,
such as bullied largely in certain parts of tl»e
himpire, like the episcopalians, dwindled into
their proper position as being provincial end
local. Scotland was the mother country of
Presbyterian!am. The future was with them and
with their ihresbyterianisra as a system. He did
not mean that the whole race must become Pres¬

byterians, but he said that whatever Church would
lay hold of the Anglo—axon race must adapt it¬
self to the free political and Parliacientary
institutiorss in their midst, and become somewhat
like them. He was willing to confess that he
was a .jingo in foreign politics, though not in
the ordinary sense, but in the sense of believing
thai God had a work and a purpose for this great
world power of the British Uapire, and in the
sense of believing that, in spite of all the faults
of our race and institutions, the British settlors
and colonists all over the world sought after
righteousness, end sought, more perimps then the
other races that were in competition with thorn,
to deal justly and truly and righteously with all
subject races. "Keep ye the law" had ever been
the secret of Britain's success*. 1

To those with such a high view of the mission of lanpire it was clearly

essential that the mpire's law should not 'make provision for the flesh to

fulfill the lusts thereof."

3.3 The Continent.

The White Slave Trade had aroused U.P. and Free Church interest in

Continental Vice and ti is interest was maintained through the churches*

1. P.C.G.A.P.& D., 1b9B, debates, p.227.
2. Koaana, ch.13, v.14. Almost the only scriptural text quoted by the

Assembly and Synod committees in the C.D.A. debate: vide, eg. F.C.G.A.
P.& D., 1S95, import XXXI, p.3.



connections with the British, Continental end General federation for the

Abolition of the State iiegulation of Vice. The federation, founded by

Stansfield and Josephine Butler, had branches in most t.uropeatt countries, and

each year its congress was attended by delegates from Lurope and beyond.

Free Church representatives were often to be found among these, but rarely

U.P.s, unless the Congress met in Britain.^ The U.P. s, however, usually

sent a message of support, which the Free Church also did when no delegate

could be present."

For those who attended them, these Congresses clearly were very influ¬

ential, and no doubt they helped to reinforce their sense of membership in a

world-wide movement. Those who attended were, naturally enough, the leading

Free Church abolitionists. Mr. Lymock attended the Congress of 1889 in

Geneva, Mr. Cunningham (Dymock's successor as convenor) and the current

Moderator, Dr. Thomas Smith, that of 1891 in Brussels^(to which they carried

the 'fraternal greetings' of the U.P. .Synod**), Mr. I.ktrsock, the Revd. Br. hcott

of Saltcoats and Gilbert Beith M.P., that of 1894 in London,^ Mr. I.ymock and
7

(now) Br. Cunningham that of 1895 in Colmnr, and Br. Cunningham that of 1898
tt

in London, Mr. Bymock in particular was very much impressed by his inter¬

national travels. At the Geneva Congress of 1889 ho had seen all the eminent

abolitionists of Europe and took especial note of the presence of » Dutch

Professor of medicine recently converted from regulationism. He also had

addressed the Congress, sperJking 'of the position token up by the Free Church

1. The fiynod sent representatives, for example, to the 1898 Congress which
was held in London. Vide U.P.S.P.. 1899, p.185.

2. For example, to the 1888 and 1890 Congresses which were held in Copen¬
hagen and ;vtockholm respectively. Vide P.C.G.A.P.fc D., 1889, eport
XXXII, p.4., and 1890, Report XXXVII, p.2,

3. Vide F.C.G.A.P.& D., 1890, Report XXXVII, p.1.
4. Vide F.C.G.A.P.& D., 1892, Eeport XXXIV, p.2.
5. Tide U.P.S.P.. 1892, p.142.
6. Vide P.C.G.A.P.& I)., 1895, Report XX I, p.6.
T. Vide F.C.0.A.P.& D., 1S96, Report XXIX, p.6.
8. Vide P.C.G.A.P.& 1)., 1899, Report XXVII, p.1.



of hcotlund on this question, and of the duty of other churches to make a

similar stand'.* This address, he informed the Free Assembly, l^d then

boon 'translated into hutch, and inserted in the organ of the iAitch National
2

Church, \dth friendly remarks on the port of the Lditor*.

Mr. hymock, although unable to attend the Brussels Congress, enjoyed

a prominent position again in 1891, for that year he took part 'by request'

in the Annual Meeting of the Ladies' National Association in Tendon, where

•the Free Church's support of the movement was much appreciated',^ Still,

he was no doubt disappointed at not being able to go to Brussels (where the

delegates 'representation of the mind of the Free Church of -Scotland was

held to be a valuable contribution to the weight of the Congress'^), for Tie

had asked to go,'5 and the abolitionists considered it one of their most sig¬

nificant demonstrationsi the Belgian Government lent them a palace to sioet

in, the Prim© Minister gave then a reception, other Ministers attended their

meetings, and the Belgian newspapers ('unlike those of this country, which

mainly boycott the subject'*5) gave them extensive and for the nso3t part

favourable coverage.

Air. byraock may, however, have been compensated by the fact that the

Assembly allowed iiim to attend the London Congress in 1894, and to mingle

with delegates 'from the four continents' and even ('a thing which never
■7

occurred before') a 'Banish priest from Belgium'. An ©von greater compen¬

sation to Mr. hymock may nave been the fact tliat in this, tlxc first year

after the sphere of his committee's action iiad bean enlarged by the Asserably

1. F.C.G.A.P.& I)., 1891, iieport XXXVII, p.1.
2. ibid.
3. F.C.G.A.P.& 1892, lieport XXXIV, p.2.
4. Ibid.
5. F.C.G.A.P.& D., 1891, lieport XXXVII, p.1.
6. F.C.G.A.P.& i)., 1892, iieport XP.LIV, p,3.
7. F.C.G.A.F.& i)., 1895, Keport XXXI, p.6. 'The voice of that Chureh'

the Committee prophesied 'may soon be heard in the most emphatic way'
(ibid.).



'so as to embrace State-iiegulation of Vice anywhere and everywhere*,^ he had

been appointed to the executive committee of the International Federation.

The last abolitionist Conference attended by Mr. iymock recorded in

his committee's report, was called by the British Committee of the Federation

to protest against what it considered to be the growing threat of a reintro-

duction of regulation in India and at home. It was held in Birmingham in

November 1896 (two months after the Berne Congress, which was held as usual

in September), and at it Mr. iymock was supported by Br. Cunningham and the

Earl of Moray. At about the same time the committee and the Commission of

Assembly sent memorials to the Government, protesting against a possible re-

introduction of the Contagious Diseases Acts. 'There is no saying*, the 1897

report remarked, * how far tiiese and similar demonstrations may have contri¬

buted to the emphatic repudiation of the old system, which has since then
2

proceeded from Government and other quarters*.

But how effective were these demonstrations on Continental iiurope

itself? At first, the Free Church committee was optimistic about Lurope,

for in 1888 the Italian Parliament had agreed to abolish its regulation sys¬

tem, and the fact that Lord hnutsford had been able to use this as an argument

for abolition in Malta seemed in the committee's eyes to justify British and

Free Church involvement in the Federation: 'the thorough effocement of the

foul stain from the escutcheon of the British empire', it stated, 'will be
3

proosoted by its removal elsewhere'. At this stage it seemed possible that

abolition might come as quickly in nurope as it iiaci done in Britain. At the

1889 Congress Professor James otuart, the abolitionist M.P. told the Genevese
4

that their regulationist government was 'behind, the times', and he informed

1. Ibid., p.1.
2. P.C.G.A.P.& D., 1897, Report XXIX, p.2.
3. F.C.G.A.P.& b., 1889, Report XXXII, p.4.
4. F.C.G.A.P.4 d., 1890, Report XXXVII, p.1.



the Stockholm Congress a year later that 'in Paris the system of regulated

vice is in ruins. In Holland we gain every yearO (At this time large

towns in Holland were abolishing regulation at the rate of about two each
2

year.) There were also 'prospects of improvement in Italy', the Congress

was informed, and of abolition in Amiens.

The fact tiiat the Congress was told to look for improvement in Italy

however was a sign that matters were not as cheerful as some abolitionists

had hoped. Italy, apparently the largest catch so far outside Britain, had

not in fact totally abolished regulation in 1888, and even its limited repeal

measure, the Free Church coranittee recorded., 'was not fairly put in force,

owing to the determined opposition of corrupt officials, and of the many whose
3

foul interests are bound up with the flourishing of vice'. By 1892, indeed,

it seemed as if Italy was destined for the full reintroduction of regulation,

Morals Police and all, and the abolitionists had to call a special confer¬

ence in home to protest. The Free Church ministers of Rome and Florence

were promised as delegates by the committee, but the Italian abolitionists'

desire for support from the British Press was, the committee considered,
4

•hopeless'. They were, however, supported by the majority of delegates at

an Italian medical congress held in Milan in 1894, who were 'entirely against

regulation from a sanitary point of view*. But then, although 'when a motion

for its entire abolition was brought before Parliament, not a voice was raised
5

to the contrary', the system was 'not actually abolished'. Despite these

various abolitionist demonstrations and despite the goodwill shown by the

Belgian Government to the 1891 Congress (at the time, it hod seemed that erven

in Belgium, 'a country in which regulation has long prevailed and been carried

1. P.C.G.A.P.& D,, 1891, Report XXXVII, p.1.
*•* Ibid., p.2.
3. F.C.G.A.P.& D., 1892, Report XXXIV, p.3.
4. Ibid.
5. F.C.G.A.P.& 2>», 1895, Report XXXI, p.5.



far ... the downfall of the system is not far off), the committee had to

record in 1895 the 'deplorable fact that in burope there are only two coun¬

tries free from the demoralising abomination of State Regulation, viz.. Great

Britain and Switzerland, and in Switzerland, alas! Geneva has to be except-

... 2ed'»

The exception of 'Calvin's City', understandably enough, was a thorn

in the side of the Free Church committee: 'it was painful to mention that
3

great name in connection with such a thing', said Mr. Lyraock. Particularly
4

painful was what the 1896 report described as 'the event of the year' - the

decision by two thirds of the Council and two thirds of the people of Geneva

to maintain the centuiy-old system of Government controlled brothels. This

decision, the result of organised and sometimes violent opposition to the

abolitionists by the brothel-keepers and their patrons, was celebrated 'by

orgies of mingled profanity and obscenity such as perhaps never before were

5
enacted'.

although this seemed like a crusiiing blow (the U.P.s were particularly

distressed that this should have been the result 'the first time a moral

question of this kind has been submitted to the vote of the people'^} the

abolitionists did not admit defeat and actually gained support from some of

their fellow citizens who were aroused by the violence of the event. But

when a new Grand Council was elected in the autumn of 1896 the regulationist

7
majority was doubled. This gave rise to a further 'hideous Saturnalia* in

which even the previous year's orgies were exceeded. The only grim comfort

1. F.C.G.A.P.& I)., 1891', Report XXXVII, p.2.
2. F.C.G.A.P.& D., 1895, Report XXXI, p.6.
3. F.C.G.A.P.& D., 1896, Debates, p.53.
4* Ibid.. Report XXIX, p.6.
5. Ibid., p.7.
6. U.P.S.P., 1896, p.189.
7. F.C.G.A.P.& D., 1897, Report XXIX, p.1.



the Free Church Committee could draw from these events was that after three

successive nights on which the brothel keepers opened their doors without

charge, 'ghastly results were visible in the victims' which 'showed the

delusive nature of the protection promised to the patrons of State-Kegulated

Vice'.^

Apart from the fragmentary comments already cited about Italy, Belgium,

Holland and Geneva, the Free Church committee in fact had very little to say

2
about Continental Vice."" Although after 1894 it was supposed to be concerned

with regulation 'anywhere and everywhere' this made little difference to the

amount of information it provided for the Assembly to consider. Its Indian

and Colonial concerns were presumably more than enough for it to be going on

with.

Those sections of the committee's reports which dealt with Europe were

1. Ibid.
2. Reference was also made: in 1892, to Germany, France, Belgium and other

countries where 'there are very hopeful appearances, yet of actual achieve¬
ment there is little to record' (F.C.G.A.P.& D., 1892, Report XXXIV, p.3);
in 1893, to new legislation in preparation in Norway, Finland, and Denmark,
providing 'for the better protection of the young, and for the repression
of vice' — but not doing away with compulsory examination and thus un¬
acceptable to 'genuine abolitionists*. In Holland on the other hand the
Minister of the Interior was expected to propose repeal of compulsory
examination - and while this would not amount to complete abolition, it
was acceptable, since the regulation system 'could hardly survive such
a loss' (F.C.G.A.P.& D., 1893, Report XXXIH, p.2); in 1895, to 'the
suppression of every trace of the regulation of prostitution in the Swiss
Canton of Zurich, to withdrawal of a ijroposal for regulation in the Canton
of Vaud ('owing in large measure to the splendid stand made by the women
of the Canton') and to proposed legislation in Norway, brought forward in
the interests of morality, but in which 'intelligent friends of our cause'
detected 'a surrender of anti-regulation principles, and hence opposed'
(F.C.G.A.P.M i)., 1895, iiepori XXXI, pp.5ff). Norway also disgraced
itself in the Committee's eyes by having 'a purity society, composed
entirely of women, pleading "for the compulsory examination of their
poor sisters," etcl' (ibid.. p.6); in 1896, to Colmar (where that year's
Congress was being held) which was the only town in Germany without
regulation, even though it was a military centre; and to New York where
an 'Anti-Vice Society' had proposed rogulationist legislation (F.C.G.A.
P.& D., 1896, Report XXIX, pp.6ff).



thus not the most cheerful ones. Indeed at times Mr. Dymock had sounded

very depressed about the Continent: 'The black flag of regulation' he had

informed the 1896 Assembly, 'hung its voluminous folds, to a greater or

lesser extent, over every country in Europe, with the exception of Norway

(where a relic of the system might be said to remain), and Great Britain. (wliich
1

as regarded its colonies, was not all it ought to be)*. But neither he nor

his colleagues had ever really been tempted to throw in the sponge, and by the

end of the century their reports began again to sound more optimistic.

Regulation in Europe, even if not abolished, was not maiding much progress, and

medical opinion was coming round to the abolitionist position. This had. been

foreshadowed when at the August 1891 meeting of the International Society of

Hygiene and demography, abolitionists had prevented regulationists from moving
2

a regulationist resolution. But the great Medical Conference held, in Brus¬

sels in September 1899 was the really decisive event.
3

The Brussels Conference had been convened to examine the effectiveness

of regulation systems and to consider ways in which prostitution and venereal

diseases might be diminished. Delegates to it were appointed by the Govern-
4

ments of most major nations and included 'nearly all the great Regulation
5 6

leaders of the world*. The medical directors of the Paris, Tokyo and

Berlin regulation systems were there, together with many of their subordinates.

Bo were representatives of the War Offices of most of the participant nations,

1. F.C.G.A.P.& D., 1896, Debates, p.52.
2. Vide F.C.G.A.P.& D., 1892, Report XXXIV, p.2.
3. By 'a Committee of Belgian officials, acting under the sanction of the

Belgian Government' - according to B. Lej>pington: op.cit.. p.171.
4. The list comprised (F.C.G.A.P.& D., 1900, Report XXVII, p.2) Germany,

Austria, Bosnia, Brazil, Bulgaria, Chile, Denmark, Spain, the U.S.A.,
Prance, Great Britain, Honduras, Hungary, Italy, Japan, Mexico, norway,
Paraguay, Persia, Peru, Holland, the Argentine Republic, Roumonia, Russia,
Bervie, Sweden, Switzerland and Belgium.

5. Ibid.
6. In Tokyo, a newcomer to the Free Church's repetoire, there were (ibid.)

'7,000 women segregated to a life of vice' under Government control.



including Britain, which also sent delegates from the India and Colonial

Offices. Also present were the 'most noted specialists' of 'practically all

the great medical bodies of the world', including the English Icoyal College

of Surgeons, which was represented by Dr. Jonathan Hutchinson, 'one of the

greatest specialists in EuropeO
In the course of the Conference regulation was, of course, discussed

at length. Eventually a Russian Professor moved that the Conference should

adopt a resolution describing 'the sanitary surveillance of prostitution' as

•one of the most important means for diminishing the propagation of syphilis
2

and venereal maladies'. The subsequent debate was summed up by the corres¬

pondent of the British iiedical Journal whose account was quoted by the Free

Church Committee.

•The failure of the statistical argument in
favour of regulation was emphasised by Prof¬
essor Fournier, 3 the very able leader of the
French liegulationists, who said he rejected it
altogether and preferred to rely upon "common
sense". Professor Fouruier's "common sense"

1. Ibid. oir Jonethan ilutchinson (1628-1913J, Burgeon to the London Hospi¬
tal, was well known for his research on syphilis and leprosy (vide D.
Guthrie: a History of medicine, 1958ed., p.329). According to B.
Leppington (op.cit., p.180), Hutchinson, in his speech, 'deprecated panic
ana exaggeration} and pointed out that the disease was not increasing
but diminishing in England, and tiiat hereditary syphilis in particular
was becoming rare among the educated classes, as men were warned by their
doctors not to marry till completely cured. The same ideas would gradu¬
ally permeate all classes. He agreed as to the importance of warning
young men in schools and colleges. lie thought a better tone was already
asserting itself among medical students and other young men of that class
Dissolute liabits were no longer considered inseparable from army life.
Pen enlisted young and left the array early, and they might reasonably be
expected to keep straight from eighteen to twenty-seven. The effect
would develoj> character, temperance and industry. If the matter were
put before them in a reasonable way, lie was certain the men would respond
and that would do more to reduce disease in the army than all the regula¬
tions that could be devised'.

2. Britisn iiedical Journal, September 16, 1899. Looted in F.C.G.A.P.& D.,
1900, Report XXVII, p.3.

3. Jean—Alfred Fournier (1832-1914) was director of the Saint-Louis Hospital
in Paris, and 'wrote extensively on the clinical and social aspects of
his subject' (syphilis) (vide D. Guthrie: op.cit., p.384).



reasoning amounted to this - that if you shut
up an infected prostitute you thereby protect
society against the danger she constitutes, but
if you do not she becomes necessarily a focus
for the dissemination of the disease. To this
the opponents of regulation replied that it is
impossible to shut up every infected prostitute
until she ceases to be a source of danger; that
only a small projx>rtion of women engaged in pro¬
stitution come under medical inspection; that
inspection itself, as usually practised, is
inefficient, and probably must always be more
or less so, for gonorrhoea; and, finally,
that it is absurd to say that a prostitute with
syphilis may safely return to tier trade after a
few weeks or months of treatment. The only
reply to this was that a partial remedy is at
least better than none at all. The medical
line of argument being exhausted, the reserve of
Abolitionists marched up with their battery of
moral and political objections. The end of the
fight was that the question was not put.*

The fact that this Conference could not make up its mind about regula¬

tion was taken by the free Church committee as 'an extraordinary and epoch-

making confession of the failure, from the medical point of view, of the whole

system of Btate iiegulation of Vice'Although 'these experts had before

them the results of an experiment which has been made in France and some other

countries for a hundred years ... yet when they came together to frame an

answer to the question concerning this system - "Is it from heaven or of men?"
2

they answered, "We cannot tell"'.

This of course was not quite the question the Conference was attempting
3

to answer, and in the last resort the Free Church committee had always claimed
4

that its position rested on moral rather than sanitary grounds, but the

1. F.C.G.A.P.& 1)., 1900, iieport XXVII, p.3.
2. Ibid. The reference is to hark: chapter 11, verses 30-33.
3. Not even the evangelical Acton had suggested that regulation was compar¬

able to the baptism of John.
4. This was reaffirmed by Professor Alexander Hislop, Joint-Convenor of the

U.P. committee when commenting on the Conference and on the marked decrease
in the Army's venereal disease rate (in Britain) since repeal of the C.i).
Acts: (U.F.C.G.A.P.& D., 1901, Debates, p.201) 'the legalising of vice is
always wrong. It is a crime against women. It breaks down in humoral men
the checks of self-restraint and conscience. If the state cannot repress
profligacy, it should not go to the opposite extreme, and provide securi¬
ties beforehand against the consequences of immorality. Bather should it
so adjust the theatre of life as to make virtue easy and vice difficult*.
vide also ibid., iieport XXV, p.2.



453.

impression that abolitionist leaders were 'now listened to with a new inter-
,1

est and respect' seemed to vindicate the long struggle of the U.P. and Free
2

Church committee and their now United Free hope that the abolitionists*

•confident predictions of the overthrow of this legislation, even in the
3

lands in which it has held longest sway, may perhaps be ere long fulfilled'.

4. Venereal Disese, the Uirth-Ur,te arid the "ar.

4.1 The U.F. View.

despite the confident predictions of abolitionists at the turn of the

century, regulation in many countries was far from being overthrown. At the

beginning of the second world war some form of it still existed in 50 coun¬

tries . In hurope, Britain, Scandinavia and 1'ugoslavia were about the only

places where officially approved brothels or registered prostitutes were not

to be found, and while dolland and Germany had given up the system officially,

tolerated areas existed in some of their cities. France and Italy did not

get rid of their brothel systems until after the second world war, and al¬

though the rates of abolitionist to regulationist countries had risen by this

time from 50 to 29, to 119 to 19, many of the 119 liad informal regulation and

inspection schemes. The ^hite Slave Trade also continued, and although the

subject of Leaguo of Nations investigation and activity in the 'thirties, it
4

was still to be found in a lesser and less open fashion during the fifties.

Investigation of this extremely obscure subject is not part of our

present purpose, however, for although the United Free Church's Committee on

the State liegulation of Vice remained in existence for the first few years

1. U.F.C.G.A.P.& i)., 1901, deport XXV, p.3.
2. The U.P. and Free Church Committees each already had a Sub-Committee

working with the other. (Vide F.C.G.A.P.& i)., 1897, keport XXIX, p.2.)
3. U.F.C.G.A.P.& h., 1901, Keport XXV, p.3.
4. Vide Henriques: op.cit., pp.284ff.



of the new century,^ it made no further reports after 1902. One or two

Assembly reports during the pre-war years recalled the committee's hey-day

however, and should be mentioned here.

The first of these was the report of the Church Life and i'ork and

Public Morals Co:nmittee to the 1913 Assembly. Two items in this are rele¬

vant. The first referred to the 1912 Criminal Law Amendment Act which had

2
extended the provisions of the 1885 Act of the same name by giving the

Courts discretionary powers to whip as well as imprison men convicted of pro¬

curing. 'Horrible disclosures* the committee stated, had created a 'wave of

moral indignation' which 'carried the Act triumphantly through both Houses of
3

Parliament'. This had been 'in every way satisfactory' and the Act was

4
already having a 'beneficial* and 'deterrent* effect. As a result of this,

the committee went on, 'the public conscience has been so shocked, that not

only has there been greater freedom in the discussion of such matters, but
5

there is a more enlightened determination 'to seek public social purity'.

The conanittee's own determination to 'take definite action' in this area had

manifested itself in enquiries made to the police, parish councils and volun¬

tary 'preventive and rescue' organisations - which furnished it with 'reliable

evidence' that immorality was increasing and that the age of erring girls was

decreasing - and in advocating that the church, which had 'too long maintained

silence*, should adopt 'a policy of clear and pointed teaching on the subject

of purity'.^ The present 'dangerous' situation, which was 'not confined to

one class* pointed to 'a breakdown of parental concern and control' and to

the need for parents to 'exercise a firm control over their children' and to

1. Vide Acts of the General Assembly of the United Free Church of Scotland,
1900-1904, pp.560 and 709.

2. Vide Ch.13:8, above.
3. U.F.C.G.A.P.& 1)., 1913, iiejjort V, p.15.
4. Ibid.
5. Ibid.. p.16.
6. Ibid.



'inform them as to the dangers that beset them*. In schools, lectures
2

should be given 'to senior girls by medical women on health and hygiene'"

and the corimittee was writing to Sessions appealing to them 'to encourage

and strengthen the home influence': it also was preparing a series of pam-

3
phlets to be 'circulated among the youth'. Subsequent reports of the

committee recorded that a circular letter and copies of a 'leaflet on

"Parental iiesponsibility"' had been sent to all Sessions in the hope that the
4

leaflet would 'be sent into every home*. Two further leaflets, a 'Letter

to Boys' and a 'Letter to Girls' were also sent, but were not for 'indiscrim¬

inate circulation': the committee, 'aware that there are differences of

ojunion on this matter*, was relying on the discretion of Sessions to distri-
5

bute them 'with the greatest care wherever their need is felt'. Sessions

must, however, have been either indiscreet or pessimistic, for the committee

noted a year later that the letters to boys and girls had boon 'in consider¬

able demand'.^
The other matter discussed by the Life and Work committee in its 1913

report recalled the later states of the Vice committee's activities The

British Committee of the international federation had been in correspondence

1. Ibid. According to a report from the Edinburgh Cliief Constable this was
particularly necessary in the case of 'girls, many of them scarcely out
of their teens', who, when the fleet was in the Forth, could 'be seen,
some of them to all appearance the worse of drink, going arm in arm with
the sailors, singing and dancing as they go along, arid conducting them¬
selves in such a manner as to suggest to the onlooker that they have lost
all sense of maidenhood' (ibid.). He complained that 'the police have
no remedy, and all they can do is to see that the peace is not disturbed,
and arrest any who may become obstreperous' (ibid.).

2* Ibid.. p.17. The Glasgow School Board had recently decided to do this,
fund the United States, Canada, Australia, Germany and France had set a
good example,

3. Ibid.
4. U.P.C.G.A.P.& D., 1914, deport VI, p.3.
5. Ibid.
6. U.F.C.G.A.P.& I)., 1915, deport VI, p.11. The committee had however

received 'gratifying testimony to their usefulness ... from many quarters,
including Old Calabar'.



with the India Office from 1909 to 1912 about 'certain of the former abuses*

which had 'crept in at some of the military stations' in India, and they had

•"now elicited at last from the Indian authorities an admission that in many

cantonments the periodical examination of women has been regularly permitted"'.

Nor was it denied that '"brothels known to be for the use of soldiers are not

only permitted in the cantonments, but are placed under some sort of medical
2

supervision or control"'. The Life and Work committee however, with quite

un-bymoek-like reticence, decided that it was'not fitting to go into the

details' and, praising Lord Kitchener (and his successor as Indian Commander-

in Chief) for trying 'to dissuade his men from vice*, expressed gratification

'that quite recently the military authorities have expelled all Buropeaa women

3
from some of the cantonments'. The old spirit flared up momentarily when

it declared that 'the Christian sense of this nation cannot be satisfied

4
until all evasion of the expressed will of Parliament shall cease', and when

it asked for permission for representatives to attend an abolitionist confer¬

ence on the subject in London. but all tiis, while generally approved, was

not debated in the Assembly, and no more was heard of it. Perhaps Sir

Andrew Fraser - who was firesent at the Assembly but did not speak on this

subject^- had a quiet word with someone about it.

But although the Assembly had finally loosened its grip on the thorny

problem of vice in the Indian Array, it had not lost interest in vice as such,

or in venereal disease. A year later, in 1914, the Church Life and Work and

1. U.F.C.G.A.P.& D., 1913, Ocport V, p.17.
2. Ibid.
3. Ibid.. p.18. This was the first occusion on which a church committee

mentioned the existence of European prostitutes in India.
4. Ibid.
5. Be spoke, however, in the debate on the report of the Temperance Commit¬

tee (ibid.. Debates, pp.174ff.), where once again he asked for a more
sympathetic attitude to the Government of India (here in connection with
the opium trade); in support of giving more money for Foreign Missions
(ibid.. pp.21Off); and in favour of trusting the church's leaders in
negotiating with the Church of Scotland (ibid.. pp.260ff).



Public Morals Committee noted that 'a Royal Commission has been inquiring

to the prevalence of diseases caused by immorality, and which have assumed

the proportion of a grave menace to the national health and well-being'.^
When tliis Commission reported, in 1916, an Edinburgh elder, Dr. J. . Ballan-

tyne, was to describe its report as 'one of the great historical disillusion¬

ing documents of these times* - *a destructive bomb' which had 'torn down

the curtain which we had continued to suffer to hang over a most disagreeable
2

subject', revealing 'the skeleton in our national cupboard'.

Two of the U.P. Assembly's committees - that on Church Life and work

and Public Morals and that on Social Problems - were to be especially con¬

cerned with the Royal Commission's Report. The Life and Work committee,
3

investigating a decrease in the number of baptisms, had attributed it, for
4

the most part, to the declining birth-rate and had passed the subject on to

the Social Problems committee for further investigation, since that committee

was already concerned with problems such as housing and the welfare of mothers

and children. Both committees were alarmed by the fact that the birth rate

was declining among the middle and well-to—do artisan classes - from which
5

the Protestant churches mainly drew their members - but not among 'the least
6

competent class of the population'. The Social Problems committee attri¬

buted the decline among the middle and artisan classes not 'to natural causes'

but to voluntary limitation which was in turn due to 'the desire for social

1. U.F.C.G.A., 1914, Reports, VI, p.4.
2. U.F.C.G.A., 1917, Debates, p.236.
3. Vide U.F.C.G.A., 1915, Reports VI, p.7. The number of baptisms had

been decreasing since 1897 in all of the Scottish Churches except the
iwoman Catholic Church - whose baptisms had risen by nearly 15 per cent.

4. In the event, the Committee later discovered, baptisms had been decreas¬
ing at more than twice the rate of births. Vide U.F.C.G.A., 1916,
Reports, VI, p.1.

5. Vide U.P.C.G.A.. 1915, Reports VI, p.8.
6. U.F.C.G.A., 1916, Report XXXII, p.4 - 'for the saving of infant life

has been much more common in such circles through the operation of
maternity and child welfare schemes', (ibid.).



comfort, the dread of the future for children, and the increased cost of

maintaining a family*: to this however it added as further causes of decline

(•in the opinion of eminent medical men') 'certain racial poisons, due to

alcohol, lead poisoning and venereal diseases'.^
The subject of venereal diseases was thus to some extent already

associated with that of the declining birth rate in the mind of the Social

Problems committee when in 1917 its report dealt not only with the Iioy&l

Commission on Venereal Disease but also with the National Council of Public

2
Morals* Commission on the Birth ate. The latter, wldch confirmed that the

3
decline was greatest among Protestants and the better-off, declared that

'all interference with nature by the destruction of the unborn babe, except
4

to save the life of the mother, is criminal in the highest degree', a view

shared by witnesses from all the churches who 'were almost without exception

opposed, on moral and religious grounds, not only to the practice of abortion,

which had no defender among those who have given evidence before the Commis-
5

sion, but to the use of mechanical and chemical means to prevent conception'.

The churches were not however unanimous about 'the morality of restricting
£

the family in other ways'. Among the Comraission's recommendations (which

also included a minimum wage, unemployment insurance, htate family bonuses,

cheap education and lower rents) were: 'censure of the poor for recklessness

1. Ibid.. p.5.
2. The Commission (U.P.C.G.A,, 1917, deports, XX.VIII, p.8) 'was representa¬

tive of the Clergy, the Medical Profession (including Women Doctors),
statisticians, Publicists and others'. Although 'privately appointed',
some Government officers served on it, and this, and a promise by the
Prime Minister 'to reg; rd its work as of value', gave it 'semi-official
recognition'.

3. Fertility was rising in Ireland, except in Ulster. over the 'last few
years* it had risen frora 36.1 to 37.0 (per 1000 of the population) whereas
in lingland and Viales it had decreased from 28.4 to 24,7 and in Scotland
from 33.4 to 29.7. The birth rate among miners was twice that among
doctors. (Vide ibid., p.9.)

4. Ibid.
2. ibid#, p.10.
6. Ibid.



in undertaking unlimited parental responsibility, and of the selfish luxury

of the rich who shirk it* and 'a stimulation of the popular sentiment
1

regarding the value and sacredness of family life'.

The need to stimulate this sentiment was echoed in the Social Problems

committee's treatment of the Royal Commission's report. The latter had

stated 'that the number of persons infected with syphilis, acquired or con¬

genital, cannot fall below ten per cent, of the whole population of large

cities, and the percentage affected with gonorrhea must greatly exceed this
2

proportion'. Venereal disease led to 'an enormous amount of disease Mid

suffering' including an estimated 25 per cent, of blindness among the popula¬

tion and 30 to 50 per cent, of sterility among women. This, together with

infant mortality cases associated with venereal disease, was related to the

Social Problems committee's interest in promoting family life, and led it to

urge the church 'to be up and doing', since a 'policy of masterly inactivity
3

will not serve in the present crisis'. Although 'the minister need not
4

proclaim his views from the pulpit and the elder is not required to talk

about the subject unless he is consulted', they ought to have an opinion

about it, distinguishing between 'self-control without indulgence' Mid 'sexual
5

gratification with artificial prevention'. The minister ought to get to

the bottom of people's motives 'for he cannot bo ignorant that prudence is

often given as the reason, whereas, lack of faith in bod, or no higher motive

than the selfish desire to enjoy some luxury, ought to be

1. Ibid. The Commission also recommended 'a fairer distribution of the
burden of parenthood between the mother and the father' (ibid.).

2. Ibid., p.11.
3. Ibid.. p.12.
4. This remark suggests a growth rather than a decline in reticence in the

church's attitude since the 19th century, when committees used to urge
forthright pulpit proclamations on purity. Perhaps birth control was
regarded as a more delicate subject.

5. Ibid., p.13.
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confessed'.

The committee, thus set upon a course of denunciation which was not

to run out of steam for half a century, passed the task of dealing with other

implications of the Royal Commission's report back to the Life and Work com¬

mittee - although not before noting with satisfaction that the Commission,

whose remit included the understanding '"that no return to the policy or

provisions of the Contagious Diseases Acts of 1864, 1866 or 1869 is to be

regarded as falling within the scope of the inquiry'" had also placed '"on

record their view that the evidence they have received, which includes that

of several Continental experts, points to the conclusion that no advantage
2

would accrue from a return to the system of these Acts"'.

The Life and Work committee, however, preoccupied with Systematic

Giving, Cinematograph Censorship, housing, liomanism and Ritualism and Betting
3

and Gambling" must have lost its cue, for it was not until a year later that

it took up the subject, and only then as a result of its discovery of Regula¬

tion 401) of the Defence of the Realm .Vet. Under this regulation no woman

infected with venereal disease was allowed to have intercourse with any member

of llis Majesty's Forces. If she did, she could be charged and remanded for

not less than a week for medical inspection, with the right of choosing her

own doctor. To the Life and work Committee this was a 'virtual re-enactment

of the Contagious Diseases Acts' and it wrote to the Home and 1'ar Secretaries

1. Ibid. '"Be fruitful and multiply and replenish the earth"', the committee
declared, 'is one of the Creator's oldest commands to his creatures, and
while it is old it is not antiquated, nor has it been abrogated '. (Ibid..
P.14) The committee was to some extent concerned with replenishing the
earth after the loss of life in the War. The next section of its report
(ibid.. pp.15ff), dealing with infant mortality and the welfare of mothers
and children, was entitled 'Saving the Infants' and began (ibid., p.15)s
•Under impetus of the appalling loss of manhood by the war, the certainty
of a further diminution in the rate of births, and the necessity for the
maintenance of the British race for the homeland and our far-flung domin¬
ions, there has been an increasing interest in the subject of Infantile
Mortality and the Welfare of Mothers and Cuildren'.

2. Ibid., p.11.
3. U.F.C.G.A., 1917, Reports, Yl, passim.



urging them 'at once to rescind the offensive RegulationO The fact tiiat

the Royal Commission had decided that such enactments did no good hardened

the committee's opposition, as did 'reliable information' it had received,

that in some military units and in the navy men were issued with 'so-called

preventives' and told that these would protect them. '.!>e are now', it

stated, 'in the hands of the generation of (often well-meaning) men who not

only to do not realise the nature of what they are doing, but are quite tin-

aware that where medical examination has been introduced, it has been quite

2
inefficacious as a check against the spread of disease'.

A year later however the ocial Problems committee, re-assuming respon¬

sibility for purity, was able to report that D.O.R.A. 40 D bad been withdrawn

by the Government, although 'in a spirit of very bad temper, with an indica-
3

tion that it might be restored under another form*. Access to licensed

brothels in Prance for British troops, against which the Social Problems com¬

mittee had also protested as, among other tilings, an 'offence ... to the

French people', had also been withdrawn 'in face of a storm of moral indigna—
4

tion'. But the U.P. Assembly had obviously been severely shaken by these

and otherrevelations of war-time military morality, and the demand for 'a
5

uniform standard for men and women with regard to purity' wliich had always

been a major element in the abolitionist programme, and had been emphasised

by feminists and purity societies in the pre-war period, was re—asserted.

Along with this now however went a great empiiasis on sex-education and the

recognition of social factors in the development of attitudes to marriage and

the family. In terms strikingly reminiscent of James Begg, the convenor of

1. U.F.C.G.A., 1918, Reports, VI, p.6.
2. Ibid.. p.7. (This was a quotation from 'a recent article on the question*

of which the committee approved.)
3. U.F.C.G.A., 1919, debates, p.244.
4. U.F.C.G.A., 1918, Reports XXIII, p.9.
5. U.F.C.G.A., 1919, debates, p.244.



the Social Problems committee, Dr. R.J. Druimnond, told the 1919 Assembly that

there 'was a close relation between morality and religion and the houses in

which men and women had to live. If they gave people houses where there

was no privacy, no opportunity for the maintenance of modesty and no oppor¬

tunity of secret devotion, they were taking away from them great factors in

the building-up of character'.

4.2 The Church of Scotland View.

The Church of beotland's attitude to such matters continued to be

characterised by greater reticence, but war-time developments precluded total

silence. The 'gravity' of the findings of the icoyal Commission on Venereal

Disease was noted by its Social Work committee in 1917, but mainly in connec-

2
tion with 'the stream of broken lives pouring through our Rescue Hones'.

The church's committee on Amy and Navy Chaplains also was concerned with

war-time sexual morality and was co-operating with U.F. and other churches

in making representations to the army Council about 'several matters affecting

the wellbeing of our soldiers in Prance' with an eye on protecting 'the
3

interests of morality'. The Interdenominational Committee which did this

also conducted a purity campaign among servicemen in Prance and the U.K.

during 1917 and 1918. This took the form of lectures by selected chaplains
4

to which 'officers and men were paraded'. Later, the same committee took

the army medical authorities to task 'in regard to the wording of the speci¬

men lecture to troops on the prevention of disease, and also on the indiscrim-
5

inate distribution of prophylactics'. Parts of the lecture, it pointed out,

could be taken 'as likely to encourage immorality, to create a false security

1. Ibid.
2. C.of S.G,A., 1917, Heports, p.535.
3. C.of 8.G.A., 1918, keports, p.292.
4. C.of 8.G.A., 1920, Reports, p.339.
5. ibid.



463.

and as condoning immorality if the consequences could be escapedO Changes

in the lecture were promised, but nothing was said about the prophylactics.
2

The Church of Scotland's Commission on the War also dealt with the

problem of Impurity. A paper by Professor W.A. Curtis examined the whole
3

spectrum of what could be subsumed under the title of 'Impurity and ...'

Two sections of this paper, relevant to our present concern, were entitled

•Impurity and Prostitution' and 'Impurity and Disease'. The first of these

betrayed considerable ambivalence on the writer's part toward the prostitute.

In the Old Testament, he admitted, 'her foul trade ... is so familiar in the

town life of Israel as almost to evade censure when she appears in the unaf¬

fected narrative': yet 'her occupation is so wicked' that the prophets used
4

her as 'a symbol of idolatry'. In the New Testament again, she is 'the

outcaste, but the object of Divine compassion': yet 'in the Epistles her

fatal work is not concealed* To some extent Curtis was able to avoid the

difficulty of choosing whether to condemn or be compassionate by echoing the

'apostolic censure' of 'the men who live upon her earnings or defile them-
£

selves with her flesh', and when he went on to condemn brothel-keepers and

clients he described their crime as worse than that of the 'besotted women

7
and tender girls' whose bodies they exploited. Of one tiling however he

seemed certain: prostitution 'may have its phase of pleasure and idleness

and luxury and dissipation, but it sinks to a condition which is almost too
8

repulsive for human compassion - filth, poverty, shame, starvation, insanity*.

That Curtis wrote this was curious, for two paragraphs later, reviewing

1. Ibid.
2. Social Evils and Problems, Ed. W.P. Paterson and i). Watson, 1918.
3. See Appendix Note 9.
4. Ibid.. p.76.
5. Ibid.
6. Ibid.
7. Ibid., p.77.
8. Ibid., p.76.



Plexner's recent study of European prostitution,^ he remarked that a 'sur¬

prising discovery is the extent to which women of their own accord succeed in

extricating themselves from the morass and returning to respectability, dis¬

illusioned by their experience, not seldom financially enriched by their
2

shame'. Apart from the fact that Acton had made this 'surprising discovery'

half a century earlier, it was odd that these two statements did not seem

incongruous to Curtis, **nd was some indication of the ecclesiastical mind's

need for moralistic overkill.

Despite this, however, Plexner's other 'discovery', that most prosti¬

tutes came from the lower reaches of the working classes, supported the com¬

passionate side of Curtis' attitude to them. Por many, he recognised, pro¬

stitution seemed the only way out, and illustrating his point with some

Glasgow statistics, he argued that 'fines and imprisonment fail utterly to

cope with the evil' and that 'no remedy that fails to reach them in their

early homes, and to raise them above the level of casual unskilled and under-
3

paid workers, can deal effectually with the problem'.

The section of Professor Curtis* paper which dealt with 'Impurity and

Disease' was little more than a brief account of the findings of the koyal

Commission, emphasis being laid upon similar aspects to those erapnasised by

the U.F. committees, at least insofar as the civilian population were concern¬

ed. On the question of venereal disease in tho armed services, however,

Curtis was somewhat ambiguous. Alt sough he emphasised the enormity of the

problem, he merely noted, without comment, that 'so hopeless has it appeared

1. Abraham Plexner: Prostitution in hurope. 1914 (inferences above to the
same author and title are to the abridged 1919 edition.)

2. bocial nyjls and Problems, p.77.
3. Ibid., p.79. In the course of his paper Curtis had of course noted the

connection between prostitution and alcohol, commenting that 'at their
lowest their (prostitutes') condition is so physically revolting that it
is inconceivable that without the blinding influence of drink they can
be attractive to any man * (ibid.).



to the authorities to induce men to refrain from the evil in the Navy and

the Army, that a medical preparation is served out to protect them as far

as possible from the contagion they incur'and although he asked, 'What

would a prophet say to these tilings?* and '»hat shall it advantage a great

empire to gain a military victory ami lose its own soul?' he also remarked,

ambiguously, 'Much has been done to appeal to our men to resist temptation.

Practically notlung has been done in Prance and Britain to remove the temp¬

tation. In Germany stem measures were promptly talien to protect the

soldiery from a disease-spreading camp-following, for our enemy, if he is
2

not devoted to chivalry, at least bows down to efficiency'.

Whether or not Curtis was advocating regulationist measures here is

not entirely clear. But he may well have been, for the official figures

put the number of British soldiers hospitalised as a result of venereal
3

disease at 4.3 per cent., and the numbers infected were, it was later alleg-
4

ed, 17.4 per cent., as opposed to 2.5 per cent, in the German amy - where
5

prostitutes visited by soldiers were regularly inspected. Britain, at

least officially, was the only combatant nation which did not enforce regu-

lation of some kind. It is possible tliat the Church of Scotland as a

whole was much less abolitionist than were its representatives sitting on

1. Ibid., p.83.
2. Ibid., p.84.
3* Ibid.. p.83.
4. At least, according to Professor Blaschko, the German venereologist.

Vide B.C. Pischer and E.X. Bubois: Sexual Life during tho World War.
1937, p.373.

5. Ibid., chs. XII and XIII.
6. Ibid.



the Interdenominational iuxity Committee with the U.F. churchmen.^
In the connection it may be noted, in conclusion, that after these

two churches had united and when the country was once more at war, the Church

and .Nation committee, alarmed at the rising venereal disease rate especially

in the vicinity of ports and military areas, and concerned 'that many infected

persons arc not coming to clinics', unanimously urged, in 1944, 'that strong

efforts should he made to secure compulsory notification and complete treat¬

ment of Venereal Disease in the interests of the individual, the future
2

family and the community'. Gince the country already had, in the form of

hegulation 33B of tho Defence of the Realm Act, a new war-time measure pro¬

viding for compulsory examination of infected persons of both sexes, the

church's late conversion to this aspect of 'the system' was perhaps rather

gratuitous.

Conversion, however, was not total; a year later the Church and
3

nation committee, under the coy subtitle 'anent a certain allegation',

recorued how it had been pursuing the military authorities about the issue

of contraceptives to servicemen going on leave. But even here the fires of

1» hocial dvils and Problems also contained a paper, by the iievd. Dr.
Norman Maclean on Tho Decreasing Birthrate (op.cit.. pp,93ff). It
made much the same points as U.F. reports, emphasising the decrease
among the middle classes and those on whom the churches depended for
membership and finance. It blamed 'the withering blight* of 'neo-
Malthusianism' (ibid., p.98), venereal disease, landlords, and, funda¬
mentally, loss of 'the sense of the sacredness of life' (ibid.. p.102).
As a result of the war, it argued, 'the vastage of war has to be Replaced',
'the Vkastage of Disease will be Increased' (ibid., p.103), and 'the
.Empire must be peopled' (ibid.. p.104 - 'If Australia and New Zealand
are not occupied by the British, the yellow man cannot be shut out').
Possible remedies by the State included a ban on the manufacture and
sale of contraceptives, improved health and housing measures, and tax
relief for larger families. For its part the church should give more
'definite teaching* on contraception - otherwise 'the future of the race
must lie with the icornan Catholic Church'. It should also pronounce
Cod's judgement or. sin, and teach the sacredness of life. The alterna¬
tive, as in Greece, Rome and France was racial suicide.

2. C.of E.G.A., 1944, Reports, p.281.
3. C.of S.G.A., 1945, Reports, p.279.



indignation were burning low. When the committee was informed, by the

services* medic&l departments and by their chaplains, that contraceptives

were 'available* rather them *offered* to the men, and that the chaplains

had 'every opportunity, and the first opportunity when men enter the ervices,

to stress the obligation of sexual purity on moral and spiritual grounds *,

it judged that 'before the Church could insist on the cessation of the

availability practice, it would require to be convinced that its abolition,

if secured, would not result in greater evils than those it sought to remedy0
In sayiug this the couuaitteo tacitly accepted the official view that the

social and financial cost of venereal disease among men who 'despite moral
2

and spiritual persuasion ... will go their own way* was a greater evil than

the moral cost of making contraceptives available. *Account', they consider¬

ed, 'had to be taken of the actual conditions in time of war' - not least

significant among which now was the fact tiiat contraceptives were 'obtainable
3

by civilians in every city and town and even in the country' •

1. C.of S.G.A., 1946, Reports, p.326.
2. Ibid.
3. Ibid.



CHAPTER FIFTEEN:

THEOLOGICAL AND OTliGR PRESUPPOSITIONS.

In concluding this part of the present study we shall review the

churches' arguments against regulation and ask what theological presupposi¬

tions informed them. The arguments used by the U.P. and Free Churches, as

we have already noted, were of three kinds, concerning cost and effectiveness,

civil liberty and making sin safe.

1. Cost and Effectiveness.

Arguments of the first kind were frequently introduced into the con¬

troversy about regulation. Those concerning effectiveness were probably

more important than those concerning cost, for there was little point in

regulation being cheap if it did no good. Cost arguments, however, were

useful, for accusations about Government extravagance always make good debat¬

ing points. But neither arguments about cost nor arguments about effective¬

ness ever rose far above the level of political expediency, for regulation-

ists and abolitionists alike were able to use them with great confidence when

current statistic^ proved the point they wished to make, only to reject them

with equally great confidence (and comments on the unreliability of 'mere'

statistics) when they went against them. Such arguments may therefore be seen

as confirming rather than creating the views of either side. Principal

Rainy frequently advised the Free Church that their fundamental objections to

regulation were moral and religious: Professor Fournier agreed that the

statistical argument had failed and preferred to rely upon "common sense"'

1. Vide Ch.14:3.3. above.



2. Civil Liberty.

How far fundamental moral and religious arguments on the one side and

common sense on the other were in fact responsible for making some people

abolitionist and others regulationist is of course difficult to tell, for the

reason why the protagonists of public controversy espouse their respective

causes are usually much more mixed than they allow. It seems likely, how¬

ever, that in the early years of this particular controversy arguments of the

second kind - about civil liberty - came closest to representing the deeper

feelings of those who wanted to repeal the Contagious Diseases Acts. The

thought that English women might be arrested on mere suspicion and perhaps

out of malice, by a secret police force, represented a threat to individual

liberty the more severe because it had been documented with graphic and gory

examples. It was understandable that working men, whose wives and daughters

were in most danger, were among those who signed the numerous repeal petitions.

V.hen suchpetitions were framed by the Free and U.P. churches they

included arguments about civil liberty and constitutional rights, but the

theological presuppositions which informed them were rarely if ever articulat¬

ed. Perhaps it was difficult for the descendants of Calvinists to know where

they stood over against those who used Calviuist coercion for ungodly ends.

Or perhaps it simply was that the rights of an Englishman^ to the churches,

like the rights of Itoman citizenship to St. Paul, were too self-evident to

require justification. Even so, the espousal by the churches in this context

of arguments in defence of the constitutional rights of women of the lower

classes at least implied a theological presupposition. Directly or indirect¬

ly, the idea expressed in christian teaching by the dictum that there is

1. 'English* was so frequently used as a synonym for 'British', especially
by U.P.s, but also by Free Churchmen, that it would be pedantic not to
use it here.



'neither bond nor free ... neither male nor female' in Christ underlay this

aspect of the churches' pronouncements. Insofar as it went, this idea con¬

trasted markedly with the note of social and sexual superiority in the voices

of many medical and military professionals.

It did not go very far however: for the churches were rather less

expressive of their own time's variant on 'neither Jew nor Gentile' - neither

British nor lesser breed - than of the other two distinctions. When the

controversy entered its later stages there was little to substantiate Mr.

McCandlish's assertion that the Free Church committee was only concerned about
-|

protecting Indian prostitutes. Scarcely any mention was made of these

women except as ciphers of vice and even Dr. Huntly, one of the few people

involved who iiad actually spoken with some of them, clearly was more concerned
2

about the women of England. Insofar as the churches were now concerned

about protecting anyone (apart from the women of England - and everyone,

including the regulationists, was concerned about protecting them) the most

likely candidates were the British soldiers, who required protection from sin,

(but not from its fruits) by being given facilities for marriage. But then

soldiers too were being converted into ciphers as the controversy dragged on:

and even the benighted Hindus and Mohammedans, whose conversion had been

hindered by Britain's Mission of Vice, sank almost out of sight as abolition¬

ists and regulationists fired off at one another familiar sounding salvoes

from familiar looking positions. It would probably be a mistake therefore

to imagine that much theological reflection related to the second kind of

argument informed the churches' later pronouncements.

1. Vide Ch.14:2.4, above.
2. Vide Ch.14:2.1, above.



3. Making Sin Safe.

The third argument - that regulation encouraged vice by appearing to

make sin safe - was however a fairly constant feature in the churches' pro¬

nouncements from beginning to end, and it seems likely that this argument

represented, as Hainy wanted it to, the churches' central objection to regu-

1
lation. It correctly identified, as we have noted, the main purpose of

regulation as the protection of soldiers from venereal disease - rather than

their or the prostitutes* reformation. But the implications it drew from

this, notably that regulation encouraged prostitution and hence venereal
2

disease, were more difficult to substantiate; and the alternatives to

regulation suggested by the churches were frequently impractical, the only

exception being the expensive suggestion of a married amy.

The great difficulty about this argument however was the churches*

ambivalent attitude towards the notion that venereal disease was a deterrent

to and a punishment for illicit intercourse. That it was not a deterrent to

the men most at risk must surely have been clear from the numbers of them

involved, and this argument, like subsequent ecclesiastical arguments against

contraception, rested upon a somewhat naive analysis of the psychology of

their fellow countrymen - in which churchmen took their own attitudes as

normative. Such an analysis was not of course totally misguided, since it

was based upon a desire to appeal to the men's higher nature. But it was

very unrealistic.

More serious than this however was the churches' refusal to come to

terms with the idea that venereal disease was a punishment. As we have

3
seen this idea was expressed in vague references to the law of nature, which

1. Vide Ch.13:5, above.
2. The argument that Regulation hardened the prostitutes involved is,

however, a plausible one.
3. Vide Ch.13:5, above.



suggest that the churches were as reluctant to deny as to affirm that God

caused venereal disease. The opportunity for a theological re-appraisal

of this notion was certainly not taken up by the churches in this connection,

and one is left with the suspicion that they preferred to keep their think¬

ing on the subject vague, perliaps because they were afraid of the conse¬

quences of any theological conclusion which might secularise venereal dis¬

ease.

The churches' use of this third argument therefore suggests that the

introduction of therapeutic and prophylactic considerations into what had

hitherto been a much more straightforward argument about sin, caught the

churches off balance and left them unable to offer any very convincing theo¬

logical critique of the new situation.

4. Gome x.oja-Tlieolo ;ical Factors.

It is of course easy, with the benefit of hindsight, to see flaws in

the churches' position, and to lament the absence of a convincing theological

critique. At worst, however, the demand for such a critique may be the

demand for a concatenation of Scriptural, patristic, and later authorities

on the subject selected in such a way as to legitimate the opinions of the

concateuator with support from supposedly more pristine sources - in the case

of Protestant concatenators from Scriptural and information services in parti¬

cular. And even at best such a demand represents uncertainty on the part

of those who demand it. Such uncertainty, however, did not characterise the

opponents of regulation, who although perhaps afraid of the consequences of

secularising veneroal disease were not afraid that such consequences would be

commendable.

This lack of uncertainty on the part of the ecclesiastical abolition¬

ists arose in some degree from the historical situation in which they found



themselves, for church pronouncements ere always the result of a more or

less dialectical relationship between the christian tradition and contempo¬

rary society. In concluding this section therefore some aspects of this

historical situation should once again be noted.

The situation in which the two churches which protested against

regulation found themselves was very complicated. In theory the Free Church

stood for the establishment and the U.P.s for the Voluntary principle. In

practice however neither church was established. In practice also the

opinions expressed by their members did not always reflect the principles for

which their churches stood. Matters were further complicated by the fact

that even if all of the Presbyterian churches had been united end together

established, their influence on Government for righteousness would have been

severely limited by the provincial character of their sphere of influence.

Under these circumstances the Free Assembly and the U.P. Synod had

little hope of exercising much diplomatic influence on the Imperial Govern¬

ment - even though Eainy was a distant cousin of Gladstone. If the Govern¬

ment was encouraging unrighteousness (a far cry from the days when it had

complied with their fathers' demand to suppress unrighteousness) the most they

could do was to ally themselves with others, including regiments of women,

to rouse public opinion and hence the electorate against its unwisdom.

Unlike the Church of Scotland, which provided the Services with their Presby¬

terian chaplains, and therefore was on the whole more likely to understand,

to sympathise with, and even to hope to influence the motives of the military

leadership, the Pree and U.P. churches had no lines of communication to those

who had decided that regulation was necessary. Consequently they tended to

view them in caricature, and lacked any very effective desire to understand

their position or for that matter the position of medical men and officials

once it had been ascertained that they were regulationists.



The fact that the Free and U.P. churches protested against regulation

must therefore to some extent be accounted for by the position they occupied

in contemporary society. This contention is supported by the observation

that the Free Church's anti-Government polemic slowed down and eventually

ground to a halt at about the time when some of their ministers were added

to the Government chaplaincy payroll, and when some of their elders who were

also prominent members of the medical, military and Indian establishments

undertook to interpret the motives of their colleagues to their fathers and

brethren.

Since this also took place at a time when the evils abolitionists

wished to abolish were becoming too distant and too complicated for the aver¬

age British citizen to wish to understand, especially as the Contagious Dis¬

eases Acts which might have affected him or his sister had long since been

repealed, abolition was no longer the popular cause it once had been. With¬

out such popular support and the resources of a great movement the United

Free Church could do little for the cause, even if it had wanted to.

The abolitionist tradition of the Free and U.P. churches more or less

died out therefore long before the Union of 1929. What survived was a com¬

promise between the anti-establishmentarian Free Church policy of denuncia¬

tion and the establishmentarian Church of Scotland policy of silent influence,

but when the former flared up, as in the 1940's case of the 'available' contra¬

ceptives, it was soon smothered by the smooth words of the latter. The

genuine abolitionist tradition had long since run out of steam.

The fact that the genuine abolitionist tradition had long since run

out of steam did not, however, mean that the abolitionists had laboured in

vain, however much the Church and Nation committee's demand for compulsory
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notification and examination might suggest tliis.^ A brief consideration of

what had happened to regulation in Britain shows that this was not the case.

To Acton the Contagious Diseases Acts had seemed an excellent public

health measure, abuses of which could be corrected by ensuring that the

medical profession was firmly in control of its operations. If he and many

2
members of his profession - perhaps the majority - regarded abolitionists as

religious fanatics and obscurantists, intent on impeding the beneficent pro¬

gress of medical science, this would have been highly understandable, for

medicine had frequently been in this position before. The fact that the

abolitionist movement received vocal support from Scotch Nonconformists would

have done little to undermine this view,

Regulation was not supported only by doctors, however, but also by the

military authorities, who had more pressing concerns to attend to than that

of devising safeguards to mollify the abolitionists. liven if General Chap¬

man was not typical it is likely that many and perhaps the majority of his

colleagues were in favour of some form of state-regulation of prostitution
3

in order to keep venereal disease in cheek as simply and efficiently as possible.

1. Regulation 33B was in fact used sparingly and of those notified under it
only half were compelled to attend for examination and very few indeed
were prosecuted. The great majority of those notified were women, but
some men were also notified (- in 1944 at least. Vide K.S. Morton: op.

cit., p.31).
2. I.e,, if Godlee (p.416 above)is to be believed. A. Comfort (in The

Anxiety Makers. 1968 ed., p. 148) suggests that prior to 1914 'advocacy of
licensing on the one hand and of prophylaxis on the other was limited to
eccentrics', and that the profession as a whole was silent, preferring to
leave things as they were. But unless Lister and Grainger otewart were
regarded as eccentrics, or unless it is stretching the meaning of licen¬
sing too far, the fact that they were willing to express the opinions they
did, in the house of Lords and more, in the i'ree Assembly, suggests that
they probably were conscious of considerable support for their views among
their colleagues. These were of course also, as Josephine Butler obser-
ved (op.cit.. p.12) 'among the men who gradually rallied around us ...
from all ranks and all professions, pure hearted physicians ... among the
foremost, both in action and in indignant denunciation of the theories
and practices which we abhorred'.

3. See Appendix Note 10.



They had, after all, wars to fight end an Empire to defend.

But in the end the decision about regulation had to be taken not by

the military or medical authorities, but by Parliament, and Parliament could

not afford to ignore public opinion. This was where the abolitionists, and

with them the churches, played an important and perhaps decisive part in

preventing the totalitarian elements in the medical and military professions

from extending regulation at home and from making it work as completely as

they wished abroad.

It remains of course an open question whether or not much human suffer¬

ing would have been spared had the regulationists had their way. But the

relative ineffectiveness of the medical methods at their disposal suggests

that regulation was not at that tirue an adequate way of dealing with venereul

disease and that consequently the abolitionists prevented the authorities from

pre-empting a problem to which a more adequate response, both medical and

social, had yet to be found. Whether or not in medical terms penicillin,

and in social terms the de-professionalising of prostitution, are that res¬

ponse is of course another question.



PART THREE:

SCRIPTURE AND COMMON SENSE.

In October 1871 a letter to the ministers of the Nonconformist

Churches of England was signed by * the most eminent theological and

leading Ministers of the Church of Scotland, the Free Church of Scotland

the United Presbyterian Church, the Reformed Presbyterian Church and
-j

the Original Secession Church' • Not everyone in Scotland would

perhaps have agreed that the Church of Scotland signatories really

were the most eminent: of Lord Sand's catalogue of her greatest

preachers of the period - 'Norman Macleod, Caird, Tulloch, Flint,
2 3

Macgregor, Boyd, Burns and Milligan* , only the last was represented,

and other great names, not least Charteris, were absent. The

credentials of the Free Church signatories, however, could not be

questioned: R.S, Candlish and Patrick Fairbairn, Principals of the

Free Church Edinburgh and Glasgow colleges, Duff, the retired missionary

the inevitable James Begg and Thomas Guthrie, and - a late signatory -

Rainy, all signed, as did, from the U.P. Church, John Cairns and

Dr. Andrew Thomson of Broughton Place, together with others from the

other churches mentioned. It was an impressive exhibition of unanimity

1. The Marriage Law Defence Union: Tracts. 188^, Tract VIII,
'What the Presbyterians say'.

2. Vide: J.R. Fleming op.cit. Vol. 1, p.257.
3. Professor of Divinity and Biblical Criticism at Aberdeen.

The other Church of Scotland signatories were T.J. Crawford
(Professor of Divinity, Edinburgh), W. Stevenson (Divinity
and Church History, Edinburgh), A.F. Mitchell (Ecclesiastical
History, St.Andrews), N. Christie (Divinity and Church History,
Aberdeen), W. Lee (Church History, Glasgow), J. Macrae (Minister
of Hawick) Robert Nisbet (Minister of West St. Giles's Parish,
Edinburgh), and K.M. Phin (an influential ecclesiastical
bureaucrat).



unanimity on the part of churches which often appeared to be

bound to one another only by their common investment in Scotland

and mutual suspicion* Alongside their lack of public agreement

about banns and about repeal of the Contagious Diseases Acts it

was perhaps even more remarkable, for the subject of their letter

also concerned legislation relating to sex and marriage.

The subject of the letter was Marriage Affinity, or more

exactly the proposal to legalise Marriage with a Deceased Wife's

Sister (hereinafter referred to as MDWS). This proposal - of

which, the signatories reminded their readers, the Lord Chancellor1
had said: *1 would rather hear of the landing of 300,000 French

2
at Dover than of the passing of this Bill* - had been made year

after year in Parliament since 1847 and would not finally be

settled until 1907. Our concern here is with the statements made

by Assemblies on the subject. These however will be incomprehensible

unless something is first said about the historical and legislative

background to the controversy. We shall begin therefore by giving

some account of this background. This will be followed by a review

of the Assemblies* pronouncements. We shall then conclude with an

exploration of some theological presuppositions and implications of

the controversy.

1. Sir Wm. Page Wood.
2. Marriage Law Defence Union: op.cit.. Tract VIII, p.26.



CHAPTER SIXTEEN

THE DEVELOPMENT OF THE AFFINITY LAW.

1. Before the Reformation.

Early christian teaching on consanguinity and affinity

impediments to marriage was unsystematic and largely a matter of

practical and pastoral concern. Christians obeyed the civil

marriage law of the Roman Empire, which prohibited marriage with

any direct ascendants or descendants and with relations in the

collateral line to the third degree J This was something which

their apologists were careful to point out. For christian worship

and brother/sister language could be misunderstood and led to

accusations of immorality and even incest between them.

Christians were also subject however to the Church's own

understanding of marriage. This was based upon the fragmentary

teaching of the New Testament on the subject and upon Jewish law.

The latter held that the impediments of consanguinity and affinity

actually mentioned in the Mosaic law made a marriage incestuous and

void from the beginning: but consanguinity and affinity impediments

added later and collected in the Talmud were not regarded so seriously,

although they could be grounds for the cancellation of a betrothal or

for divorce. These laws were not of course taken over in toto by

the Early Christians, for their attitude to Judaism - not least on

2
the subject of divorce - was far from uncritical. Their ambivalence

however did not lead them to reject the Levitical roots of Jewish teaching

on consanguinity and affinity.

1. The collateral line, i.e. descended from a common ancestor by a
different line. The Roman computation of degrees of relationship
involved counting from one of the parties back to the common ancestor
and thence to the other party. A man was thus related to his female
first cousin, for example, in the fourth degree, and to his female
second cousin in the sixth degree.

2. Vide: Matthew, 19, 3-9, etc.



For several centuries the Western Church, whose discipline

remained distinct from Reman marriage law even after the latter

came under its influence, had no very clear marriage law of its own.

During these centuries its teaching on consanguinity and affinity

was somewhat haphazard and subject to a variety of authorities and
•j

local customs. Gregory the Great , for example, informed Augustine

of Canterbury that the church could not approve of certain marriages

allowed under Reman lav;, because they were prohibited by Leviticus,

condemned by John the Baptist, and infertile in practice. At the

same time however he advised Augustine to deal gently with Englishmen

who had already contracted such marriages, and not to deny them

baptism or to separate them from their women. And then on another

occasion he told Augustine that two brothers might marry two sisters
2

since Scripture did not condemn it .

But although christian teaching on marriage was haphazard, it

was making headway. As one commentator has put it: 'The divine law

was crudely conceived in terms of the Levitical books, but even so

it conquered men's imagination. Of those sacred books the spiritual
*

chiefs of the Church were the guardians and interpreters* . Thus

in the eleventh and twelfth century the church was assuming control

over the constitution of marriage, codifying its canon law, and

attempting, with a varying measure of success and failure, to impose

that lav/ on a chaotic variety of local folk-laws and customs^".

1. Circa 540 - 604 AJD.
2. Vide: T.A. Lacey (ed. R.C. Mortimer), Marriage in Church and State.

1947, pP.ll3f.
3. Ibid: p.117.
4. Vide: Ch.4, 2.1., above.



In codifying its teaching on consanguinity and affinity

the church relied for the most part on the Old Testament book of

Leviticus# There had, however, been two schools of thought on

how it should be interpreted. Seme authorities held that only

the impediments of consanguinity and affinity actually mentioned

in Leviticus were of importance, others that these were part of a

more general lav/ prohibiting intercourse or marriage with near kin.

The second view predominated and, by analogy with the recognised

limits of kinship in the civil law of succession, marriage v/as

forbidden with kin up to the seventh degree of the Reman computation#

But matters had been complicated when in the 9th century the We stern

Church had iopted the Germ ..n method of computation , without

abandoning the notion that prohibitions should extend to the

seventh degree.

This change in computation widened the range of kin with whom

marriage v/as prohibited to an extent which made the system virtually

unworkable, and in 1215 the Fourth Lateran Council limited the

prohibition to the fourth degree, at the same time making it a

diriment impediment (that is, an impediment which prevented such

a marriage from coming into being at all), and ruling that sexual

intercourse whether inside or outside marriage created consanguinity.
2

The Pauline 'one flesh' argument which lay behind this last

point was also the basis of the church's rules on the impediment

1# The German method of computation differed from the Roman in that
it did not count back from one party to the common ancestor and
thence to the other party, but only back to the common ancestor,
from whichever of the parties was the farther removed therefrom.
A man was thus related to his female first cousin, for example, in
the second degree, and to his female second cousin in the third
degree. (Under Roman Law these were the fourth and sixth degrees

2. 1 Corinthians, 6.16.



of affinity. By the 8th century these prevented a man from

marrying not only his own blood-relations up to the seventh degree,

but also any kin, up to the seventh degree, of his wife or any woman

with whom he had sexual intercourse. The husbands and wives of these

women* s kin were also prohibited, as were any wives or husbands whan

they as widowers or widows might subsequently marry. In such cases

the number of prohibited degrees was soon reduced, as it was in the

case of affinity between the children of a widow*s second marriage

and the kin of her first husband. But even so, such notions of

affinity went well beyond the provisions of Roman or Mosaic law,

and created a situation in which not only was the system virtually

unworkable, but in which it was virtually impossible to determine

whether or not it could work. The fact that spiritual kinship, which

was a form of affinity established by participation in the baptism of

a child by parents, sponsors and the priest, also had to be taken into

consideration, only compounded this difficulty, and it was a singularly

wise child who knew all his affines. The fourth Lateran Council

consequently thought it best to restrict affinity as well as consanguinity

prohibitions to the fourth degree.

The Lateran Council's action thus removed seme practical difficulties,

but by removing obstructions which had been viewed as part of the divine

law it again raised doubts about the principle underlying the system.

These doubts were compounded by the fifteenth century practice of

granting papal dispensations in cases where impediments had hitherto

been regarded as of divine origin. This practice provided many

opportunities for the satisfaction of doubtful motives and for

corruption. The case of Henry VHI of England illustrates both

the complexity and the corruption of the system.
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2. The Reformation: Calvin and Leviticus.

Subsequent developments in the law of England provided the context

in which the 19th century controversy concerning MDWS arose. But

the tradition which Scottish churchmen - whose part in this controversy

we are primarily concerned with - fell heir to, had developed rather

differently, and we shall consider this first. Their tradition of

course stemmed from the Reformers, who, rejecting the complexities
•j

of ecclesiastical law noted above , turned to Scripture for advice,

and particularly, as their predecessors had also done, to the book

of Leviticus. At this point therefore we should briefly take note

of the way in which Calvin interpreted the Scriptural teaching on

consanguinity and affinity.

This subject was dealt with by Calvin in The Harmony of the

Four Last Books of the Pentateuch, which he wrote towards the end

of his life. In it, he divided the four books - Exodus, Leviticus,

Numbers and Deuteronomy - into two principal parts, the Historical

Narrative and the Doctrine. He sub-divided the latter by taking

each of the Ten Commandments in turn, and adding to each the

remaining chapters as •Supplements' - *by which word1, he wrote,
2•I mean with respect to the First Table , the Ceremonies and the

outward Exercises of Worship; with respect to the Second Table,
*

the Political Laws, for the object of both these parts is merely to

1. In the Institutes: IV,XIX,37» Calvin alluded scornfully to the
•mire* which the church had got into in its handling of matrimonial
cases.

2. In Calvin's view the First Table comprised the 1st. to 4th.
Commandments, and the Second, the 5th. to 10th.. Augustine's
opinion, that the First Table comprised only the 1st. to 3rd.
Commandments, so 'that believers might leara to worship Cod in
the Trinity, and thus adore God in three persons' was 'frivolous*
(Calvin: Harmony. (1854 Translation), vol.III,p.6.)• It also
enabled Calvin to include Sabbath Observance (the fourth commandment)
among the vertical rather than the horizontal ones, and thus to re¬
inforce its importance over against those who argued that Sabbath
Observance was Judaistic - vide: Institutes. II, VIII,33»
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aid in the observance of the Moral Law* . Calvin believed that the

Lav/ had not been abrogated except insofar as it no longer condemned

Christians: its function now was *to pinch them awake to their
2

imperfection1 • The Ceremonial Law however had been abrogated

•in use1, but not 'in effect1, by Christ, who provided release from

the sin of which the ceremonies were confessions, and thereby

•terminated them, but has not deprived them of anything of their

sanctity; rather, he has approved and honoured it' . Similarly,

wrote Calvin,

•the form of their judicial laws, although it had
no other intent than how best to preserve that very
love which is enjoined in God's eternal law, had
something distinct from that precept of love. Therefore,
as ceremonial laws could be abrogated while piety remained
safe and unharmed, so too, when these judicial laws were
taken away, the perpetual duties and precepts of love
could still remain'*4".

In this context the chapters of Leviticus (18 and 20) which

deal with consanguinity and affinity were included by Calvin under

the Seventh Commandment, as one of the Supplements dealing with the

Political Lav/s. Before noting his comments, it will be useful to

quote the passage around which controversy was later to rage. It

is Leviticus: chapter 18 verses 6 to 18, quoted here in the R.S.V.

translation.

1 • Harmony. Vol.1, p,xvii (Calvin's Preface.) According to Calvin,
the Moral Law 'is contained under two heads, one of which simply
commands us to worship God with pure faith and piety; the other,
to embrace men with sincere affeotion1 (ibid).

2. Institutes. II, VII, 14.
3. Ibid. II. VII. 16.
4. tbid, IV, XX, 15.



* None of you shall approach any one near of kin to
him to uncover nakedness# I am the Lord.# 7You shall
not uncover the nakedness of your father, which is the
nakedness of your mother; she is your mother, you shall
not uncover her nakedness# 8you shall not uncover the
nakedness of your father's wife; it is your father's
nakedness# -^You shall not uncover the nakedness of your
sister, the daughter of your father or the daughter of your
mother, whether horn at home or born abroad. ^%ou shall
not uncover the nakedness of your son's daughter or of
your daughter's daughter, for their nakedness is your own
nakedness# "^You shall not uncover the nakedness of your
father's wife's daughter, begotten by your father, since
she is your sister. 12Tou shall not uncover the nakedness
of your father's sister; she is your father's near
kinswoman. "!3You shall not uncover the nakedness of
your mother's sister, for she is your mother's near
kinswoman# ^You shall not uncover the nakedness of
your father's brother, that is, you shall not approach
his wife; she is your aunt. 15y0u shall not uncover
the nakedness of your daughter-in-law; she is your son's
wife, you shall not uncover hernakedness. ^°You shall
not uncover the nakedness of your brother's wife; she
is your brother's nakedness# 17You shall not uncover
the nakedness of a woman and of her daughter, and you
shall not take her son's daughter or her daughter* s
daughter to uncover her nakedness: they are your near
kinswomen; it is wickedness. ^"And you shall not
take a woman as a rival wife to her sister, uncovering
her nakedness while her sister is yet alive.'

These verses were prefaced by a warning from G-od that the

Israelites should not follow the customs of the Egyptians and the

Canaanites. The existence of such customs, Calvin observed, was

what made it necessary for God to list here 'the kinds of incest of

which the mention would else have been superfluous*: for 'since

all the Orientals are libidinous, they never had any scruple in
•j

polluting themselves by incestuous marriages* # Not every kind

of incest however was mentioned in this passage. But, Calvin

argued, the 'monstrous indecency in the connexion of father and

1. Vol.Ill, p.97# Calvin instanced brother-sister marriages
among the Egyptians, who were (ibid) 'so dead to shame,
that they were carried away by their lusts to trample upon
all the laws of nature••



daughter, or mother and son'1 was sufficient indication (verses

7 and 10) of a ban on intercourse with all ascendants and

descendants. In the case of the collateral line, intercourse

with uncles (in the case of females) and aunts on both sides
2

(verses 12 and 13) was *a somewhat similar imprcpLety' to

intercourse with one's parents, as wa3 connection with a step¬

mother (verse 8) or a mother-in-law, and with a paternal (verse 14)
or Eiaternal uncle's wife; similarly intercourse with a step-daughter

(verse 17) or daughter-in-law (verse 15) was like that with a

daughter; in all of these cases 'the same rule affeots affinity''

as consanguinity. The list, Calvin admitted, did not prohibit

a maternal or paternal uncle from marrying his niece. Here, he

said , 'we must form our judgment by analogy as to vrhat is prohibited'
Thus, 'since the nephew is interdicted from marrying his paternal or

maternal aunt the mutual relation of the inferior to the superior

degree must prevail', especially since 'the reason ad od by J'oses'

in the former case (verses 12 and 13) - '"She is thy father's or

thy mother's near kinswoman"'*' - could refute any objection to this.

Intercourse or marriage with sisters or half-sister3 (verses 9 and 11)

was also prohibited, he added.

Calvin emphasised that this list applied to marriage as well

as to illicit intercourse, pointing out that although such marriage

p.102.



regulations were *a part of the political constitution which God

established for his ancient people*, they were not *merely
•j

political* nor were they dissolved because of the abrogation of

the Law, 'Whatever is prescribed here* he stated, *is deduced

fran the source of rectitude itself, and from the natural feelings
2

implanted in us by Him* • The non-observance of these prohibitions

by certain nations at certain times did not detract from the fact

that 'the prohibition of incests here set forth,,.flows from the

fountain of nature itself, and is founded on the general, principle

of all laws, which is perpetual and inviolable*^. G-od was displeased

with the heathen oustcms against which this chapter was directed

'because nature itself repudiates and abhors filthiness* : the

incests prohibited here were thus 'absolute prohibitions**1".
Although the New Testament said little on the subject, it was clear

that when Paul condemned incest of a stepson and his father's wife

as falling short even of Gentile standards, he endorsed the general

prohibition which even the secular Reman laws accorded with - *as

if their authors had learnt from Moses what was decorous and agreeable
5

to nature',

Calvin recognised however that three cases might seem as

problems. The first of these concerned first cousins, #10 were

permitted by scripture to marry. Calvin was rather uneasy about this.

*Since from long custom',he wrote ,*it is established that cousins-

german should not marry, we must beware of giving scandal lest too
0

1. Ibid, p.99.
2. Ibid.
3. Ibid, p.100.
4. Ibid.

5. Ibid, p.99



l+QO,

unbridled a liberty should expose the Gospel to much reproach;

and we must bear in mind Paul* s admonition, to abstain even froca

things lawful when they are not expedient*^ •
The second problem lay in the interpretation of verse 16

of Leviticus chapter 18, which concerned marriage with a brother's
p

wife, 'Bad interpreters' , he wrote, tried to make this vera©

into a prohibition of illicit intercourse with a brother's wife

or marriage with her after divorce from, but during the lifetime

of, the brother. But they were wrong: for it was 'incongruous

to twist into different senses declarations which are made in the

same place, and in the same words'^, Calvin was 'not, however,

ignorant of the souroe from whence those, who think otherwise,

have derived their mistake' - whioh as Deuteraacmy chapter 25

verse 5, where 'Cod gives a command,•••that if a man shall have

died without issue, his surviving brother shall take his widow to

wife, in order that he may raise up of her seed to the departed'^"•
What the 'bad interpreters' overlooked, observed Calvin, was the

•well-known Hebrew idiom* which embraoed 'under the narao of brother

all near kinsmen in general', a usage also employed by the Latins to
5

designate first cousins. The Deuteronomic command thus only

1, Ibid, p.105.
SM*. P«103.

3. Ibid.
4.-tHE
5. Calvin mnkes much the same points when dealing with this

passage at another point in the same commentary (ibid, pp,177f•)
In defence of his argument about the meaning of 'brother', he
adds here that (ibid, p.178) 'if any should object that it is not
probable that other kinsmen should dwell together, I reply that
this passage is improperly supposed to refer to actual living
together, as if they dwelt in the same house, but that the precept
is merely addressed to relations, whose near residence rendered it
convenient to take the widows to their own homes; for if any lived
far away, liberty was accorded to both to seek the fulfillment of
the provision elsewhere. Surely it is not probable that God
would have authorised an incestuous marriage, which he had before
expressed His abomination of'.



applied to relations not barred by the consanguinity and affinity
■j

prohibitions mentioned above. The case of Ruth and Boas,

illustrated the point, said Cal/in, while

'if any object that Er, Onan, and Shelah, the
sons of Judah, were ovm-brothers, and still that
Tainar married two of them, the difficulty is
easily solved, viz., that Judah, following the common
and reoeived practice oi' the G-entiles acted improperly
in permitting it. By evil oonmunications then, as
is ever the case, Judah was led into giving the same
wife to his second son as he had before been married
to his eldest*•

This case therefore did not constitute any objection or exception to

the rule.

The third problem noted by Calvin was that of the meaning of
3

verse 18. 'Certain freward persons* he wrote, were arguing that

1. Ruth, 1W*..
2. Calvin: Harmony. Ill, p.lGlf. It is interesting to compare

this comment with Calvin's treatment of this story (Genesis,
chapter 38) in his Commentaries on Genesis. In the latter
(1850 translation, Vol.11, pp.275ff.) Calvin is highly
critical of the whole episode and especially of Judah's part
in it. However, he remarks on verse 8 (ibid. p.I&h):
'Although no law had hitherto been prescribed concerning
brother's marriages, that the surviving brother ahould raise
ip seed to one who was dead; it is nevertheless, not
wonderful that, by the mere instinct of nature, men should
have been inclined to this course. For since each man is
born for the preservation of the whole race, if any one dies
without children, there seems to be here some defect of nature.
It v/as deemed therefore an act of humanity to acquire seme name
for the dead, from v?hich it might appear that they had lived.'
This act, wrote Calvin, 'does not prooeed from any rule of
piety, yet the Lord had impressed it on the hearts of man as
a duty of hunanityj as he afterwards commanded it to the Jews
in their polity*. With this last phrase Calvin inserted a
reservation about the universal application of this 'duty of
huaanity' in the particular form mentioned, yet there is some
inconsistency in all this, which is compounded by Calvin's
criticism of 0nan for his 'outrageous act of barbarity in
denying seed to his brother.

3. Calvin: Harmony. Vol.HI, p.104.



that this allowed MDWS, sinoe it forbade (polygamous) marriage

with a wife's sister only during the wife's lifetime* Had this

simply been a prohibition of uncovering her •turpitude*1, then
2

'there would have been some colour to their pretext* . It was

necessary however *to consider the intention of the legislator

from his own express words', which 'expressly stated' that 'she,

who was legally married should (not) be troubled by quarrels and
3

contentions*. It was therefore, wrote Calvin, 'plain that the

licence for polygamy is restricted by this exception, in order that

the Israelites should be contented with one evil, and, at least,

should not expose two sisters to hostile competition v/ith each

other*.'^ iolygamy, in other words, was bad enough for Israelite

women to put up with - they were to be spared tlie additional burden

of having to put up with rival wives among their own near kinswomen -

here again Calvin interprets sister in a very broad sense. Finally,

wrote Calvin, the prohibition of a brother marrying his brother's

widow shows that MOWS was not meant here. 'But hence', he added,

•we see the diabolical arrogance of the Pope, who by inventing new

degrees of kindred, would be wiser than God; whilst he also be Grays

his cunning, because from this kind of sport he made himself a fat

game-bag. •*/

1. Calvin prefers this to 'nakedness' because it showed the
filthiness and shamefulness of the act (vide: ibid, p.99).
"

id. p.104.
Ibid, p.105.

IbM, P.105.



Having noted how Calvin dealt with these three possible

problems, and at the same time with his antinomian and papal

opponents, it is worth repeating that the two main points made in

his commentary on Leviticus 18 were: (l) that the prohibitions,

while part of the law given by God for the political government of

Israel, and as such merely aids to the observance of the Moral Law,

were also absolute, since they had been deduced from the natural

feelings implanted in men's hearts by God, and thus should be part

of the law under contemporary civil government also - a law which
•j

Christians as much as others should, in Calvin's view, be subject:

and (2) that while not all the prohibited degrees were mentioned in

Leviticus 18, the general outline was given and should be reasonably

clear by analogy to those who used their judgment.

One further point to be made about Calvin's interpretation of

the question concerns his handling of Leviticus chapter 20, verses 11,

12, 14» 17, 19 and 20 - 24 of which list penalties, mostly capital

punishment, for sexual intercourse within some of the degrees mentioned

in chapter 18. Although Calvin does not explicitly say that these

penalties ought to form part of contemporary law, and although he

perhaps takes something from the importance of the passage by adding

(in some editions) the qualifying sub-title 'These Supplements as

2
Judicial', he does not seem to dispute the appropriateness of the

penalties.

1. Vide, e.g.. Institutes. Ill, XIX, 15; and IV, XX, 14,15.
2. Harmony. vol.IH, p,10b.
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3. The Law of Scotland and the Confession of Faith.

Calvin's commentary on Leviticus was written in 1563 and

published in 1564* the year of his death. But before this time

the question of consanguinity and affinity was being considered

by the Reformed Church of Scotland. At its first meeting the

General Assembly declared:

•The question being proponed anent marriage in
second and other degrees of consanguinity
forbidden by the Pope to be solemnized betwixt parties
being of second, third, and fourth degrees of affinity
and consanguinity and others such as are not prohibited
expressly by the Word of God, and therefore to desire
the Lords and Estates to interpone their authority
arxl approve the same and make laws thereupon.'

This declaration, by omitting any mention of the first degree of

consanguinity and affinity, suggests that the General Assembly,

like Calvin, wished to imply that the Levitical prohibitions (as

verse 6 of chapter 18 might be taken to mean) were intended as

prohibitions of marriage of a male or female with a female or male

related to him or her by consanguinity or affinity both in the

direct line and in the collateral line up to the first (German)

degree.

In making this declaration then the Assembly was requesting

Parliament to replace the existing ecclesiastical law with a new

civil statute. The existing ecclesiastical Law had been enacted

in Canon 65 of the Scottish Provincial Council at Perth in 12^2,

which embodied the teaching of the fourth Lateran Council of 1215.

It recognised, in respect of the prohibited degrees, a distinction

between those prohibited by the divine law, and those which could be

sanctioned (but only by dispensation) by the Church which had

forbidden them. MOWS and marriage between an uncle and niece were

among the latter.

1. Vide: C. oi* oeGeAfRf | 909| ^ 271} citing tii&
Universal Kirk.



• The Scottish Parliament did not respond to the Assembly*s

request until 1567, when in an Act of that year 'Anent thame that

committis incest* it provided the death penalty for those

•that abusis their body with sic personis in degree
as Goddis Word has expresslie forbidden in ony time
cummin as is contenit in the 18th chapter of
Leviticus*•1

The following section (c.15) enacted that it was lawful for all

related in the second and further degrees to marry, provided the

marriage was not otherwise repugnant to God* s Word, Until the 19th

century this was the basis of the statute law of Scotland on the

subject. Whether or not those who drew it up intended MDY/S to be

included is not certain, but since there is on record one case in

which the Court exacted the death penalty for intercourse between
2

a deceased wife's sister and her deceased sister's husband, it

seems likely that Calvin's interpretation of Leviticus 18:18 was

commonly accepted.

The next development took place a century later, in 1690,

when the Scots Parliament ratified the Westminster Confession of Faith,

voting upon each article. Article 2A, section A of this read:

•Marriage ought not to be within the degrees of
consanguinity and affinity forbidden in the Word;
nor can such incestuous marriages ever be made lawful
by any law of man, or consent of parties, so as those
persons may live together as man and wife. The man
may not marry any of his wife's kindred nearer in
blood than he may of his own, nor the woman of her
husband's kindred m rer than in blood of her own.*

This interpretation of Leviticus was based upon parity of reasoning

of the kind employed by Calvin (as in the uncle/niece, nephew/aunt

cases). The prohibition thus applied to all persons related by

1. Ibid.
2. Ibid.



consanguinity and affinity in the first degree, the relationship

being determined by counting either from the female or from the male.

Having approved this interpretation as the lav? of the Church,

the Scottish Legislature did not go on to alter the civil law. But

subsequent practice and the opinion of legal authorities on the

subject agreed that although thepenelAct 1567 c.14 might not

justify capital punishment in MBWS cases (because the wording of

that Act made everything hinge on the ambiguous verses 6 and 18 of

Leviticus 18), the Act 1567 c.15 clearly prohibited HDY«S (because
the parity of reasoning employed in the Confession of faith, and

endorsed by Parliament, brought MDV/S within the scope of the first

degree of affinity). This was finally established by the Court in
"J

the case of Fenton v Livingstone. 1861, which confirmed that MDWS

was illegal in the civil law of Scotland, The controversy which

we are concerned with here, however, also involved English law,

which had developed somewhat differently,

4. The Law of England.
2

Sixteenth-century English law on the subject of consanguinity and

affinity tended to follow Lutheran practice, by keeping close to

the letter of Leviticus, At the same time however it was beginning

to move in the direction of Calvinist parity of reasoning. It was

also much affected by the domestic entanglements of Henry VIII and

1. Ibid, p.1272, 1273.
2, On this and subsequent legislation mentioned in this section,

vide. Lacey (ed, Mortimer): Marriage in Church and State. 1947*
passim; R. Haw: The State of Matrimony. 1952, passdm; and C.F.
Behrman: 'The Annual Blister*, in Victorian Studies. VolJCI,
No.4, June 1968, pp.483ff.



by Elizabeths need to secure her succession. By the end of the

century - whose second half had seen 'one of the most sordid chapters

of English legislation' - there were thus several different laws on

the subject in the statute book.

The church as well as the state was making laws, however. In

1603 a Canon enacted by the Provincial Synod of Canterbury endorsed

a table of sixty prohibited degrees of consanguinity and affinity

which had been issued on his own authority in 1563 by Matthew Parker,

the Archbishop of Canterbury, Parker's Table was based on Leviticus

18, interpreted by the process of parity of reasoning discussed above,

Y/hen the Canon endorsing it received the Royal Assent this became

the Church's official list of prohibited degrees.

The Canon of I6O3 required marriages within the prohibited

degree to be dissolved, after being declared incestuous and unlawful

by the ecclesiastical courts, (These retained their jurisdiction

over marriage, whereas in Scotland jurisdiction had passed, in 1560,

to the Crown.) The civil authorities, however, were to execute this,

and were consequently in some difficulty, since it was far from clear

that the civil law prohibited .11 the unions listed by Parker, In an

attempt to resolve this difficulty, efforts were made to establish the

legality of MDWS, These were unsuccessful. The civil courts

however were successful when they prohibited the ecclesiastical courts

from declaring - after the death of either or both parties to MDY/S -

that the union was void and the clildren were illegitimate.

This was an important move, because it affected the question of

inheritance. Jealous relatives could and did bring actions before

the ecclesiastical courts, in order to bastardise and thus disinherit

children of such unions after their parents' deaths. The civil

courts' prohibition made such unions voidable rather than void. They

1. lacey, op.cit,. p.157.



They were thus relatively safe unless or until an action was raised

in the ecclesiastical courts, and absolutely safe after the death

of one of the parties# So matters stood until the 19th century.

During this period it was sometimes assumed that MDWS was

legal# One reason for this was that some of those whose marriages

were thought to be voidable arranged for friends to bring to court

against them an unsuccessful but indefinitely prolonged suit which

effectively prevented ary other and potentially successful suit

being brought. Practices of this kind, and in other cases the

cost of proceedings, meant that many illegal and voidable unions

were unchallenged# Parker*s Table was thus not always adhered to

in practice, and the future of children involved was uncertain#

To remedy this situation Parliament, in 1835 » passed Lord Lynahurst's

Act, which adopted Parker's Table into the civil law and ruled that

any marriage thereafter contracted within the prohibited degrees

should be no longer voidable, but simply and without the need of

any legal process void from the beginning#

To some people this remedy seemed worse than the disease -

especially as some assumed that MD..'S had hitherto been legal#

Although Lyndhurst*s Act left voidable marriages contracted before

1835 as they were and applied only to new ones, it created considerable

opposition and controversy. By 18V7 petitions were being presented to

Parliament, signed by Anglican and Dissenting clergymen among others,

asking for the law to be made more liberal. As a result of this
r

the Government set up a Royal Commission to investigate the whole

question of consanguinity and affinity. In the course of its

enquiries the Commission discovered that, even since 1835» the number

of cases of MDWS contracted in England had been considerable, and

that such marriages had been contracted by people of all classes,
-j

including five mayors and several clergymen. Its report, after it

1. Vide. Behrman: op.cit#. p#492#



had heard this and a great deal of argument on either side,

recommended that the law of consanguinity and affinity should be

made more liberal,and specifically, f llowing the example of a nuabor

of European countries and American states, that MDVS should be made

legal.

This report strengthened the movement to legalise MDffS and a

Bill to that end was introduced into Parliament and given a second

reading by the House of Commons in 1849, only to founder at the

committee stage. A second attempt was made in 1850, when the Bill

got as far as the House of Lords, but was then withdrawn. Brought

there a year later it was defeated by a large majority, o.Iy to re¬

appear in the Commons in 1855# where it again foundered in committee.

In 1859# after some further attempts, it was once again passe - by

the Commons, only to be defeated yet again in the Upper House. The

margin by which the HDWS Bill, now and for the rest of the century

firiuly established as an annual Parliamentary event, either passed or

failed in either the Lords or the Commons was generally snail J
The nation, if Parliament reflected its views, was unable to make up

its . ind. But what was the mind of the Scottish churches? In

the next chapter w© shall look first at the Established and Free

Churches* views from 1849 to 1900, then at the view of the U.P. Synod,

and lastly at the views of the Church of Scotland and J.F. Church

after 1900.

t. Marriage Lav," Defence Tracts; 1884, pp. vi.ff.



CHAPTER SEVENTEEN

MANNING THE FLOODGATES

1. The astablisbed and Free Assemblies: 1849 - 190Q.

When the first MOWS Bill was introduced into Parliament in 1849

neither the liistablished nor the Free Assembly v?ere in any doubt of

their opposition to what it proposed. Their position on MDWS had

been clearly re-stated only ten years earlier, when the General

Assembly had ruled that marriage between a man and the sister of his

deceased wife was prohibited by the Word of God and contrary to the

Confession of Faith.1 On this subject at least, the Disruption had

not divided them, and when Bills began to appear in Parliament so

too did petitions against them from both Assemblies.

1.1. Scriptural. Scottish and Social arguments: 1849 - 1871.

The reason for the Free Church's opposition were stated in its 1849

Assembly by vvilliam Cunningham, the orthodox and influential New

College Professor. MBWS, said Cunningham, was prohibited by the

Confession of Faith, which was based (although 'tlie mass of business

before the house precluded him from proving this) on Scripture;

and the Confession was built in to the law of Scotland, which was in

turn protected by the Treaty of Union. The Confession# s view

moreover was 'in accordance with sound reason and calculated to

3
contribute to the welfare and comfort of the community* • Two

1. Vide. C. of S.G.A. Commission, May 28 1839. The reference was t
a case in which Robert Lauder, who had married his doceased wife'
sister Margaret Farlane, appealed from his Kirk Session to the
Presbyteiy of Stirling for admission to church privileges. The
Presbytery referred the matter to the Assembly, whose Commission,
for the reasons given, stated that it was 'not at liberty, under
present circumstances', to alio*.? Lauder to be admitted. It
instructed the Session involved to proceed in discipline against
both parties.

2. F.C.G.A.P.& D., 1349, Debates, p.87.
3. Ibid.
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Members of Parliament present, Fox Maule and. Charles Cowan, agreed#

The former accepted the Confession, 1which had been framed by wiser

heads than his', and was of the opinion that MDWS* was abhorrent to
2

, ..the people of Scotland*. In the unlikely event of the Bill gettin

as far as the Committee stage in the Commons, he would introduce a

clause exempting Scotland and the property of Scots from its provisions.

Charles Cowan was equally opposed. To illustrate his concern he read

a letter from a Scotchwoman resident in England, expressing 'her alarm*

at 'this anti-scriptural, unhinging and domestio-peaoe-destrpying bill,

which would bring them back to the days before the flood, when men

3
took wives wherever they chose'. It was Cowan's intention to do

what he could in Parliament, 'in behalf*, as his lady correspondent

put it, 'of the weaker vessels, alasI unrepresented in your Honourable

House!'4
The thought of women in Parliament wa3 greeted with 'loud

5
laughter* in the Assembly, but did not detract from the earnestness

of their efforts 'in behalf of the weaker veesels* and against MDWS•

The subject was token up again at the following Assembly,** the

Church* s objections re-stated, a further petition despatched, and

1. Ibid.
2. TbidT p.88.
3. x&CaT p.89.
4#
5. Ibid MDWS was not according to Behrman (og.cit.,p#494) a subject

which feminists were very interested in. They were, Behraan
suggests, more concerned with the subject of married women*s property.
That, needless to say, wa3 a matter never even mentioned in the
Free Assembly.

6. F.C.&.A.P# & D.j 1850: Debates: pp.l95f. and p.289.

(



the inferior courts urged (as they had been in 1849) to send up

their am petitions also. A committee was set up *to take all

competent stops for opposing* the Bill.

The pattern of free Church opposition to MDHS was now set.

The principal reasons continued to be those stated in 1849:

Scripture, and hence the Confession of Faith, and hence again the

law and constitution of Scotland were against MDWS: so too viere

the Scottish people. MDWS was socially harmful, and if it were

allowed, worse would follow. Much the same points were to be made

by the Church of Scotland Assembly. Summing up its objections,
2

already voiced in previous petitions, the Assembly of 1869 stated

that it opposed MDWS:

•Because it is one of the relations in
affinity prohibited by the law which is in
accordance with the Standard of the Church of
Scotland, which declare that in the Divine
institution of marriage the relations of tlie
one, whether by consanguinity or affinity,
become the relations of the other.

•Because the observance of the existing law secures
the sanctity of heme, and the comfort of domestic
relations, and many social and family advantages
which the proposed relaxation would tend to disturb
and overthrow.

•Because the relaxation sought would pave the way
for others of a kindred nature prejudicial to the
peace and purity of family life.

•Because your petitioners are convinced that the
proposed measure is against the sentin»nts and
feelings of the people of Scotland.**

1• Ibid, p.195.
2• C. of S.&.A., Acts, (1844-50), 1849, pp.51 and 59*

1850, pp.69f.
C. of S.&.A., Acts, (1851-58), 1855, p.56.

and C. of S.G.A., Acts, (1859-65), 1859, p.82.
5. C. of S. Acts, (1866-72), 1869, p.69.



The Churches* opposition was {rounded then, in Scriptural, Scottish

and social arguments. As one Bill followed another during the

•fifties and sixties, much more was to be heard from the Assemblies

on these subjects than had perhaps been anticipated in 1849»

Before turning to see what happened to the churches* opposition

after 1870, we can look a little more closely at some of the ways in

which these objects were elaborated in the Free Assembly.

A good deal of the Free Assembly's time was spent on the
•]

Scriptural argument against MDWS. One reason for this was the

admitted ambiguity of Leviticus 18 : 18, which allowed English

Nonconformists and Evangelical Anglicans to support the movement in

favour of MDWS. R. S. Candlish, the leading Free Church minister

of the time, accused the former of *not asking the question - What

saith the Lord?*, and the latter of showing 'a strong tendency to

evade the conclusions of the Word of G-od, by some wretched
2

considerations of expediency'. Another speaker, Mr. Montgomery

of Innerleithen, explained that the curious attitude of both English

groups arose because they associated MDWS with the pre-Reformation

Canon Law, and failed to realise that the Reformers - even in England-

had opposed MDWS on Scriptural grounds, just as the Free Chuch now dld.^
Neither threats nor explanations from the Free Church were enough to

convince the non-Calvanist Evangelicals of England of the error of their

1. It should however be noted, so as not to get the subject even
more out of proportion than the Free Church itself did, that its
debates on MDWS occupied only a few hours during the 12 days on
which it met each year.

2. F.C.G-.A.P. & D., 1850, Debates, p»195« The MDWS controversy
incidentally made bedfellows of the Free Church and High Anglicans,
since, as Cunningham defensively explained to the 1861 Assembly
(F.C.G.A.P. & D.,1861, Debates, p.3A9) their views were 'generally
very sound upon questions of this kind*.

3. F.C.G.A.P. & D., 1853* Debates, Tuesday June 5«
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ways - for as we saw earlier, Scottish churchmen were still trying
to win them over in 1871. Their contrary attitude did however make

it important for the Free Church to make sure of the Scriptural

foundations of its own position.

The challenge of undertaking this task was accepted, at his

ovm invitation and with his own characteristic zeal for orthodoxy,

by James Gibson, a Free Church minister who at the beginning of

this period was Presbytery Clerk of Glasgow, and by its end was

Professor of Church History and Systematic Theology in the Glasgow

Free Church College. In the early 'fifties, fresh from his

labours as policeman, prosecutor and judge of the unfortunate
1

Mr. Macbeth, Gibson sat down to write the definitive Free Church
2

book on MDWS. The re suiting concatenation of quotations,

refutations and speculations was described by James Begg as a

3
'masterly volume...which exhuasted the whole subject'j and the

Free Assembly of 1869 was treated by its author to a lengthy resume

of its arguments.^

1. Vide; Appendix, Note 11.
2. James Gibson: Marriage Affinity Question: Or, Marriage With The

Sister of A Deceased Wife Fully Discussed. In The Light Of
History. Ecclesiastical and Civil Law, Scripture. Reason, rnd
Expediency: 1854. There were in fact many definitive books on

MDWS. E .S. Turner (Roads to Ruin. Penguin 1966 Edition, p.112)
notes that 'it would take a man more than a year, reading the
equivalent of a book a day, to toil through the vast morass of
literature inspired by the theme of marrying a deceased wife's
sister*. Mr. Turner does not however provide a comprehensive
bibliography: but then if the rest of this literature is like
Gibson's book, or the Marriage Law Defence Tracts, one can
hardly blame him.

3. F.C.G.A.P. & D., 1869, Debates, p.275. The irony is doubtless
unintended.

4. Ibid, pp.273ff.



MDY/S, according to Gibson, had been prohibited by the Jews,

the Church, and all of Protestant Purope until •Rationalist and
1

French principles began to prevail* at the end of the eighteenth

century. Up to this point everyone who acknowledged the Word of

God had agreed that, in Leviticus 18, what applied to men also

applied to women; and that the general principle of nearness of

kin applied to affinity as well as consanguinity. But then,

turning from this more or less orthodox exposition of Leviticus

18 to the special case of its 18 verse, Gibson branched out on

an ingenious sideline of his own. He had, *after reading and re-
2

reading, and reading again and again the Hebrew*, come to the

conclusion that this verse, far from being a prohibition of

polygamous marriage with a living wife*s sister (which could by

implication allow MDWS), was in fact a prohibition of polygamy as

such. It should be read simply as 'thou shalt not take a wife

(or woman) to her sister in her life*:^ the last *hor*, Gibson

argued, could apply to either the first or second woman, either of

whom might or might not be actual sisters. It was quite clear,

Gibson stated, that polygamy had been unlawful from the Creation

to the time of Hoses, 'that is for the space of 2,500 years

(the 'one flesh' argument of Genesis 2: 23 and 24 proved this);

that Christ prohibited it (Matthew 19); and that there was 'nothing

in the Mosaic period, or in the character and conduct of the men of

1• Ibid, p.274.
2. Gibson: op.cit..p.82.
3. F.C.G»kJP, & D., 1869, Debates, p.274.
4. Ibid.



-J
that period' that made it more lawful than at any other time -

as Sod's displeasure, voiced by the prophet Malachi (Malachi 2:

14 and 17) had shown.

.Among the reasons for Gibson's vehemence on this point was the

fact that the protagonists of MBWS had quoted in their support no

less a figure than Chalmers. In his Daily Scripture Headings,

Chalmers had noted not only how 'remarkable' it was that Leviticus

18 : 18 'implies a liberty to marry' a DWS, but also that it implied'a
2

connivance at polygamy'; and James V.ortley, the Buteshire M.P.

who led the Parliamentary campaign to legalise MDW3 had written, in

no less a place than the Free Church Magazine that 'by the whole

Church of Scotland, notwithstanding recent differences, the judgment
3

and opinion of Dr Chalmers will command respect'. Gibson, staunch

Freechurchman though he was, was thus forced to contradict this with

the views stated above, and with the comment that Chalmers, although

eminent in many fields, was 'not remarkable for Biblical scholarship*^"
nor had he studied the passage in any detail#

On this as on other points however, Gibson was eccentric, even

in the Free Church; and it was a pamphlet by one of his colleagues,

Dr Douglas, the Professor of Hebrew and Old Testament Exegesis, rather

than Gibson's book which the 1858 Assembly chose to send to Members of

Parliament. When Rainy, by 1871 Convenor of the committee dealing

with the subject, outlined the Free Church's objections, he emphasised

the dangers of being misled by the view that 'on very minute processes

5
of biblical criticism the whole issue of the case depended*, and

1. Ibid.
2. T. Chalmers (ed. Hannah): Daily Scripture Readings. 1848, p.225.
3. Gibson: op.cit.. p.158. "**"*" '
4. Ibid.
5. F.C.G.AJ?. &. D., 1871, Debates, p.273.



stressed that the Confession of Faith was the ground on which

their stand should be taken. (The same point had been made by
A

Cunningham in 1853*) Polygamy, Rainy went on to observe, was

contrary to 'the permanent principles obligatory on men with

respect to marriage'; but G-od had 'claimed and exercised the

right of varying the application of them (the principles) in
2

particular circumstances'. G-od had thus 'exercised...forbearance
3

...for wise reasons and in certain circumstances' in the case of

polygamy and in the case of the Levirate marriage. But this

forbearance on God's part was now at an end and did not constitute

a precedent. God expected 'superior strictness' among Christians

than among 'Kis people of old* .**"
But Rainy was also concerned with the present; and here too

he was more willing than Gibson to admit that there might be

problems. He conceded, for example, that some of the forbidden

degrees were 'more shocking, more manifestly objectionable and
5

demoralising when permitted than others*. But this, he argued,

with the passion for clear distinctions so characteristic of his

century, made it all the more 'important to draw the line at those

points with more care, because those are the very points at which
1 *

lardLty begins; and when it begins it will be found pervading the

1. F.C.G.A.P. & D., 1853, Debates, p.186.
2. F.C.G.A.F. & D., 1871, Debates, p.273.
3* Jhid, p.273-4• Rainy did however later claim that the

interpretation of Leviticus 18:18 as a reference to polygamy
was 'dubious* (ibid, p.276) and not fully established.

4. F.C.G.A.P. & D.71871, Debates, p.274.
5. Ibid.



whole subject and relaxing the sense of the obligation in
•J

connection with this matter*. Even without *the Divine Rule*

it was clear *in the light of nature* alone, that legislators
2

had 'to draw a line somewhere*. The problem was, where?

To Rainy, developing his metaphor, it seemed clear that

the circle described by the line drawn round consanguinity and

affinity by the Confession of Faith was so small *that if you break

it at any point it is impossible after that to establish a principle

which will maintain the line you draw* When the Dutch Jews,^"
for example, had once allowed MDWS, uncle-niece marriages soon

followed. The Confession's unbroken circle was based on the

simple 'one flesh* principle, covering affinity as well as

consanguinity. A break in this circle, he believed, would under¬

mine the public* s attitude to marriage, and would lead to further

laxity even in matters such as divorce. It would also present the
5

Church with the 'pretty* problem of having to maintain its
g

discipline against marriages which the civil law did not prohibit.

1. Ibid.
2. Ibid, p.275.
3. Ibid.
4. Jewish advocates of MDWS were usually given short shrift in the

Free Assembly. Dr. Adler, the Chief Rabbi in London, had given
evidence in favour of MDWS to the Royal Commission. In his
book Gibson roundly contradicted Dr. Adler (Gibson: op.cit..
pp.12f.)j and Mr. Montgomery of Innerleithen asked the T3f>5
Assembly (F.C.G.A.P. & D., 1855* Debates, June 5) why they should
regard as an authority on Jewish Lav/ and the Old Testament one
who was 'the living representative of the very men of whom our
Saviour said, that they made the law of God void through their
tradition. *

5. Ibid, p.277.
6. Similar views to Rainy's were expressed by Begg, who addressed the

Assembly of 1870 (among others) on the subject. (Vide. F.C.G.A.P.
& D., 1870, Debates, p.329.) Begg wanted 'simple and clear*
principles, such as the Confession, he believed, gave, and appealed
•to the God of holiness and order*.



Social and constitutional considerations such as these were

noted by other speakers in the Assembly debates of this period,

although not always in Rainy*s reasoned tones. The fact (?) that
there were 20,000 divorces in France in 1793» a year after MDWS

1
had been legalised, was seen by one speaker as a clear case of cause

and effect; and similar observations were made about German and

American states which had legalised MDWS. Mr. Montgomery of

Innlerleithen used the inevitable metaphor: the MDWS Dill was

•nothing else than the opening of a floodgate, through which a

2
torrent of vice and immorality would pour in*; and Mr. Matheson

of Kilmuir Easter declared that *it would have the effect of

separating the unmarried sister from the married sister, preventing

that close intercourse and family interest which has hitherto existed

in such relations*.

Any suggestions moreover that the Libertarians, as Gibson

called them, might have altruistic motives, was ruled out of court -

or at least out of the supreme Court of the Free Church. The

Libertarians frequently argued that MDWS would help the many poor

families in which a DWS often took charge of the children, by

allowing the widower and the woman, if they wished, to marry. This

argument however was swept aside by Lord Dalhousie (formerly Fox

Maule) as an 'argument for the multitude, which did not consider

the Scriptural relations of the matter* J* In fact, the Free

Church peer believed, such arguments were misleading, obscuring

F.C.G.A.P. & D., 1855* Debates, June 5»
Ibid.
Ibid.
F.C.G-.A.P. & D., 1871, Debates, p.276.



the fact that 'this agitation originated in a breach of the law

on the part of a few who now wanted the law altered, so as to
<1

sanction their breach of it*. The protagonists of MDWS also got

a bad charactex from C^ndlish, who described them in 1855 as *a

small nuriber 01* interested individuals, whoso purses are very
o

full* and in 1869, as •millionaires...moneyed people in London
3

who had an interest in the question* • This meant, Candlish

rather optimistically believed, that the MDV/S agitation •must

became weaker and weaker in proportion as those v/ho wish to

contract that kind of marriage became older and older, and pass

away* J* It was not, however, any reason why the Free Church

should relax its vigilance.

This vigilance was certainly not relaxed on the specifically

Scottish grounds of opposition to MEWS: no doubt, remarked Mr.

Montgomery of Innerleithen, it was *to get quit of the dreaded

opposition of Scotland*"' that the proposers in that year (1855)

had introduced an KDWS Bill the provisions of which did not apply

north of the border. But *who could imagine that if the promoters

of this bill wore to gain their object for England, Scotland could

long remain exempt from its operation* This view v/as widely

hold in the Free Assembly, and in 1861 Cunningham took issue with

the five Scottish M»P.s who had voted for the current Bill. Alter

naming t3 am, he remarked:

*1 v/ould rather shrink from making any one
question the turning point of an election, for
I think that might be carried too far...but...the
Presbyterian peopl' of Scotland...are at least
entitled, nay bound, to see to it that no one of ?
their representatives shall vote for the change*.

1 •
2. P.C.G.A.P. & D., 1.355, Debates, June 5.
3. F.C.Gr.A,P. & D., 1869, Debates, p.276.

5. F.C.Cr,A«P. & D., 1855, Debates, June 5*
6. Ibid.
7. F.C.&.A.P. & D., 1861, Debates, p.350.



The least the M.P.s could do, Cunningham said, was to abstain;

and turning to the case of Mr. Adam Black, a pro-MDWS Edinburgh

M.P., he added ominously: 'I hope that the people of Edinburgh will

take care that no man shall again represent them in the House of

Commons unless he is prepared to pledge himself at least to that
-)

extent'. Mr. Wortley, the Buteshire M.P. and leader of the MDV'ii

party, had also been reminded (by Candlish) that 'the pleasure of
2

his constituents tended' to his giving the whole business up.

1.2. Colonial MEWS. Scripture and Unanimity: 1871-1900.

In the 1869 Free Assembly, Sir Henry Moncrieff, the retiring

Moderator, had remarked that he 'took it for granted that the

General Assembly will petition both houses of Parliament against the
3

Bill'. He was not disappointed. The pattern established in 1849

was repeated not only on its twentieth anniversary, but also for the

next thirty years. Some changes in the pattern did take place

however, and three of these can be mentioned here. They had to do

with MDY.rS in the colonies, the Scriptural arguments against HEWS,

and the unanimity of the Free Assembly on the subject.

The committee on the Marriage Affinity Bill, still under the

convenership of Rainy, informed the Free Assembly of 1872 that the

South Australian legislature had passed a Bill legalising MEWS. The

committee had accordingly written to G-ladstone urging the Government

to advise the Queen against giving her assent. The Colonies, the

1. Ibid.
2. F.C.G.A.P. & D., 1855, Rebates, June 5.
3. F.C.G-.A.P. & D., 1869, Debates, p.8.



Committee believed, should manage their own affairs, but this

case introduced 'dangerous and perplexing anomalies' into the law

of the Empire: the MDWS party, 'anxious to unsettle the existing

law throughout the Empire', had chosen to begin where they would,

meet the least opposition, rather than in the Imperial Parliament,

where the matter would be much more fully discussed. It was

therefore 'imperative' for the British Government to use 'the
2

suspensive power of the Crown'. In reply to this request
3

Gladstone, himself an opponent of MDWS, had been sympathetic but

unhelpful. The Colony, he observed, had passed an MDWS Bill

five times since 1857 and the British Government was no longer in

a position to advise against the Royal Assent: the majority in the

South Australian legislature favouring MDWS was overv/helining

Victoria (the State, not the Queen) soon followed South

Australia - despite an attempt by its Presbyterian Church to

persuade the British Government to refuse the Royal Assent and

despite that church's threat to enjoin its own ministers not to

1. F.C.G.A.P. & D., 1872, Report XXV, p.1 .

2. Ibid.
3. Gladstone's own views on MDWS were quoted by Candlish in the

1879 Assembly. (F.C.G.A.P. & D., 1879, Debates, p.227) He had
remarked, in his characteristic prose: 'The culmination and
perfection of the Christian morality was found in that high and
severe doctrine of marriage, against which we may confidently
anticipate, and almost venture to predict, that the anti-Christian
spirit will direct its first attack, encouraged by those preliminary
operations in the legislative reaction of divorce, which have
already, through a variety of ill-omened causes, found a place
upon our own as well as upon other statute books'• Gladstone
had also said (ibid) that the existing law 'with its restraint
of kin, of unity and of perpetuity, is perhaps the subtlest as
well as the most powerful of all the social instruments which
the Almighty has put into use for the education of the race, and
it is one, I am firmly persuaded, which no self-acting force, or
any considerations of policy, will ever be able to uphold in
modern societies when it shall have been severed from its
authoritative source*.

4. Vide: F.C.G.A.P. & D., 1872, Report XXV, p.1 .
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1
solemnise MDY/S but to discipline the parties. Thus, even before

2
Canada followed suit some years later, the Free Assembly's fears

were realised when a Bill wan introduced in the House of Commons,

designed to legalise Colonial MDY/S for inheritance purposes in the
3

United Kingdom. Neither this Bill, nor a similar one, introduced

to the Lords in 1879,^ were successful, but they showed the way in

which MDV/S might get a foot in the British door,

A restatement of the Free Church*3 position in the Committee's

report to 18/9 Assembly showed very little movement in its position.

The Committee, whose convener was now James Candlish (son oj the

Candlish already mentioned), argued against KCft'S an the usual grounds

that it was un3criptural, that it was harmful to social morality

and well-being, and that it would lead to greater laxity, especially

in connection with divorce. This last point was established by

the usual references to countries where MDV/S and divorce were both to

be found, and by the statement that 'laxity in regard to the contraction

of marriage is naturally connected with laxity in regard to its dis-
5

solution'. There were however some signs that the Ccxnaittee's

views on the Scriptural arguments against MDY/S had shifted very

slightly, for it now spoke rather more respectfully of the 'highly

1. Vide; F.CiGwAJP, & D,, 18? , Report XTLZ1, p.l.
2. Vide: F.C.G.A.P. & D., 187/, Report XXVIII, p.l,
3. Vide: F.C.G.A.P. & D., 1876, Report XXVIII, p.l.
A. Vide: F.C.G.A.P. & C,, 1879, Report XXVII, p.l.
5. FTcTg & D„ 1879, Report XXVII, p.4.
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esteemed and learned men' who took the view that Leviticus 18

forbade only the cases mentioned therein.

This change was more clearly seen in the Committee's 1883
2

report, which had to deal with a pamphlet published by the Marriage

Law Reform Association - the pro-MDWS body. This pamphlet listed

the replies of the Hebrew and Greek Professors of the European

Universities to the question of whether Leviticus 18 andEphesians

5,31 ('and they two shall be one flesh') prohibited MDY/S. The

enquiry,to make matters worse, had been conducted by Lord Dalhousie

heir of Fox Maule mentioned above. (in the debate on this, James

Begg 'regretted that a young nobleman, who held a name of great

repute in the past, was making himself so very officious in an

3
attempt to break down the Scotch law of marriage'. )

The Committee dealt with the pamphlet by denying that the New

Testament case against MDWS was ever seriously based on Sphesians

5,31* an! by stating that the question of whether Leviticus 18 , 18

prohibited MEWS was the only one 'on which Hebrew scholarship has

1. Ibid, p.l.
2. F.C.G.A.P. & D., 1883, Report XXIV, p. 1-8.
3. Ibid, Debate, p.167. Begg also 'regretted to see princes of

the blood busying themselves in connection with this foul
proposed change'. The Prince of Wales (later Edward VH) was
in favour of MDWS. Dalhousie, at this time representing the
Home Office in the Lords in Gladstone's administration, went
on to introduoe an MDWS Bill soon after. He was not however
able to lead the Marriage Law Reformers for long, for he
died, in 1887* of apoplexy, within twenty-four hours of his
wife's death. He was only forty. Local (Brechin) Free
Church as well as UJP. and Church of Scotland ministers joined
in paying memorial tributes to him. (Vide: S. Hay:
Biographical Sketch of the Life of the Earl and Countess of
Dalhousie, 1888, passim.). *°



A

any bearing'. It conceded that Hebrew scholarship had somewhat

changed its view on this, and admitted the possibility ocf verse 18

being a prohibition of marriage with a wife's sister during the

wife's lifetime. But, it argued, the subject was not to be decided

on verse 18, but on verses 6-17. This being so, the prohibition

was either only of the cases mentioned, or was based on a principle

of which the cases were illustrative. The first alternative was

not possible - since it would allow marriages with a daughter,
2

grandmother or niece, which was 'unthinkable'. A principle must

therefore be involved, and since the principle of consanguinity

alone failed to cover all of the cases the principle of affinity must

also be involved.

All the cases involved would be covered, the Committee observed,

by the principle of consanguinity plus the principle of affinity if

these principles forbade marriage with the wives of blood-relations

but not marriage with the blood-relations of wives (except in the

ascending or descending line). This complicated principle would

prohibit marriage with a deceased brother's wife, while permitting

MDWS. The possibility that this principle lay behind the Levitical

prohibitions was one which the Committee was prepared to concede.

The Committee was prepared to concede this however only if it

was understood in its proper relation to Scripture as a whole.

1. P.C.G-.A.P. & D., 1883, Report XXIV, p.2
2. Ibid, p.3.
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•The law contained i: the Pentateuch (it wrote),
was given to the ancient people of Israel, and it
Is recorded in the Bible, not because it is as such
directly binding on us, but because it forms an
important part of God's special training of his
people, and gradual revelation of truth and duly
•••• In many respects, we know from the teaching
of Christ, the legislation of the Old Testament
was imperfect, adapted to the necessities of a rude
and hard age and people. It was the best possible
for them, at the stage of moral progress which they
had reachedj but it was not absolutely the best, or
the best fitted for the higher advancement of those
who received Christ's teaching, and followed him as
their Lord. But the elevation of Christian morality
was not indicated by Christ or His apostles giving a
new code of laws, or a detailed revision of the Old
Testament legislation, but by laying down some general
principles, and showing the spirit by which men ought
to be guided*

In this context the committee considered that the Church should be

guided by 'two general principles that seem to be mentioned very

emphatically in the Hew Testament: the ...inviolability of the

marriage union, and...the equality of the sexes in the eye of
2

Christian preoept*. The first of these principles was 'asserted

by Jesus in his teaching about divoroe', the second was 'implied in

that teaching when our Lord founds it on the creation record that Cod

made them male and female; and (was) brought out by Paul when he

declares that in Christ there is no distinction of male or female

5
any more than of Jew and Gentile'. It was, the Committee considered

'an undoubted fact of history that the spirit of Christianity, as it

has tended to abolish slavery, has elevated woman to be the equal

and help-meet of man' A This jeing the c se the preferred modern
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interpretation of Leviticus 18, which allowed MDWS, had to he

qualified by the knowledge that the society to which it applied

also allowed polygamy and arbitrary divorce to the men, the women

not being protected. But this was not a law 'which God's regulation

in Christ teaches to be proper for the state of enlightenment and
1

humanity that we have now reached'. The Committee thus preferred
2

the 'symmetry' of the position they had hitherto upheld - as, they

noted, did a number of the Professors of Hebrew consulted by Dalhousie,

including Wellhausen.

Modern scholarship then had not destroyed the scriptural

foundations of the Church's position. Nor, in 1883, did its other

foundations seem insecure. To its own satisfaction the Committee

effectively dealt with what it believed was the principle by which

the Marriage Law Reformers were guided. This was the notion that

a man should not marry his own blood-relations or their wives, but

could marry the blood-relations of his wife, since his own blood

really was in the former but not in the latter. This idea, the

Committee conceded, might have some physical basis, but those who

held it overlooked the fact that the law had been established for

social rather than physical reasons. The additional confusion caused

3
by bringing in 'the law of nature' was also criticised by the Committee,

1. Ibid.
2. Ibid.
3. Ibid, p.7.



which held that 'incest* was an unscriptural and imprecise

term. Its use led people to suppose that matters could be settled

by asking if a union was incestuous and then allowing it, if the

idea of it did not 'arouse immediate horror*1. It was, by contrast,

enough, in the Committee's eyes, *to warrant a law of prohibited

degrees, that the preservation of chastity among near relations

having close and familiar ties absolutely requires that all
2

conjugal union between them be forbidden'. Such close and

familiar ties, it considered, were formed by both husband and wife

on marriage, and the prohibition was sufficient 'to prevent the

rise of unlawful passion among those who have free and affectionate
3

intercourse with each other*. T! us, in the case at issue, the

law against MOWS allowed the DWS to 'live with him as a sister,

take care of his children, as their aunt, have the freest possible
' It-

intercourse with him and be joined in the warmest sisterly love .

The only reason for MDWS was thus no 'higher motive* than 'the
. 5

gratification of sensual passion in one particular way'. The

Committee then summed up its argument in these words:

•The morality of the marriage law in general
consists in this, that the sexual instinct that
belongs to human nature is to be never separated
from, but always, as it were, wrapped up and veiled
in personal and faithful love; and the ground on which
marriage between near kindred is essentially immoral is
that between such a moral and personal love already
exists, so that a desire for marriage could only be an
animal passion. Thus the matter comes to this, that

1 • Ibid
2. Ibid.
3. Ibid.



if marriage with a deceased wife's sister
is to be morally pure there must be no
affection between them during the wife's life¬
time, This might indtec! be possible in oriental
society, where a wife's unmarried sister would be
secluded from all intercourse with men, even her
brother-in-lawj but in other circumstances it
could hardly be. Nor would it be desirable, even
if* it were possible, to put a check on the diffusion
of family affection among those who are related by
marriage. It is to be feared that the legitimising
of marriages within the near degrees of affinity will
tend to lower the idea of marriage, and to increase
temptation to immorality* -k man who after his wife's
death receives his sister to live with him and take
charge of his family, will presumably already feel for
her all the affection of soul of which he is capable;
and the desire for marriage in such a case cannot be
a truly moral one, and, being merely or predominantly
animal passion, ma^- but too readily seek its gratification
outside marriage'•

In the much-advertised case of the very poor's need for MDWS, the

Committee added, why were the Marriage Law Reformers not arguing

for brother-sister marriage also? For the aunt called in to help

with the children, and for whan there was only room enough to live as

the widower's wife, might equally be a paternal as a maternal aunt.

And even if she were the latter 'a man could not marry his sister-

in-law immediately after his wife's death, nor could he safely have
2

living with him one whan he loved with a view to marriage'. In

any case, if people really were - 'to the shame of this Christian
3

land' - so poor that they had not enough rocm, the answer was to

improve their circumstances rather than to change the law.

Despite this return, at the end of the 1883 report, to Begg's

universal remedy, it is not surprising that one member of the Free

1. Ibid: pp ,7f
2. Ibid.
3. Ibid.



Assembly, after a few more years of hearing such arguments,

remarked that the apprehension of moral chaos entertained by

some of his brethern in connection with MDWS was 'merely the

figment of a brain accumstomed to deal with such matters in a

theoretical way in the quietness of the study instead, of working
1

them out in the exigencies of practical life*. This speaker,

Mr. R. H. Falconer of Carnbee, was not the first to break the

unanimity of the Free Church's opposition to MDWS. This third

change in the pattern was already discernible in 1879, when the

MJP. Charles Cowan, although still opposed to MDWS, quoted

Brougham's remark that 'he had just told his wife's sister that
2

nothing on earth would persuade him to marry her* and urged the

Free Church to stop agitating the question. Thi appeal had been

totally unsuccessful. More open opposition however emerged in

response to the report of 1883. In the Assembly of that year,

Mr. Watson, an Edinburgh Advocate, challenged the view that the

present law either prevented cases of MDWS or was supported by

public opinion: the 1847 Royal Commission had disproved the former,

and the statement, recently made in the Lords, that there were at

least 5,000 couples living in this way in London 'not condemned by

public opinion'^ disproved the latter. fie proposed that the Free

Church should leave the question alone, and was seconded by Charles

Cowan. One or two other elders supported this, but then Rainy got

1. F.C.G.A.P. & D.,1888, Debates, p.67.
2. F.C.G.A.P. & D, 1879, Debates, p.228.
3. F.C.G.A. P.& D, 1883, Debates, p.168.



up and said that 'it was good that the difference had come out'

but someone had to draw a line somewhere and the Church ought to

make its own views on the subject clear. These smooth words,

followed by alarmist talk about everyone going to the Establishment

to get married if MDV/S was legalised and the Free Church was true to

its principles, ensured that the traditional position was held by a

vote of 194 to 52.

The argument about the Free Church holding to its principles

after MDWS became legal was raised again a year later, but to the

opposite purpose, when Brown Douglas the Edinburgh advocate and

sometime Lord Provost, suggested that in view of the difficulties

this would involve, the Free Church should drop its opposition.

He had also found the Scriptural arguments unconvincing, especially

as Leviticus was so full of other regulations, about 'the manner of
2

worship, social duties, dress, food, etc.' which nobody now wanted

to enforce. Again however, Rainy smoothed matters over with the

observation that the church had to have a clear position on the

subject; and the report and an anti-MDWS petition were again approved

by a vote of 118 to 18.

In that speech Rainy had remarked that he had been 'unable to

observe an intelligible theological position' in what those who

argued for MDWS or for dropping the church's opposition said. Judging

by the speeches of the minority who supported MDWS in the Free ssembly

1. Ibid, p.169.
2. F.C.G-.A.P. & D., p.1884, Debates, p.199*



this was fair comment. Their commonest argument was that it was

all very confusing: and in 1883, one elder, Mr. Tod of Edinburgh,

had even remarked that since 'the Biblical question was practically

given up1 the whole thing now 'therefor turned on a question of
■j

expediency1. This was not strictly accurate: but it was understandable

that the change in the church's method of presenting the Scriptural

argument should have seemed - however logical its new arguments were -

to have been somethin of a backtracking exercise, which undermined

the Church*s position.

Despite this however the minority remained a minority: only
2

46 voted for a do-nothing policy in 1888j in 1890 Mr. Falconer of

Carnbee, amid laughter, did not even press a division;^ and in 1895#

after a few years of silence from the Committee, only ten members

supported a motion to discharge it. The majority decision was taken,

as so often, on Rainy*s advice. But the house was far from full, and

it seems as if interest on all sides was flaggingA year later

indeed only three members voted to discharge the Committee. Thus it

1. F.C.G.A.P, fc p., 1883, Debates, p.168.
2. Vide. F.C.G.A.P, & D., 1888, Debates, p.68.
3. Vide, F.C.G.A.P. & D., 1890, Debates, p.253. Opposition to MDWS

may have hardened at this point, since a Bill to legalise it in
Scotland was before Parliament in 1889 and 1890. (Vide ibid.
p.252, and F.C.G.A.P. & D., 1889, Report XXVUI, p.l.)

4. Vide, F.C.G.A. P. & D., 1895, Debates, p.195.
5. Vide. F.C.G.A.P. & D., 1896, Debates, p.187.



•1

remained, silent but secure, to the end of the Free Church's

separate existence.

By the end of the century the Church of Scotland Assembly

also was silent on the subject of MDV/S. The silence here however

had fallen much earlier. Perhaps this was because the Establishment's

unanimity on the subject had been broken earlier than that of the
2

Free Church. The anti-MDWS petition of 1869, mentioned above,

had been opposed by a small but apparently determined minority of

ten members; and although it was sent, and further petitions were

3
sent by the 1872 Assembly and its March Commission, these appear

to have been the last. (The terms in which they were couched were

strongly constitutional, mentioning the protection of the Confession

by the Union, and only adding a brief sentence about the 'mischievous

consequences'^ of the Current Bill). A Committee to watch over an

MDV/S Bill was set up in 1876,^ and its Convenor, Dr. Phin, an

g
opponent of MDV/S, gave a brief verbal report in 188C but the

Committee was not heard of thereafter.

1. The Committee's silence may in part have had to do with
the fact that J.S. Candlish, its dedicated convenor during
the last two decades of the century, died in 1897.

2* Vide, p.1.1 above.
3. Vide. C. of S.GJl. Acts (1866-72), 1872 pp.75 and 81.
4. Ibid, p.81.
5- Vide. C. of S.G.A. Acts (1876-81), 1876, p.100.
6. Vide, C. of S.G.A. Acts (1876-81), 1880, p.82 .



5^2.

2. Law arid Liberty in the U «P .Synod ; 1847 - 1900

The UJP. Synod was much more openly divided on the subject of

MDWS than was either the Free or the Church of Scotland Assembly.

The matter was first brought to its attention in 1853 when an

overture from a member of a Glasgow congregation asked it to

modify the relevant section of the Confession of Faith, on the

ground that MDWS 'does not seem to be forbidden by the Word of

God, and the civil law of Scotland*. This request was turned

down, and when a year later it was repeated, and memorials on

the subject were received from two Glasgow congregations, the

Synod again declined - but by a narrow majority - to pass any

judgment on the matter, refusing even to set up a committee of
2

investigation. The reason given in the overture and the

memorials for raising the subject, was that since the church was

divided on the question, and since Sessions were dealing with it

in different ways, some U.P. members were under discipline for

having done scaaething in which many other UJP. members could see

no wrong.

The Synod did not discuss MDV.'S again until over twenty years

later, but when it did, in 1878, the question was raised in the

same term3. Qn this occasion however the Synod was faced with a

concrete problem. Mr. Steele, a member of the Sir Michael Street

Congregation in Greenock, had married his deceased wife* s sister

(quite legally, for the marriage had taken place while they were

1. U.P.S.P. (1847-1856) 1853* p«436. This request was made
prior to the decisive case of Fenton v. Livingstone of
1861. It was also made by the same Synod which declined
to pass judgment on the 'separation of Christian Spouses'
question : Vide, Ch.8, 1 above.

2. U.P.S.P. (1'347:1856) 1854, pp.527f., and p.530.



abroad) and was consequently suspended from church membership.

His minister and Session now wanted to know from tho uynod

whether they should excommunicate him, or whether he could be

restored to full membership. The problem was one which the Synod

found difficult to solve. It regretted that Mr. Steele had married

his deceased wife's sister, especially 'as he contracted said

marriage after he had been warned of the consequences'. At the

same time however Mr. Steele had professed and promised 'to regard
2

its claims as sacred', and at least some members of the Synod

believed that 'the peace and edification of the congregation would

be 'furthered rather than hindered*^ by restoring him to membership.

This was not the view of the majority of members however,

and the !ynod ruled that the law of the church made Mr. Steele's

restoration 'inadmissible'.^" But it did not order Ms excommunication,

and sent down to Presbyteries and Sessions an overture which it had

received from his minister, asking it 'no longer to base the

discipline of the Church on Mgher grounds than the consciences
5

of many of the members and office-bearers of the Church will warrant'.

.hen returns were collected in the following year, it was found that

a majority of the office-bearers were in fact unsympathetic to
£

retaining MMS as a bar to church membership.

1. U.P.3.P. (1877-1879), 1878, p.38A.

A. Ibid* p.385.
5* Ibid, p. 597•
6. uTOJ?. (1877-1879), 1879, p.651.



This however was not decisive, for the Synod now

rejected by a narrow majority a motion suggesting that MBWS

wises should be left to the discretion of Sessions, and set up

■j
instead 'a large Committee* to consider the related questions of

the civil law, and of liberty and diversity of opinion in the church.

As a result of this committee'3 report, the 1880 Synod decided 'that

no change be meanwhile made in the law and practice of the Church in
2

this matter'. But again the vote was close, and the case of those

who voted that the question should be left to Sessions* discretion

had now been strengthened by the Synod's adoption of its Declaratory
3

Act in 1879. This had extended to United Presbyterians greater

freedom of opinion cm questions dealt with by the Confession of Faith,

and those who wished to leave matters to the Sessions argued that it

had been 'authoritatively declared that' MDY/S 'was a subject on which

liberty of opinion is allowed',^" The weak point in this argument

however was the continuing illegality of MDWS.

Thus matters stood for another seventeen years, during which

tin© the Synod did not discuss the question. But then in 1897 the

Presbytery of Greenock brought an overture, advancing the same

arguments as before, and observing that the 1880 decision had been

•to the effect "that no change be meanwhile made in the law and
5

practice of the Church in this matter'". In reply to this overture

and to another, from the Session of Carron, the Synod by its customary

narrow majority agreed that the overtures' proposal - that Sessions

1. ibid.
2. U.P.S.P. (1880-1882) 1880, p.43.
3. The Free Church did not pass its Declaratory Act on the subject

until 1892.
4. UJ?,SJ?, (1880-1882) 1880, pJ+3.MDVfS was not of course specifically

mentioned in the Act, but it could easily be argued by analogy that
it was a case of the type with which the Act could deal,

5. U.P.S.P. 1897, p.436.



should use their discretion - should he sent dovm to Presbyteries
1

and Sessions for their opinion. The returns, reported to the

1898 Synod, were strongly in favour of the proposals: twenty-nine

were fully in favour, five approved with qualifications, and only

six disapproved. Of those which approved with qualifications, two

(Lanark and Kelso) wanted the Synod to go farther and alter the

Church's law so as to ensure uniformity among Sessions, and one

(Kelso) decided by a majority 'that every effort should be made
2

to get the law of the land relating to such marriages altered*.

Very few of the Presbyteries voting either way were unanimous in

their decision, and two of those which fully approved, and one

which disapproved, did so by their Moderators casting vote. But

122 of the 173 Sessions which replied fully approved, so that the

majority undoubtedly favoured the proposal.

Despite this clear majority the Synod was still not ready to

settle the matter. An overturist put forward the argument that

it was 'the obligation of Church members to obey the law of the land

as a religious duly, except only where such obedience is, in the
3

judgment of conscience, contrary to the law of G-od', and after the

customary motions, to leave the question as it was, and to leave it

to Sessions, had been proposed, the decision was shelved for a

1. Ibid. pA9.
2. U.P.S.P. 1898, p.213.
3. Ibia.p.51.



further year. When it was then reconsidered the two motions

were again put. But the Synod adhered to its former position,

deciding in this penultimate year of its existence that it. was

not •expedient to proceed further meanwhile in the matter'.

The subject was not raised at its meeting in 1900, and thus the

Synod left it, avoiding what no doubt could have provided the

anti-unionists in the Free Church with farther grounds for

complaint.

3. The Flood and After.

For the first few years of the twentieth century the Church of

Scotland and United Free Assemblies remained silent on the MDWS

question. But in 1906 a Bill to approve Colonial marriages with a

deceased wife's sister was passed by Parliament. The Bill was

supported by the Government and not even debated in the Commons.

. inston Churchill, then Under-Secretary for the Colonies, attempted

to reassure the Bill's opponents that the question of legalising

any such marriages other than those of returned colonials was not

involved. But they had good reason to be apprehensive, for only

a year later the Government introduced an MBWS Bill for Britain.

Hitherto such bills had been brought forward by private members.
2

Now Government support was decisive, and the Bill was passed.

1. U.P.S.P., 1899» p.23. It may be added here that some
individual U.P.S were notable opponents of MDWS. Duncan
McLaren, for example, (although his brother-in-law, John
Bright was an advocate of MDWS) took Free Church petitions
against it to Parliament (vide e.g. F.C.G.A.P. & D, 1880,
debates p.55)» and- William Lindsay, the U.P. Professor of
Sacred Languages and Biblical Criticism published in 1871
his Inquiry into the Christian Law as to the Relationships
which Bar Marria^. a more readable anti-MDWS volume than that
of Gibson. The opposition to MDWS of John Cairns and Andrew
Themison has already been mentioned.

2» Vide? Behrman, op.cit. pp.495f.



3.1. The Peace of the U»F. Church.

'.That were the Assemblies to do? That of the U. P. Church, meeting

in 1908, was presented with overtures asking advice, and after seme

discussion which exposed the conflicting opinions and traditions

represented in it, decided to set tp a Committee to look into the

Church*s position. One member of the Assembly, the minister from

Carron who had brought an overture on the subject to the 1897 Synod,

remarked that 'this came rather late in the day for many people. In

his own Presbytery there had been at least two cases in which such

marriages had been celebrated, and the Presbytery had taken the wisest
1

course of dealing vdth the subject when they left the matter alone*.

The committee's report, presented to the 1909 Assembly, was

not a long one. Noting the recent legislation, in which *a difference

has for the first time been created between the law of the Church and

2
of the land', it briefly simimarised the position of the Reformers and

the Confession. In practice, it suggested, all Protestant churches

accepted that Leviticus chapters 18 and 20 referred to marriage within

certain degrees rather than to *b®aches of the Seventh Commandment*.

These churches accepted, it continued, that 'strictly parallel cases*

were implied (or else marriages 'revolting to morality'^ would be

permitted) and that in the light of New Testament teaching what applied

to men must apply to women. The only point at issue then was verse

18, which 'many in this and other Churches, whose loyalty to Scripture

1. U.F.C.G.AJP. & D., 1908, Debates, p.370.
2. U.F.C.G.A.P. & D., 1909, Report XXXVI, p.1.
3. Ibid, p.2.



528.

•j
cannot be questioned' understood as a prohibition not of MDV/S

but of marriage with a wife's sister during the wife's lifetime.

Many others did not take this view: but the point was clearly

disputed within, as well as outside, the church.

Given that the lav/ had now been changed, the Church, the

Committee observed, had certain precedents provided by other

Presbyterian Churches in countries where MOWS had previously been

legalised. Of these, the strictest was the Church of Victoria,

which had ordered its ministers 'to adhere to the Confession of

2
Faith*. Secondly, there v/as the position of the Presbyterian

Church in the United States, which had struck out from the Confession

the words: 'The man may not marry any of his wife's kindred nearer

in blood than he may of his own, nor the woman of her husband's

kindred nearer in blood than of her owrf. A third position was that

of the Canadian Presbyterian Church, which had struck out only the

first half of that sentenoe; and a fourth was that of the United

Church of New Zealand, whose Presbyterian predecessors in 1885,

'"without committing the Church to an approval of such marriages,

left it to the individual ministers and members to determine what

course they shall pursue in celebrating or entering upon any such
3

marriage, as they have to give account to God"'.

Of these precedents, the first did not appeal to the Committee,

because of the number of UJ. members who did not believe that MDWS

was contrary to the word of God. Nor did it like the second, related

1. Ibid. p.3«
2. Ibid, p.5* The Federated Church of Australia had given no

judgment on the subject,
3. Ibid.



as it was to the laws of the several States which 1greatly vary

a distinction between the sexes, was not only contrary to New

Testament teaching, but also failed to provide 'definite guidance

as to what degrees of consanguinity and affinity forbid marriage

to the man'• The New Zealand example however did commend itself,

being compatible with the statement of the Declaratory Acts, by

which MDV/S could be interpreted as 'one of the "points which do not
2

enter into the substanoe of the Ileformed Faith" *«

He commending this procedure to the Assembly, Dr. Archibald

Henderson - convenor of the Committee, one of the Assembly Clerks,

and formerly a Free Churchman^ - remarked 'that the line we have
A

taken is in the interests of the peace of the Church*. Most

members of the Assembly, he believed, would 'agree it would be an

undesirable thing to have this sent down to the Presbyteries to be
e

debated as an alteration on the Confession of Faith*. But the

proposed deliverance - which declared 'that those entering into such

regular marriages are not to be regarded as having thereby forfeited

their standing and privileges as Church members, and that while every

1. Ibid.
2. Ibid.' p«A.
3. Dr. Henderson was married to a sister of J. S. Candlish.

Debates, p.353»

and are in many cases extremely lax'.
1

And the third, by making



minister is entitled to refuse to solemnise such marriages, those

taking part in solemnising such marriages shall he regarded as at
1

liberty to do so' - obviated this difficulty by treating it as a

matter of discipline, stating, as it were in advance, the position

the Assembly would take were a case brought to it.

Personally, said Dr. Henderson, he was 'one of the old-

fashioned people #io stand by the Confession of Faith*, but he was

'satisfied that others, studying the Word of God with more intelligence
2

perhaps, hold a different position*. Under the circumstances therefore,

he believed that the report and the motion 'will satisfy all parties in

regard to our position and leave us all quite clear*? Strangely

enough, after so maiy years of argument, Dr. Henderson was right.

His motion was agreed to without even being debated.

3.2. The Church of Scotland; Scriptural, Philosophical and
Constitutional Considerations.

The question of the recent MDWS legislation was raised in the 1908

Church of Scotland Assembly by Lord Belfour of Burleigh on behalf of

the Church Interests committee. Balfour, a former Conservative

Scottish Secretary, was convenor of this committee, which had been

created in 1882 as the spearhead of Church of Scotland resistance to

the Liberals' Disestablishment policy. Now another issue which

threatened to disturb the church's relation with the state had arisen,

and a special committee, with Balfour as one of its members, was

1. Ibid.
2. Ibid.
3. Ibid. Dr. Henderson added that the Committee had thought about

making a statement on marriage with a deceased brother's wife,
since there had 'been cases of that kind within our Church*
(ibid). In the end however they decided not to raise this
question.



■J
appointed to examine the problem.

The committee, under the convenorship of Christopher

Johnston, the Assembly*s Procurator (later Lord Sand3, and one

of the architects of the 1929 Union), began its work by examining

'the question whether marriage with a deceased wife's sister is to
2

be condemned as contrary to divine law revealed in the Scriptures'.

Pour Hebrew and four Hew Testament Professors from the Universities

were asked for and produced memoranda on this carefully phrased

question. Hone of the Old Testament scholars was willing to

condemn 1CDV/S on the evidence of Leviticus 18, although each dealt

with the question in different ways. Professor D. M. Kay of

St. artirews argued that verse 18 was the prohibition of a special

case of bigasy in a system prohibiting polygamy,and presenting

evidence for and against the idea that the prohibition extended

beyond the death of the wife's sister,^ left the question open.

Professor W. B. Stevenson of Glasgow attempted to find some principle

or principles according to which the list had been constructed, but

admitted that the special phrasing of verse 18 meant that 'it cannot

well be understood except as leaving the way clear for marriage with

1. C. of S.G.A. Acts (1903-1910), 1908, p.59.
2. C. erf S.G.A. Reports 1909, p.1260.
3. In the course of which he touched, not very conclusively, on the

examples of Mam, Mram, Jacob and others. These cases, which
were mentioned from time to time during the 19th century controversy
were ones which anti-MDWS churchmen had never been very sure how to
deal with.



1
a deceased wife's sister'. Professor J ante s Gilroy of Aberdeen

rejected the idea that the cases mentioned in chapter 18 tore

•illustrations of a principle, for no principle is laid dorm, and
2

none is suggested • except it may be expediency or experience';

and in any case verse 18 was clearly a prohibition valid only during

the wife*s lifetime. And Professor A.R.S. Kennedy of Edinburgh,

repeating this argument about verse 18, pointed out that since the

wife became a member of her husband's family at marriage, but not

vice versa ('according to the view vddely prevalent in antiquity'^)
the argument from analogy with the prohibition on marriage vdth a

deceased brother's wife (verse 16) was invalid. Kor, he noted,

was MOWS explicitly prohibited in mainstream Judaism (Professors

Kay and Gilroy had also remarked on this, noting the exception of

the 9th century Karaites* school).

Kor did the New Testament scholars condemn MDWS. Each of them-

Allan Mensies of Aberdeen, William Stewart of Glasgow, Thomas Nicol

of Aberdeen*" and John Patrick of Edinburgh - failed to find anything

relevant to MDWS in the New Testament. The only New Testament re¬

ference they took up was the 'one flesh' phrase (Mark 10, 8, Matthew

19, 5ff1 Corinthians 6, 16 and E'phesians 5»3l). But this

quotation from Genesis 2, 24 had, they argued, nothing to do with

the case . As Professor Stewart put it:

1. Ibid, p.1280.
2- P.I 201.
3. Ibid, p.1282.
4. Professor hicol remarked that he 'deplored' the MDwS Act, but

on social and not scriptural grounds. Ibid, p.1285•



•Those who find in the words an utterance
germane to the question of affinity must go hack
to the passage in Genesis, and find in it, if
they can, a recondite, physiological doctrine.
Whether Genesis in this passage does teach
physiology I leave to the Old Testament exegetes
to 3ay.'

This however was not a subject on which the Old Testament exogetes

had chosen to say anything.

At this stage the way seemed clear for the committee to find

that MEWS was not to be condemned on Scriptural grounds. But it

tras not going to be so easy. One of the committee's members was

James Cooper, the high-church Professor of Ecclesiastical History
2

from Glasgow, who had long been a violent opponent of MDiVU;~ and

who now presented the committee with a memorandum setting out the

Scriptural and other arguments against allowing ministers liberty

to celebrate such marriages.

In this memorandum, Cooper argued that the Church of Scotland,

which did not make out a table but laid down a principle of consanguinity

and affinity, was in accord with Scripture. The advice of the Hebrew

experts, that MDWS was allowed under the Mosaic law, might be taken -

but it should be understood that KDWS was only allowed in Lcvitiear

as an exception which, it might be expected, would disappear (as it

did in some Jewish quarters and in the church) with the further

•education of Israel* and when the principle was set forth in its

logical completeness*"5 by Jesus. Jesus* teaching in Mark 10 and

1 • Ibid. p.l28A«
2. Vide. H.J. wotherspoon. James Cooper. 1926, pp.128, 219, 239ff,

261 and 330. Cooper was later to be an active opponent of what
he considered to be doctrinal watering-down in the discussions
about Union with the U.F. Church.

3. C. of S.G.A. deports, 1909, p.1293.



Matthew 19 did not explicitly deal with MDWS, Cooper admitted

(adding that "we did not require to learn.•that* from the New

Testament experts). It was however reasonable to infer that his

teaching on 'one flesh' dealt with the establishing of a relationship

which had not simply one consequence - greater limitations on divorce -

but many, including the prohibition of polygamy and *a stricter and
2

more consistent role as to affinity', In addition to these texts

however, Cooper went on, the consistent New Testament teaching on

marriage was to the effect that the husband should 'restrain his

passion',^ and Christendom had strengthened this check on the

husband's desire, already present in the Mosaic legislation, by

extending the prohibition to the deceased wife's sister.

Copper's argument was in many ways similar to the revised

Scriptural argument of the Free Church in the 1880s, He added to

it by observing that MDWS was 'hardly consistent with the Golden

Rule (S.Matt .vii.12)'^" since he doubted whether the husband would

be willing 'to extend a parallel encouragement to his wife', and

remarked that the church should also consider 'the law of Christian

5
Chivalry*. This law, whose Scriptural basis was found in Romans

15, 1 ('We that are strong ought to bear the infirmities of the weak'),

and whose practical application in 1 Peter 3, 7 (Giving honour to the

wife, as unto the weaker vessel'), was endangered, Cooper believed, by

1. Ibid,
2» Ibid, p.1294.
3. Ibid, p.1295.
4. c. of S.gJl. Reports, 1909, p.1295»
5. Ibid.



MDYJ5.

•If (he wrote) Marriage with a deceased
wife's sister is to receive the Church's sanction,
a man may bring his brothers quite freely to his
house, because his wife can never be their wife.
But she (if she have any reason to dread his
"passion of desire") must not invite her sisters'.
He can have the pleasure of his relatives' company;
she, who, by the very fact of her sex, is likely
to be more dependent on the society of her kindred,
is to be debarred, an many cases, from their dear
company! The weaker, in short, is to go to the
wall. The man is to please himself, instead of
giving himself up for his wife. And this, again,
in the teeth of Scripture, which enjoins, not that
the wife shall forgo her family, but "the man shall
leave his father and mother and shall cleave unto
his wife"'.

How seriously Cooper's colleagues on the committee viewed the social

and moral dangers he described here is not recorded, Mary churchmen

in the previous century had taken them seriously, and scxae still did.

But was Cooper the best authority on the subject? At sixty-three

he was still a bachelor, who 'throughout life,,,cultivated,,old

ladies,,,with ungrudged attention', and whose 'other main affection
2

was for youth and especially for beys and young men'; since 1895

and until her death in 1909» he had lived with his aging mother; 'and

never were mother and son more to each other*,^ remarked his biographer

Only in 1912 did he marry, and begin 'a union of unbroken happiness'^"

1. Ibid. pp,1295f.
2. H,J. V/otherspoon, jag. cit,. pp.342f.
3. Ibid, p.55.
4. Ibid, p.266.
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which lasted until his death in 1922. Such biographical

details probably did not raise for Coopers colleagues the

suspicions they would have raised in a more cynical post-

Freudian generation. At the same time, however, even they

were unlikely to have considered him the best guide to the

social implication of MDWS.

For guidance on the social and moral aspects of the

question the committee had in fact turned elsewhere, and alongside

Cooper's memorandum they had two others: from W. R. Sorley, the

Cambridge Professor of Moral Philosophy* and from the Reverend

William Davidson, the Aberdeen Professor of Logic and Metaphysics.

Sorley, after comparing the near universal horror of incest with

the widespread aversion to inter-racial marriages ('one might ask

the question, is it worse for an Englishman to marry his deceased
<|

wife's sister than for him to marry a Hottentot? ), pointed out

that what constituted incest varied from one society to another.

In the case of exogamous societies, he argued, 'a reflective member of
2

an exogamous tribe* might 'anticipate McLennan and the rest* and

1. C. of S.G-.A. Reports: 1909: p.1287.
2. I.e. J.F. McLennan (1827-81) the Scottish lawyer whose

Primitive Marriage (1865) had put forward the view that marriage
and kinship customs went through the stages of (l) promiscuity,
(2) kinship traced through females only, (3) kinship traced
through males only, and (4) monogamy with kinship traced through
males and females. This idea of Universal Evolution was discarded
by later anthropologists, because, among other reasons, the data
on which it was based was insufficient and contradicted by later
fieldwork. (Vide R. Fox, Kinship and Marriage, 1967, pp.17ff •)
Sorley seems to accept this.



understand that the * curious prohibition* on his 'marrying a girl

within the tribe* derived from the tribe having been 'originally

constituted "maternally"* if he did this *he would or might see*

wrote Sorley, 'that, whatever its original justification, that
2

justification no longer held*. This, however, did not help to

provide a universal rule of incest, since other kinship systems were

different. Sorley therefore left this problem and made 'a jump
3

to the modern question*.

The problem here, he wrote, was threefold: 'the criterion

of the morality of the act in question is to be found in the ideal

of marriage as moralising the individual, premoting social order

and securing the education and welfare of the race*!*' If MDWS

was neither illegal nor believed to be sinful, Sorley observed, it

could not hurt individuals' morals, nor was there any ground for

supposing that it affected offspring. Social order was the only

real question. Marriage made a man to some extent a member of his

wife's family, it was true : but her death, he held, altered 'the

household (or rather "visiting") relations';J and in any case cousins,

with whoa marriage was allowed were as much involved in these social

relations as sisters-in-law. The only other point was the notion

that 'one flesh' made the wife's sister her husband's sister also -

but while this satisfied 'some people's desire for a principle' it

1. C. of S. G.A. Reports, 1909, p.1287.
2. Ibid.
3- ibid.
4. Ibid, p.1288.
5. Ibid.



was 'arguing from a metaphor*, and those who held the principle did
•j

not 'carry it out to its logical conclusion* which would extend

indefinitely and perhaps even prohibit marriage with all (equally

metaphorical) Christian brothers and sisters in the land. MOWS,

Sor ley therefore concluded, was *not to be condemned on these grounds*

Professor Davidson reached the same conclusion by a similar

route. Beginning with roughly the same argument Sorley concluded

with, he went on to ask what would be the social effect of legalising

MDVJS after it had been so long forbidden. Only good, he concluded.

For a prohibition 'that is found not to rest on a rational basis

3
cannot, in the long run, be favourable to character'. People would

begin to resent it. 'Nor*, he added, 'need the peace of a household

be disturbed by the possibility of the sister of a wife becoming her

successor, any more than it need be disturbed by the possibility of

any other unmarried lady, who is a frequent guest in the house,

becoming her hostess's successor*^ : the sister was if anything less

likely to be feared.

To these philosophical arguments, Davidson added some

considerations of Christian Ethics, which brought a breath of fresh

air into the foetid drawing-rooms of the ecclesiastical imagination:

1. Ibid.
2. Xbxct!
3. Ibid": p.1289.
4. TbiA.
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•The 'whole tendency of Christianity (he wrote),
as taught by Christ and as formulated by St. Paul,
is to remove unnecessary burdens and enactments
that have become burdens, and therefore hindrances,
in the interests of morality and the higher life
(see, for instance, Christ*s treatment of divorce).
Hot must the "authority" of the Church be allowed
to interfere with this. Surely the Spirit is
constantly revealing truth and adjusting it to
circumstances, - to wider knowledge and deeper
experience on our part, and progress is possible in
religion as in other spheres. Christianity is not
a closed system, but is still a living and progressive
thing j and that makes all the difference*.

With the philosophers as well as the Biblical soholars finding no

reason to condemn KDWS, the committee had now only the constitutional

hurdle to get over. This was not a subject on which Professor Cooper

had been able to put up much of a case. His only arguments had been,

that since the 1907 Act confined itself to marriage as a civil oon.treet,

and since it provided clauses protecting Church of England clergymen

from being compelled to celebrate MDV/S (but not protecting them from

ecclesiastical censure if they themselves contracted KDWS) , there was

no reason wty the Church of Sootland should set the *very dangerous

precedent*^ of changing her law or doctrine on the subject. This,

he held, would be abandoning the church* 3 hard-won position, and

would 'make Parliament, and not tlw Church, the authority according to

whose findings ministers were to discharge their sacred functions*A
But Cooper had only three supporters on the committee, D.M.M.

Milligan, an Aberdeen Elder, the Reverend Br. T.V..B. Ifiven of

Poliockshielas, and Lord Balfour of Burleigh. The remaining twenty-

two members seem to have been convinced - if they were not convinced

1. Ibid, p.1290.
2. A form of protection unnecessary in Scotland where clergymen

were not compelled to marry anyone.
3. Ibid, p.1292.



before - by the Biblical scholars and the philosophers that there

was no real reason for the church to disagree with the state. All

that they needed now was a smart lawyer, and with the Procurator

as their convenor and Mr. James Crabb V/att K.C. among their number,

that difficulty was easily overcame. In a memorandim on the legal

aspects of the subject Mr. Y/att enabled them to argue that although

the Church, under the 1707 Act of Security had 'a constitutional

obligation to the state, as regards fidelity to her doctrine as

1
ratified by law1, the state could not now make a constitutional

complaint against the church if it changed its law on MDY/S, because

the 1907 Act had withdrawn the state's endorsement of MDY/S as an

incestuous marriage, (Although the Scots Parliament in endorsing

the Westminster Confession had declared that its interpretation could

not 'ever be made lawful by any law of man* Parliament, having

unlimited powers, had been in a position to make MDV/S lawful.) In

any case it could also be argued that MDY/S was not a matter of

doctrine, and, further, that the clause added to the Churches (Scotland)
2

Act of 1905, giving the Church of Scotland power to amend her ministers*

formula of subscription to the Westminster Confession, made change even

easier. The Church, after the 1907 Act, was thus in a position

where it could change its law, and was thus certainly, in the

committee's view, in a position where it ought at least to recohsider

1 . Ibid, p.1262.
2, The Act which had been necessary to sort out the Free Church case.

The new formula gave the Church of Scotland ministers some of
the freedom granted by the UJP. and Free Church Declaratory
Acts,



its attitude now that it was free to do so. If it still

believed that MDY/S was contrary to divine law it could maintain

the prohibition. But, if not, it was faced -as the committee

believed it wa3 - with the consideration that 'all the arguments

of social expediency' against the Church legalising M3M> did not

outweigh 'the inexpediency of attempting to maintain in the Church,

on such grounds, the prohibition of a marriage regarded as valid by
1

the civil law'. Such a prohibition would not work, would alienate

people from the church, and could not 'preserve to the sister-in-law

any position of privilege which she has hitherto enjoyed in virtue
2

of the prohibition'.

Thus, protesting that their examination of the issue had 'been
3

in no way influenced by the action of the State' and premising that

any future changes would have to be considered afresh and not with

this as a precedent, the committee recommended that an Overture,

declaring any ministers celebrating or parties contracting MDY/S

free from ecclesiastical censure, should be sent down to the

Presbyteries. Cooper, Balfour and their two allies lodged their

dissent, on the grounds: that the proposal attacked the principle

of affinity laid down in the Confession and reasonably inferred

from scripture; that the Church would now have to find a new

principle, thus disturbing 'the whole doctrine of marriage' and

giving 'currency to loose and degraded views of this fundamental

ordinance of Christian Society'; that many ministers would

'certainly refuse to obey';^" that further prohibitions would be

p.1263.
pp.1263f.
P.1263.
P.1267.



relaxed; that the Church was not required to change; that 'for

the Church slavishly to follow the State is to inflict a blow on its

independence'; and that the desirability of keeping church and

state laws in step could 'not justify a change of front so sudden and

so complete'.

Despite all this the Assembly agreed to the committee's request;
2

and the overture was sent to the Presbyteries, who approved it by

81 to 3. After this had been reported to the next Assembly,^ the

Act XH 1910 was passed in terms of the committee's overture A

3.3. Some Subsequent Developments

Professor Cooper, defiant to the last, had along with five others
5

recorded his dissent to the Assembly's MDWS Act. Eleven years

later, in September 1921, he noted in his diary:

•Today (I think - anyhow this week,) Mrs. - "married"
her deceased husband's brother - the first to avail
themselves of the new Act of Parliament legalising it...
The Headship of Christ* does not seem to require
obedience to the Divine Law of Marriage: this comes
apparently of denying that Marriage is a Sacrament,
and feeling it needful to make it as much of a civil matter
as possible. It is a sad feature of our Scottish Church
History since the Reformation. Our standards are all
right, but there is scant respect paid to them. The
Chancellor, Lord Selborns, was right when he said the
Deceased^Vife's Sister Bill meant the destruction of
a code*

1 • Ibid, p.1268.
2. C. of S. G.A. Acts. (1903-1910), 1909 p.47.

Ibid. 1910, p.lgT
4. ibid, p.29. 'Y/hereas marriage between a man and the sister of his

deceased wife has hitherto been prohibited by the lav/ both of the
Church and of the State: Y/hereas Parliament has now enacted that
this marriage shall be lawful and valid as regards civil relations,
and whereas this marriage is not contrary to any rule expressly
declared in or plainly deducible from the Holy Scriptures, and the
matter is one of interpretation which does not enter into the substance
of the faith, the General Assembly, with consent of the majority of
the Presbyteries of the Church, hereby enact and declare that marriage
between a man and the sister of his deceased wife shall not be
visited by any ecclesiastical censure or disability either upon the
minister proclaiming the banns for this marriage or celebrating it,
or upon the parties contracting it.'

5. Vide. Ibid, p.82.
6. H.J. Wotherspoon, _0£. cit., p.230.



Cooper had lived to see his fears further realised in the 1921

Deceased Brother's Widows Marriage Act. According to the traditional

interpretation of Leviticus 18, this Act relaxed a prohibition clearly

laid down in verse 16 of that chapter. None of the special arguments

used in connection with verse 18 and MDWS applied here, although a

case might perhaps have been made out in connection with the levirate

law of Deuteronomy, chapter 25, In the event however the subject was

not pronounced upon by the now re-united Church of Scotland. Nor

did the Assembly say anything about the 1931 Marriage (Prohibited

Degrees of Relationship Act). This Act permitted marriage between

a man and (l) his father's brother's widow, (2) his mother's brother's

widow, (3) his deceased wife's father's sister, (4) his deceased

wife's mother's sister, (5) his brother's son's widow, (6) his

sister's son's widow, (7) his deceased wife's brother's daughter and

(8) his deceased wife's sister's daughter. All of these relationships

were prohibited by the parity o. reasoning argument of the Confession,

and the first was explicitly mentioned in Leviticus 18, 14, such a

union (according to the traditional interpretation) being threatened

with childlessness in Leviticus 20,20.

Although the Assembly said nothing about the 1921 and 1931 Acts

at the time when they were passed, its Committee on General

Administration did touch upon them in a 'Memorandum on Marriage

Questions and Problems* which appeared as an appendix to its report

to the 1933 Assembly.1 The memorandum noted that the Assemblies of

1$2l/2 had not pronounced, and commented: 'it may be assumed that the

liberty given by the Acts mentioned (UJ?. 1909 and C. of S. 1910)
2

would be extended to cover this relationship*. It then went on to

1. C. of S.G-.A. Reports, 1933* ppJflff.
2. Ibid, p.46.
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say, in relation to the 1931 Act: 'It may probably be assvmed,

with regard to the marriages of persons' mentioned in that Act■

that the attitude of the Church will be the same as that adopted

in 1909 and 1910 by the two sections of the Church now united'.

These assumptions were perhaps fair enough in the light of the

U»F. Assembly's earlier judgment. But in the case of the Church

of Scotland they appear to have broken the promise given by the

1909 Committee : 'if any proposal should hereafter be made to

alter the civil lav/ in regard to any such marriage' (i.e. any

other marriage involving the remaining prohibited degrees of

affinity as well as consanguinity) 'it will be the duty of the

Church carefully to consider her position in relation to any such

proposal, and to resist and to refuse to recognise legislation

sanctioning any marriage which she holds to be contrary to divine
2

law*. No such consideration of the matter by the Church as a

whole appears to have taken place.

Nor wa3 this the end of the story. The question of the

Consanguinity and Affinity prohibitions was considered by the 1951 -

1956 Royal Commission on Marriage and Divorce,^ which recommended

that a man or woman, after divorce, might 'marry during the lifetime

of his or her former spouse any person whom he or she could lawfully

many at the present time if that former spouse were dead* J*" This

proposal was opposed by the Archbishop of Canterbury. Giving

evidence to the Commission he stated: 'It is supremely important for

1. Ibid.
2. C. of S.G.A. Reports, 1909, p.1261.
3. Cmd. 9678, pp.298ff.
4. Ibid, p.302.



the stability of the family and for the protection of its members

from indulging in unlicenced thoughts or desires that there should

be the strongest possible barrier against any thought or possibility
•j

of marriage with the brothers or sisters of a partner'. The

possibility of marriage with an affine after death did not threaten
2

the stability of the family and was in accordance with Canon law.

but divorce which could 'be planned for and brought about1^ did.
It is interesting to see how the form of the nineteenth-century

social argument was still being used although the point at issue

had changed.

The Church of Scotland witnesses were also opposed to the

Commission*s proposal, but it passed into law under the 1960 Marriage

(Enabling) Act. This further liberalisation of the law was in many

respects a different issue to the 1907-1931 legislation, since it

involved divoroe, and it was the question of the remarriage of

divorced persons as such rather than the marriage of a divoroed

wife's kin which concerned the Church of Scotland Assemblies during

the late 1950s. As far as the Church of Scotland's attitude to the

1960 Act is concerned, Cox's Practice and Prooedure in the Church of

Scotland (1964 revision) uses much the same formula as did the General

1. Ibid, p.300.
2. The Church of England initially (Lambeth Conference 1908)

decided to regard MDWS as 'a marriage ecclesiastically irregular
while not constituting the parties "open and notorious evil
livers"', but there had been sane difficult cases involving
church-state dissension, and a revised Table of Consanguinity and
Affinity, excluding the degrees relaxed by the 1907-1931 legis¬
lation, was adopted in Canon 99 of 1946. (vide Haw, op, cit.,
pp,122ff.) " """"

3. Cmd 9678, p.300.



Administration Committee in 1933» stating that 'it may be assuaed

that the Church will take no disciplinary action against persons

contracting, or ministers officiating at'"1 such marriages.

Those who believed, in 1909, that the legalising of MDV.rS

would shatter a logical system and lead to further relaxation of

the law have thus been proved right by subsequent legislation.

Any attempt to find the application of a consistent principle in the

Scots law of consanguinity and affinity is virtually impossible, and

the 1969 Secretary of State's Committee on The Marriage Law of Scotland

remarked of this branch of the law that 'its form is undoubtedly

deplorable. It is the despair of the student and a labyrinth to the
2

qualified practitioner*. What this committee's findings also

indicated however was that the process of progressive relaxation of

the consanguinity and affinity laws which the opponents of MOWS

feared was not unlimited. The committee, in attempting to rationalise

the system did, it is true, recommend the removal of the now anomalous

prohibition on grand-uncle - grand-niece marriages, but basing its

arguments on social as well as genetic considerations, it recommended

the extension of the prohibition to cover certain adoptive and illeg¬

itimate relationships.

1* CQxp.56.
2. Crand. 4011, p.16.
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CHAPTER EIGHTEEN

THEOLOGICAL AND OTHER PRESUPPOSITIONS

In concluding this part of the present study we shall

review the churches1 arguments against MDWS and ask what

theological presuppositions informed them. The arguments used

by the nineteenth century Established and Free Churches were of

three kinds : Scottish and Constitutional, Social and Scriptural.

1. The Scottish and Constitutional Argunents.

It seems fairly clear that the Free and Established Assemblies'

opposition to MDWS arose in the late 'forties not as the result

of theological reflection, but in consequence of constitutional

considerations with special relevance to Scotland. The Scottish

churches, as we have seen, were not at this time particularly

interested in theological reflection, and the forces of critical

scholarship and evangelical liberalism, although gathering strength,

had not yet cracked the hard shell of Hyper-Calvinism. The V/estminster

Confession, as the classical statement of that Hyper-Calvinism, was

still uncritically adhered to, and because of the peculiar status

aw rded to it by the Scottish Parliament in 1690, any criticism of
.

its teaching was seen as criticism of the Presbyterian Church itself.

Had the Confession not enjoyed such status and influence it is at

least possible that the Free and Established churches might have

been more sympathetic to the permissive fundamentalist view of MDWS

put forward by its English Dissenting and Evangelical Anglican

supporters. For, as we have seen, it was SI&Qhg the United

Presbytdrians, who had been the first to grow restive under the

Confession, that most support for MDWS was to be found.



Prior to the UJP. and Free Church Declaratory Acts of

1879 and 1892, and the Church of Scotland clause in the 1905

Churches (Scotland) Act, the churches1 obligations to the

Confession continued to play an important part in their attitude

to MDWS. The fact that it was, until 1907, prohibited by the law

of the land, also inhibited those who supported it, even when as

in the U.P. Church they were in the majority. At the same time

however those who opposed MDWS found it necessary to advance their

case with scriptural and social arguments, and these were to bo found

in the petitions sent to Parliament by the Free and Established

Churches. In the letter's case such petitions ceased after the

early seventies, but the Free Church continued with its opposition

to the end. In opposing MDWS and finding arguments to support its

opposition the Free Church was lending to the MDWS issue the appearance

of an ever-deepening constitutional crisis.

The Free Church, having perceived a constitutional crisis,

defined the major issue involved as the question of whether the law

of the land should rest upon christian foundations, MDWS thus

appeared to be a battle, perhaps a decisive one, in a war concerned

with the question of Christianity's authority in contemporary society.

It was possible, however, to define the issue differently. Consider¬

ing the company the Free Church kept - High Church Anglicans and the

Bishops of the Church of England, Scoto-Catholics like Cooper and

members of the Scottish Church Establishment in general - and considering

those who were in favour of MDWS - Anglican Evangelicals, Nonconformists

and U J1. voluntaries - it could have been said that the issue was not

so much the authority of Christianity as the authority of high-churchmen

and conservative religious establishments. It was therefore by no

means obvious (as the Church of Scotland leaders after 1875 perhaps

realised) that MDWS was crucial or a crisis.



Despite this it is possible that many members of the

British public may have seen the U«F« and Church of Scotland

Assemblies1 response to the 1907 Act as an undignified climb- (

down by these churches, and perhaps even as a defeat for religion.

At the time Cooper characterised the Act as

•a reversal to the Naturalism (which at this j
moment is so strong and dangerous an element
in popular literature), and to purely animal
conceptions of the sexes.,,a return to pagan
ethics - to lax Hellenic standards, even lower
than those of pagan Rome*'

He then went on to describe the Church of Scotland1s position as

•slavish Erastianism, an uncalled-for
abandonment of the Church's whole tradition
of spiritual independence,and the way to
public contempt..,a surrender of the claim
to educate the general conscience'2

Hearing this, members of the public, if they took the matter at all

seriously, may well have found Cooper's view plausible, for the

Churches were now accepting, for the sake of their peace, what they

had so long resisted as if it had been a matter of life and death -

a law which one of their authorities (Gibson) had once attributed to

'the spirit of levity, latitudinarianism and German rationalism' ?
The general impression that once again the church had been made to

submit to the state would have seemed even more plausible to those

who remembered earlier nineteenth-century battles in which the right

to civil marriage and divorce had been won - but who forgot that the

Anglican bishops had been in favour of civil marriage, and that neither

battle had been fought in nineteenth centuly Scotland thanks to public

opinion at the time and the Scottish Reformers in the past.

1. C. of S.G.A. Reports, 1909, p.1296,
2. Ibid,
3* Gibson, op. oit.. pJfl.



MDWS thus became a constitutional battle which the

churches appeared to lose, not because MDWS was intrinsically an

issue of such great significance, but because Free and other Scottish

churchmen decided to define it as if it were. When Parliament acted

in 1907, it did not unsettle the christian foundations of the state.

It acted rather out of political expediency (made necessary to some

extent by the prior action of the colonies), in a matter which the

churches had failed to settle among themselves.

In the light of this it becomes clear that the constitutional

arguments about MDWS did involve theological presuppositions and that

these theological presuppositions had very little to do with MDWS as

such. The theological presuppositions involved were rather about the

nature of the church. The Scottish opponents of MDWS spoke as if

faithfulness to the Confession made them almost automatically the

accredited interpreters of God*s will for church and nation. There

seems to have been little doubt in their minds that God addressed

society and the civil government through the church, and that the

church's right to address all and sundry was guaranteed by adherence to

its tradition and spiritual independence. This point of view, which

is most obvious in what the Free Church had to say, overlooked many

things, and not least the many divisions in the church - within

Scotland and within Britain as a whole - which made it difficult for

Parliament, even if it was willing to listen, to know whom to listen to.

But it also overlooked the equally important consideration that God might

address mankind in other ways than through a church which adhered to the

letter of its tradition, and that a better way of understanding God's

contemporary word might be by the church engaging its tradition in

dialogue with other possible sources of Divine illumination, however

unexpected these sources might be. As it was the churches chose the

less profitable way of opposing many other possible sources of Divine



illumination so long and so vehemently that when they eventually

found a point of agreement which could be accommodated by a

modification of the church's tradition it looked as if the church

had onoe again lost a battle. If the church had accepted in a

more positive spirit the advice of Professor Davidson in 1909,

that 'the spirit is constantly revealing truth and adjusting it

to cireimstances', that 'the "authority" of the Church* must not

'be allowed to interfere with this*, and that 'progress is possible

in religion as in other spheres', then not only might the consanguinity

and affinity laws of Scotland thereafter have been dealt with less

unsatisfactorily, but also perhaps the church might have been able

to shed some of that defensiveness about her own authority which was

to make her response to the spiritual needs of the twentieth century

less than adequate#

2. The Social Arguments.

The churches' arguments against MDWS were not however solely

constitutional and ecclesiastical. Social arguments, as we have

seen, played an important part from the beginning. These arguments

seem to have rested from an early stage upon theological presuppositions

which can be summed up by saying that in the Divine economy the

combination of original sin and sexual desire could not be held in

check, nor positive sexual affections between members of the larger

family allowed room to develop, unless a carefully maintained system

of consanguinity and affinity prohibitions was maintained by law in

every traditional detail. If the legal circle was broken at aiy

point, original sin and sexual desire were so strong that no end could

be seen to the number of further prohibitions which would be dispensed

with.



These then would seem to be the theological presuppositions

of the social arguments against MOWS, But take away the words

•in the Divine economy*, and replace *original sin* with *human

nature* and you are left with a view so fully congruent with the

conventional nineteenth-century conservative middle-class view of

the family that it is difficult to know what significance to give

to theological reflection as a determining factor in creating the

social arguments. No doubt the theological reflection of previous

centuries had helped to create the conceptual framework of

nineteenth-century conservative middle-class thinking about the

family, and no doubt Evangelicalism had helped to create the mood

which produced that thinking. But the farm which it took and the

intensity with which it was defended also owed a great deal to factors

of a sociological rather than of a theological, nature.

By about 1850 the middle class family had become an important,

ubiquitous and moralising social institution. Its way of life was

not in may respects new, and it owed not a little to that of well-to-

do puritans in earlier centuries. But it was now onjoyed by a

greatly enlarged number of people, many of whom had only recently

risen to wealth and respectability. To these people middle-class

family behaviour signified their social identity, distinguishing

them from the upper and lower classes alike (although the former

were perhaps now more moral, and great efforts were being made to

moralise the latter). At the same time however, in the mid-century

equilibrium the middle classes and their family life were far from

secure. For the time being the threat of a violent revolution in

Britain had passed, but it had not been forgotten. And the security

of the middle-claS3 home depended upon the fluctuations of a

commercial and industrial world which was far from stable, and which,



if things went wrong, could spell disaster and disgrace. There

was, certainly, still an abundance of servants, on whose presence

the smooth running of the home depended; and to some extent the habits

of deference engendered by centuries of feudalism had been transferred

to the master-servant relationship. But deference was far from

universal (it is difficult to see how it could have been, for

example, in households where the mistress's mother had herself once

been in service, especially when alternative forms of employment

began to become available), and the precarious order created by wealth

had to be reinforced by a firm insistence upon the observance of the

proprieties.

For the family life of the new middle classes to survive it

was therefore important for the principles by which it was governed

to be clearly recognised and carefully observed. Without the

weight of a stabilising tradition behind them, the new middle classes

had to make great efforts to ensure that the pattern they chose to

follow was established. Thus they were not sufficiently confident

of their way of life to tolerate anything which threatened to upset
1

any part of it, for that might well threaten the whole.

The new middle classes were not however unanimous about what

constituted a threat to their way of family life. Some thought

that prostitution was a threat to it, others that it reinforced it.

Divorce, by contrast, seems to have been very commonly seen as a

threat, which is understandable, since unlike prostitution it in¬

evitably undermined the principles which were being established.

In this context some and not others perceived a threat in MDV/S.

1. On this subject vide Franz Steiner, Taboo . 1967 Pelican
Edition, p.51•
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The threat perceived in MDWS was two-fold: MDWS was a

threat in itself, and it was a threat as the first of many other

relaxations. How far the social realities of the time were

reflected in the first of these is difficult to say. Opponents

of MDWS hinted that legalising MDY/S would probably lead some husbands
■j

and their sisters-in-law to poison the unfortunate wife; and G-ibson,

putting the case in more general terms, remarked:

'It is a well-known fact, exhibited in many
frightful instances in the Bible, recognised
even as a principle of law in modern times,
verified in the history of mankind, and awfully
demonstrated in the records of criminal courts,
that cruelty and lust, impurity and bloodshed,
are fearfully allied. Everything that tends
to break down the just and reasonable barriers
which God has raised to restrain the gratification
of impure passions, is not only a restraint and
check upon impurity, but upon cruelty and violence.
Every one who can read and observe, knows what
multitudes of murders and acts of violence are the
fruit of impure passions, and the danger, consequently,
of diminishing the horror of their indulgence. To
go no farther, look at the cases of Rush and the
Mannings in England, Kirwan in Ireland, and the
late Glasgow murders in Scotland'

Even if it could not be proved that MDWS would lead to murder being

committed or contemplated, the reality in Gibson's eyes was bad enough.

'I believe*, he wrote 'that it could be made out, could we get access

to the actual facts, that in almost every one of the cases where marriage

has ensued between a man and the sister of his deceased wife, the

attachment has been formed, and the arrangement contemplated, before

1. Turner, op.cit.. p.122. The suggestion was made at a Glasgow
meeting and ('ibid) 'received with cries of "hear, hear"*.

2. Gibson, op.cit.. p.143. As an afterthought he added, in a
footnote (ibid). 'The history of Nunneries furnishes an
illustration of the same terrible truth'.
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the first wife was removed from the stage of time'.

Gibson*s views were, of course, as we have seen, extreme even

in Free Church circles, but in a modified form views of this kind do

seem to have been prevalent among considerable numbers of the

opponents of MDWS. But their origin need not necessarily require

evidence that they reflected either contemporary social reality or

even repressed and frustrated sexual desires in men like Gibson.
2

Once perceived, a crisis in society whether real or imaginary,

takes time to disappear, especially if influential individuals

or groups have an interest in keeping it plausible. That the MDWS

issue might be a social crisis was something which could be made to

seem plausible in the context of nineteenth century middle-class

society, and all the more so when the possibility of its leading to

further undermining of the middle-class family was also made to seem

plausible. Evidently not all members of the middle classes were

convinced that there was fire behind the verbal smokescreen, and

additional reasons were required in some cases to believe in it#

But members of the Assemblies, already predisposed by constitutional

considerations to sense a crisis, had additional reasons sufficient to

activate their latent apprehension about society.

3. The Scriptural Arguments,

The Assemblies' apprehension about society was also activated by their

fears for scripture. By the 'eighties a crisis had been perceived

here also, and the modification which the Free Church's scriptural

arguments underwent in that decade was a reflection of the wider

1. Ibid. (This conviction gave him the incidental bonus of an extra
scriptural argument against MDWS, for, if true, it was, according
to Matthev/, 27, 28, adultery.)

2. On perceived crisis, vide R. Nisbet: 'The Nemesis of Authority*
in Encounter August 1972, p.21.



problem. The particular form taken by the scriptural arguments

against MDY/S deployed in the 1883 report, reflected the fact that

J.S. Candlish, the committee's convenor, had been a si^porter of

Robertson Smith the Semitic Scholar, and the fact that Robertson

Smith had, in 1881, been removed by the Free Assembly from his

professorial chair on account of his advanced views about the Old

Testament.

The 1883 report, as we have noted, modified the scriptural

arguments against MDWS in at least four ways: it abandoned

argianents based upon the Old and New Testament use of 'one flesh*;

it accepted that Leviticus 18, 18 might be a prohibition of

polygamous marriage with a wife's sister during the wife's lifetime;

it accepted that the underlying principle of the whole chapter, as

far ?s affinity outside the direct line was concerned, might be a

ban on marriage with the wives of blood-relations, but not the

blood-relations of wives; and it declined to argue on grounds which

had anything to do with the natural horror of incest.

The significance of these modifications was two-fold; they

represented a much more open-ended attitude to the findings of

higher criticism, and they represented an attempt to establish a

more rational and modern basis for consanguinity and affinity

prohibitions. Both of these tendencies were congruent with the

spirit of the movement of thoughtin which Robertson Smith had been

involved, which attempted by the use of modern scholarships to

disentangle the positive ethical religion of Hebrew monotheism
-1

from the savage and primitive taboos of magic and superstition.

Modern biblical scholarship thus led to the conclusion that

1. Vide F. Steiner, ^og. cit.. chapters IV - VI, passim .



Leviticus marked an earlier stage in the development of those

•rules of conduct for the regulation of man's contact* with *a

friendly God* which were part of 'religion proper' and which were

fully revealed in the christian era. The christian 'general

principles* of the inviolability of marriage' and 'the equality of
2

the sexes' were, in this context, guides to the proper understanding

of scriptural teaching as a whole, which provided the tools for

drawing out from Leviticus a social and moral code suitable 'for the

state of enlightenment and humanity that we have now reached'• This

code was not to be confused with superstitions and irrational

survivals of primitive and magical views about incest.

This revised version of the scriptural arguments against MDWS

involved both continuity and discontinuity with Calvin's approach to

the subject. Two key ideas are present in both, but in each case

they take a different form. Both Calvin and Candlish assume (l)

that it is rational to interpret Leviticus 18 by parity of reasoning,

and (2) that God's revelation is a progressive one. The first of
.« t

these, the rationality of the system was of course always a strong

plank in the churches' defence of the system; and in Calvin it was

supported, as we saw, by the argisnent that although scripture,

confirmed by the witness of the spirit, made God's will in these

matters plain to men who might otherwise be blinded to it by their

own sinfulness, even those who had not this advantage sensed in

these matters what God's will was. They sensed it in the light of

nature alone, so deeply had God engraved it in human hearts.

1, Ibid. pp.74f. The phrases are from Robertson Smith's Religion
of the Semites (1889 and 1894)

2. F.C.G.A.P. &D., 1883, Report XXIV, p.5.



Now this view of the natural had, since Calvin's time, been

considerably undermined. Philosophy had undermined the possibility

of arguing from it and anthropology the practicability of doing so.

Calvin's own position indeed had foreshadowed these developments.

For with his many hidden assumptions about the 'clear' meaning of

scripture as an index to the natural he had moved the discussion

forward from mediaeval concepts of natural law to a point where his

emphasis upon the effect of sin upon human understanding became a

precursor of later scepticism. These developments meant that Protestant

theologians and legal theorists distrusted arguments based upon natural

law, and that the theologians relied if anything more heavily upon

scripture. Gibson, for example, discussed the bearing of natural

law on MDWS only very briefly, concluding that since so little could
•]

be learnt from it 'we must therefore have recourse to the word of God'.

The change which thus overtook Calvinism meant that it had

•turned for support from speculative argument to scripture and

experience', even that it had begun 'over again as a scriptural
2

piety'. The rationality of interpreting Leviticus 18 by parity of

reasoning had thus, by the 1880's, become the common-sense of so doing.

In essence this common-sense was no more precarious than Calvin's

rationality. In practice however it was much more precarious, for

such common-sense depended upon contemporary notions of what was the

right understanding of scripture and what was the right understanding

1. Gibson, ^og. cit.. p.53.
2. J. T. McNeill, The History and Character of Calvinism. 1967

edition, p.39o.
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of social utility; and these notions were now much more subject to

change. Nor moreover were they any longer notions held in common by

a sufficiently large proportion of the population for them to be

easily enforced by law. The theological presupposition of Calvin's

position - that the prohibition of incest was not simply a political

law but something which God had implanted in human nature at its

deepest level - might have been sufficiently plausible in the

sixteenth century for affinity laws based upon it to be generally

accepted. But, in the nineteenth century, the implied theological

presupposition, that the same laws were a code which God wished men

to disentangle from and construct upon the Levitical foundations in

the general context of scripture, was much less plausible, especially

as christians themselves were so divided about the line of reasoning

involved.

Thus, as we have seen, the discontinuity in the idea that the

code was a rational one tended to produce the impression that the

scriptural argument against MDV/S had in fact been discredited, and

in the end the attempt to establish a more rational and modern approach

to consanguinity and affinity prohibitions was carried much farther

than Candlish and his committee had intended. The other key idea

present in their thinking as in that of Calvin - the notion of a

progressive revelation - had a similar fate.

That the idea of a progressive revelation was part of Calvin's

teaching is not immediately obvious from his handling of Leviticus
A

18, but there is evidence elsewhere in his writings that he held it.

1. Vide, e.g. Institutes II, 10, 20: 'The Lord held to this orderly
plan in administering the covenant of his mercy: as the day of

' full revelation approached with the passing of time the more he
increased each day the 'brightness of its manifestation'.



It was of course a progressive revelation which culminated in

Christ and was thereafter embodied in Scripture. This too was also

clearly intended in the 1883 report with its emphasis on New

Testament principles. At the same time however the 1883 report

contained an element of discontinuity which is discernible not so

much in what was said as in the way in which it was said. Phrases

like 'the stage of moral progress which they had reached*, referring

to Leviticus, and 'the state of enlightenment and humanity which we

1
have now reached' have an unmistakable nineteenth-century ring

about them, which signal the discontinuity. They seem, in short,

to owe a great deal to the favourite nineteenth-century view of

progress; and although this idea may have had its antecedents in

christian ideas of providence it had become sufficiently secularised,

before passing back into the ecclesiastical discussion of MDWS, for

some discontinuity to become apparent.

One consequence of this appearance of progressive revelation in

the guise of nineteenth-oentury progress (or nineteenth century progress

in the guise of progressive revelation) was the possibility that further

progress might imply change rather than stability in the consanguinity

and affinity code. Once the argument had reached the stage of inter¬

preting Leviticus in terms of general principles of New Testament

teaching such as the inviolability of marriage and the equality of

the seses, it was equally possible to interpret it, as Professor

Davidson did, in terms of other general principles of the New Testament

such as those aimed 'to remove unnecessary burdens and enactments which

have become burdens, and therefore hindrances, in the interests of the

1. F.C.G.A.P. & D, 1883, Report XXIV, p.5.



higher life'J This possibility however was not seriously taken

up by the churches either in 1883 or during the following quarter of

a century; and when it was taken up, it was seized not at all

enthusiastically, and simply as a way of getting out of difficulties

over MDY/S, rather than as a way of re-appraising the whole consanguinity

and affinity system,

Yfly was this option not taken 15)? Several reasons may be

suggested for what happened around 1883, At that time the Free

and Established churches were still tightly tied to the Confession;

and in the Free Assembly at any rate, the social arguments against

MDWS still seem to have carried a good deal of conviction. But

of at least equal importance was the vexed question of Biblical

Criticism, Robertson Smith's removal in 1881 had not removed the

problem, and had revealed a deep division of opinion. Those, like

J. S, Candlish, who supported him were not going to abandon their

critical studies. But if it were to be shown that these critical

studies might have practical consequences in the realm of morality,

consequences which might moreover, by overturning the church's position

in the MDWS case, undermine her authority, then perhaps neither the

church nor criticism would gain anything# Nor for that matter did

the prospect of further public wrangling over criticism appeal to

many of those who had defended or sympathised with Robertson Smith,

But if these considerations go some way to explain why the

Free Church did not develop its thinking on MDWS in 1883 along the

lines of a more positive approach to the whole subject, it is more

1, C, of S.G-.A, Reports, 1909, p.1290,



difficult to explain the U.F. and Church of Scotland Assemblies

action in these terms. In the U.F. case many of those who had

opposed the development of criticism had either become Free

Presbyterians or Wee Frees or had died: the U.F. Assembly also

contained a substantial proportion of ex-UJP.s, in whose Synod

the idea of modifying the Confession of Faith had once been

canvassed. Nor, after its long silence, can it be easily assumed

that anti-MDWS opinion in the Church of Scotland was strongly

represented outside the small group of Scoto-Catholics led by Cooper.

Neither church moreover was so bound by constitutional factors that

it could not afford to re-appraise the whole question of consanguinity

and affinity prohibitions and the scriptural arguments were now seen

to be so ambiguous that the subject obviously demanded re-appraisal -

especially since the law was now too anomalous to remain for long in

its present state.

If these arguments are not in themselves enough to account for

the churches' failure to re-appraise the subject as a whole, the only

conclusion must be that the social arguments, even yet, carried

considerable weight in the churches, and that those, like Dr. Henderson,

who still held on to the Confession's interpretation in the teeth of

biblical criticism, were still too influential to ignore. It is more

difficult to say whether such considerations were responsible for the

churches' silence on later occasions when further prohibitions were

1. Vide: Ch.17, 2, above. The arguments against following the
Canadian and U.S. solution of modifying the Confession, used in
the U.F. Assembly in 1909 discussed the possibility only in
terms of the problematic methods of modification used by those
churches. The possibility of dealing with it in other ways
was not discussed.



relaxed. Perhaps by 1921 and 1931 the subject was considered too

unimportant to consider, and certainly too unimportant to stir up

the old hornet's nest over#

Beyond these considerations however, it is difficult now to

escape the impression that a compelling reason for letting these

sleeping dognas lie was the fear of disturbing the peace of the

church not so much from internal conflict as from a situation in

which it would be forced into battle in defence of a lost cause#

The fear perhaps was that neither scripture nor the church could

have anything authoritative to say, and that henoe the authority

of the church would be damaged. The practical question was thus

left to the lawyers on the General Administration Committee, and

the theoretical one abandoned to anthropologists.

Perhaps this was wise. The prospect of another battle

like MDWS being conducted by a General Assembly promised no less

absurdities than its nineteenth-century counterpart, for membership

of that body did not afford an individual any greater protection from

muddled thinking or folly than membership of the general community.

Yet the issue of consanguinity and affinity prohibitions, although

perhaps not the most pressing one facing the general community, was

now somewhat muddled and might have benefited from a little reflection.

But should such reflection have been left entirely to lavjyers and

anthropologists,who might have known a great deal about legal and

anthropological aspects of the question, but were not thereby qualified

to express the mind of the community upon it? And was it not perhaps

incumbent upon the Church of Scotland, which continued to be very

intimately involved in the marriages of the people, to undertake a

re-appraisal of the subject on behalf of the people it married and

in dialogue with them and with those who had studied the scriptures,
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the lav;, anthropology and, eventually, genetics?

The reasons why it did not do this, a3 we have seen, arose

from its crisis of confidence in its own and scripture's authority.

But since this crisis was largely self-manufactured, it might have

been possible to manufacture a way out of it. Above all it might

have been possible to look once again at the two key concepts of

human nature and of a progressive revelation, asking what sense

could bo made of the former, despite all that had been said about

it by philosophers and anthropologists, and asking what sense could

be made of the latter, despite all that had been said against the

idea of progress after the Great War. If this had been done, the

question of the theological presuppositions of the churches'

pronouncements on MDWS would not have had to end with the observation

that in the end they had none.

It is perhaps a necessary post-script to this to point out that

contemporary Old Testament scholars, such as N.H. Snaith and M. Noth

make the following observations on Leviticus 18:

•It is always assumed that this section deals with
the prohibited degrees, but the Hebrew does not
say 'marriage' and,some of the instances can scarcely
involve marriage *.

And

•the chapter...forbids sexual relations within certain
degrees of 'relationship' (there is no reference in the
basic form to marriage).... It looks as though
originally it had not been a definitely demarcated
circle of blood-relationship that was being considered,
but rather those normally living together in the
circle of the grandparents, in tents or houses. The
basis of the whole would then seem to have been a

tribal code strictly forbidding all promiscuity within
the circle. To this code Israel held fast, even in
settled conditions, in opposition to the despised
adherents of the 'Canaanitish* city culture ard all

1 • N. H. Snaith: New Century Bible: Leviticus and Numbers :

1967: p.122.
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its connections with the fertility cults'

In connection with the once-momentous verse 18, Noth observes:

•Verses 17, 18 deal specially with marriage..,
simultaneous marriage with a woman and her daughter
or granddaughter or sister are forbidden, which is
understandable, if marriage was also reckoned
a blood-relationship*...The reference to the life¬
time of the woman in v.18 expressly forbids such
marriages only if they are simultaneous. For the
rest, w.17» 18, dealing with the marriage -bond
are perhaps a later accretion on w. 7 - 16' 2

Snaith, writing in the British context, is even more to the point

•18. This has nothing to do with marrying a
deceased wife's sister*.

1. M. Noth: Leviticus (Das -!te Testament Deutsch 6): English
Edition 1965, pp.134i'.

2. Ibid, p.136.
3. Snaith: op. cit.. p.124.



PART FOUR

CONCLUSION

CHAPTER NINETEEN :

THEOLOGICAL PRESUPPOSITIONS, PROBLEMS AND PERSPECTIVES.

What were the theological pre suppositions of the churches'

pronouncements? What problems did those pronouncements and pre¬

suppositions create for the churches? And can subjects of the kind

pronounced upon be set in sane contemporary theological perspective

which helps to resolve these problems? In concluding this study, and

taking the three preceding parts into account, some attempt to answer

these questions may now be made.

1 • Nine teenth-century Presuppositions.

What were the churches' theological presuppositions? Although

•theological presuppositions' has been used throughout this study in

an inclusive sense, embracing not only explicit theological judgements

but also the theological presuppositions of value-judgements, and even

the theological implications of pronouncements, the crop of theological

presuppositions has been extremely meagre. It may of course be that a

more rigorous search for the theological implications of the pronouncements

would have yielded a richer harvest of presuppositions. The danger

however is that such a search might also have yielded theological

presuppositions which those who made the pronouncements never enter¬

tained - for the fact that pronouncements are ecclesiastical does not

establish that the presuppositions on which they rest are of necessity

theological. Before summing up the theological presuppositions of the

churches' pronouncements therefore it may be useful to distinguish

between theological presuppositions and non-theolcgical presuppositions,

and between presuppositions related to sex, marriage and the family,
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and presuppositions unrelated (or not directly related) to sex,

marriage and the family. Such a distinction must to some extent

be an arbitrary one, and in practice it is not always easy to maintain

because the churches1 pronouncements normally rest on more than one

kind of presupposition. It may however help at this point to clarify

some issues.

1.1. Kon-theological Presuppositions.

The major non-theological presuppositions of the churches* pro¬

nouncements may be said to have reflected social, cultural, ecclesiastical,

political and personal factors in the context of pronouncement-making.

In the first part of this study such factors were seen to have influenced

not only what was said and how it was said, but even the fact that any¬

thing was said at all. Among other factors, the following were noticed.

The middle classes were interested in social stability, and identified

sexual and spiritual disorder among the lower orders as a threat to

that stability. Middle-class Scotsmen were interested in finding in

their national past a cultural identity which would deliver them from

the disorienting effect of having lost both their political independence

and the real or imagined certainties of a pre-industrial society.

Middle-class Scottish church leaders were interested in recovering

something of the authoritative role they had once played in society;

they were interested in turning whatever they said to the advantage of

their respective denominations; and a relatively small number of them

were able to promote interests they believed in as long and as far as the

silent majority of their colleagues were prepared to trust them.

Not dissimilar non-theological factors were noted in the second

and third parts of the study. Social and political factors clearly

played an important part in the strongly middle-class and constitutionalist



Free and Established churches' discussion of the marriage affinity

question , which appeared to threaten not only the stability of society*

but also the constitutional and social authority of the church. In the

case of state-regulated prostitution also, the authority of the church

seemed to be in danger. Here, while the political factor of church-

state relationships divided the churches, and what they said or did

not say thus varied, the sense of Imperial responsibility (a national

factor of a different kind) provided a common bond.

Personal factors were influential in these pronouncements also.

For since public opinion on both subjects was divided, and since the

christian tradition provided no teaching sufficiently coherent and

sufficiently widely acceptable to the British churches for them to take

a united stand, and since any examination of the complicated moral

issues involved provided arguments equally supportive of policies of

attack, defence c? silence, the Scottish churches tended to accept the

advice of those among their leaders who were most committed to the

respective attacking or defending movements. The remarkably passive

way in which church courts seem in the main to have deferred to the

opinions of their leading members and the absence of more than minority

opposition to the policy of committees which in turn often reflected

the opinions of those leading members, suggests not only that the

matters discussed in the second and third parts of this study were

peripheral to the interests of average churchmen, but also that average

churchmen attending the Assembly were participating in an exercise

much less genuinely democratic than has sometimes been supposed. The

great influence exerted by leading churchmen thus tended, in general,

to make for consensus pronouncements and to inhibit serious criticism
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of these within the churches.

Taking the non-theological presuppositions as a whole then

we find a large measure of congruence between them and the social,

cultural, ecclesiastical, political and personal interests of the

middle-class and middle-aged Scottish churchmen v?ho made the

pronouncements.

1.2. Theological Presuppositions Unrelated to Sex. Marriage or the
Pamilv.

The theological presuppositions of these pronouncements are

not easily disentangled from those which have just been considered.

Often all that justifies a distinction being made between them is that

the former are presuppositions of pronouncements which make reference

to G-od, Scripture or the Confession, while the latter are presuppositions

of pronouncements which make much the same points without making such

references. But given this, what were they?

The major theological presuppositions which bear little

direct relation to sex, marriage and the family concern for the

most part: (a) each church's own self-image and its relation to

the state, society and its membership; (b) Scripture; (c) social

relationships. Few of these theological presuppositions, as has been

suggested, are markedly different from those of a non-theological

nature; but at the same time it cannot be denied that theological

factors were among those which kept the churches apart and which shaped

each church's peculiar relationship to the state, society and its own

membership. Nor can it be denied that a theological basis was presupposed

1. Professor Cooper's biographer (v. otherspoon, op.oit.. pp.238ff.)
argued that a shift in this direction took place as a result of
the enlargement of the Assembly (i.e. that of the Church of Scotland)
during the later nineteenth century. It became (ibid)' less of a
Court and more of a popular gathering, less of a deliberative body
and more of an audience. Its lay element had become more fluctuating
in composition and the proportion of members strange to its forms and
unfamiliar *ith its toplos ^ larger,<



by each church for the authority with which it interpreted G-od,s

will, and for the belief that this authority derived from the authority

of the Scriptures which were being interpreted. Nor again can a

theological foundation be denied to the churches* sense of obligation

with regard to 'the lawful procuring and furthering the wealth and

outward estate of ourselves and others* - as the Shorter Catechism

(Question 74) and James Begg put it. How far the churches*

pronouncements actually furthered this or any of their other

theologically-based aims is of course a different question. The

point being made here however is that theological factors were involved

in presuppositions of this kind and that presimpositions of this kind

are reflected in the pronouncements. In the light of this it is not

unjustifiable to suggest that v/hen the pronouncements were not primarily

influenced by non-theological presuppositions, they were frequently

influenced by theological presuppositions which bore little direct

relation to sex, marriage or the family.

1«3» Theological Presuppositions Related to Sex, Marriage and the
Family.

What then of the presuppositions directly related to sex, marriage

and the family? The substance of these can perhaps be stated adequately

enough in the following summary fashion.

1. According to God's Words monogamous marriage was ordained
by God for the mutual help and comfort of husband and wife,
for the increase of mankind and of the church, and for the
prevention of uncleanness; the legal basis of marriage
should be consent, provided the parties are not related
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within the forbidden degrees; and divorce and
re-marriage of the innocent party should be allowed
on the ground of adultery or wilful desertion*

2.God requires all men and women to be chaste in heart,
speech and behaviour.

3.God requires all men and women to preserve the honours
and duties of their places and relations as superiors,
inferiors or equals in the family and society.

In addition to these three it might be necessary to add a point

about the status of women, since this was raised by the U J5, and Free

churches when they defended the civil liberty of women in the matter of

state-regulated prostitution, and by the Free Church when it argued that

women were not at liberty to marry their sisters' widowers because in

God's sight they were equal with men. Exactly what point should be

added about this, however, is difficult to determine. In principle

it can be argued that the C&lvinist tradition acknowledged the

equality of male and female. Commenting on Genesis 2.18, Calvin

prefers to read, 'I will make him a help "which may be like him"*,
2

since, as he puts it 'Moses intended to note some equality* ; and

in general Calvin emphasises the element of companionship, which

implies seme idea of equality. But how far Calvin intended the idea

of equality to go is not clear for the woman's role is defined only

in relation to the man ('woman is given as a companion and an

1. Given that the MDWS controversy did not raise the question of the
forbidden degrees as such, but only whether or not MDWS was among
them, this point can stand.

2. Calvin, Harmony. Vol I, p.131 •
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4

associate to the man* )j and when he comments on I Corinthians,

34,34, Calvin argues that the reason for women being commanded to

keep silent in church i3 obvious: 'how unsuitable it would be for

a woman, who is in subjection to one of the members, to be in an

2
authoritative position over the whole body'. Admittedly, Calvin

allows that 'a situation can arise where there is a need of such

a kind as calls for a woman to speak' : but the note of male

chauvinism keeps on breaking through : 'there is no doubt that

wherever natural propriety itself has its effect, women in all

ages have been excluded from the control of public affairs. And

common sense tells us that the rule of women is improper and
3

defective*. The principle is thus rather a doubtful one, and this

is reflected in the churches' pronouncements, or rather in the lack of

them. For whatever importance they may have attached to female

equality in the two cases mentioned (the C.D. Acts and MBWS), they
do not seem to have considered it sufficiently important to make

equally vehement pronouncements about female equality in relation to

the then controversial issues of women's entry into the professions,
4

their civil enfranchisesement, and, if they were married, their

1. Ibid . p.129.
2. Calvin: Commentary on I Corinthians (i960 Translation), p.306.
3. Ibid.
4. To be scrupulously fair, however, it must be admitted that in the U.

P. and Free churches, women were allowed to take part when congre¬
gations called a new minister. This voting right was conferred on
women by the Burghers in 1747, and was continued in the United Secesion
and, later, the United Presbyterian church. By an extension of the
Veto Act in 1843 they were given the same right in the Free Church, with
the warm approval of James Begg and in the teeth of opposition by James
Gibson, who argued 'that the Word of God made it plain that this was
"not a right which females should exercise" and...desired "to protect
them from the habits of public debate and collision"'. (J.R .Fleming,
op.cit.. vol i, pp.44f. Cf. R.Small, History of the Congregations of
the United Presbyterian "Church. 1904, vol i, pp.71 Iff.)



property rights. An additional summary theological presupposition

on this subject is thus perhaps unnecessary, especially since point

1, above, by indicating no distinction (in principle) between the

sexes in relation to divorce, and point 3» by indicating that women

like everyone else should know their place, cover the essentials.

If then the three points mentioned adequately summarise the

major theological presuppositions which bear some direct relationship

to sex, marriage and the family, the churches can be congratulated

upon their orthodoxy. The first point is a paraphrase of part of

the Westminster Confession's chapter (XXIV) on Marriage and Divorce.

The second and third points are paraphrases of the Westminster Shorter

Catechism's answers to its questions (71 and 64) about the Seventh

and Fifth Commandments. And none of these points really requires

radical rephrasing to stand as a stannary of the churches' theological

presuppositions two centuries after the General Assembly first

approved them.

2. Problems.

Here then we seem to have reached a more fundamental level of

theological presupposition, on which the churches' pronouncements seem

to be influenced less by the social, cultural and political pressures

of a passing age than by the unchanging truths of christian faith.

But is this really so? If we look again at the three summary pre¬

suppositions we can question this on at least two grounds. Firstly,

the presuppositions contain elements which all who adhered to the

christian faith were far from agreed upon. Christians of a more

Catholic tendency, for example, would not have accepted the order in

which the aims of marriage arelisted here, nor would they have accepted

the view expressed about divorce and re-marriage - not to mention the



position eventually reached by the churches on MDWS. Secondly, the

presuppositions contain elements which by their lack of clear definition

leave openings for a range of interpretation so wide as to put their

meaning in question. The definition of chastity in heart, speech

and behaviour, for example, is one which can and did mean very different

things in different social and cultural contexts, and in the case of

the third point, concerning the honours and duties of places and

relations, this is even more obvious. Thus the three points which we

have listed, partly because they are selected points and partly

because their meaning is so dependent upon their context, are far from

being unchanging truths of christian faith.

J ven at the level of theological pi-esuppositions then to find a

large measure of congruence between the pronouncements and the interests

of those who made them. Two obsex-vations can be made here which may

go some way towards explaining this. The first of these concerns

nineteenth-century Scottish theology, the second, middle-class so

2.1. Scottish Theology.

According to J. R. Fleming, Scottish theology until the mid

eighteen-sevsnties,

'was more alive as an inspiring principle of Church
life than as a regulative force in religious thought.
The humblest Scottish peasant regarded himself as an authority
on "The Headship of Christ," but no one attempted a worthy
theological treatment of the theme. The oracles were still
sought among the divines of the sixteenth and seventeenth
centuries; the application had to be found in actual
experience •.

believed that Scottish theology did not really revive until Flint, since

within Scotland earlier writers such as Erskine of Linlathen and

Fleming (whose view of the Scottish peasant we have reason to doubt)

1. J. R. Fleming, op.cit.. p,94.



Macleod Campbell were largely ignored. But although Flint and

other theologians of the last quarter of the century may have

revived Scottish academic theology, their efforts seems to have had

little effect upon presuppositions of the kind we are concerned with
■j

here. Flint, as we have seen, was aware and critical of this,

attributing the poor 3tate of Scottish theology to the discordant

ecclesiastical controversies of the time. But even among the

theologians there does not seem to have been much interest in critical

theological reflection about the presuppositions we are concerned with

here; and although Flint himself conducted a spirited defence of 'the
2

bourgeois Family* in his volume on Socialism, most of what was written

on the subject seems to have been on a level with the popular writings

1. Vide, Ch.10, above.
2. R. Flint, Socialism. 2895, pp.282ff. .Flint argued that Socialist

criticism of 'modern domestic life* was not without foundation,
but that the Socialist alternative, 'absorption of the family into
the community, free love, the separation of spouses at will,
transference of children from the charge of their parents to that
of the State' would 'introduce evils far worse*. lie did not
produce any evidence to prove this however. He then went on to
state that 'the autonomy of the Family* must be protected frcsn
•the encroachment of the community', and to argue in favour of
extending women*s rights and opportunities. This would 'favour
the formation of a better class of women* and would 'increase the
number of women who are not necessitated to enter upon loveless
marriages'• As such, it was a superior alternative to the
•slavery' women, forced to work by being freed from their
families, would have to undergo under Socialism.



Dfo,

of W. G. Blaikie, who, by his own confession, had left himself

•little time for the deeper studies of the systematic theologian...

had no great turn for the philosophy of theology*, and considered
1

that it'was solely as a practical man that I had any fitness'

for the New College chair of Apologetical and Pastoral Theology.

There is no reason to suppose, of course, that had Blaikie and others

been more systematic theologians, their writings would have been any

more critical of their own presuppositions. But the fact remains that

little in any depth seems to have been written in nineteenth-century

Scotland on the subject of christian sexual ethics. Even in the early

twentieth century, when W. S. Bruce of Banff wrote his Social Aspects

of Christian Morality, his chapters on 'Marriage* and on 'family

Life and Relationships', although replete with reference to sociology,

and critical of eugenicists, socialists, neo-Malthusians and others,

were for the most part a reiteration of what other churchmen had
2

already written.

The point here then is that the theological presuppositions of

the sixteenth century were not subjected to any serious theological

criticism during this period (except in the very limited sense in which

MDWS was considered by the Free Church) • When they wished to make

pronouncements, the churches selected what they felt to be a suitable

theological presupposition, and supported it with an appeal to

selected passages of Scripture and to selected aspect of their own

1. V . G. Blaikie, Recollections of a Busy Life. 1901, p.196.
2. W. S. Bruce, Social aspects oi' Christian Morality. 1905, Chs.III

and IV.



experience. Despite the increasing amount of research being

conducted in the fields of biblical criticism, anthropology,

sociology, psychology and history, this was a procedure which the

churches were able to utilise during and even after this period, either

by ignoring that research (as frequently happened in the case of

biblical criticism), or by selecting from the many social scientific

points of view that which v/as closest to their own. The procedure

was not of course as cold-blooded, or as consciously premeditated as

this description makes it sound, but it does seem fairly clear that

the churches handled their theological inheritance in a manner vriiich

was both uncritical and arbitrarily selective.

2.2. Middle-class docietv.

The second observation to be made about the congruence between

the theological presuppositions of the pronouncements and the interests

of those who made them is related to the first. The prooedure which

the churches adopted was possible because of the exist nco of a broad

area of agreement on the subjects in question, between the churclies,
*

their members and the Scottish middle classes in general. And this -

broad area of agreement owed a great deal to the theological thinking

of previous generations.

How far it can bo established that such an area of agreement

existed, and if it did how broad it was, are of course questions which

may be disputed . It may well be argued, for example, that the second

and third summary presuppositions, concerning chastity and the honours

and duties of places and relations respectively, scarcely reflect a

nineteenth-century cultural consensus - on the one hand because

prostitution was so common, and on the other because employers were

so rarely loving patriarchs. Too much is now known about the sheer



inhumanity of the Victorian era for its more idedised self-images

to be taken at their face value, or for its moral and social

aspirations to be seen apart ftrom its hypocrisy.

But if too much is known, from whom has it been learnt?

To a certain extent, of course, from the victims of the age, and

from working men and women who registered their protest against it.

It has also however, and to a greater extent been learnt from members

of the middle classes, from men and women who either in defiance of

convention or in the service of officialdom were not afraid to expose

the inhumanity of their age. And when they did this, they and

others expressed a sense of moral outrage not simply because the

inhumanity was morally outrageous, but because great numbers of their

middle-class contemporaries felt it to be morally outrageous when it

was pointed out to them.

Of course there undoubtedly was a good deal of hypocrisy and of

the fear of revolution in the highmindedness which led many middle-

class Victorians to feel morally outraged by the inhumanity of their

age; and in many cases it led to little improvement. But in many

cases things did improve; and the prospect of what might have happened

had the middle classes not been as highminded as they were is even more

bleak than what in retrospect actually did happen. As the tribute

paid by vice to virtue even hypocrisy can be turned to good advantage;

it can be noticed - as it so often was by the Victorians themselves -

and can thereby set up a tension between profession and practice which,

while eventually often lowering the former, often eventually raises

the latter. In very general terms a result of thi3 kind can be claimed

as a long-term consequence of the nineteenth-century tension both in



relation to prostitution and in relation to conditions of life

and labour in general. Neither the decline in prostitution, nor

the improvement of living and working conditions can be seen simply

as a long-term consequence of Victorian highmindedness - since economic

changes affecting both women and the population in general were important

preconditions. But these factors alone were probably not enough. As

well as to these, the decline in prostitution and the improvement in

living and working conditions owe not a little, and perhaps something

decisive, to the Victorian emphasis on Jus v lue of the individual
•j

personality, both in sexual and social terms. The Victorian middle

classes may not have been as faithful to their moral and social ideals

as they sometimes, although far from always, pretended. But they

cannot, taken as a whole, be accused of not having ary.

Generalisations such as these however do not of course take

us very far. They do however help to suggest that there was a broad

area of agreement among the middle classes about the subjects upon

which the churches made their pronouncements. How far this broad

area of agreement was influenced by and in continuity with the

theological thinking of previous generations is of course another and

even more tangled question. Much depends upon whether one chooses

to believe that theological thinking influences anyone, or that it

is a way of rationalising dispositions and behaviour already formed

by decisive historical, sociological and psychological factors. Here,

however, we need not choose to regard this as an either-or question,

1 . Vide. S. Marcus, The Other Victorians. 1966, passim.



nor need we enter upon the interminable controversy about the

Protestant Ethic and the Spirit of Capitalism, or attempt to establish

a hierarchy of casual connections or infra-aad super-structures. We

can instead limit what has to be said to the observation that the

middle classes, like the churches, were selective in what theological

thinking they allowed themselves to be influenced by, and that since

their selection was often similar to that of the churches, the

pronouncements of the latter were able to accord both with the canons

of middle-class respectability and with the canons of theological

orthodoxy.

Although their theological presuppositions were largely

congruent with the canons of middle-class respectability, the churches

as we have seen, did sometimes find themselves at odd3 with other

members of the middle classes over particular issues related to sex,

marriage and the family. Certain classes of the population, in

their sexual, marital and familial behaviour, did not even pay the

tribute of hypocrisy to the churches1 teaching. There were the

immoral rustics, the irregularly married and the prayerless families

of the lower classes, whom we considered in the first part of this

study, the fornicating British army and their prostitutes, whom we

considered in the second, and the would-be (if not actually)
inoestuous working-class widowers and their sisters-in-law, whem we

considered in the third. Most of these classes (except in the MDWS

case) were beyond the pale of respectability, but the middle classes

were not unanimous on the subject of what should be done about them.

Some believed that the point at issue was sin, and its suppression

by an appeal to the consciences of the individuals involved. Others

however believed that the causative factors were more complex and

environmental, and that these factors should first be dealt with.



There was therefore some disagreement within the cultural consensus.

This disagreement however did not seriously disturb the

churches1 agreement with contemporary culture since, as we have seen,

disagreement was to be found within as well as outside the churches.

During the period v/e have been concerned with, what we have termed the

therapeutic mood seems to have been gaining ground within the churches,

and as it did the churches became more sympathetic to a social-problem-

centred diagnosis and to social-environmental remedies. At this stage

the therapeutic mood was given little or no theological expression.

And it was ill-sustained when the problems were of a sexual nature,

for where sex was conoerned the churches on the whole preferred a sin-

centre diagnosis and an individualistic remedy. But since many other

members of the middle classes agreed with them, this again did not

threaten an immediate parting of the ways between the churches1 teaching

and middle-class public opinion.

The real problem was the long-term result of this agreement. This,

as we have seen, was most vividly illustrated by the embarrassment which

the churches* attitude to farm servants and MDWS caused their successors.

The fact that they undertook no serious re-appraisal of their theological
'

, ! • • (

presuppositions about sex, marriage and the family, but rather by re¬

iteration reinforced the form those they selected had be come fixed in,

was to make any consequent re-appraisal of these presuppositions very

difficult for the twentieth-century Scottish church.

3. Theological Perspectives.

In the light of what has been discovered in the course of this

study can subjects of the kind pronounced upon be set in seme

contemporary theological perspective which helps to resolve problems

of the kind just mentioned? A possible ans .er to this question may be



found by examining in rather more detail some implications of the

nineteenth century cultural consensus# For the present purpose this

examination can be limited tc the question of what nineteenth-century

churchmen called ante-nuptial fornication, and what their twentieth-

century successors term pre-marital intercourse* Many other issues

touched upon in the summary list of theological presuppositions are

of course also a matter of contemporary debate, but this one is worth

singling out because of the way in which it has obsessed churchmen in

both centuries#

• From Ante-nuptial Fornication to Pre-Marital Intercourse#

In their pronouncements on this subject then the churches were

able to combine respectability with orthodoxy, fihe problematic

implications of this combination however were (a) that orthodox

views on sexual behaviour became confused with those of the middle

classes, and (b) that these views were put forward by the churches so

frequently and vehemently that any modification of them or even the

failure to reiterate them with comparable frequency and vehemence looked

like a departure from orthodoxy and a failure of nerve on the churches1

part# On the other hand it was not possible for the twentieth-century

churches to disregard the fact that the middle-class cultural consensus *t"

on sexual morality was breaking down. Social and economic changes

were affecting the character and composition of the middle classes and

of their family life. Alongside this the therapeutic mood was

capturing the imagination of many members of the middle classes, and

the Freudian idea that nineteenth-century middle-class standards of

sexual behaviour were both unhealthy and ultimately unattainable was



gaining plausibility. The Marxist suggestion that these standards

were essentially determined by the economic interests of the

bourgeoisie was also helping to diminish their hold among many more

liberal and radical members of the middle classes, as was their

association with Christianity among those who were disenchanted with

the church.

Unable entirely to disregard these aspects of cultural change,

but at the same time anxious to remain true to orthodox standards,

the church was caught in a cleft stick. If it went on pronouncing as

if nothing had happened it could be accused of being irrelevant and

out of touch. But if it agreed that there was some truth in the

modern criticism of nineteenth-century middle-class sexual standards

and modified its teaching accordingly, it could be accused of servile

conformity to tne spirit of the age and of a betrayal of its trust.

Neither of these alternatives moreover would do much to make its

teaching as a whole seem more plausible, and this would be reflected

in declining church membership. And since the church saw a close

relationship between its own institutional objectives and the progress

of Christianity and civilization such a decline was manifestly

undesirable.

The twentieth-century Church of Scotland was thus in an

unenviable position not entirely of its own generation's making.

In response it did try to take seriously both the demands of

orthodoxy and the therapeutic mood, and in sane respects if was

successful. On the subject of the remarriage of guilty divorcees,

for example, it was able (thanks to the teaching of the Reformers

and the silence of their nineteenth century successors on this point)
to adopt a position which satisfied both the demands of orthodoxy and

therapeutic considerations; and this together with its less rigorous

attitude to contraception made it seem positively liberal beside the



Anglican and Roman Catholic churches. In other respects however

it was much less successful, not least in connection with pro-marital

sexual behaviour.

Twentieth-century Assemblies, pronouncing upon this subject,

produced remarkable echoes of their nineteenth century predecessors.

The 192(4 Report of the Assembly's Commission for the Interpretation

of G-od's Will in the Present Crisis showed in a nunber of respects

how little things had changed:

•the Christian position is that the sex instinct must
either be controlled within the bounds of a disciplined
married life or sublimated in noble tasks of social
service, art, and religion. ... .Abstinence outside
marriage is the debt all men and women owe, both to
society and to their possible or actual partners in marriage
...Promiscuity and adultery are offences against society,
confusing and disrupting its rightful order.1

The introduction of the idea of sublimation at this point was perhaps

something of a novelty, but the other ideas, including the equation

of all forms of pre- and extra-marital sexual intercourse with

promiscuity or adultery were not. Nor was the Commission's comment

that

•The sexual life is closely related to the higher
activities of the human mind, especially on the
imaginative and emotional side. Robert Burns knew
what he was talking about when he spoke of the sins
that harden all within. They deadened a poet's 2
characteristic reactions and obscured his vision.'

Although fundamentally similar arguments were still being used
3

by Assembly committees twenty-five years later however, echoes of

1. Vide. G-od's will For Church and Nation. 1946, pp.124f.
2. Ibid, p.125.
3. Vide, C. of S.G-.A. Reports, 1970, p.409. (Committee on Moral

Welfare).



the nineteenth century were being increasingly muffled by the use

of therapeutic arguments alongside and in support of them* Whether

these therapeutic arguments proved any more convincing to adolescents

than the more straightforward exhortations of the nineteenth century

proved among ploughmen is not a question which can be answered here,

although it 3eems extremely unlikely that they did. What their

increasing use in pronouncements arguing against pre-marital inter¬

course, and the re-iteration of such pronouncements, and above all

the fact that the Assembly felt it necessary to make pronouncements an

this subject at all, does suggest however, is that the church had once

again decided to fight what it suspected might be a rearguard action

in the sexual sphere, on ground neither of its ovm choosing nor to

its own liking. This suggests, further, that the Assembly like its

nineteenth-century predecessors was neither sufficiently critical of

its theological presuppositions nor sufficiently critical of contemporary

culture.

3.2. The Calvinist View of Fornication.

That the Assembly* s choice of pre-marital intercourse as a

crucial subject for pronouncement indicates insufficient criticism of

its theological presuppositions, should be clear from what has been

said in previous chapters about the development of the churches'

attitude to fornication. The Scottish churches* views on this

subject, as has been noted above, can be traced back to Calvin's

interpretation of the Seventh Commandment as a prohibition not only of

adultery but also of fornication. To Calvin this seemed obvious.

The natural law, which he often equated with conscience, 'in a sense



asserts the very sane things that are learnt from the two Tables*.

But to compensate 'for our dullness and for our arrogance...the

Lord has provided us with a written law to give us a clearer witness
1

of what was too obscure in the natural law*. In the case of the

Seventh Commandment it was clear to Calvin that this written law

forbade fornication as well as adultery, sinoe 'as a general principle
2

the opposite things are enjoined when evil things are forbidden'.

The opposite thing in this case was marriage: hence 'any other union

apart from marriage is accursed in his sight'?
In Calvin's view then the clear meaning of Scripture, conscience

s
.

and common-sense is that fornication is contrary to God's law.

Carried forward by his Presbyterian successors this theological pre¬

supposition takes on in the seventeenth-century Shorter Catechism

the form paraphrased above, and in the contemporary Longer Catechism

(Q.139) it is taken as a prohibition of, among other tilings, 'impudent

or light behaviour...undue delay of marriage...idleness, gluttony,

drunkenness...(and) lascivious songs, books, pictures, dancings,

stage plays*. What it led to in the nineteenth century has already

been amply discussed. After this, in the late tvrentieth century, we

find the argument, supported with a variety of none-too-secure thera¬

peutic buttresses, being stated

1 . Calvin, Institutes, H, VHI, 1.
2. Ibid . II, VIII, 9.
3. Ibid, II, vm, 41.



•by saying that pre-marital intercourse is
contrary to &od,s apparent intention for man and
woman, which is that intercourse is for marriage
a sacramental expression of the union of hearts.
If it is not that, then it becomes a mutual ^
exploitation, a socially irresponsible act*.

This argument, apparently directed against pre-marital intercourse

in any context from that of the promiscuous to the engaged couple,

bears the traces of nineteenth-century romanticism (*a sacramental

expression') and utilitarianism ('a socially irresponsible act*), and

has evidently travelled far from Calvin. Structurally however, in
f

itspolarisation of marital and extra-marital intercourse, it can be

seen as a development of Calvinist teaching.

This however raises two problems, since the consensus of coaraon-

sense, conscience and the clear meaning of Scripture which enabled

Calvin to formulate the basic argument is no longer evident. The

first problem is that it is now common knowledge that although sexual

behaviour is normally subject to social control, this control takes

different forms in different cultures, and that in those cultures which

diverge from the Calvinist ideal there is little evidence of •natural*

guilt over non-conformity to that ideal. As we have seen, some such

divergent form of social control may well have operated with minimal

conscience-pangs in the older rural culture; and it seems possible

that another divergent form is currently operative among many adolescents.

The second problem concerns the clear meaning of Scripture, since

Calvin*s impression that the Seventh Commandment included the prohibition

of simple fornication is nor supported by the internal evidence of the
2

Old Testament. Of course Calvin interpreted the Old Testament in the

1. C. of S.G.A. Reports, 1970, p.409 (Moral Welfare Committee).
2* 7ide. e.g., '.V. G-. Cole, Sex in Christianity and Psychoanalysis,

1966, p.11. — —



light of the New, and here he was able to find confirmation of his

interpretation. 'Christ...and Paul,* he wrote, * constantly
1

pronounce a curse against all fornicators*. Where exactly Christ

does this - even once - is difficult to find, so it is not surprising

that Calvin goes on to add that it *is not worth while to quote the
2

particular passages in which they do so'. But with Paul he was on

safer ground.

In Paul*s case, after all that can be said has been said

about his eschatological concern, and his relative freedom from the

influence of Hellenistic dualism, and the overtones of prostitution

in his use of tTc<l •, there undoubtedly remains what Calvin

was looking for, condemnation of fornication as such. Curiously,

at the point where Paul appears to have made an explicit condemnation

of pre-marital intercourse between engaged couples (*If any one of

you thinks he is not behaving properly towards his betrothed, If

his passions are strong, and it has to be, let him do as he wishes:

1. Calvin, Harmony. Vol. HI, p.69.
2. Ibid. In the gospels Jesus mentions fornication explicitly only

once, in Mark,7, 21 (and parallel, Matthew 15,19) and the list of
evils, in which it is there included, *is usually regarded as an
early Christian interpretation* of Jesus* general point (D. E.
Nineham. St. Mark. 1963, p.192). Jesus' referenoe in the Sermon
on the Mount (Matthew, 5, 27-30,) is to adultery and lust rather
than to pre-marital intercourse. And in John 8, 1-11, Jesus
quite explicitly refuses to condemn the woman taken in adultery.
Calvin (Commentary on Genesis. Vol 2, p.287) replied to the use
of this passage as an argxanent against the capital punishment of
adulterers by saying that Jesus was refusing here to act as an
earthly judge. But his action also seems to imply that punishment
is an over-reaction to adultery, and that it may not be as important
as the scribes arid pharisees made it out to be.



let them marry - it is no sin'), Calvin adopts an alternative

reading ('If any man judges it unseemly for his virgin daughter, and if

she passes the flower of her life..#'") which denies Calvinistic

status to the modern commentator on the passage (I Corinthians, 7,36)

who writes that 'to those who would justify premarital relations on the
2

basis of love and intention to marry Paul, also had a word to say'.

But then there is always 'if they cannot exercise self-control, they

should marry (I Corinthians, 7,9) to fall back upon; and Calvin

notes that this, by comparison with the advice Paul had just given on

celibacy, is not conditional : 'there is no doubt that the person

who is not continent tempts God, by neglecting the remedy of marriage#
3

This is a situation which needs, not advice, but strict prohibition*.

If then Paul's condemnation of premarital intercourse is taken

as the authoritative christian norm, contemporary church pronouncements

are perhaps right to anathematise all pre-marital sexual intercourse#

Neither arguments about the Old Testament's teaching, nor arguments

about Hellenistic and later modifications of the original gospel,

absolve the church from the obligation to teach this.

3.3• The Church's Teaching and its Cultural Context.

The Church of Scotland however is not obliged to teach this,

since it does not equate the whole of Pauline teaching with the

Word of God. In its Declaratory Articles the church 'receives the

1. Calvin, Commentary on First Corinthians. 1960 translation, p.164.
2. W. G. Cole, Sex and Love in the Bible. 1960, p.255.
3. Calvin, I Corinthians, p.143#



Word of G-od which is contained in the Old and New Testaments as its

1
sipreme rule of faith and life' and reserves the right to be the

sole judge of whether or not its subordinate standards are in

accordance with it. In practice the Church of Scotland has already

questioned whether Pauline teaching in the sexual sphere accords with

the Word of God. It has ordained and thus allowed women to speak in

church in a fashion clearly contradicting Calvin's interpretation of

I Corinthians, 14, 35, 35• It therefore has the option, perhaps

even the obligation, of asking itself whether it receives Paul's

teaching on fornication as the Word of G-od.

How can a church with such great freedom about what it may

choose to believe make such a decision? A sulficient guide to

how it may procede is provided by the basic structure of Calvin's

argument. Using this method, the church decides on the basis of the

Moral Lav; of Mark 12, 29—3*1 (i.e. love for G-od and neighbour), the

Ten Commandments, Scripture as a whole, conscience and common-sense.

Before applying this method however, the church has to a3k if, while

it may be permissible to question Pauline teaching on fornication,

it is also necessary. This prior question can be answered by

comparing the cultural contexts of Pauline and contemporary teaching

and seeing if they differ in any essential way.

Without going into great detail on this, one point is

immediately obvious. It is that while Paul and Calvin were

attempting to establish a new and higher morality in the context

1. Declaratory Articles (11 & 12 Geo 3) I. Church of Scotland Act
1921.



of what they considered to be a decadent and sinful culture, the

contemporary Church of Scotland is attempting to maintain an old.

morality in the context of a culture it is curiously ambivalent

about. This ambivalence is clearly seen in the report of 1970

already referred to. This report talks about 'the sexual revolution

of our times' and

•acknowledges that a new freedom has been attained
in the area of sex, because it has taken man till
the twentieth century to understand and begin to
control the mechanisms, physical and psychological.
We are (it continues) witnesses to a genuine liberation
from ancient taboos and fears. What we say and do about
it now rests on freedom rather than fear - at least we
are slowly moving in that direction'.'

In the same context the report describes contemporary culture

approvingly by talking about its 'greater tolerance and understanding

of moral failures', its 'honest questioning, notably among young people*

its 'new found freedom and its healthy intolerance of humbug and
2

hypocrisy'. In all this it seems to be admitting the possibility

that some sort of new morality may be emerging. But then it denies

this by arguing that what is emerging cannot be described as a new

morality. What we are witnessing, it suggests, is 'a weakening of

standards' which follows from 'the weakening of faith* consequent

upon 'the rejection of institutional religion today' (it states that

•real faith is diminished by neglect of the divine means of support

provided within the community of the faithful').^ What is to be

1. C. of S.G.A. Reports, 1970, p,409.
2. Ibid, p.407.
3. Ibid.



seen today therefore is not a new morality hut

•a departure from the former morality ...a
blurring of the categories of right and
wrong (and) at worst..,the old Adam, the
eternal rebel, who for selfish reasons flouts
the very necessity of standards by which^
alone society can be saved from anarchy1

On this basis the reports travels no farther in the direction of

acknowleding a new morality and rapidly reverts to arguing against

pre-marital sexual intercourse in all its forms, without allovdng any

substantial distinction to be made between these forms.

3»4« The Re-affirmation of Pauline Teaching.

In answering the question about the comparison of cultural

contextsthen, the church seems in practice to be saying that as

far as premarital intercourse is concerned there is no decisive

difference between the contemporary cultural context and that of

the Apostle and the Reformer. If this is what the church really

believes, its attempt to make pronouncements which are sympathetic

towards contemporary culture is perhaps ill-advised; and if its

belief is confirmed by history, these pronouncements may well prove,

in their insufficiently critical view of that culture, an embai/assment
to succeeding ecclesiastical generations no less serious than the em¬

barrassment caused to their successors by Victorian church pronouncements.

For if the church really believes that the contemporary context is best

characterised in terms of the weakening of faith and consequently of

standards stemming from a rejection of institutional religion, it has a

1. Ibid.



remedy. It can declare its conviction that there has been no

essential change and re-affirm the fundamental Pauline teaching

amid a decadent and sinful generation. It will not, presumably,

under the existing circumstances of religious pluralism, be able to

ensure the social conformity which true Calvinists desire. But if

it prooeeds on a voluntary basis to teach that all extra-marital

(and presumably some intra-marital) sexual intercourse is to be

condemned as a distraction to the development of spiritual insight

and as forbidden by God, and makes it clear that therapeutic

arguments against fornication can only be secondary, there is no

reason to suppose that this teaching will be rejected by a certain

proportion of the population. How great this proportion is cannot

be answered until the attempt is made. But on present evidence

some proportion at least of adolescents seem either to have inhibited

or sublimated their pre-marital sexual urges in accordance with the

teaching of fundamentalist christian and other religious sects or

movements; and among those who sympathise with or adhere to those

movements while retaining some connection with the institutional

church, teaching of this kind would be welcomed.

An unapologetic declaration by the church that the cultural

context is not essentially different and that it has decided to

endorse Pauline teaching is thus one way in which the Church of

Scotland may dispel the appearance of defensive and uneasy

ambivalence toward the theological and cultural pre suppositions

which it has inherited from its nineteenth-century predecessors. There

are however two further alternatives.
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3»5. The Affirmation of a New Morality*

The second alternative is for the church to travel farther

along the path of a positive evaluation of the new morality. We

can explore this possibility by asking (l) what it is that is new;

(2) what the church might affirm and why it might affirm this; and

(3) why it is hesitant to affirm it.

3.5.1• Two New Factors: Contraception and Emotional Integrity.

Two factors make the contemporary context a new one. The first

of these is the development of efficient contraceptive methods at

a time when perinatal mortality has been greatly reduce and Malthusian

ideas have gained popular support. Contraception in other words is

now respectable, and conception is now either (a) responsibly chosen,

or (b) a rare accident for which the man and woman involved are not

primarily responsible, or (c) a result of ignorance or of emotional

immaturity or distress. A3 a consequence, many of the inhibitions

on sexual intercourse previously associated with the possibility of

conception are no longer operative. This does not of course mean

that most conceptions are now responsibly chosen, but a general trend

in this direction is now discernible, and neither the small element of

technical risk nor the large element of emotional immaturity or distres

seem at present likely to reverse this trend.

Given this trend it is possible to see this new factor not as a

Promethean development but as a development in man's creaturely

responsibility before God for the consequences of his own actions. In

this light it can be suggested that if the purpose of social control of

sexual behaviour in the past was to protect children and families, the

same end can now be served by preventing not sexual intercourse but

conceptions which are not responsibly chosen. It can indeed, even

be suggested, that social control of this kind is already being

exercised, partly through the official and semi-official promotion



of contraceptive education, and partly through the discouragement,

by the peers of those most at risk, of conceptions not responsibly

chosen.

The second new factor is the part now played by the ideal of

emotional integrity in social and marital relationships. Like
1

contraception this ideal is not new. It has however become more

popular as leisure and expectations of the quality of life have

grown. The development in Western society of a less fatalistic

attitude to life in general has led many people to expect more

from their sexual and marital relationships, and these relationships

have come to be judged more in terms of the motives and intentions

of the persons involved and less in terms of rules of sexual behaviour

which hold irrespective of motives and intention. On this basis

pre-marital sexual intercourse can be legitimated by sincere and

deep affection, and divorce by the argument that it is preferable

to an 'empty shell* marriage. Since the ideal encompasses a wider

range of social relationships and since it is frequently associated

with the ideal of social responsibility however, neither pre-marital

in ercourse nor divorce are readily legitimated without taking into

account the welfare of possible or actual children. Here again of

course we are talking about a trend rather than describing an ideal

universally acknowledged, let alone follov/ed. But it is not unrealistic

to suggest that an ideal of this kind is operative in the contemporary

1 • An especially influential expression of the ideas involved appeared
in 1936 in John MacMurray's essay on 'The Virtue of Chastity* in
his Reason and Emotion. Its antecedents were of course much older
- vide the comments in Part 2, 1.3.2, above about Robert Owen. And
the ideal also ovies something to the church* s insistence upon the
consensual basis of marriage*



cultural context#

3#5#2. What the Church Might Affirm and Ujqr#

II' the ideal of responsible conception and the ideal of

emotional integrity then are characteristics of a new morality,

the church, in endorsing this, would endorse a morality which differs

from the old in accepting pre-marital intercourse where this is an

honest expression of deeply-felt emotions, and in discouraging

conception outside and inside marriage unless it is voluntarily

and responsibly chosen# Insofar as such morality is effective

there seems no reason to suppose that it would threaten the

existence of the social institution of marriage, since this

provides as good a context as society is likely to find for

long-term and child-rearing relationships (at least as far as

the majority of people are concerned)# Nor does it seem likely

that substantially fewer persons than at present would wish to mark

the initiation of such a long-term relationship with some religious

act which expressed its spiritual significance. Here again the

essence if not necessarily the exact form of current conventions

express something with which practitioners of this new morality

are not in many cases in conflict. An effective new morality

of this kind might however raise the average age of marriage semewhat

by lending social legitimacy to premarital relationships (in which

those involved might or might not live together as if they were

married)# But then it is difficult to see how episodes of this

kind would differ greatly, save in not toeing legal marriage, from

many early marriages under the existing system which break up

(perhaps leaving children) as a result of the partners' emotional

Immaturity.



Why might the church affirm a new morality of this kind?

Two reasons may be suggested, the first of which concerns the church*s

teaching. The church's decision about such matters, it was suggested

above, could be determined by seeking guidance from Scripture,

especially the Moral Law and the Commandments, and from conscience and

common-sense. Bearing this in mind it does not seem that the Moral

Lav; of Jesus, concerning love for Cod and the neighbour is in conflict

with this new morality. It seems in fact that by laying stress upon

integrity and responsibility in relationships this morality is closer

to that of Jesus than the legalistic prohibition of all sex ual

intercourse outside marriage. Nor does it seem likely that con¬

formity to this legalistic prohibition, because it is believed by

a process of deduction to be God's will, is more conducive to

growing love for God than the exercise of loving and responsible care

for his creatures.

But what of the Seventh Commandment? On what grounds could

nonconformity with the Pauline and Calvinistic deduction from it

be justified? An answer to this is provided by Calvin's own method

of asking what is the corresponding duty to the evil prohibited. In

Calvin's case the opposition v/as expressed in terms of purity and un¬

cleanness; and while it cannot be denied that these very ancient

metaphors still carry emotional weight as signals of social and
•j

conceptual disorder, it can be suggested that in the contemporary

context adultery is more adequately described in terms of the metaphor

of emotional dishonesty: the adulterous man or woman is the man or

woman who has failed to be emotionally honest with themselves and with

their partner. The corresponding duty to this is, therefore, the

emotional honesty or integrity demanded by the new morality. This

1, Vide. M. Douglas, Purity and Danger. 1966, passim.



emotional honesty or integrity can of course also be described as

purity or singleness of heart, to which lust can be contrasted

(as in the Sermon on the Mount, Matthew, 5> 27-29) as a form of

egoistic self-deception, an emotionally dishonest fantasy, entertained

by those who 3hrink from the self-di3closure of intimate humand

intercourse. On this understanding an interpretation of the Seventh

Commandment in terms of the new morality would not only be permissible

but would almost be prescribed. In these terms the new morality does

seem to be an attempt to establish a higher morality analogous to

that of the Apostle and of the Reformer.

A second reason why the church might affirm a new morality

of this kind concerns the contemporary cultural context. Ecclesiastical

criticism of the kind expressed in the 1970 report goes part of the way

to admitting that a new morality may be emergent and then draws back

because it sees 'the irresponsible' and 'those weak in standards*

being given 'the opportunity to deviate, acting socially in ways which

if generally accepted would prove disastrous*Up to a point this

criticism is valid, since it would be naive to think that irresponsible

people at any rate would not take advantage of a new morality in a

socially destructive way. Where the criticism breaks down however

is in confusing this possibility with the new morality as such. For

the existence in contemporary society of those who might exploit a

new morality does not establish that there are not as mar^y or more

people who might be just as moral in the new terms as v/ere practitioners

of the old morality in theirs. The report in other words creates a

1. C. of S.G.A. Reports, 1970, p.407.



false polarity between the old morality and social and sexual

anarchy; and this false polarity confuses the issue.

A more realistic description of contemporary culture would

have to take into account a wider range of options, and some

distinction between the new morality on the one hand and, on the

other, the old Adam of sexual naturalism and the old Ba'al of

orgastic mysticism. Neither sexual naturalism - the notion that

all inhibitions on the immediate desire for sexual intercourse are to

be set aside on the ground that they are artificial - nor orgastic

mysticism - the notion that sexual intercourse, irrespective

of its personal context, is an essentially religious, revelatory

or even healing experience - is compatible with the fundamental

christian understanding that men and women are moral agents capable

of spiritual discrimination and of learning through suffering and

sacrifice as well as through enjoyment and satisfaction. But this

christian understanding does not seem to conflict with what has been

described here as the new morality. And over against the alternatives

of sexual naturalism and orgastic mysticism the new morality's twin

goals of responsible conception and emotional integrity require the

sort of legitimation which could be given by some f cknowledgement from

the church of the affinity between the new morality and its traditional

teaching. If the church refused such assistance to the new morality

there would be a real possibility of it becoming confused with these

other options and of the attempt to establish it becoming seriously

weakened.

Such a failure on the new morality's part, it can be argued,

has not yet taken place, although there are dangers that it might.

Had it already taken place the church might be more justified in

re-affirming Pauline sexual morality. But as things stand, and

given the breakdown of consensus in this area among the mildle



classes, the church, if it re-affirms Pauline morality at this point,

is likely to alienate many of its own members who perceive, however

dimly, that their calvinist inheritance is correct in assuming that

contemporary common-sense, however fallen and bound to the spirit of

its age, is an essential component of the christian decision-making

process. It is indeed so essential that when a sectarian body

consciously rejects it (and this is the danger of what the 1970

report advocates), its place is taken by the common-sense of an

earlier or other culture, preserved for the most part primarily

by that body* s need or de sire to maintain characteristics which

distinguish it from the rest of the community. The new morality

then can be legitimated and even advocated in terms of the

Moral Law and the Seventh Commandment, But to succeed it requires

the reinforcement of social legitimation which the church could provide

What prevents the church from providing this?

3,5»3» Why the Church Hesitates.

Three factors can be suggested in explanation of the church's

ambivalent attitude to the new morality. The first of these is the

fear that in affirming this morality the church would be unfaithful

to its fundamental principles. In general, fears of this kind are

products of the defensive and embattled mentality of that form of

post-Enlightenment Christianity which regards any change in the

church's teaching as a concession to the world rather than as a

development of christian understanding. To this mentality the new

morality appears threatening, and its affirmation by the church as

a form of ecclesiastical capitulation. This impression has been re¬

inforced by the re-iteration of concession and capitulation arguments

by earlier conservative opponents of change in the church's teaching.



The new morality however, as we have suggested, does not

in fact threaten fundamental christian presuppositions. In particular

it does not threaten the belief that man is responsible before God

for ordering his social and sexual behaviour in accordance with the

Moral Law and his own conscience. The question it raises, rather, is

that of the way in which this ordering is to take place. In confusing

the new morality with social and sexual anarchism therefore, the church

has perhaps had too little faith, both in the deeply-rooted desire for

order in man, and in the catholic character of the operation of the

Holly Spirit.

The second factor in the church's hesitancy, like the first,

is related to its nineteenth century inheritance. Throughout this

study we have seen how the church's teaching on sexuality was influenced

in one way or another by its institutional preoccupations. Here too

this factor is involved, and although it is difficult to assess its

significance it can be suggested that the church's ambivalence to

the new morality is to some extent aroused by the ambivalence of many

practitioners of the new morality towards church-oriented religion.

The ambivalence of the latter shows itself in an attitude towards

religious institutions consistent with their attitude towards moral

laws: this attitude often acknowledges what it regards as the essential

validity of christian faith, but is detached from what it regards

as the churches' more formal and peripheral characteristics. There

are, in short, among the new moralists more potential good christians

than more potential good churchmen, and this understandably does not

commend their ideas to the makers of church pronouncements. On the

other hand, the church, so long as it does not sell its soul to

sectarianism, may find ways of overcoming this difficulty, since the

notion of good churchmanship implied here embodies eighteenth- and



nineteenth-century denominational and organisational pre¬

suppositions about the church which may well have outlived their

usefulness.

The third factfcr in the church*s hesitancy, again one which

played its part in the nineteenth century, is its desire to protect

adolescents, and perhaps al30 females. It is not difficult to under¬

stand hesitancy on this ground, at least in the case of adolescents.

For the now morality demands emotional maturity from its practitioners,

and this is precisely what adolescents, because they are in the

process of emotional maturing, may not be able to provide. The new

morality's additional requirement, that conception should always be

the result of a responsible decision, might also be difficult for

adolescents to fulfill. For however widely available and widely

publicised effective methods of contraception may be, there are

no copper-bottomed guarantee against ignorance in the case of

individual adolescents. The possibility of emotional damage or

irresponsible conception is thus avoided by the legitimation of

the new morality.

Up to a point this is a valid criticism of the new morality.

It is not however a valid argument against the church affirming it,

because it overlooks the complex cultural context in which the church

desires to protect adolescents. In particular it overlooks the

possibility that contemporary culture might itself by undergoing a

process of emotional maturing analogous to that of the individual

adolescent. It is of course open to the church to reject this

interpretation in favour of one of cultural degeneration, the

implications of which have already been discussed. But if christians

hope not only for individual salvation and for the preservation of

the empirical church, but also to find meaning in human history, this

possibility cannot be ignored, and has important implications for the
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question under discussion here.

The suggestion that Vie stern culture might be -undergoing a

process of emotional maturing is related of course to Bonhoeffer*s

notion of a world come of age, ana also to the nine toenth-contury

idea of progress, both of which possibilities have at least been

entertained by the church at one time or another. But if emphasis

is laid u on the element of maturing rathor than that of maturity in

contemporary culture, many objections to these ideas, grounded in

the perception of contemporary human immaturity, become less weighty.

The early twentieth-century rejection of the idea of progress, and

the current rejection of sober mid-twentieth-century affirmations

of the secular in favour of esoteric political and religious

alternatives, suggest on this analogy, not the absence of human

progress and maturity, but the erratic and experimental process of

himan maturing. On the same analogy, much of the post- .nlightempent

church's apologetic difficulty can bo seen to arise out of the adolescent

culture's desire to make its own discoveries - a desire which leads

it first to reject, often very vehemently, many of those things which

having been taught by an external authority it has not fully

assimilated, and must learn again in its own way.

On this analogy then the new morality may represent an attempt

by an emotionally maturing culture to work out for itself where it

stanus on the question of sexual and marital behaviour. Such an

attempt, as might be expected, provides a solution which is not totally

different from that of the past and which owes a good deal to ideals

which it has been taught but has not fully assimilated. It is

however a solution which needs a new formulation, and which has to be

tested in experience over against more extreme views such as sexual

naturalism and orgastic mysticism, which in an emotionally maturing



culture have their temporary attractions.

If this analogy has any validity then, it suggests that

the best way to protect emotionally maturing individuals in

an emotionally maturing culture is by encouraging their own

attempts to order their social and sexual behaviour. The

alternative for the church - to reinforce the claims of an

external authority - is unlikely to be heeded except by its

own committed membership and adherents, and in the end perhaps

not even by them. For the church itself is part of the

emotionally maturing culture and can at best only delay the time

when it comes to terms with this,

3,6, Another Alternative,

The third alternative open to the church, like the second, is

related to the suggestion that contemporary culture may be under¬

going a process of emotional maturing. In advancing this alter¬

native it can again be emphasised that for the church to resolve

the problem it has inherited from the nineteenth century it will

be helpful if it can clarify its mind on whether it believes

that contemporary culture is degenerating or maturing. This

clarification, it may be added, is ultimately a matter of

theological choice: it is not a question which can be settled

by objective sociological examination, since on this scale socio¬

logical examination, in its choice of relevant questions and

evaluative criteria, is patently much more persuasive than
1

objective. The question is thus one which forces the church

1« Gf, P, Itieff, The Triumph of the Therapeutic ^ 1966, p,25:
'Sociological writing is ineluctably part of the psycho-
historical process, engaged as it is in persuasive redefinitions
of action that alter that action'.
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to answer with a description which represents ultimately &

declaration of intent# On a fundamental theological level

the church's answer depends to some extent upon its preference

between the model of God as Legislator and that of God as

Educator# These models are not of course mutually exclusive

(indeed in view of their national educational system Scottish

churchmen may find it difficult to tell them apart), and each

has its origins in Scripture# But emphasis on the one rather than

the other has important implications for the church's view of culture

and of its own plaoe within culture# .and it muy well be that in unduly

emphasising obedience to the lordship of Christ, the church has obscured

the fact that Christ's incarnate form was that of a teacher in

parables} and that parabolic teaching leaves men to draw their

own conclusions#

Given the possibility that contemporary culture may be under¬

going a process of emotional maturing, and given the example of

Jesus' parabolic teaching, the third alternative then may be briefly

stated. It is that premarital sexual intercourse is not a suitable

subject far ecclesiastical pronouncement#

.ijnong the considerations which tend to this conclusion, and

relevant to what has been learnt in this study, is the observation

of just how uncritical the churches have been of contemporary culture#

In an all-too-Pavlovian fashion the nineteenth and twentieth-century

churches have picked up the gauntlet thrown down by newspapers and

other organs of public opinion which create alarm and despondency

about such perennial problems as illegitimacy and sexual morality#

They have seemed to assume almost without question that by Saying

something about such matters they could influence them, and have



as a result reinforced an ecclesiastical Canute complex in whose

toils the church castigates itself and is castigated for failing

to live up to inappropriate expectations. The habitual pronouncements

of the churches, ecclesiastical responses to cultural panics, thus seem

to have become compulsive - as if they provided the Assembly with some

sort of compensation for its loss of formal authority. As a

consequence the churches, by emphasising the sinfulness of sexuality,

have made it seem a much more significant part of himan existence than

it necessarily is. In an adolescent culture, where it is perhaps

inevitable that sex seems to premise more than it can ever deliver,

it is however probably more appropriate for the church to say much

less on this subject than it does, and to concentrate rather upon

opening up the possibilities of other equally and perhaps more

significant and satisfying areas of human intercourse.

To say this is not to suggest that there are not subjects

of the kind discussed in this study which the Assembly should, if

it judges it wise, make pronouncements about. Both the Contagious

Diseases Acts and the MDWS Bills were subjects upon which it was

legitimate to make pronouncements and to send petitions, whatever

may be thought of the reasoning employed in these. Changes in the

law come about after all as a result of political pressure groups

falling, as James Begg put it, into the stream of public discussion.

Vi'hether the Assembly itself should take the plunge depends to a

certain extent upon the issues involved, and upon the question of

whether more is not achieved by the leaven of informed christians

in the several secular political lumps. But as long as the Assembly

is clear that its political judgement is derivative fro© and not

equivalent to its essential message, political activity of this

kind is not illegitimate. Yet many of the pronouncements which we



have considered did not fall into this category# Nor, since they

are not primarily concerned with changes in the law, do those

relating to the new morality#

If the church then is concerned that contemporary attitudes

to sexual morality should conform with the Moral Law, Assembly

pronouncements on sexual morality are an inappropriate, and in

the light of what we have seen about those of the nineteenth

century, an ineffective way of showing this concern# It is enough

in this context for the Assembly to be a body which superintends

the efficient deployment of the church's material resources, and

sees to it that the people have adequate opportunity to educate

one another socially and spiritually. Contemporary culture

is much more likely to be influenced by christian insights when

their critical relevance is perceived in the course of open and

everyday discussion, than when their critical edge is blunted by

predictable pronouncements which result from the attempt to find

an authoritative Archimedean point above that discussion#

The third alternative then is for the Assembly to break the

habit of making pronouncements on sexual morality and to concentrate

instead upon ensuring as far as it is able that christians and non-

christians are given every opportunity and encouragement to take part

in formal and informal and particularly familial processes of mutual

social and spiritual education. If within these processes a more

open dialogue can take place between the prejudices of age and the

prejudices of youth, between ignorance and information, fantasy and

reality, and between theological presuppositions and contemporary

culture, the compulsion to make pronouncements of the kind we have

been discussing, which seem on the whole only to have prevented this

educational process from beginning, will probably lose sanething of

its intensity#



In the end of course all of this depends upon the church

recovering from that loss of nerve which had already begun to

affect it and its pronouncements in the nineteenth century. And

this recovery depends in turn on the church*s rediscovery of Calvin's

conviction that 'there is within the human mind, and indeed by
■1

natural instinct, an awareness of divinity*. If the church
2

concentrates upon helping this 'seed of religion' to grow, and

does not abuse it for failing to take the same form in its growth

as did the older tree of Christendom, and if at the same time the

church is not afraid to criticise its own theological presuppositions

as much as those of contemporary culture, then it is possible that our

emotionally maturing culture will develop, in accordance with the

fundamental human desire for order, forms of the social control of

sexual behaviour which do not prevent and perhaps even help their

practitioners toward the greater glorification and enjoyment of G-od.

1» Calvin, Institutes, I, HI, 1.
2. Ibid.
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APPENDIX.

1. Page 132.
The commercial crisis referred to (F.C.G.A. P.& D., 1858, p.262) was that
of 1857, which brought about the dramatic failure of the Hestern Bank,
whose policy had been more adventurous than that of the longer established
and more conservative Edinburgh banks. (Vide P.II, Campbell: op.cit.,
pp.142-147) The V/estera was a very large institution and many influential
men in Glasgow and the West of Scotland were among its backers and custo¬
mers. The Church's criticism, expressed in the Pastoral Address issued
by the Commission of Assembly in October 1858, did not mention by name
either the Western Bank or the four firms whose failure had precipitated
its collapse, nor apparently could the Bank itself be charged with fraud
- which was one of the major criticisms made, in the address, of what wore
termed 'the conventional immoralities of worldly business'. (Acts of the
General Assembly of the Pree Church, 1858-1S63, p.181.) The nub of the
church's criticism, insofar as it can be disentangled from the address's
thundering rhetoric, was an attack on 'the determination to be rich, to
be speedily rich, - and if that may not be, to have the name and appear¬
ance of wealth, and live in splendour and luxury', (ibid.) and it looks
as if this was a reflection of the view of the Edinburgh bankers, that
stability was more important than the commercial and industrial progress
which might have come from the more (although probably too) liberal policy
of the Western. It was not of course the case that the Free Church was

opposed to making money as such (its own prosperity was not after all
founded entirely upon widow's mites) and it believed tliat there was 'some¬
thing truly valuable in real, solid prosperity, honestly readied, with
God's blessing thereon* (ibid.). But it did object to 'those great and
gross frauds, such as iiave of late come to light' (ibid.) and also to the
'great variety of little dishonesties (pardon the expression) in the form
of adulterations and untruths' (ibid.) which were examples of the same evil
on a smaller scale. The Church was particularly distressed that some of
these had been 'practised by men professing godliness' (ibid.). who ought,
it believed, to have known better. 'ueverses and losses' it wrote, 'may
overtake a man in business, but he never need be fraudulent or dishonest
... And when all is correct and honest, even if adversity should befall,
God's blessing may still be there, and the heart be calm and happy* (ibid.).

The Free Church then criticised airy departure from conservative and
correct commercial practice, and condersned anyone who took too great risks
in the pursuit of prosperity. It was not altogether a contradiction of
the parable of the talents, more a commendation of the man who gained an
extra two. It was also however an attack on 'the spirit of worldliness
and selfishness in the eager race for riches which men are running' (ibid.)
and a warning to those involved, Free Churchmen included, of the danger to
their souls: 'ahat a rebuke the late commercial distresses gave to this
eager engrossing spirit of worldlinessJ To how many hundrods have worldly
losses and difficulties and anxieties shewn the unsatisfactoriness and

uncertainty of merely worldly possessions and pursuits! ill you who
have thus felt and suffered learn the lesson, and henceforth make it your
chief business to lay up for yourselves treasure in leaven?' (ibid.)
Jtateraents of this kind no doubt pleased the solid Edinburgh bankers (who
perhaps did not see the contradiction between what was said and the Free
Church's own earthly treasures), and no doubt the 'little dishonesties'
were fairly extensive, but the Free Church's criticism did not go much



beyond the conventional commercial pieties of the period, and can hardly
be regarded as in any sense a form of social criticism which might have
contributed to the general prosperity and well-being of the community.
But in the jumpy financial atmosphere of the time there was perhaps little
which the church could say that might help; and it may have been that
some unfortunate members of the middle classes who had lost money, found,
in such talk, a way of orientating themselves to their reduced circum¬
stances .

James Begg, incidentally, was behind this episode also. It was on
his motion that the Presbytery of Edinburgh overtured the Jeneral Assembly
for this Pastoral. The aspects of commercial immorality which he chose
to single out included Sunday trading, and the punishment of small time
swindlers while 'great culprits, gigantic culprits who swindled on an
immense scale' (Begg is the grand argument against those who claim that
the English language is being devalued by the late twentieth century
addiction to superlatives) 'were to a large extent allowed to pass with
impunity*. (T. Smith: op.cit.. vol.ii, p.245.) Part of the reason for
this, according to kobert Wallace, writing fifteen years later, was that
the churches were afraid to tackle openly the speculative activities of
those who, while they remained within the law, were in moral terms just as
guilty. Speculation, he claimed, was 'in no respect a productive indus¬
try': it was 'simply gambling*. If the church wore to say this however,
'a good many of the Church's best subscribers might be offended'.
(Wallace: Life and Last Leaves, pp.203-204.) Wallace's contention that
success was the yardstick by which commercial morality was measured helps
to explain why the Pastoral made no direct condemnation of speculation as
such. The Protestant churches' attitude to usury was of course a much
older and more tangled story.

Page 165.
There were a number of prominent laymen and ministers during this period
who came from lowly homes. Hugh Miller was a favourite example used by
Blaikie. Blaikie was also the biographer of David Livingstone. Duncan
McLaren, the .dinburgh M.P., wa3 another very prominent -cot who rose from
a humble home. But men of this kind were, unlike William Logan, the
author of The Great Social nvii. very rarely born into the rootless urban
proletariat. Very often they came from families which on closer oxamina^-
tion turn out to have been marginal cases. John Cairns, the U.P. loader,
is a good example of the type.

Cairns was born in 1818 in rural Berwickshire, not far from where
Alexander bomerville was brought up. His father and grandfather were farm
servants. Both parents were able to read, and his father had taught him¬
self to write as well as learning arithmetic at evening classes. Their
religious background was in the Burgher sect, and although tiiis was not the
strictest version of Presbyteriaaisra, the children attended church from
about the age of seven. Tiiis involved a walls of about two miles each way
from home. Un Sundays the children also attended the Sabbath-school
(during which the pupils had to relate 'the dimensions and illustrations*
of the sermon). In addition to these religious exercises in church, family
worship was held earlier on the ounday morning and again in the evening,
preceded by repetition of the Shorter Catechism. Evening but not morning
family worship took place on week days. Join: Cairns' formal education at
the local school included English, arithmetic and repetition of the Bible,
the Shorter Catechism and the metrical Psalms and Paraphrases. To this,
later, were added Latin, Creek, Euclid and Algebra. This had to be paid



for (the fees were 3/- or 4/- a quarter, rising to 7/6 when latin was
added) by Cairns' father. Since Ms wages were small, and paid for the
most part in kind, this could be done only by very c-reftil management
(especially on the part of bis thrifty mother). Cairns' education, after
the a--« of twelve, hod to be continued in evenin -classes, and by day in
intervals of his work as a shepherd. With what he earned he borrowed books
from the subscription library, rending history and theology, as well as
the averley - ovels. (His parents, although they enjoyed reading, were
suspicions of novels: Cairns' father had a small library of his own, which
included a variety of religious works such as Boston's Fourfold Mate and
Jchcthnn Ldw&rds' History of he!on- tlor-, as woll as The ;-'il -rim's Progress,
a 'fragmentary* (presumably expurgated) Burns and even The ■ealth of Nations.
Newspapers were roc by the finally, bei.vj bought by a consortium of eight
sen including Cairns* father, and passed round from ,vuao to wuse. uut
of tlds background Cairns progressed to Edinburgh University at the age of
sixteen, and became a famous minister. This was surely a vindication of
the humble homo theory.

Out some other features may be marked: 1) Cairns' father, although
a farm servant and the son of on- , was descended frot;i farmers; and of
Cairns mteiml uncles, two were largo farmers and two wore self-employed
carriers* hen he went to xuinburgh University Cairns was able to bo rd
with an uncle and aunt in the town. These better-off relations may not
have given Ma parents financial assistu se, but the feibLly wus socially
mobile, and the possibility of upward mobility was visibly present*
2) besides the interest in ids education shown by Ms pj rents, Cairns bene¬
fitted from the interest taken in him and ia his education, by the local
minister and choalte cher. The latter offered to waive the extra 3/6
for Latin, although Cairns' independent parents declined his offer*
3) Cairns' fattier was a s opherd, in relatively ste le employment. within
limits lie would have been reasonably free to organise liis own time* So
too could the young Cairns, able to continue Ms education sitting in the
ruins of an old church within sight of Ms flock - a practice which per¬
haps laid Mm less open to the charge of misusing his employer's time
(against which we saw the Free Church warning domestics) than, for example,
that of 'avid Livingstone, rox ling at Ms loom* 4) Cairns' formal educa¬
tion was, and not without much parental heart-searching, purchased at the
expense of that of most of his siblings. (His brot ors boo iao a shepherd,
a tailor, a mason (who later became a schoolteacher), and another ministers
one of as sisters went into domestic service, another .... cried a minister,
a third lived with Cairns' family as housekeeper. ) 5) 'fiie family had
strong ties with a dissenting religious body and were part of a religious
rural community ia the early nineteenth century.

None of these features are recorded in order to detract in any way
from the achievements of Cairns' and Ms parents, whioh, even allowing for
t orn, were considerable. iiut without then::, how much would have K>en pos¬
sible? (Vide A.S. Mae.x.an; Life and bettoro of John .aims, 1898, cbs*
I - XV, oasaia.)

On the specific subject of family worship what has been said about
the Cairns and ■ omerville families may be com,., rod with what cohort Wallace
recorded about his own family in the eightecn-thirties cad forties. Wal¬
lace's father, the Fife gardener, (ho was something between a j .cad-gardener
and a market-gardener, perhaps both) was accustomed 'to pronounce a very
long grace at all meals, u,«Iays. aud other days r.s well* ...e .rat
Leaves. p*59), only longer on aundays. -'Ms, ixcoxding to Wallace, 'was
the traditional way of keeping up family worsMp among people whose work
did not allow time for separate reading, singing and prayer* (ibid.).



Wallace clearly associated family religion chiefly with the lower classes,
since he wrote that it was not just 'the poorer class of the people that
was specially distinguished for loyalty to the Puritan tradition in this
matter. The middle class had it in much the same proportion as regards
quantity, though, perhaps, somewhat diluted in point of intensity. It
was when you came to the aristocracy that the heart of the devout Puritan
failed within him - or her ' (ikid.. p.46). The aristocracy were 'nearly
all' Episcopalians, were regarded as 'serai-Papists', and attended church
only once on Sundays.

Page 190.
Life and '■ ork was still full of good advice on the subject however. During
the 'seventies it had included articles such as the series 'Occasional
Homely Papers for the Working Classes', with titles like 'The True "Gentle¬
man" and the True "Lady"' (Life end Work. (June) 1879, p.82); and the series
'Short Papers on Family Life' by the Revd. George ' ilson of Cremond (ibid,
(February) 1880, p.19, and (February) 1881, p.25) instilled the virtues of
loving patriarchalism into its readers, in terras similar to those used by
the Free Church Pastorals of the 'sixties. Articles dispensing advice to
sections of the working classes also often appeared under such pseudonyms
as 'an old Collier', and 'an old Farm Servant'. The latter was the kevd.
Alexander Gray of Auchterless who was highly thought of by his peers. A
recent Church of Scotland publication (L.L.L. Cameron: The Challenge of
heed. 1971, p.15) still considers iiim 'one of the ablest spokesmen to farm
servants'. Gray had certainly been a farm servant in his time, but his
advice does not seem to be very different from or more distinguished than
tliat of other ministers - although admittedly he managed to avoid comment¬
ing at the outset of his piece on 'Courtship and Marriage' (ibid.. (May)
1881, pp.70ff.) that the subject was 'difficult and delicate': he called
it 'ticklish' instead. Gray warned farm servants in that article against
being deceived by the outward appearance of courtship partners, advising
them to think what it would be like to be married to them. do also warned
against marrying too soon, and told the farm servants that their court-ship
should be 'rational' and 'godly'. But, he wrote, (ibid.. p.71.) 'as a
general rule your courtship and marriage are not of tliis rational, pure and
godly sort. How do I know? I see it in our Birth Registers - in the
deplorable amount of illegitimate children recorded. hat are these
Records? They are little else but sad and sickening revelations of court¬
ships and marriages defiled and darkened by sensuality. I know also,
from having been for years among you as one of yourselves, seeing and hear¬
ing how you feel, think, speak and behave, as lads and lasses. Oh, right
well do I know, and the knowledge grieves me to the heart, and makes me
very earnestly pray and strive to get your courtship and marriage, and all
your intercourse as men arid women elevated, purified, lifted up out of the
pollution in which it is degraded, into the chaste, pure, bright and blessed
thing that God who made you male and female desires and intends it to be'.

In advising farm servants not to marry until the proper time, Gray
(Life and Work. (June) 1881, pp.89ff.) carefully detailed how much they
could spend, out of their wages, on clothing, pocket money (he even allowed
them £1 per annum for tobacco, although he considered this a waste of
money), and donations to charity. This, after they had also paid £2 p.a.
for insurance (returning as £100 at age 55) came to £12, or half of their
wages, which Gray estimated as £24 p.a. (ie. for 'a good servant*, which,
wrote Gray, 'you ought to be* (ibid.. p.90). £12 could thus be put in
the bank each year. At this rate a young man aged 28 could have saved
£130 in ten years. A young woman aged 22 could have saved £30, at the



current rate of -wages. When they each had this amount, they could marry.
But, wrote Gray, 'Is tliis usually your time and way of marrying? I am
sorry to say it is not ... Xou marry at haste and repent at leisure*
(ibid.). Be warned them therefore again against delusions of love and
against wasting money by not talcing care of their clothes, by 'buying,
selling and exchanging watches', by buying whisky and 'fanciful huxaoaa
and ornaments for your master's horses*. Such 'foolish and sinful waste*
led to sickness, an early grave and a widow thrown on the Parochial Board.
•There was', he wrote, 'no Poor Law or Parochial Board in ray farm-servant
days. AM I, for one, think it a great pity that such a law should ever
have been made. I believe it has done a great deal to degrade our
peasantry ... God's own poor - those who were poor through no fault of
theirs - were and would be better off without this law. They were and
would be more satisfactorily supplied in God's own way - viz. from the
love and eliarity which He hath put into the hearts of His own rich and
well-to-do. The devil's poor - those who are poor from their own care¬
lessness and thriftlessness and sin - would not be so well off without this
law. It has done a great deal to make them comfortable and to encourage
them in their sin' (ibid.. pp.90-91). (These articles were the seventh
and eighth in a series of which six appeared in 1879 - ibid.. 1879, pp.19ff»
35ff, 59ff, 77ff, 99ff| and 187ff. - these dealt with aspects of rural
living conditions similar to those which Msembly reports were concerned
with. Further advice, on happy homes and on old age and death appeared
in 1882 - ibid.. 1882, pp.36ff, and S6ff.)

If Gray then was one of the Church's ablest spokesmen to farm ser¬
vants, what were the less able like? The Church's good name however was
to some degree rescued for posterity by another pseudonymous writer, an
Aberdeenshire minister who wrote in hire ud ■ ork subsequently, on 'Farm
Servants and how to help them' (ibid.. 1882, pp.166ff. and 1883, pp.167ff).
This writer, himself a farmer's sou from the North-Last, took up cudgels in
defence of agricultural labourers. 'I would protest as strongly as I
can', he wrote, 'against the sweeping caarges brought, sometimes in Church
Courts even, against fana servants as a class. They have been called
drunken; they are no such tiling, they are as temperate a class as we have
in the community. They have been called immoral and, alas, for that
charge there is but too much ground; but if some of their accusers had
been placed in their circumstances, they might not have had the right to
cast a stone. They have been stigmatised as heathens who never go to
Church, and there is too much non-church-going among them; but on the
other hand 1 have found the groat majority of them iny most regular attend-
ers' (ibid., (November) 1882, p.167). This minister stressed the import¬
ance of tactful ministerial visitation of farm servants, announced in
advance, and conducted in their own quarters where they might feel at ease.
A further article in Ms series (ibid.. (February) 1884, p.29) dealt with
Bible Classes, Recreation and Farm Servants' Accommodation, the last of
which the writer believed to have recently improved.

Page 192.
The book was often the Assembly's own book, if the minister had publicised
it, but more often its 1841 volume, or that of Dr. bewar or of Fletcher.
The last of these was presumably the Guide for Family Devotions compiled
by the Revd. Alexander Fletcher of the Finsbury Chapel in London in 1835.
This large volume of 762 pages was certainly bulky enough to be classified
as furniture. It comprised a Discourse on Prayer, Advice on Faidly Worship
and morning and evening services for every day of the year. The latter
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each comprised a hyin , 20-30 verses of Scripture and a prayer. (A few
sentences of 'reflections' on the Scripture readings were added: these
were mostly those of John Brown of Haddington.) In his introductory
Discourse Fletcher pointed out tiiat petition was the most important part
of prayer (ie. more important than adoration, confession and thanksgiving,
although these were important in their own way); but the petition must
only be for things which were agreeable to God's will, through Christ, and
in the assurance of the Spirit. Among the tilings to be prayed for (Fletcher
stressed that his work was 'not sectarian') were the unity of the church
and the destruction of 'all foolish distinctions' (ibid., p.iii). He
distinguished four kinds of prayer: 'Gecret, Ejaculatory, Private and
Public' (ibid.. p.vii). Family Prayer (together with 'social prayer* -
ie. prayer in religious groups short of the congregation) was a form of
Private Prayer, and was made up of the parts provided in his book: praise
Scripture reading and prayer. Fletcher drew arguments in support of
Family Worship from Natural Religion (since man depends on God, God
deserves man's homage; since God continues his blessings he is to be
thanked; even the 'enlightened heathens' (ibid., p.xi), such as Cicero
and Fesiod understood man's spiritual needs: Hesiod (a great favourite of
Fletcher's) 'earnestly enforced the propriety of the morning and evening
sacrifice')and Revealed Religion. He also pointed out that God was the
Founder of Families. ('The relation of husband and wife is God's inven¬
tion and appointment: Genesis ii.24. On this divine appointment depends
all the comfort of social life and civilized society. Without this, the
world would exhibit a picture too frightful to be described, or even con¬
ceived' (ibid. , p.xi).) God was also the Owner, Governor and Benefactor
of Families; His aim in establishing them was 'that he might be known,
loved, served and adored'. Among the benefits of Family Worship, Fletcher
wrote, was that 'it restrains from vice, and maintains order and decency,
which are of the greatest use* (ibid.. p.xiii). His argument for daily
worship was that God's mercies came daily, as did sins, wants, employments,
temptations, dangers and afflictions. lieriod was again quoted in support
of this argument. Advice on the manner of observing family worship in¬
cluded counsel to avoid indifference, unintelligibility of language and
tedium: 'neither should we be so personal as intentionally to wound the
feelings of any individual present* (ibid.. p.xv).

Among the objections which might be offered to the practice of Family
Prayer neither the claim tiiat it was uncommon, nor that it was difficult,
were seen by Fletcher as insuperable obstacles. 'There is', he wrote,
'sufficient time for the objects of the present life and for the life which
is to come. Pious heads of well regulated families, who have the manage¬
ment of extensive and important business, find time to serve God and to
call their families around the domestic altar ... 0 follow the example of
these holy characters ... "Prayer and provender hinder no man"* (ibid.,
p.xvii). He also made much of the dangers of neglecting family worship
and then regretting it when a member of the family died without its benefits.
The 'nation's interest' was something else which family prayer benefitted.
Yfhere there was none 'the land becomes a moral desert, exhibiting a spec¬
tacle too dreadful to be conceived' (ibid.. xix). Like the sources
mentioned above (Ch.5:2 & 3) Fletcher cited the quotation from Jeremiah
about God pouring out his fury on families which did not call on his name.
And to this he added the cautionary tale: 'This threatening (by the mouth
of an inspired prophet) is the curse of God: and who can tell what that
curse is? In the year 1584 an earthquake destroyed a town consisting of
ninety houses; all were destroyed except the half of one house, and in
that iialf a praying family resided' (ibid.).
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An Appendix to Fletcher's daily prayers included prayers for special
occasions and particular purposes (ibid.. pp.733ff.). These included
Christians, Good Friday, Faster, Pentecost, the Past-hay and the Thanks¬
giving hay; Spring, Summer, Harvest and V.inter; Before and After the
nord's Supper; For the king and iioyal Family; for the British Churches,
for Bible, Missionary and other Sacred Institutions, for the Jews, for a
friend or member of the family in affliction, and for after ids recovery,
for after the death of a parent, for on afflicted infant and for after its
recovery or for after its death, for before and after the interment of a
friend, for an afflicted minister and for after his recovery, for after
the death and interment of a useful minister, an orphan's prayer, a widow's
prayer (" ... I confess, 0 iiy Cod, that my sins deserve this heavy cala¬
mity! ... Say unto my afflicted soul, I will betroth thee unto me for
ever ..."); prayer for a mother and new born babe, for a son leaving home
with a view of going into business ("... Grant him grace readily and meekly
to submit to the restraints connected with the acquirement of that know¬
ledge in business which is necessary for ids future support, usefulness
and happiness. Make him dutiful, obedient and kind to ids employers.
Give 1dm ^racc to manage his temper, and most wisely to govern and regulate
his speech ... Make 1dm a i>raying youth ..."); for a rebellious son who
has left his father's house ("... in this most distressing family calamity
... e acknowledge that it is a just punishment for any carelessness or
neglect we, as parents, are chargeable with, in the tuition of our son ...
atop iiiia, 0 Lord, in his career of sin, and let him not plunge headlong
into the lake of woe! ..."); for before and after a journey; for rain
and thanksgiving for rain; for fair weather in a time of tlireatening rain,
and thanksgiving for fair weather; in a thunder storm ("... e now hear
the thunder which is thy voice. Who can thunder with a voice like thine?
... The help of men is vain; even the rocks of the mountains could afford
us no defence ... We lay ourselves at thy feet and cry, Lord save us,
or we perish ..."), and for after a thunder storm ("We adore thee, 0 Lord,
in all the suffering, or injuiy, sustained by the late tempest of lightning
and thunder; and we praise thee that we are not numbered with the dead
..."); thanks for an abundant harvest, in time of pestilence or of an
infectious disease, and thanks for the removal of pestilence, or an infec¬
tious disease; in time of war and for its destruction ("... te would
mourn, 0 Lord, over the pride, and haughtiness, and envy, and revenge,
which agitate the bosoms of earthly rulers, and. make them rush into unneces-
sary wars, and thus sport with the property, the comfort, the blood and the
livos of the children of men. In thy righteousness, U Lord, remove from
the thrones of kingdoms such scourges of mankind thanksgiving for
peace; for during a storm at sea and thanksgiving after a storm at sea;
for setting out on a voyage, or outward bound, for on reaching a foreign
port (any foreign port, apparently: "... While we remain in this foreign
£>ort, suffer us not to be corrupted by t.,e sinful manners of those around
us. May we mourn over prevailing depravity, and long for the day when all
nations shall be sprinkled with the blood of Jesus ... Preserve us from
every sin and every excess, which may bring a reproach on our country or
the religion of Christ ..."); for homeward bound, and for on reaching
home.

The Assembly's own books of prayers, beginning with the 1841 edition
mentioned here, were revised and recast on a number of occasions during
the second half of the century (including the occasion on which the 1859
edition, mentioned above (Ch.5:1 & 2) was produced). An edition of 1889
(Prayers for Social and Family orship for the use of soldiers, sailors,
colonists, sojourners in India, and other persons, at home or abroad, who
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are deprived of the ordinary services of a christian dnistry) came near¬
est to rivalling the comprehensiveness of Fletcher's eye for a crisis.
(Travellers in. a foreign country were to pray: "Preserve us from all sin¬
ful conformity to manners and customs opposed to Thy holy will.". 3ut in
time of war the people were to be more submissive: "Endue our statesmen
and councillors, we beseech Thee, with wisdom to devise, and energy to
execute, such measures as are moot expedient at this time".) It will,
however, take us too far from the present purpose if we pursue this
farther.

5. Page 200.
iieasons for this were not very forthcoming at the time, other than that
ministers were pre—occupied with congregational work at the expense of
their parishes. This, however, could hardly have applied to country mini¬
sters to any extent comparable with their colleagues in the towns. A clue
to the problem was 0iven in tho Cora.dssion's discussion of the latter, and
in particularly in relation to inner-city parishes when it remarked that
many of the lapsed masses 'regard ministers with aversion'. This view, it
believed, was 'grievously mistaken'. But it admitted that 'ministers have
not always the luiack of speaking to their heart, of getting beneath the
shell of the life that is lived by the submerged tenths', and that the
'younger men, fresh from the Universities, want the kind of experience that
establishes a complete rapuort' (C.of '.G.A.R., 1896, p.831). Psycholo¬
gical factors of this kind may well have accounted for some country mini¬
sters' unwillingness to visit bothymen, A. Herbert Gray, writing (in
...bout People. 1934, Ch.XVI) a goneration or so later, indicated three points
which may be relevant: 1) the minister's professional status, he believed,
was 'a very serious hindrance' to his availability: 'fe are supposed to be
constantly disapproving of so many things that ordinary people do', he
wrote, (ibid, p.147). 2) Ministers, he thought, took themselves too ser¬
iously, and partly because of the licence given to them in the pulpit 'we
come to expect that anything we say shall be listened to with respect'
(ibid. p,148). (A minister's wife had told him that the ministers of her
acquaintonce all considered, themselves 'the great I am' - ibid.) 3) Very
many ministers, he believed, were shy and 'feci awkward in the society of
ordinary men, and still more so in the society of ordinnry women' (ibid.,
p.150). No doubt all of these factors (and awareness of some of them)
played a part even in the earlier generation with which we are concerned
hero. aven though the minister's role in society was then rather more
clearly defined than when Gray wrote, their anxiety about the lapsed masses
and tueir awareness tnat society, and ti eir place in it, was changing, must
have reinforced a tendency to take refuge in congregation; lism, and to avoid
situations where their authority might be challenged.

Page 300.
The 1906 iieport of the Church Life and Work committee included an appendix
(U.F.C.G.A., 1906, Report XVIII, pp.9ff.) dealing with housing and other
social problems in the four Scottish cities. This appendix included the
following relevant observations:
1) In Glasgow, according to the report of this city's Housing Commission
of 1904, in the old city 15.89/ of the population lived in 1-rooraed houses,
49.95/ in 2-rooraed, 20.49? in 3-roomed and 13.67% only in houses with more
than 3 rooms. home of these 1-roomed houses, in the view of the Lite and
itork committee, were found to be 'ample and suitable* by 'single women,
aged couples, young couples entering ou married life, or two young women
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keeping house together' (ibid.). But of the 19,919 'ticketed' houses in
Glasgow (ie. houses of no more than 2,000 cubic feet, each of which had a
metal ticket on the door stating the permitted number of inhabitants), the
Glasgow sanitary inspectors, after visiting 3970 of them, found that while
64; of the inhabitants were 'respectable* (the criterion of respectability
being self-support and the payment of rent), 24/ were 'addicted to drink',
and 12> wore 'vicious and criminal * (ibid.). ilouse-farming involved the
sub-letting of insanitary slum property, subdivided into single rooms,
scantily furnished, and badly ventilated and lighted, at an average rent
of 4/6^ per week. The house-farmers were in many cases making enormous
profits: in one of the worst cases, a farmer was receiving on income of
£2 a week for property which cost him only 8/— a month to rent. Those who
lived in these houses must have been desperately in need of accommodation
however, since great efforts were made by them to avoid detection of over¬
crowding by the sanitary inspectors. 'In one case seven persons were
found skulking on an adjoining roof and in several cases persons were found
hidden botween the boards and mattress of the bed* (ibid.). While the
Housing Commission was disposed to blame overcrowding for such social evils
as 'the superabounding drinking and immorality', the usual confusion
between cause and effect was evident. home of their informants blamed
drink for the bad accommodation, and 59f- of those who lived in farmed-out
houses themselves blamed their bad accommodation on their addiction to
drink. (Perhaps this, in turn, was an example of their addiction to the
dictates of the collective Calvinist conscience.) Inhabitants of the
model lodging houses (7 of which were run by the Corporation and 60 of
which were privately run) were described in similar terms, although the
Commission spoke in generally favourable terms about conditions in the lodg¬
ing houses themselves. In view of the part played by drink, the Commission
recommended that the number of licences in working-class districts of the
city should be reduced. But it also pointed out, the drink question aside,
that although wages in general had improved and although tradesmen could
afford to live in good accommodation, common labourers, often paid under
20/- a week, and women workers, often paid between 4/- and 15/— a week,
could not afford good accommodation and often had to resort to bad.

2, Information about Edinburgh was provided for the Church Life and <>ork
committee by one of its members. This information was not comprehensive,
but many examples of house-farming were produced, including houses as bad
as any in Glasgow, and condemned by the sanitary authorities. According
to this source on iidinburgh house-farmer would pay the proprietor about
2/- per week for each room and rent each out to tenants at 5s., 6s. and in
some cases even 7s. a week. If the tenant could not pay weekly, he was
often charged 1s,1d. nightly, and, the writer noted, 'inability to pay in
advance moans summary ejectment' (ibid., p.10). Farmers of large blocks
often made profits of from 200 to 300 per cent. In the farmed houses the
condition of family life varied considerably, even on the same stair. But
there was a very great deal of poverty, and 'a considerable number are
rented by young girls who live by prostitution' (ibid), the writer commented,
adding that 'In one room visited there were two young women, between 20 and
25 years of age. A man lived there also. There was but one bed.' ile
suggested that some landlords encouraged prostitution by preferring to let
at the higher nightly rate to single girls than at the weekly rate to
married women or widows. And indeed 'to pay the rent and get drink' (ibid.)
he claimed, many married women living in such accommodation also resorted
to prostitution. The same reporter also visited a large lodging-house
for women. Beds here cost 4d. per night before 11 p.m. and 6d. thereafter,



but the majority chose the latter. Pew of the younger girls in the
lodging-house had work. When they were 'in luck, as they say* (ibid.,p.11)
they took to furnished rooms and prostitution. The older women were mostly
hawkers.
Leith, where an official register of farmod-out houses was kept and where
there were 'numerous day and midnight inspections*, had 130 farmed-out
houses. None of these was permitted to be of less than 400 cubic feet in
size for each adult inhabitant} and the same sleeping apartment was not
allowed to contain persons of the different sexes over 10 years of age,
except husbands and wives. Rents varied, the average being 4s.7jd. per
room per week, or 9d. per night. Leith house-farmers were making not
less than 1007, but at least they did not rigidly enforce ejection for
non-payment - a mixed blessing, since arrears could be high. The majority
of these houses were occupied by married couples among wnom were a good
number of dock labourers. Of these, the committee remarked, 'generally
speaking, the tenants may be described as drinking when there is work, and
living on charitable organisations when there is none* (ibid.). There
were 9 lodging-houses in Leith accommodating a total of 957 persons.

3. Information about Dundee was provided by a report compiled by the
Social Union in 1904 with the co-operation of the Medical Officer of Health,
in concentrated on 'four specially selected blocks' in the poorer parts of
the city. (Most of the 'merchants and professional men', it noted, lived
outside the city.) In tne areas selected, 49.9/" of trie nouses were of
less than 5 rooms with more than 2 persons in each room. This compared
adversely with the other cities: Edinburgh; 32,7/"; Aberdeen; 37.7a cud
Glasgow 47.8 . The only compensation perhaps was that Dundee rents seem
to have been lower.
Dundee, however, had other problems than housing (cf. Ch.6:4.3, above).
because of tne peculiar nature of the jute industry tuere were, according
to this report, of all persons aged between 20 and 45, 3 women for every
2 men in employment. Among those employed in the jute industry, 73/" were
women, 11,' were males under 20 years of age and only 16; were adult males.
These men had, in addition, little hope of promotion. uf the females in
employment, a largo proportion were married, and were often the only wage-
earners in their families. Dundee ban the highest rate of infant morality
in Scotland (17.4, compared with 137 in Edinburgh: 59b of the children of
a sample of working motners in Dundee died in inf ancy compared with 42," of
those whoso mothers had ceased working). The avera.e male wage in Dundee
was between 15& and 20s., the average female wage between 12s. and 18s.
Investigations conducted in Dundee schools found that the children were
•under the standard' (what constituted the standard was not stated) 'in
respect to height and weight* (ibid.. p.12): "No fewer than 17.5/ were
classified as bad in respect of cleanliness of clothing, and 16.7/ in
respect of bodily cleanliness, as against 3.17 and 8,5 for Edinburgh and
.8 and 2,5 for Aberdeen respectively' (ibid.). There was a licence for
every 376 of Dundee's population, 1.27 of the total having been arrested
for drunkenness in 1902; and the death-rate on account of alcoholism was
much above the average.

4. The Synod of Aberdeen's special report of 1903, also quoted in this
Appendix, did not present a very clear comparative picture of housing

in that city. It did state, however, that in one district 607 of the
population lived in 1-roomed houses with 3 to 6 persons per room; and that
rents, without closets, varied from £1.10s. to £2.10s. per annum. With a
closet they were &5.4s,, and about half of the houses had them. uents
quoted for other districts of the city in which the poorer working classes
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lived were comparable, (By comparison with the other cities rents seen
to have been high: but some wages also seem to have been higher: dock
labourers were reported to earn up to 30s. per week.) As in the case of
the other cities the condition of family life was reported to vary consid¬
erably in these districts: there were some prostitutes and a good deal of
drinking in the houses visited. The inhabitants regarded the church (for
the most part only a few attended) in a way which was *essentially super¬
stitious', They looked upon it 'as an institution which lives in a higher
social scale, and many of them believe that even if they were to come to
church they would not be welcome' (ibid,, p.13). Some who still had a
connection but had lapsed from church-going defended themselves 'on the
ground that the minister and office-bearers did not attend to them* (ibid.).

7. BURNS AND SCOTTISH CHURCHMAN. Page 313, Chapter 10.
Without a separate study of the part played by Burns in the consciousness
of Scottish Churchmen of tue nineteenth century it is not possible to
evaluate the influence of his life and writings on church pronouncements
with any degree of accuracy. But on the evidence of what some of tneir
leaders wrote and said, the signs are that they were important in the form¬
ation of a number of their attitudes and presuppositions.
It was, after all, difficult to avoid Burns in mid—nineteenth century
Scotland. By 1668 lives of uums and articles about him . ad been written
by Lockhart, J.S. Blackie, Carlyle, Robert Chambers, Jeffrey, Andrew Lang,
ueorge Gilfillan, Charles uogers, Christopher north and many other less
well-known authors, including a number of clergymen. (Vide J.S. Blackie:
nife of nooert Burns. 1668, Bibiiograpny V.; mugn of what was written
laureated the poet, but attacks on Burns-idolatry had been launched by the
rree Churchman high aiiiler in 1o44, (Hugh miliar: nssays. 1669, pp.132ff.
- a reprint of an article in The fitness. 24/8/1844. filler, although
critical, in a phrenological note compared the head of nuros with that of
Robert the Bruce. Bven more complimentary to both was his remark that the
heads of both men were 'of about the same bulk as the head of Br. Chalmers*
(ibid.).) and by the U.P. minister Fergus Ferguson in the 'sixties (vide
J.B, Fleming: op.cjt.. vol.i, p.225). Such attacks were usually keenly
contested by admirers of the poet. U.S. Wallace, in an address to the
Leeds Caledonian Society in 1899 (vide vallace: Life and Last Leaves,
pp.610ff,), was highly critical of R.L. Stevenson for having suggested,
about ten years earlier, that Bums had feet of clay. (Wallace held a
low opinion of Stevenson in any case, arid described him (ibid.. p.486) as
a 'middle-class prig'. ie also attacked Stevenson, on this occasion as
'the Samoan Scotsman', for telling the Thistle Club of Honolulu that Scot¬
land's history was 'a long brawl'. Perhaps this was too near the bone.)
Wallace went on to deliver a vitriolic attack upon a London journalist who
had dared to enlarge upon the now deceased Stevenson's criticism. The
journalist had called admirers of the poet 'Common Burnsites'. allace
was proud to be one. Lren in his earlier Edinburgh days Wallace had been
a devotee and perhaps conveyed something of his enthusiasm to Br. Stanley,
the Bean of Westminster, who had. preached for him in Greyfriars before
delivering his controversial lectures on Scottish Church history in January
1^72 (vide P.C. oimpson: Life of Principal nainy, vol.i, p.222), Stanley's
lectures provoked an immediate response from Robert Rainy, the Free Church
leader, who took particular exception to his description of Bums as 'a
wise religious teacher*. Rainy complained bitterly of the 'crowds of
rhetorical men' who went about 'in never ending floods of eloquence to
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prove his life a great moral victory', and asked if Burns could ever con¬
ceivably have foreseen 'that every after-dinner orator who wished to show
what a flexible thing advanced Christianity cart be, would harp upon the
passagos that saddened his own thoughtful hours, as proofs of what may
comport with high moral and Christian excellency' (ibid., p.239). Rainy's
attack thus demonstrated the other side of the coin - that it could be as

controversial to overpraise as to overcriticise the national poet. The
subject was clearly a highly emotional one, on which public figures,
especially ministers, had to tread warily.
This was particularly true of tire middle of the contury. At an earlier
stage it may have been easier for ministers to criticise, or at least to
avoid joining publicly in the hero-worship. Norman Macleod, for example,
had refused to take the chair at a Burns festival in 1839 because, despite
his admiration of the poems, he could not 'as a Christian minister ... but
in the strongest manner disapprove of any dinner to his memory' (D. Mac1cod:
Memoir of A. Maeleod. 1877, p.102). Twenty years later, Macleod's atti¬
tude had changed. 1859 was the year of Burns' centenary and, according
to Macleod's brother (ibid., pp.279ff.), 'the signal for the outbreak of
bitter war uetween the pulpit and the press. There were fanatics on both
sides. Admirers of the poet would not brook exception being taken to
their hero-worship; tills provoked, on the other side, unmeasured abuse of
his character and influence. The sacred name of religion was so constantly
invoked in the quarrel that no clergyman could take part in the festival
without risk to his reputation'. This was not strictly true, for A.H.
Charteris certainly took part in an Ayrsuire Burns Dinner this year, and,
replying to the toast of 'The Clergy', praised Burns as a man who had
'purified the sentiments of those songs which the peasantry of Scotland
hear on the harvest field, in the rustic merry-making and by their own
fire-sida'. But, he added, 'if along with this there be errors of care¬
less life and thoughtless word we do not soil our admiration of genius with
approval of the erring man' (A. Gordon: Lifo of A.H. Charteris. 1912, p.63).
Like Charteris, then, Norman Macleod, who was an honest man, and by this
time a well-known parish minister in Glasgow, risked his roputation and
accepted an invitation to speak at the Glasgow Burns Centenary celebration,
lie was the only minister on the platform. In his spoech he praised the
poet for 'Iris noble protest for the independence and dignity of humanity',
and was greeted with loud cheering; he praised the poet again for making
•our Doric for ever ooetical' and welding 'the hearts of Scotchmen through¬
out the world', and was loudly applauded; he then stopped praising Burns,
and said that he wished some of His poems 'were never written, never printed
and never read', and was greeted with a 'storm of hissing, mingled with
cheers' (Macleod: ibid.). Macleod's address concluded with an appeal for
the centenary to be marked by a new edition of the poems 'from which
everything would be excluded which a Christian father could not read aloud
in his family circle, or the Christian cottar on his "Saturday night* to
his sons and daughters' (ibid.). This appeal was applauded by Dr. Duncan,
the Hebrew Grammarian, in a letter to Mac1sod. It seems likely that it
was the implied approval of extramarital sex in some of Burns' poems (not,
it is likely, in the more explicit ones, whose circulation was limited)
rather than the poet's criticism of holy willies to which Macleod took
exception.
Many of Macleod's middle-class contemporaries shared his views on Burns.
They could not perhaps carry the political implications of his ideas as far
as radicals and socialists did. (Both Alexander omerville and Heir Bardie
claimed to have been inspired by hums.) But neither could they resist
the Burns cult, which iiad something for everybody. let like Macleod they



could not embrace the cult totally. Robert Chambers, the Edinburgh pub¬
lisher, who was not a particularly prudish man, remarked that it was 'to
the lasting griefof all the friends of our Poet* that Ms collection of
Bawdy folksongs - 'these facetiae* - had ever been printed. (Vide The
•'.ierry Musos of Caledonia. 1966 ed., p. 14.) Burns' life as well as his art
was also criticised by J.S. Blackie, the patriotic Professor of Greek, who
tempered his praise with an appropriately classical remark to the effect
that the great mistake of the poet's life was that, scorning 'the safety
which nature and Aristotle have combined to indicate as the golden mean',
he 'did not know where to stop* (Blackie: op.cit.. p.163). And, equally
in character, Thomas Guthrie remarked that 'if he had had the happiness
at a certain point of his career to meet with an evangelist of the right
sort ... he would not have started off the rails of moral rectitude so

grossly as he sometimes did' (ibid., p.169).
Nineteenth century Scottish attitudes to Burns, and particularly those of
clergymen, thus seem to have been formed out of an inability to refrain
either from praising him or criticising him. Churchmen's attitudes to
Burns were thus rather like the advice to hate the sin and love the sinner,
only, as it were, put in reverse: to criticise the poet, and, with some
exceptions, to praise the poems. Above all it was advice to praise one
poem in particular.
'The Cottar's Saturday Night*, declared the lieverend James Robertson of
lihittinghorae, writing in Life and ».ork in 1880 (Life and Work. Vol.11,
(December 1880) p.187), made you feel proud to be descended from Scottish
peasants. But here was the rub. The poem also made you humble. As Mr.
Robertson wrote (Life and frork. Vol.11 (April 1881), p.60), 'It is, I fear,
the fact that family worship in cottage homes, like this described in the
poem, once was general and now is rare ... It is common ... to hear
people of middle age tell with pride how constant family worship was in
their parents' house. But what if the children of the next generation
will be unable to bear this witness of us? ... Is that form of life pass¬
ing away ... which gave to the world men of letters like Burns and Carlyle;
men of science like Hugh Miller; missionaries like Duff and Moffat; and
last, not least, the heroic Livingstone, who counted it one of the privil¬
eges of his life that he was born of "poor and pious parents"?'
A footnote to this, although it does not directly concern the Cottar, may
be added. In October 1866, Norman Macleod, writing to his wife from
Balmoral to explain a 1onger-thau-expectod stay there ('the Queen is
pleased to command me to remain here till Tuesday'), told her: 'After
dinner, the Queen invited rae to her room, where I found the Princess Helena
and the marchioness of Ely. The ueen sat down to spin, at a nice Scotch
wheel, while I read Robert Burns to her: "Tarn o' Shanter" and "A man's a
man for a' that", her favourite.' (D. Macleod: op.cit., pp.377ff.)

Page 402.
Dr. iluntly's report was commended by the U.P. ynod in 1892 (U.P.S.P.,
1892, p.143) and again quoted by the Free Church committee in 1893 (P.C.
G.A.P.& D., 1893, Report XXXIII, p.3.), the latter adding 'Yes! and
England's sons too, and Scotland's and Ireland's are being ruined, and
working men's homes are known of, where there is mourning over the soldier-
boy that has gone out to India to be corrupted'. The same report (ibid.,
p.4) included a further letter from Dr. Huntly, which helped to explain
his passionate attack. There had been three hospitals in Nusseerabad,
one beside the native infantry's quax-ters, liuntly's mission hospital and a
government hospital directly opposite Huntly's. The first of these dealt



with the native soldiers, with eases of assault in the bazaar involving
legal action and with sanitary notification and cases of cholera and
smallpox. The Mission Hospital dealt with sick natives from the bazaar
and the surrounding villages. The third hospital was visited every
Friday by the surgeon of the British regiment, and at this time Huntly saw
'a number of women who were well known to be prostitutes' (ibid.) going
in and coming out again. They told Huntly that they went for examination
and the natives referred to the place as the Lock Hospital. It had never
more tlvan one or two in-patients and these were prostitutes being treated
for venereal disease. Huntly*s complaints about this were known in
Nusseerabad, and the surgeon who visited the Lock hospital had 'chaffed'
him for his views. By November 1892, when Huntly was writing to Itymock
again, he hod left Nusseerabad, but had returned to check up on the Lock
Hospital. Things were going on as before, only the surgeon of the British
regiment now visited the Lock Hospital on a Thursday. The only way to
deal with this was to stop the special allowance given to the surgeon and
to close the Lock Hospital. The women's attendance only appeared to be
voluntary, because (as iluntly had been told on very high authority, but
unnamed, because he was told in private) although no direct pressure was
put on the women, their only alternative if found diseased was to leave
the Cantonment directly. Huntly had also watched the soldiers regularly
visiting the quarters of prostitutes, which were well known. Other
Nusseerabad missionaries and 'many natives' (ibid.) would substantiate all
this, he wrote.

Page 463.
Ibid.. pp.65ff. The paper began with the customary reference to the
difficulty and urgency of the problem. ('oiiile we are clearing our
tliroats and casting about for language of sufficient delicacy and reserve
the cradle and the grave are being flooded with corruption' - ibid.. p.66.)
It then discussed historical aspects of impurity. (Although the reform¬
ers and their successors had some successes, 'the baptismal and session
records of the Church down to the present day show how lax and depressing
a view our people have taken of the sacred duty of sexual purity' - ibid.)
It turned to self-abuse (i.e. masturbation, citing Mark: vii:21 and Mat¬
thew v:28 and declaring that the church had to 'persuade our youth to
honour their own bodily members, and remember that even these are not
their own to do with as they please' - ibid, p.63); and to the idea
that continence was harmful to health, ('To science it is absurd. To
religion it is blasphemous. To innocent youth it brings a shameful
temptation. To the sexually guilty it supplies a moral anaesthetic.
And from married life it withdraws restraint and cfiivalry, defrauding it
even of that secondary motive and sanction ... "It is better to marry than
to burn" (1 Cor. vii.9)' - The Church had to 'denounce and discredit' the
sinister plausibility of this idea* - ibid.) The paper then dealt with
Impurity and Marriage ('health and happiness' could 'be wrecked by excess,
by parental evasion, by recourse to unnatural methods of preventing con¬
ception and by abortion however early induced' - ibid., p.69), Impurity
and Fre-Nuptial delations (the latter, although in some districts 'the
survival of an ancient rural instinct to make sure of fertility before
entering marriage* could no longer be explained so charitably -ibid.,p.70)
Impurity and Divorce or Separation (records of divorce and separation
showed that adultery was 'only too evident' - ibid. - and 'the publicity
given by the press to the sordid evidence adduced, and the shameless
illustrations of adultery and free love which form the stock-in-trade of



"problem" novelists and playwrights, deserve the sternest condemnation*
- ibid., p.71); and Impurity and Illegitimacy (where a falling illegi¬
timacy rate at last cheered Professor Curtis up, but only momentarily -
in view of the tendency of illegitimacy 'to perpetuate itself' it was a
•wonder ... that a percentage so serious in each generation does not in¬
crease' - ibid., p.75). The paper then dealt with Impurity and Prosti¬
tution and Impurity and Disease. These were followed by Impurity and
its Crimes (a set of statistics showing statistics of proceedings against
and convictions for various crimes from Rape to Bigamy from 1898 to 1915);
Impurity and economic Loss (the cost of hospital and other services,
mainly in connection with V.D.); Impurity and Alcohol ('V,ine or beer may,
indeed, be more dangerous than spirits as a stimulus to this form of sin,
for it preserves longer the illusion of self-control, and gives longer
opportunity for the cumulative influence of sensual temptation' - ibid.,
p.86. This presumably was why the Scots were not even worse than they
were.); Impurity and housing (mainly overcrowding, shared beds, etc.);
and Impurity and the Church's Duty (to 'look at the facts, and listen to
their appeal, and let her voice be heard' - ibid.. p.89).

Rage 475.
Some comments recorded in The Army and Religion (op.cit., pp.143ff.)
support this impression and suggest that military behaviour had not changed
very much siuce fait had condemned it nearly a century earlier. An
'officer in an imist of Scotland regiment': '"Impurity ... is the rule in
the Army; purity the exception. The opinion of Society on these matters,
judging from my experience in the Army, 1 should say is frankly pagan, and
not Christian at all"' (ibid., p.144). A 'minister, a hut worker at a
base in France': '"It is to be regretted that in so many cases tnere is
a distinct laxity in this connection among the nigher authorities, due to
the notion that immorality is natural and inevitable, and the only thing
to do is to try to minimise the ill effects on the military efficiency of
the men"' (ibid.. p.145). A 'chaplain of wide experience': some of his
colleagues "'were very distressed by the callous matter of coarseness of
public opinion among the officers as to pre-marital continence"'; this
view was '"accompanied, I think, increasingly by the opinion that a State
licensed system is the best practical and public solution of the problem"'.
This chaplain added that '"There is very little knowledge of the cruelty
of the prostitution system. Men who would not seduce a girl will accept
the fact of prostitutes being there for their use' (ibid., p.153).
Sexual Life lairing the V- orId »< ar (op.cit., pp.345ff) records the view of
the British General Crozier: 'IJy job was to provide food for cannon and
good food at that. Far better to eradicate the cause - war itself - than
to build up false hopes that it can be wa>ed in any other way than by
brute force and brutal means. 1 go so far as to say that free love in
discretion for many of the celibates of both sexes, engaged in war work
between 1914 and 1918, was as inevitable as the rising and setting of the
sun'. Following the Armistice Crozier addressed his colonels: 'The men
have evidently gone woman-mad... Trie venereal sick rate is mounting.
Many women must be diseased. I hear the Germans let the diseased women
out of prison the day we arrived. It was an offence for a French woman
to give a German venereal, for which she was locked up, for the protection
of tne soldiers, of course! As the army is now returning to ikigland by
degrees it is essential that, so far as is possible, we protect the women
at home by returning the men clean. You must lecture your men on the
subject and provide every convenient and reliable means of protection and
sterilization. I will see the mayor about the detention of the women and
their treatment and segregation' (ibid.).



THE CASE OF MR. MACBETH. Page 502.

In January 1842 the Reverend James Macbeth was translated from
a parish in Arbroath to the new Church Extension district of
Laurieston in Glasgow, The church had been completed only a year
earlier, and Mr, Macbeth was its first minister. At thirty-two, he
was a popular and able Evangelical preacher who soon attracted a
large congregation, a high proportion of whose members were serious-
minded and enthusiastic young men. Together, Macbeth and his
congregation vigorously evangelised the neighbourhood, and for a
time Laurieston seemed to be a highly successful example of
Chalmerian ideals. Although the minister and most of the
congregation were led, again at Chalmers' inspiration, to 'come
out at the Disruption*, their exodus was purely metaphorical,
for their building, which had been erected by the Glasgow Church
Building Society, remained in their possession, Mr, Macbeth even
seemed to be launching into a literary, or at least a
pamphleteering, career - for by 184-6 he had published tracts in
defence of Free Church Principles and against Morisonianism and
slavery in America,

In 1845 the congregation's progress and their minister's career
were rudely interrupted. On the 8th of November the Presbytery
of Glasgow charged Macbeth with having attempted to have sexual
intercourse with one of his domestic servants and with having
behaved immodestly to two others. From the beginning of December
to the end of the following March evidence was heard and witnesses
examined and cross-examined by the Presbytery and Mr, Macbeth. During
this period between twelve and thirty ministers and six and a dozen
elders met most weekdays, often twice daily and sometimes late into
the night to hear all the horrible details. In the midst of this,
in February 184-9, the House of Lords awarded all the buildings
erected by the Glasgow Church Building Society to the Church of
Scotland, and Macbeth's congregation had to move into a store-room
above a railway goods-station.

Much of the evidence brought against Mr. Macbeth was hearsay, some
of it malicious: the neighbour's servant who had provided members
of the Presbytery with grounds for their first change against him
- that he had behaved immodestly toward her - confessed at the trial
that her story was a fabrication of what had been an innocent incident:
she had persisted in it largely at the encouragement of her mistress,
who seemed ready to believe any tale about the sexual activities
of the minister upstairs. Even the Presbytery could not make this
charge stick, and found it not proven. The second charge was
simply that Macbeth had remained alone for a few moments in a
bedroom on the morning of his wife's confinement while another maid
had made up the bed, Macbeth and the maid both claimed that he had
simply gone on reading a book during this period. The Preshyteiy
however, despite this and other evidence to the contrary, claimed
that the mere fact of being alone in a bedroom with a maid 'without
any ostensible cause therefor' was - in the case of a Free Church
minister - an offence 'of a scandalous and heinous nature', probably
committed 'for 3ome levd and improper purpose' (F.C.G.A. Papers: 184-9:
Case of the Rev James Macbeth: pp 1,2,) On this second charge the
Presbytery found Macbeth guilty.



The third charge however was more serious, since it was
the only one which the servant involved persisted in before the
court. Other servants to whom she had previously retailed the
story suggested to the court that she had several not very consistent
versions of it. In one, she had claimed that Macbeth *gied me as
good a toosling as ever I got* (ibid: p»87), but in otters, including
that told to the Presbyteiy, she had repelled his advances. These,
she claimed, included night visits, on one of which ho spoke to her
in 'filthy obscene language that I could not come over in public*
(ibid: p,66), liar husband, however, a clerk whom she had married
3onetime after leaving Macbeth and his wife's service and before the
trial, had written it down at her dictation, and it was 'shewn to
every member of the Court present before being recorded*, although
they all refused to read it. Couched in the rudimentary sexual
slang of the nineteenth-oentuzy lower classes, it offered, besides
intercourse, the promise to 'take care of* the possibility of her
falling 'in the family way' (ibid) ,

Macbeth attempted to counter this servant's evidence by citing
several witnesses, who told the court that she had denied the whole
story to Mrs Macbeth and a friend who had gone to see her, and that
she had signed a paper to that effect at the request of Macbeth's
beadle and one of his elders. Further, one of the two young men who
lodged in the Macbeth's house - which never seems to have been empty
except at the time of the first unproven charge - informed the court,
under pressure, that the servant (he had overheard this) had told
Mrs Macbeth that she was afraid of being left alone in the house with
the young male lodgers overnight. This could have damaged the servant's
case, but on any occasion when Macbeth's questions were in danger of
doing so they .ere ruled out of order by the Presbyteiy, Macbeth's
own case was further damaged by the fact that the signed confession by
the servant (which the elder and beadle asserted they had taken) had
been burned by Mr. Macbeth, and by the fact that she had received an
anonymous letter during the trial warning her to give up her story
or she would bo exposed a3 a liar: this letter, the Presbyteiy
charged, was in Macbeth's disguised hand. It produced handwriting
experts to prove this. But Macbeth produced another v.'ho denied it.

After tearing all this and much more, but not very incriminating,
evidence, the Presbytery, by thirty votes to one, found Macbeth
guilty on the third charge, Mr. Macbeth immediately appealed to the
Synod of Glasgow and Ayr, protesting about the way the trial had
been conducted, and especially about his being prevented from questioning
the credibility of the third servant. The Synod, meeting in April,
sustained most of Mr. Macbeth's appeals, found him not guilty cm the
first and second charges, and found that the third was not proven.
Both Mr. Macbeth and the Presbyteiy then appealed to the Free assembly,
the former to have himself completely cleared (as 'not guilty') on
the third charge, the latter to have its own judgement on this and
the second point sustained. The Assembly, meeting soon after,
sustained the Synod's judgement, but only after a day-long tearing
and by a narrow (109 to 103) majority.



Although Mr. Macbeth, had not persuaded the Assembly to find
him not guilty, he had perhaps won his point, and was received back
by his congregation with open arms. Throughout the trial most of
them had taken his part - so much so indeed that when the Presbytery
reproved his Session for holding a congregational meeting which
gave him a vote of confidence, eight out of ten of them had
offered their resignation. Macbeth and his congregation
immediately set about finding a site for a new church to replace
the building awarded to the Church of Scotland. By December of the
same year (1849) they had found one, and, on April the 22nd following,
Kr. Macbeth was presiding with great aplomb at the foundation-stone-
laying ceremony. The minister, office-bearers and other men
connected with the congregation then adjourned to the Eagle Tavern
where, over supper, 'their meeting was very happily constituted, and
the greatest harmony and cordial feeling prevailed' (B. Elder: Union
Free Church: 1849: p«58).

Within the month Mr. Macbeth had again 'been accused of certain
acts of immorality, which were investigated by two of the office¬
bearers of his congregation and reported to him. He neither admitted
or denied the accusation, but on 29th May he sent a letter to the
Presbytery demitting hi3 charge and his status as a minister of the
Free Church, and subsequently left for America' (F.C.G-.A.P. & D.:
1850: p.254;. For technical reasons the Presbytery could not accept
Mr. Macbeth's resignation and had to refer it to the Assembly, which
gave it permission to hold a further examination and bring the results
to the next Commission of Assembly for approval, and in case of appeal.

The Presbytery, meeting on June 12 and 24, July 1st and August
6th and 7th, conducted an investigation, whose findings were then
forwarded to the Commission, which on August 14 found him guilty
of fornication, deposed him and declared the charge of Laurieston
vacant. (Vide: Acts of the G-eneral Assembly of the Free Church of
Scotland: 1848-1$52: p.354)• Mr. Macbeth did not re-appear or appeal
at any point.

This further blow was hard for the congregation to take. They
had the greatest difficulty in finding a new minister, and in the
end the candidate they settled on - like Mr. Macbeth in different
circumstances - refused either to accept or to decline. He would,
he said, abide by his own Presbytery's (Fordoun) ruling. It told
him not to go and in the end the Presbytery of Glasgow had to
bring the matter to the Assembly of 1851 - which told him he must.
To make matters easier the congregation, who apart from anything
else were disturbed by the notoreiiy Laurieston Church now suffered
from, had in the meantime changed its name to Union Free Church.



During to. Macbeth's suspension, Rainy, at that time a
probationer, had occupied the Laurieston pulpit. Pie later
remembered (Elder: op.cit. p.60) 'how strongly the most of the
offioe-bearers and congregation adhered to the minister, being
persuaded that the accusations could not possibly be true'; and
added that when 'after Ms acquittal, new evidenoe wMch was
conclusive came to light, there was no hesitation at all in
taking the proper course; and the congregation at once set itself
to face its new duties in the best spirit'. The chronicler of
Laurieston/Union Church, although (ibid: p.lp) he had consulted the
Presbytery records, decided to leave it at that. Others were less
convinced of Macbeth's guilt. One member of Macbeth's congregation
was the father of Robert Flint, the Church of Scotland theologian.
Flint's father 'always maintained that Macbeth was innocent* and
that the Rev. Dr. Gibson, minister of the neighbouring Kingston
Free Church and Presbytery Clerk of Glasgow had 'been a bitter
persecutor of to. Macbeth' (D. MacMillan: Life of Robert Flint:
1914: p.67)» The Flint family's hostility to Gibson was one of
the factors which made Flint decide in 1856 not to go to the Free
Church College in Glasgow, where Gibson, now a Free Church Professor,
was soon to get up a heresy hunt - fortunately for the Free Church
it was unsuccessful - against Ms own students, including Robert
Howie who later was to become the Free Church's statistician.
(Flint, who was treated unsympathetically by Candlish when making
enquiries about the Edinburgh Free Church College, eventually
entered the Church of Scotland and its DiviMty Hall, whence he was
thereafter able to make a more creative contribution to theology
than would have been possible had lie remained in the Free Church.

Gibson's part as Presbytery Clerk in the trials of Mr. Macbeth
is also mentioned by the Laurie ston chroMcler, who wMle not
judging the merits of the case observes the large part Gibson played
in it, and notes that when Macbeth returned after his first acquittal
by the Assembly 'a large number of Mr. Gibson's congregation were
present' on the first Sunday Macbeth preached, 'out of curiosity
to see the man, as one old lady put it "that our minister has such
ill-will at". The reason for Gibson's ill-will may be left to
conjecture, for at this distance it is difficult to say how much
Gibson, by Ms own confession a far from popular preacher (vide:
J. Wylie Disruption Y/ortMes: 1881: p.264 ), was motivated by
jealousy of hxs Mghly successful neighbour.
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