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Scientific Summary

Since the mid-1990s, the ‘Rule of Law’ as been recognized as being a dominant conceptual frame
for legal and governance reform work in international development. As a concept and a norm, the
meaning of the Rule of Law has long been ambiguous and ‘essentially contested’ in legal and
political philosophy, but through its promotion in international development project work over the
past three decades it has become even more so. The Rule of Law’s manifestation in international
development work has been criticized over the years by some scholars for being an ideological
handmaiden to neoliberal globalization, or by others for being unrecognizable or disingenuous to
its theoretical origins. To those who actually do the work of promoting it, it is meaningful in a
variety of very different ways that do not easily fit into such perspectives. For many, it is a
paradoxical, strange, and frustrating concept whose reality often makes little sense, and that is
somehow ubiquitous and important while also seemingly meaningless and empty. Information and
literature about it abound, but little is helpful for those whose job it is to actually promote it
anywhere. It is purportedly a universal and transcendent value and concept, yet it is maddeningly
elusive and difficult to ‘apply’ anywhere in practice. This thesis takes the Rule of Law’s
paradoxical appearance to those who work with it as its entry point to providing an alternative,
relational description of what the ‘Rule of Law’ is and means in international development and
what work it does as a concept. Using qualitative empirical data from 40 semi-structured
interviews with Rule of Law development professionals, it explores the concept’s social reality in
development to demonstrate how the institutional structures and procedures of international
development policymaking and project work modify and fragment its meaning and
meaningfulness within and among organizations and actors at multiple levels in ways that make
any comprehensive understanding of it virtually impossible for those who work with it.
Furthermore, it scrutinizes how the mechanisms by which knowledge about the Rule of Law is
produced by and through international development work reinforces its unknowability by tethering
its ambiguous, fragmented meaning(s) to its manifold policy uses in very specific and variable
ways that over three decades have created new, fragmented meanings for it.
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Chapter 1

Introduction

Prelude - A Personal Note
In early 2010, after a brief interview over drinks at the L’Atmosphere restaurant in Kabul, I
was offered my first ever short-term consulting job with the Rule of Law project of the German
development agency GTZ (since rebranded as GIZ - the Deutsche Gesellschaft für Internationale
Zusammenarbeit). Thanks to my future boss who that night took a chance on me, I was brought
face to face with the concept of the ‘rule of law’ [hereafter ‘RoL’] in a professional context for the
first time. The project consisted of an assortment of law-related initiatives in Northern
Afghanistan: supporting German police training activities, supporting the Afghan Ministry of
Justice’s Huqooq department, making infrastructural investments for courthouses in target
provinces, building trust between local populations and police and security forces, among others.
I don’t recall ever quite figuring out the connection then between the project’s activities and the
concept that gave the project its title. That particular consultancy job lasted only three months and
I did not dwell on it much at the time. For the rest of my three-year stay in Afghanistan, I regularly
came into contact with lawyers, trainers, consultants, soldiers, and bureaucrats, working on other
RoL projects funded by different donors from different countries. This happened often enough that
it started to bother me that I didn’t always know what people were referring to when they
mentioned ‘the Rule of Law’. Of course, I had heard of RoL, and I knew it had something to do
with ‘law,’ and these were all obviously law-related projects, but that seemed to be the only
tangible thread that linked them all together.
I don’t remember if I ever voiced my doubts or confusion out loud back then. Fresh out of law
school I was loathe to admit that I didn’t really understand it, especially when it seemed so obvious
to everyone else. At the time, as a new and naive Canadian jurist, it seemed obvious that
Afghanistan needed ‘more’ RoL, but I was quietly grateful that nobody ever asked me to define or
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explain exactly what that meant. I remember that the project and policy documents that I glanced
at back then discussed the term’s theoretical origins in ways that sounded familiar and right, but
whatever connections they made to what was being done on mine and other RoL projects in the
country seemed indirect at best. How was trying to convince the people to trust an infamously
corrupt police force that they had good reason to be suspicious of going to ‘foster’ RoL in
Afghanistan? How could ‘law’ come to rule through all of the sophisticated new legislation that
consultants like myself had been preparing for a decade that often were beyond the means of
Afghanistan’s legal system to enforce and implement? And why was it proving so hard to get law
to ‘rule’ despite all the enormous amount of money, effort, and expertise that was being thrown at
it?
Many years later, I started this PhD project reflecting on my time in Afghanistan and assumed
that the problem that I would write about was how everybody had just gotten RoL wrong there.
Clearly there had been some misunderstanding somewhere. Although I still did not quite
understand what exactly RoL was, it did not take me long to realize that few people anywhere
seemed to understand it either. The more I read and the more people I spoke to, the more that
uncertainty and confusion about RoL seemed to be everywhere, so much so that I started to really
wonder how anybody could do anything coherent with RoL in development at all. By the time I
started this PhD project in 2016, RoL programming in international development had been in full
swing for at least two decades. Billions had been spent on countless projects trying to foster or
create RoL in various places in the world, but still there seemed to be little understanding of what
it concretely was. I struggled to understand how that could make any sense at all. I eventually
realized, with some surprise, that this was the story that needed telling, rather than just another
critique of what has gone wrong with RoL over the years.
While I am far from the first person to have noticed that there is an epistemological problem
with RoL in international development, few have spent much time investigating why it is so, or
what the nature and effects of this confusion are. What is it about the concept of RoL that produces
so much simultaneous interest and investment yet also doubt and confusion? What work does this
concept do to drive and direct the work done to promote or ‘foster’ it around the world, and what
is it that makes it so oddly important yet amorphous and unknowable? This thesis will demonstrate
that there is nothing straightforward about RoL and its many uses in international development.
Any serious enquiry into what work the concept does will produce a highly complex, ever-
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changing, even ‘quantum’1 portrayal of its social reality, one that manifests in different ways at
different moments to different people for different reasons, while somehow still maintaining an
outward veneer of continuity and permanence. It is simultaneously subject and object in
development, an effervescent social reality that has always been unclear and contingent, but
somehow still able to remain a dominant policy frame for development for nearly three decades.
Describing RoL’s multivalent reality in development is highly challenging, but nevertheless
critical for understanding why its promotion in development has been complex, disjointed, and
seemingly paradoxical to those who do it.

1.1 Research Problem and Approach
In short, this project is an exploration of the workings and effects of a single (but not
singular) concept, namely the ‘Rule of Law,’ in the international and transnational field of
international development assistance over the past three decades. Although ‘international
development’ is difficult to capture with any single definition of its own, for the purposes of this
thesis it refers to the investment of resources by international and mostly Western donor agencies
since at least the Second World War into a wide variety of activities in ‘developing’ countries2
whose self-styled aims broadly have been to improve the quality of human life by reducing
poverty, improve health and education, and promote economic growth and good governance. RoL
is understood as a concept that has variously guided and inspired such investment since at least the
early 1990s, relating mostly to projects that have sought to reform institutions and legal and
governance systems in developing countries to promote economic, political, and social
development. This thesis will not tell a story about the concept of RoL itself, but instead about
how the concept relates to the work that is done in its name in international development. It will
not offer any definitive claims about what RoL should mean conceptually, but will explore what
it is that has made RoL meaningful (and meaningless) for development work over the years, and

1
2

Credit to Anne Scheel for pointing this out to me.
John K. M. Ohnesorge, 'On Rule of Law Rhetoric, Economic Development, and Northeast Asia' (2007) 25
Wisconsin International Law Journal 301, 304. The author of this thesis is very much aware of the philosophical
and conceptual inadequacies of the ‘Developed/Developing’ binary. Its use here and throughout this thesis should
be interpreted as one of convenience because of it being a dominant term in the source material used here, rather
than any effort to promote it. Rostam J. Neuwirth, 'Global Law and Sustainable Development: Change and the
‘Developing-Developed Country” Terminology' (2017) 29 The European Journal of Development Research 911.
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why. Scholars, bureaucrats, lawyers, and development workers over the years have all found RoL
to be profoundly difficult to grasp and understand, in part because the concept itself is difficult,
ambiguous and vague. However, this thesis will argue that RoL’s relative unknowability for
international development is also a product of the ways that it is used and promoted in international
development work as a governing concept. RoL’s conceptual ambiguity has been a key aspect of
why it has been able to achieve discursive dominance for legal and governance reform work in
development since the late 1990s, but it is the political and institutional dynamics of international
development that have been responsible for the transformation and fragmentation of its meaning
and meaningfulness3 in new ways that have differed from its already contested conceptual origins
in legal and political philosophy, while somehow retaining sufficient coherence for it to remain
ubiquitous and central for development policy since then. The result has been the evolution of a
complex amalgam of concept and practice that is perplexing for both outside observers as well as
for those professionals who ‘promote’ it through development project work.
This thesis takes as its central concern the viewpoints of RoL practitioners in international
development, using the lens of their experiences to interrogate the nature of RoL as a lived reality.
Drawing on empirical interview data from over 40 RoL professionals from different countries with
work experience in a variety of settings and eras, this thesis explores how and why those who have
been tasked with ‘implementing’ RoL are typically stumped by RoL’s incongruities and paradoxes
that are routinely evident through that work. For professional insiders like these, RoL often appears
strange and amorphous. Living and working with RoL requires confronting and coming to terms
with its many bewildering paradoxes, the most commonly mentioned being:
•

That while RoL has long been a ubiquitous and important feature of international
development work, it is also somehow meaningless and empty as a concept;

•

That even after three decades of dedicated RoL promotion work in development, even
today RoL professionals find it hard to fully understand;

•

That in spite of RoL’s transcendent universality, in practice it is very difficult to
consistently ‘apply’ anywhere in particular; and

3

Throughout this thesis, RoL’s ‘meaning’ will refer to what people have variously associated to the meaning of the
term, which is distinguished from RoL’s ‘meaningfulness’ that speaks to what makes it serious, important, or
useful to a particular person or organization. ‘Meaningfulness’ can also speak to processes whereby meaning is
given to the term by actors in particular moments and ways, i.e. where a particular ‘meaning’ is ‘made meaningful’.
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•

That while RoL is the obvious subject of RoL promotion work, the concept itself is not
necessarily directly relevant to the task of promoting it.
These paradoxes have never been fatal to RoL and have not prevented enormous amounts of

funding and work from being invested in promoting it around the world over the years, something
about which interviewees for this thesis often expressed surprise. This thesis argues that while
these paradoxes are not really resolvable, they are comprehendible by better understanding the
interactions of RoL concepts and practices through the lived experiences of those who work to
promote it. Doing so will allow for some explanation of why RoL’s apparent paradoxes persist
and also why they are important, and even necessary, features of the roles that it plays in
international development. The argument here is that embracing and making sense of RoL’s
paradoxical manifestations will provide a better understanding of what RoL ‘is’ as a social
phenomenon and what work it does in international development. When acknowledged, these
paradoxes can be unsettling and uncomfortable for those whose job it is to promote it as an
important, if not sacrosanct, universal and transcendent legal norm or value. Universal,
transcendent norms in theory are not supposed to be paradoxical, yet, as this thesis will
demonstrate, to presume that promoting them could ever be non-paradoxical overstates the control
that concepts and values like RoL play in development. The alternative approach adopted here is
to see RoL’s conceptual obfuscation, meaning fragmentation, and resulting confusion as inevitable
symptoms or by-products of the ways that development professionals have had to reconcile RoL’s
ambiguous conceptual reality with the institutional, material, inter-cultural, and political realities
of international development work.
In this sense, describing what RoL is in international development involves more than just
asking what it means as a concept, and must take into account what is done with it. James Ferguson,
in his anthropological study of development in Lesotho, once argued that,
… in analyzing systems of ideas one cannot be content with interrogating them for
their truth value. For a social scientist, there is always another question: what do these
ideas do, what real social effects do they have? … What we are concerned with is not
an abstract set of philosophical or scientific propositions, but an elaborate contraption
that does something.4
4

James Ferguson, The Anti-Politics Machine: 'Development', Depoliticization, and Bureaucratic Power in Lesotho
(University of Minnesota Press 1994) xv.
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The following section of this introductory chapter will briefly sketch out the heated and
interminable debates about how to define RoL in legal, economic, and political theory, but the bulk
of the chapters that follow will follow a different track by exploring what it is that causes RoL’s
meaning to take on multiple shapes and what makes RoL meaningful for actors in different ways
within the institutional structures of international development. By distinguishing what RoL
conceptually means from what actors do with it, this research project is able to engage with the
question of why ‘gaps’ exist between theory and practice in the promotion of RoL in international
development. This is far from the first study to point out that how RoL is promoted in development
differs from how RoL is spoken of in theory. However, rather than treating any such differences
as prima facie indicators of the existence of a problem, 5 this thesis will explore why these
differences exist at all, and what their differentiation can tell us about how concepts like RoL
‘work’ in professional fields of practice like international development. Without such
explanations, any description of RoL promotion in development will always treat any practicetheory disconnect as something mysterious and even nefarious, neither of which is satisfying or
helpful.
As such, this thesis focuses on the deceptively simple core question: ‘How does the concept of
RoL “work” in international development?’ which can be broken down into four sub-questions:
1) How can the differentiation between RoL in theory and RoL promotion in practice be
coherently accounted for?
2) What accounts for RoL’s meaningfulness and pre-eminence as a policy frame for legal
reform work in development?
3) What importance and role does the concept of RoL itself play in the creation of projects that
are designed to ‘promote’ it in international development?
4) How do RoL practitioners see the concept of RoL connecting to their work of promoting it
in international development?

5

Probably the best examples of this are Thomas Carothers and Stephen Humphreys’ excellent critiques. Thomas
Carothers, 'The Problem of Knowledge' in Thomas Carothers (ed), Promoting the Rule of Law Abroad: In Search
of Knowledge (Carnegie Endowment for International Peace 2006); Stephen Humphreys, Theatre of the Rule of
Law: Transnational Legal Intervention in Theory and Practice (Cambridge University Press 2010).
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With these questions in mind, it is important to clarify at the outset that offering any
explanation of how RoL ‘works’ in development is unlikely to teach one how ‘do’ RoL work
better. At best, this thesis is aiming for a better understanding of how and why it is that RoL
promotion in development looks the way it does, and why those who promote it do what they do
in the ways that they do. It will also shed some light on what makes RoL promotion so difficult to
pursue and understand, even in spite of the enormous amount of funding and work that has been
invested in it up to and including today. Unlike most studies of RoL in development, which
typically determine and then build on some construct of RoL’s conceptual meaning, this project
seeks a new vantage point for RoL by describing it from a point of view that does not privilege or
presume its ubiquity or transcendent immutability, but rather embraces its variability and diverse
manifestations in different development contexts. To do this, it will view RoL from an indirect,
de-centered, and relational perspective that will explore it as having a variable and contingent
social reality in development. In so doing, it will explain why it is that RoL can be such an
incoherent, paradoxical, and frustrating concept to work with in international development, but
will also deflate often-held expectations of the power that normative concepts like it can wield to
direct development work. Some may balk at this thesis’s lack of definitive normative claims about
RoL, and others may be disconcerted that it will offer no firmer ground for RoL promotion work
to stand on. In reply, this thesis claims a more modest goal of greater descriptive clarity upon
which more sober and realistic normative reflection can build thereafter.
Before this can be done, however, it is necessary to have some overall grasp of RoL’s
conceptual dimensions. The remainder of this chapter will lay out the scope of the theoretical
debates surrounding RoL’s meaning as a legal and political concept, and will then describe how
its conceptual ambiguity presents a specific knowledge problem for international development that
various scholars and policy analysts have been tackling since at least the 1990s. The chapter will
end with a final discussion on this point, describing how it is quite rare for law and development
scholars to explicitly link concepts to practices in comprehensive ways, and will argue that this
amounts to a sizeable gap in the literature on both RoL and law and development in general that
needs filling.
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1.2 Introducing the Rule of Law and its Contested Readings
In 2003, Thomas Carothers of the Carnegie Endowment for International Peace observed
with concern that,
[w]hen Rule-of-Law aid practitioners gather among themselves to reflect on their
work, they often express contradictory thoughts. On the one hand they talk with
enthusiasm and interest about what they do, believing that the field of rule-of-law
assistance is extremely important. Many feel it is at the cutting edge of
international efforts to promote both development and democracy abroad. On the
other hand, when pressed, they admit that the base of knowledge from which they
are operating is startlingly thin. As a colleague who has been closely involved in
rule-of-law work in Latin America for many years said to me recently, ‘we know
how to do a lot of things, but deep down we don’t really know what we are doing.’6
RoL is not easily understood. Although always spoken of in the monolithic singular, on
any closer inspection it presents as a fluctuating bundle of different ideas that have been
ambiguously and variously associated with one another and given different emphases over time.7
The World Justice Program, for instance, defines RoL as a bundle of four ‘universal principles’:
government accountability, clear, predictable laws that protect fundamental rights; open,
accessible, fair, and efficient government and administration of justice; accessible and impartial
dispute resolution. 8 For the United Nations, it is a composite principle of governance, that
‘persons, institutions and entities, public and private, including the state itself, are accountable to
laws that are publicly promulgated, equally enforced and independently adjudicated, and which
are consistent with international human rights norms and standards.’9 The former UK Chief Justice
Lord Bingham broke RoL down into even more sub-components: accessibility of law, limited
discretionary enforcement of justice, equality before the law, protection of human rights, fair trials
and dispute resolution, and compliance with international law.10
RoL as a concept is prone to this kind of bundling, and different bundlings of RoL have
different lineages, making it challenging to identify a coherent historical record for it. Some efforts
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have been made to read RoL as a principle that somehow has maintained a core meaning through
time, like Friedrich Hayek did in 1960 when he traced RoL right back to Aristotle, crediting him
with ideas like the ‘government by laws and not of men’, the separation of powers, and a
predictable supreme legal system as a necessary and key characteristic of a free state.11 He then
traced similar ideas running through the works of the Roman jurist Cicero, and the British legal
scholars like Edward Coke, William Blackstone, David Hume, and John Locke.12 More recent
scholars, like Brian Tamanaha, have followed suit.13 Others have argued that RoL’s historical roots
are not exclusively European, like Simon Chesterman who offered the imperial Chinese notion of
the ‘Mandate of Heaven’, the Code of Hammurabi, and the Islamic siyadat al-qanun as loose crosscultural equivalents to RoL. 14 Francis Fukuyama, in contrast, performed a similar historical
analysis but reached a different conclusion that RoL is a decidedly modern concept, which, while
similar to these ancient predecessors, differs from them in fundamental ways.15
With its historical legacy open to debate, scholars and theorists interested in describing RoL
as a foundational element of current legal systems have preferred choosing more recent genesis
moments for RoL. Anglo-American accounts sometimes mark RoL’s conceptual birth with the
1215 Magna Carta,16 that was then embellished by Enlightenment thinkers like Thomas Hobbes
and the experiences of the English civil war and the subsequent Glorious Revolution. Taken
together, they ensconced limited monarchical power as a core feature of the British constitutional
tradition, which later spread to its colonies and became a justification for rebellion in the Americas
in the 1770s. Across the English Channel, the similar civilian concepts of the Rechstaat, or L’état
de droit emphasized law’s ordering role in society as part of the state, with relatively less emphasis
on judicial process, but sharing the same view of law as structuring and delimiting the exercise of
governmental power.17 The origins of the Rechtstaat and L’état de droit are also seen as having
roots in the Enlightenment, although more tied to Immanuel Kant and Montesquieu, rather than
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Hobbes, and were later expounded by other legal philosophers, most notably Robert von Mohl and
Hans Kelsen. 18 The actual term ‘Rule of Law’, though, is of much more recent vintage and
normally associated with the British jurist Albert V. Dicey, who defined it as having three aspects:
the limitation of governmental power; equality of all before the law; and the privileged place of
judicial process.19
While they share a commitment to RoL’s normative importance, historical conceptual accounts
of RoL like these do not neatly overlap. Others have turned to taxonomic rather than historical
perspectives for more clarity, characterizing and categorizing the many different approaches and
sub-components that have been variously ascribed to RoL’s meaning. Since the mid-2000s it has
become common for scholars to distinguish ‘thick’ from ‘thin’ versions of RoL’s conceptual
meaning. ‘Thin’ approaches are those that emphasize RoL’s stabilizing effect through the
enforcement of a limited set of rules, the protection of property and contract rights, and the efficient
administration of justice. Scholars in this vein include (among others) Antonin Scalia,20 Friedrich
von Hayek,21 Joseph Raz,22 and Richard Posner.23 These are contrasted with ‘thicker’ accounts
that paint RoL as a principle that is inextricable from normative commitments to liberal values like
liberty, human rights, and democracy.24 In these accounts, it is not enough for the administration
of justice to be merely efficient and effective; it must also embody certain values and produce
certain normative outcomes, although there are different opinions about which these should be.
Scholars in this line include (again among others) Ronald Dworkin,25 Robert S. Summers,26 and
Jurgen Habermas.27
This thick/thin distinction is often drawn out of convenience because ‘thick’ and ‘thin’
conceptualizations of RoL are not easily reconciled and imply some kind of epistemological
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frontier between them.28 It is not, however, the only way that the RoL cake can or has been cut.
Brian Tamanaha, for instance, offers an alternative categorization of six types of RoL definitions
on a continuum ranging from extremely formalistic ‘rule by law’ approaches to highly substantive
ones that promote robust social welfare norms. Møller and Skaaning have attempted to bring an
alternative ‘order in the apparent chaos’ of definitions of RoL by distinguishing them according to
how they differently capture the shape of legal systems, sanctions, sources of legitimacy, and the
substance of their rules. A third approach is that offered by Alvaro Santos, who has constructed a
taxonomy that divides RoL literature into four types of normative approaches to law itself,
represented by four flagship thinkers:29
Instrumental
(logically formal rationality)
Institutional
(efficacy of a system of rules)

Intrinsic
(institutionally rooted values)

Instrumental/Institutional

Intrinsic/Institutional

(Max Weber)

(A. V. Dicey)

Substantive

Instrumental/ Substantive

Intrinsic/Substantive

(certain rights inherent to law)

(Friedrich von Hayek)

(Amartya Sen)

In addition to the historical and taxonomic, a further way that scholars have tried to organize
RoL’s meaning(s) is to categorize descriptions of its social or systemic function, such as Richard
Fallon who asks what common constitutional goals or objectives it serves,30 or Rachel Kleinfeld
who differentiates between ‘ends-based’ and ‘institutionalist’ accounts of RoL. 31 Political
economists have looked at RoL’s social function and distinguished the rule of law from rule by
law in terms of how power is allocated and controlled. Maravall and Przeworski, for instance,
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argue that ‘in societies that approximate the rule of law, no group becomes so strong as to dominate
the others, and law, rather than reflect the interests of a single group, is used by the many.32
Simply put, RoL is a slippery beast that has defied comprehensive description as a conceptual
whole to date. Its ambiguity has been cast and re-cast countless times in multiple fashions, each of
which try to draw distinctions between what can appear to be irreconcilable positions. It is for this
reason that Jeremy Waldron has proposed that RoL is an ‘essentially contested’ concept, arguing
that perpetual disagreement about its meaning is actually a fundamental core feature of its essence,
observing that, ‘[b]oth in its origin and in its application to early-modern and modern political
institutions, its content and implications have been uncertain and controversial.’33 Waldron notes
that scholars over time have cherry-picked whatever features about RoL that appeal to them in
order to make very different claims that are not necessarily mutually coherent. 34 RoL is
conceptually open and ambiguous enough to absorb and incorporate many divergent claims, and
as will be seen in later chapters, this can sometimes be a virtue for facilitating discussions among
people with fundamental differences of opinions, while at other times it presents an obstacle to
engaging with the concept itself with any rigour.
RoL’s conceptual openness makes it highly plastic and easily imagined as different things.
This is well captured in a generic 2007 encyclopedic entry that describes RoL as potentially
referring to: ‘a mechanism, a process, an institution, a practice, or a norm that secures a particular
type of governance,’ whose only common thread is a general opposition to ‘arbitrariness’ in
governance. 35 Stephen Humphreys once observed that RoL in international development is
associated with an equally wide range of things: a ‘banner, umbrella, activity, technical
specification, package, condition, censure, threat.’36 If this conceptual versatility is sometimes a
virtue, it also comes with some risk that it will cause confusion when used interchangeably to refer
to different things at the same time. This commonly arises when descriptive and normative claims
are simultaneously made about RoL, or where descriptions of RoL are treated as prescriptive
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normative statements about its inherent value. Michael Rosenfeld, for instance, has argued that,
‘[l]ike the concepts of “liberty” or “equality”, the descriptive meaning of “the rule of law” is
dependent on the prescriptive meaning one attaches to it, in the context of complex contemporary
polities there likely will be rigorous disagreements concerning the relevant prescriptive standards
at stake.’37 In this sense, descriptions of what RoL is are almost always also claims about what
makes it ‘good.’ One example of this comes in the form of the unlikely fellow travellers of
Friedrich Hayek and the Marxist historian EP Thompson, who both agreed that RoL was an
‘unqualified human good’ for guaranteeing freedom and defending citizens from the rapacious
powers of states.38
This mixing of the normative and the descriptive has the effect of making it very difficult to
describe RoL without prejudgement. Peter Fitzpatrick once observed how any normative claims
about law being ‘natural’ or ‘normal’ or ‘constitutional’, etc. are invariably wrapped up in
normative claims about one’s own personal identity.39 Similarly, it is for this same reason that
definitional choice-making about terms like RoL is often a highly personal act, such that any
generic claim to ‘law’ ruling will accompanied by implicit claims of what one thinks that ‘law’
should look like. In this sense, how one chooses to define RoL becomes a kind of story that one
tells about the idealized version of one’s own understanding of what law is, as well as a lens though
which one judges the disorder of others. It is this self-reflexive aspect of RoL that makes for a
heady potion that encourages one to treat what is familiar and known as transcendently good
1.3 RoL as Concept in and for International Development
Because the domain of international development is narrower and more specifically purposive
than that of law and philosophy writ large, it is not surprising that RoL discourses in international
development tend to be narrower in scope than those discussed above and involve different stakes.
Most RoL discussions in international development take the form of either debates about how best
to frame RoL and implicitly celebrate the Western governance models the concept is based on as
a standard for developing countries to emulate, or theoretical and technical debates about how to
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create or foster greater RoL in developing countries. Longitudinal accounts of RoL in international
development have also generally pursued two descriptive goals. The first is to critique rather than
to celebrate RoL as a cultural or philosophical artifact of continuous human civilization by drawing
similarities between the current techniques of RoL promotion with past colonial projects.40 The
second, more sympathetic, approach is to situate contemporary RoL promotion work as a
descendant of the normative space that gave rise to both development and international human
rights in the wake of the Second World War,41 or as a new concept for development that emerged
near the end of the Cold War.42 Wherever one draws the historical starting point for RoL, though,
it is generally accepted that that it was in the mid-1990s and the 2000s when it became a dominant
frame for legal reform work in development. This was noticed by Thomas Carothers, who in 1998
observed that RoL was seemingly suddenly ‘everywhere - a venerable part of Western political
philosophy enjoying a new run as a rising imperative of the era of globalization’.43
One way of explaining this sudden emergence is to see it as an outcome of certain policy
reframing that was happening in the mid-1990s.44 In the United States, internal political pressure
to deal with spiralling political and criminal violence in Central America, as well as ideological
pressures to ensure the success of former Communist and ex-Soviet countries in their transitions
to liberal market democracy encouraged a renewal of interest in legal reform projects as part of
development assistance packages.45 For the multilateral development agencies, nearly a decade
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and a half of neoliberal-inspired efforts to reform the economic and legal systems of developing
countries46 had neither produced fruits nor helped them deliver on their commitments to fight
poverty and encourage growth in the Global South.47 The East Asian newly industrialized ‘Asian
Tiger’ economies, meanwhile, were demonstrating that, contrary to neoliberal orthodoxy, heavy
state intervention could be very effective at promoting development, accumulation, and economic
modernization.48
The 1990s, then, was a moment of relative policy disorder where the excessive marketization
of development policy of the 1980s was giving way to a new mindset where the market and the
state were seen as entwined with one another, rather than in opposition. By 1997, the World Bank
in its annual World Development Report 1997, sub-titled ‘The State in a Changing World’, argued
that it was the state that was responsible for promoting sustainable and poverty-reducing
development, and committed itself to a new focus of supporting and strengthening state
institutions.49 At the time, it was not immediately clear what paradigm(s) could or should capture
this,50 but in time the conceptual vehicle through which new policy paradigms for development
were channelled came to be that of ‘Good Governance’, a euphemism that initially stood for strong
institutions, well-functioning legal systems, low corruption and transparency. 51 With this, the
Bank, along with several other donors following thereafter, shifted its position to a stance where
it proclaimed that ‘[d]evelopment without an effective state is impossible… an effective state - not
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a minimal one - is central to economic and social development, but more as a partner and facilitator
than director. States should work to complement markets, not replace them.’ 52 Retaining its
commitment to the promises of liberal capitalism, the Bank advocated a new model for the rest of
the world whereby the state would act as a facilitator of economic development and growth,
complementing rather than controlling markets.53 This focus on the facilitator state emphasized
the importance of institutions as devices to structure market-based societies, and therefore interest
began to quickly grow about what norms, rules and conventions made state entities behave more
or less effectively for fostering and encouraging economic and social growth.54 This shift in Bank
policy inspired other development agencies to follow suit, resulting in a general reorientation in
development thinking to what David Kennedy characterizes as the concept of the ‘good state’, one
that started with economic concerns and later expanded to embrace human rights and RoL as
substantive aspects of development.55
This early association of RoL with the central role of the state as facilitator of economic
development provided both a technical focus of development work as well as a normative
justification for it. To guide its new focus on legal and judicial reform, the World Bank developed
a ‘three pillar’ framework to categorize its RoL work:
First and foremost, the judiciary must be independent, impartial and effective.
[…] Second, an appropriate legal framework must provide enforceable rights to
all. Third, there must be access to justice, without which all laws and legal
institutions are meaningless.56
As Luis Pasará has observed, while on its face this approach seems relatively uncontroversial,
it also justified international intervention on two debatable grounds, first that ‘somehow-better
functioning institutions will result in profound political change’, and second, ‘that the rule of law
is essential to attract foreign investment and promote economic growth.’57 Carothers has long
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observed that all of this rests on the simplistic causal assumption that ‘if the institutions can be
changed to fit the models, the rule of law will emerge’.58
This new adaptation of RoL to development’s purposes by the Bank and other development
agencies provided a new development narrative with a powerful causal logic and sense of purpose.
As a doctrine that places law at the pinnacle of everything and emphasizes rule-following as a
solution to development problems, over time more and more areas of development work came to
be conceptually bundled together with RoL. From the 1990s into the 2010s, development
policymakers and scholars expanded RoL’s domain by absorbing new and disparate goals that
Stephen Humphreys has listed as including: ‘security and crime in post-conflict and “fragile”
states,’ ‘encouraging investment’, ‘achieving governance’, ‘strengthening civil society’,
‘protecting human rights’, ‘fighting impunity’, ‘combating corruption’, and ‘ending the cycle of
hatred’.59 A significant expansion came in 2001, when RoL came to be used as a policy frame for
questions about how to rebuild states following invasions and regime changes, most notably in
Iraq and Afghanistan, and how to strengthen the state’s role in fighting domestic and international
terrorism. 60 From 2001 onwards, the RoL development agenda among development agencies
swelled rapidly along with the amount of funding earmarked for RoL promotion work. By 2006,
almost half of the World Bank’s total lending of USD $24 million had some rule of law component
in it.61 At the height of its occupation of Iraq, USAID reported spending nearly $300 million on
thousands of different rule of law projects in that country alone.62 By the mid-2000s, one could
safely agree with Tom Ginsburg, that ‘the rule of law is not only a philosopher’s concept but a
multi-billion dollar industry and the dominant ideal of our time’ that had ‘captured the policymaking imagination of the West and become our modern mission civilisatrice.’63 At the same time
at the UN, RoL’s conceptual dominance was reflected in its increased use in General Assembly
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resolutions64 as well as in the increasing numbers of UN agencies that were getting involved in
RoL-related work, expanding the UN’s conceptualization of RoL to more and more areas of
interest, like criminal justice65 and peacekeeping.66
While RoL has certainly captured the imagination of development practitioners over the
decades, on the face of it, it is not necessarily obvious why it should have been RoL in particular
that would be the concept to do this. There is, after all, something incongruous about the massive
investment in RoL programming over past decades and the absence of consensus about what it
means. Furthermore, although the wide array of fields to which RoL has been applied all share
some sense that legal reform is somehow instrumentally connected to social and political change,
there is no consensus on which legal institutions are optimal or even important for generating or
facilitating development, nor what effective reform processes would produce such institutions.67
Kristina Simion and Veronica Taylor have argued that because of this RoL came to be treated
more as a ‘synonym for the desirable end-point for state governance, regardless of the underlying
political, economic, legal or social conditions of the state marked for reform… as a public good
that will transform and cure local economic, political, social and geographic ills’.68
From a certain perspective, given its conceptual and policy ambiguity, as well as a dubious
track record of success, it is remarkable that RoL has managed to maintain its discursive
dominance in international development over the years. It is also surprising that amid the concept’s
agglomerative evolution in development that the central concerns of practitioners seem to have
stayed relatively constant. Rachel Kleinfeld once lamented that despite all of the conceptual
debates and changes about what RoL means, ‘rule of law practitioners and scholars keep waking
up to the same predicaments, noting the same things in the same working papers, and then going
back to do the same things... the field of rule of law reform has remained in conceptual infancy,
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unaware of its own history, and as the saying goes, bound to repeat it.’69 In this Kleinfeld implies
that what has been done with RoL is distinct from how it has been conceptualized, but this begs
further questions of what this relationship between concept and practice is that produces such
simultaneous change and stasis over three decades of work. What seems certain, though, is that
studying the concept alone will not provide satisfactory answers to questions about practice, and
vice versa. Any effort (this thesis included) to master the theoretical literature can shed little light
on why, as Kristi Samuels asked in 2006, ‘despite two decades of experimenting, still little is
known about how to bring about [RoL’s] difficult and interdependent social goods.’70 A decade
and a half later, things are hardly any more certain. Nevertheless, there is little denying that RoL
is still ‘everywhere’ in development despite this. These persistent contradictions speak to the
murky interface between concept and practice, and this thesis takes as its launching point the
admittedly risky premise that addressing them as core features of RoL’s social reality will shed
light on what has made it such a powerful concept for development policy, but also a strange and
difficult one for development workers to implement.
1.4 Relating Concept and Practice in Law and Development
Given RoL’s conceptual ambiguity, legal sociologists and law and development scholars have
looked to other ways of describing legal phenomena associated with RoL promotion that do not
centre around any particular conceptual meaning for it. Yves Dezalay and Bryant Garth, for
instance, looked at law’s social and political contextualization to describe RoL promotion as an
overarching transnational phenomenon that interacts with political and cultural realities. In so
doing, they relied on concepts of law not as descriptors of social phenomena, but rather as ‘points
of entry’ to larger discussions about processes of state transformation.71 A different approach has
been to place RoL within ideological and geopolitical frameworks with the aim of extrapolating
RoL’s political meaning from the goals and the strategic benefits pursued by those who have
instrumentalized it in development. Laura Nader and Hugo Mattei, for example, have done this,
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arguing that concepts like RoL exist to justify the political ambitions of powerful actors in
international development, whose actions they condemn as acts of neo-liberal ‘plunder’.72
By avoiding conceptual entanglements, such indirect approaches have been able to shed some
new light on certain aspects of RoL. However, they have been less successful at explaining why
development actors behave the ways that they do in relation to the concepts themselves, or what
effects RoL’s conceptual ambiguities have on how they engage with it in their work. More
attention, therefore, needs to be paid to how concept and practice relate to one another in order to
make sense of these behavioural outcomes in terms of RoL’s meaning. While much has been
written about RoL promotion work in law and development scholarship, relatively few scholars
have engaged with this concern directly. For the most part, RoL has been described as some kind
of nested or subsidiary concept within a larger conceptual domain of ‘development,’ with opinions
differing about whether it is best understood as constituting a distinct ‘field’, ‘discourse’,
‘ideology’, ‘vision,’ ‘perspective’ or ‘paradigm’ within development. Such different approaches
make quite different presumptions about how conceptual notions of RoL relate to the practices of
its promotion, none of which are entirely satisfactory.
It has never been easy to explain the connection between concept and practice for legal reform
work in international development. Decades prior to the ascent of RoL as a dominant discourse, in
the 1970s, David Trubek tried describing law and development generally as having a ‘core
conception’ that viewed ‘modern law’ as an outcome from the process of development, where law
is a ‘consciously formulated and consistently applied’ framework that seeks to ‘ensure that social
life is effectively governed by universal and purposive rules.’73 In such a view, it was idea of
‘modern law’ that provided a vision for legal reform policy goal construction. Trubek also spoke
of semi-visible but powerful theoretical ‘paradigms’ of law and development, like ‘liberal
legalism,’74 that encouraged actors to take certain assumptions as given and ‘effectively channel
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and orient our intellectual work’ in ways that ‘require neither explanation nor investigation.’75
In this law-as-paradigm logic, the connection between concept and practice is strong. ‘Core
conceptions’ and paradigms are understood to focus attention and dictate practice in powerful
ways, so much so that if the paradigm is found to be misguided or wrong, as Trubek then argued,
then the practices that seek to promote it in the developing world must be so also.76 The reverse
logic would also hold, that when projects inspired by and designed to further a given paradigm
fail, this should imply that the underlying problem is fundamentally paradigmatic and conceptual.
In more recent years, Trubek has described different capitalist, socialist, and neo-liberal ‘visions’
as similarly driving law and development work. In his framing, it was the neoliberal ‘vision’ that
promoted the subordinate concept of ‘the rule of law,’ which has since focused practice towards
certain goals associated with RoL.77 However, unlike his work in the 1970s, he has acknowledged
that today it is no longer possible to presume that there are any ‘simple, universal ideas, no
prepackaged reforms ready for immediate and effective transplantation, no clear consensus in the
world of scholarship about the nature, history, and impact of law in any society.’78 The paradigm
for law’s role in and for international development has become much fuzzier or murkier over the
years as international development has absorbed ever more disparate goals (poverty alleviation,
emancipation of women, protection of minorities, political freedom, access to justice, legal
security, etc.).79 Nevertheless, murky or fuzzy, the ‘paradigm’ still plays a commanding role of
some sort.
Stephen Humphreys adopts a similar paradigmatic approach when he argues that the overall
project of RoL promotion in development is one that operates ‘by nudging jurisdictions
everywhere towards a convergent set of norms, principles and institutional mechanisms’ and in so
doing ‘drives and underpins the legal architecture of economic and cultural globalization.’80 Like
Trubek, he views the failures of RoL promotion projects as a fundamentally conceptual problem
for a field of practice that lacked sufficient theorization. Inspired by the work of Jürgen Habermas,
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he offers a description of what he saw as ‘the latent theory that appears to underpin rule of law
work today,’ which involves seeking out a ‘set of assumptions about the respective roles of public
and private actors, the existence and purpose of a public sphere, and the role of the rule of law in
maintaining this set of conditions [that] runs through the field as a whole without apparently
needing to be demonstrated or queried.’81 Although Humphreys explicitly refrains from defining
RoL or taking any normative stand on its promotion in development, he is nevertheless analytically
rooted in a standpoint where practice can be better understood and evaluated through an
elaboration of concept and theory.82
Michael Trebilcock and Mariana Mota Prado have also spoken of how grand ‘views’ and
‘perspectives’ on RoL function to justify certain development practices when they describe how
economists turned law and RoL into instruments for achieving economic goals in the 1980s and
1990s.83 In their reading, the more ‘optimistic’ a perspective is, the bolder its claims will be about
the impact and benefits of doing whatever work it inspires, and any failures and imbalances that
result in practice, then, can be traced back to embedded perspective errors.84 Sam Adelman and
Abdul Paliwala also adopt this framing when they argue that as a sub-field of development
discourse, the ‘underlying theme’ of law and development law in general is ‘the instrumental one
of law as the institution which can produce civilization or development’ that ‘pervades policies
and practices.’85 This underlying theme, they argue, is both naive for believing that the adoption
of northern institutions will automatically produce development outcomes, and because it was
never ‘owned by those subjected to it,’ then it is suspect in practice as necessarily something that
is ‘imposed on populations’.86
All of these approaches take for granted that concepts, ideas, visions, and perspectives frame
and shape action and practice. While this provides useful traction for critiquing the results of RoL
promotion work in terms of theory, it is less useful for explaining why or under what circumstances
concept and practice often appear differentiated from one other in reality. This logic of conceptual
framing really only allows for two explanations: either that there is some fault in the originating
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concept(s) that practice corrects, or alternatively, that failure results from practitioners
delinquently deviating from conceptual ideals. In other words, this presumes that concepts can
cause practice failures either by being bad or wrong, or when they are misunderstood or poorly
applied by development actors. This logic has a hard time accounting for something that Brian
Tamanaha has observed, which is that legal practitioners in development are rarely affected by
conceptual problems in theoretical discourses about RoL. 87 The conceptual paralysis that has
locked theorists into interminable debates about RoL’s ambiguous meaning has not prevented RoL
promotion work from happening in international development, and as will be seen in later chapters,
only very partially affects RoL professionals’ views on RoL. It is because of this that Tamanaha
likens RoL more to an ideology that is a ‘redux’ of modernization theory, one whose connection
to practice is to symbolically legitimate, rather than determine, the work that is done in its name.88
He admits to ‘no feeling of betrayal or irretrievable loss if ideals are tainted or a theory does not
“work out” in the real world… Ideals are something to strive toward, and theories are just tools.’89
For Tamanaha, ideals and theories like RoL are situated in structures of economic and political
power relations that determine the dominance of certain ideas over others. Law itself, though, has
no ‘special ability to deliver desired development goals,’ he argues. It ‘cannot deliver in and of
itself because it swims in the social sea with everything else.’90
In a similar fashion, Bryant Garth has spoken to the distinction between concept and practice
as an explanation for the persistent failure of legal reform work in development, something that he
attributes to ‘the importation of ideas and approaches that have grown out of very specific contexts
in Europe and the United States’ that then ‘hit local limits.’91 For Bryant, then, both theory and
practice will always diverge because they are always subject to contextualization pressures at
different policy and implementation locations. This takes the form of various ‘palace wars’ among
actors within the political contexts of both the providers and recipients of development assistance,
processes that inevitably differentiate how concepts are understood and utilized.92
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In short, the notion of there being some comprehensive or coherent conceptual RoL ‘paradigm’
(or ‘vision’, ‘perspective’, etc.) that determines action and practice in RoL policy and project work
in reality is difficult to square with how RoL can be so ubiquitous in development in spite of wide
theoretical disagreement about what it means. If anything, it suggests that conceptual ambiguity
and incoherence has little effect on RoL’s discursive power and presence in practice. While it is
clear that RoL conceptually is omnipresent in international development, people will have multiple
and various understandings of what it means and what makes it meaningful. Thus, as a concept
RoL seems to be doing something different and more enigmatic than framing and directing
development work. Its omnipresence does not necessarily equate to it having coherence, or
directing work that is done in its name. Thus, despite its ubiquity, what RoL is and means for
development continues to be effervescent and perplexing.

Conclusion
There is something about the way that the concept of RoL interacts with the work done to
promote it in international development that makes it strange. A number of scholars have already
pointed out their differences, but to date little work has been done to explain how they are interconnected in ways that can explain RoL’s effervescence and paradoxical appearances to those who
work with it. This, therefore, is a study of how RoL ‘works’ in international development, and
offers the argument that understanding how it ‘works’ is closely connected to what it ‘means’ and
is a better way of understanding what makes it meaningful for development than approaching it
through descriptions of its conceptual meaning alone would be. RoL as it is depicted in political,
legal, and philosophical theory is ambiguous and ‘essentially contested,’ and therefore can offer at
best only very uncertain guidance for how one might ‘implement’ or ‘promote’ it anywhere.
Nevertheless, RoL promotion work has been ongoing on a massive scale for the past three decades
despite this. Without better understanding of how concepts like RoL relate to development
practice, however, one is left with little ability to explain how and why this is possible, or even
what purpose and role concepts like RoL have to begin with in development work. This thesis will
argue that by appreciating the mechanisms by which concepts like RoL operate and flow through
the complex architecture of international development, and how this changes and fragments their
meanings in the process, one should never be surprised that the practice of RoL’s promotion looks
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different from the concept that inspired it. Indeed, one should expect that it will always look
different. This, of course, is not to say that the concept is irrelevant to practice, but only that it
matters in ways that are contingent on a wide array of structural and contextual factors over which
the concept itself has little influence or sway. RoL as a concept, in other words, only ‘rules’ the
practice of its promotion in limited and specific ways.
While pursuing this kind of explanation automatically precludes this thesis from ever aspiring
to a singular overarching theory or new definition for what RoL means, it will provide a means
and vocabulary for critically evaluating where and how and to whom RoL is meaningful. Chapter
2 will lay out the theoretical framework and methodological approach that this project has taken
to answer the questions that this chapter has posed. The results of this approach will be laid out in
the four chapters that follow, each of which engages with the fragmentation of RoL’s meaning and
meaningfulness in and for international development by examining a number of constituent
mechanisms and processes by which RoL’s meaning is modified and reproduced. Chapter 3 will
introduce the metaphor of international development being a ‘transmogrifying duplicator machine’
to discuss generally the means by which RoL was turned into a dominant policy paradigm for
development and what new forms of knowledge production about RoL ensued as a result. Chapter
4 will explore how RoL’s meaning is fragmented by the manner in which it is deployed as policy
by international organizations and agencies. Chapter 5 observes further meaning fragmentation
through the processes by which RoL promotion projects are created and reported on, and Chapter
6 will descend to the level of individual RoL project implementers who have to make sense of
RoL’s meaning fragments while they promote it through their work. Chapter 7 will bring the thesis
to a close, offering some birds-eye concluding remarks on the implications that this portrayal of
RoL has for both scholars as well as development workers.
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Chapter 2

Theoretical, Methodological, and Interpretive Framework

Introduction
The previous chapter described how efforts to understand RoL can and have been stymied by
a number of apparent paradoxes that stem from confusion about what it is, what it means, and how
it works in international development. It also proposed that part of the reason why RoL appears
paradoxical is because not enough attention has been paid to the question of how RoL as a concept
informs and interacts with practices of RoL promotion in development. While RoL is seemingly
‘everywhere’ in international development, its meaning is still poorly understood and highly
contested. Somehow this has not dimmed its appeal for development policymakers, though, and
over the past three decades it has become a dominant and ubiquitous frame for law and
development assistance in spite of this. While few doubt its normative importance, when it comes
to applying, or promoting, or fostering, or ‘developing’ it anywhere, RoL has proven difficult to
pin down in any comprehensive fashion.93 These tensions and contradictions seem central to what
RoL is as a social phenomenon in development, but they also make it complicated to describe. The
purpose of this chapter is to provide a theoretical perspective, a methodological approach, and an
interpretive strategy that will permit an empirically rooted description of RoL in international
development that can coherently reconcile these apparent paradoxes as core features of its social
reality.
The central theoretical argument is that much of what makes RoL as a concept difficult to
relate to the practice of its promotion arises because it is misleadingly treated as something whose
meaning is independent and free-standing, such that it can either be ‘applied’ to social reality, or
whose meaning can somehow be located within material, quantifiable features of different
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societies. Almost every depiction of RoL in both legal theory and policy literature portrays it as
such, whether as a legal or political principle; 94 an idealized political and administrative
arrangement;95 a cause or outcome of social change or progress;96 or a product of political culture
and tradition,97 among others. As subsequent chapters will demonstrate, while seeing RoL this way
can be useful for describing RoL abstractly, implementers of RoL projects often struggle with
practical applications of it to their work when its ambiguous conceptual contents seem to have
little tangible relevance to the material and contextual realities that they can encounter on the
ground.98 Because of this, even for those who are professionally engaged with its promotion, RoL
can still appear frustratingly mysterious, unknowable, or useless to them. This chapter proposes
that for understanding RoL’s relationship (and relevance) to the practices of its promotion in
development it is more useful to describe it in relational terms, rather than as a free-standing
concept. This means looking at RoL not as a free-standing complex of categorized conceptual
terms and norms, but instead as something whose social meaning is constituted through the
processes by which development actors and institutions act upon it, however they understand it. In
other words, rather than regarding RoL as an independent concept that possesses inherent meaning,
this thesis will explore RoL’s social meaning as a relational construct whose shape and usage has
evolved in particular ways over time. Doing so will make sense of RoL’s apparent paradoxes and
will render RoL more descriptively tractable for discussions about RoL promotion practices,
thereby allowing for some understanding of how RoL ‘works’ in international development.
The central methodological claim here is that understanding how RoL ‘works’ in international
development requires investigating what makes it individually and inter-personally meaningful as
a concept to those engaged in its promotion and in what ways. This is quite a different exercise
than asking what RoL means conceptually. The position taken here is that regardless of how RoL
is theoretically defined, what is more relevant to practice is how it is made meaningful by those
who internalize, interpret its meaning for themselves, and act upon it in structured settings in a
plethora of idiosyncratic ways. Such an approach lends itself best to a qualitative empirical

94
95
96
97
98

Jeremy Waldron, 'The Concept and the Rule of Law' (2008) 43 Georgia Law Review 1.
Gordon Barron, The World Bank & Rule of Law Reforms, LSE Working Paper Series No. 05-70 (2005).
Barry Weingast, 'Why Developing Countries Prove so Resistant to the Rule of Law' in James Heckman, Robert L
Nelson and Lee Cabatingan (eds), Global Perspectives on the Rule of Law (Routledge 2010).
Tamanaha, On the Rule of Law: History, Politics, Theory (n 13).
David M. Trubek, 'The "Rule of Law" in Development Assistance: Past, Present, and Future' in David M. Trubeck
and Alvaro Santos (eds), The New Law and Economic Development (Cambridge University Press 2006).

36

investigation, but one whose ambitions must be modest. It cannot aim to provide a complete or
comprehensive description of RoL. Gathering and (re)assembling different perspectives on RoL
can offer, at best, a hint of the scale and complex functionings of how RoL ‘works’ as a social
phenomenon in international development. However, anything that is said of RoL by any observer
or informant, including this thesis, can only be treated as limited and fragmentary indicators of a
greater whole.99 As such, this project cannot aspire to any singular or comprehensive claim about
what RoL is, and instead it will devote itself to seeking out the mechanisms that underlie and
structure RoL’s relational reality in ways that can help with understanding how it ‘works.’
Doing so, however, brings certain consequences that complicate how interview data can be
interpreted, most notably the epistemological problem of how subjective views on RoL can speak
to or inform any larger notion of RoL beyond the individual. To address this, this thesis turns to
‘Critical Realism’ for inspiration100 Critical Realism is a post-positivist philosophical framework
for the study of science that is most often associated with Roy Bhaskar, and generally concerns
itself with questions about the ontology of social reality. Critical realists assume that human
knowledge of reality is always socially and culturally situated in time and place, and they combine
interpretation with observation to make cautious causal statements about reality that rely on
potentialities within structures and processes rather than mechanical and certain relations of cause
and effect. For reasons that will be elaborated on below, this analytical perspective provides a
useful means of interpreting differing subjective claims about RoL’s reality in order to make an
argument about RoL’s general meaningfulness.
With all of this in mind, this chapter will begin with a brief discussion of what it means to
describe RoL as a ‘concept’ (as opposed to a ‘principle’ or a ‘value’ etc.), which will be followed
by an introduction into the ‘relational’ as an alternative ontological starting point for analyzing
RoL promotion in development. The chapter will then delve into a qualitative methodological
approach that is based on a relational perspective, which will be followed by a critical realistinspired interpretive strategy for the interview data that was gathered. Taken together, these will
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lay out the theoretical, methodological, and interpretive scaffolding upon which the subsequent
substantive chapters will be built.
Aside: On RoL as a ‘Concept’
Before going further, it is important to make a clarification about this thesis’ labeling of RoL
as a ‘concept’. Chapter 1 described how RoL has been given many guises to wear as scholars have
described it variously as a value, a principle, a tradition, a norm, and a development outcome,
among others. For the most part, this thesis will refer to RoL simply as a ‘concept’, where ‘concept’
is meant in its most generic sense as an object and a product of individual and collective
cognition. 101 This is an explicit choice to avoid imbuing the term ‘Rule of Law’ with any
preordained normative features or causal expectations that otherwise might be implied by calling
it a ‘value’, or a ‘principle’, or a ‘tradition’, etc. This is not to argue that RoL is none of these,
however. Nor is this an argument that in fact RoL has no normative content at all. Rather, the
purpose behind referring to RoL generically as a ‘concept’ is to maintain its ontological diversity,
in the sense of it being an encapsulating point of reference that can accommodate all of its many
guises without necessarily excluding or preferentially selecting any above others.
If this seems unusual, it is worth remembering that doing this is not new or novel in legal
scholarship. Back in the 1970s, the legal anthropologist Leopold Poposil similarly described ‘law’
itself as a ‘concept’, arguing that,
[a]lthough it is composed of a set of individual phenomena, the category itself is
not a phenomenon - it does not exist in the outer world. The term ‘law’
consequently is applied to a construct of the human mind for the sake of
convenience. The justification of a concept does not reside in its existence outside
the human mind, but in its value as an analytical, heuristic device.102
For the purposes of this thesis, RoL will be treated as a ‘concept’ whose manifold
interpretations and uses by human actors, when taken together, represent the totality of what it ‘is’
101
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as a patterned social phenomenon. In this sense, RoL is taken to be more than simply what people
say it is, while recognizing that what people say about it constitutes ‘the empirical stuff’ about
which larger conclusions can be made about patterns of interaction between concept and use.103
However, adopting such an approach precludes any possibility that this thesis will be able to
resolve RoL’s core ambiguities in any singular or absolute sense. It hopes only to make sense of
its contradictions and paradoxes. While in a way this is liberating for the author, it also presents
some obvious challenges to speaking about RoL coherently or with precision. Whatever ambiguity
that will inevitably result will be mitigated with reference to specific descriptions of RoL’s
particular manifestation and its effects on the lives of those who promote it in international
development.
2.1 RoL’s ‘Relational’ Reality
This thesis proposes to make sense of RoL’s apparent paradoxes by treating it as a
relational legal and social concept. This means to suggest that RoL’s social reality is describable
in terms of relational patterns as a historical and cultural artefact of cognition that manifests itself
in particular ways in the field of international development. To borrow from Margaret Somers, this
relational rendering of RoL will describe it as embedded in ‘structures and histories composed of
configurations and coordinates of ideas, epistemological rules of validity, cultural logics, and so
on.’104 In sociology, ‘relationalism’105 refers to a collection of research methodologies that ‘affords
primacy, both ontological and methodological, to interactions, social ties (‘relations’), and
networks.’106 They were originally developed to challenge mainstream approaches that restricted
researchers to describing social phenomena either in terms of autonomous actors with internal
agency, or structural external forces that constrained or enabled individual action. Relational
approaches emerged, in other words, to describe social phenomena that were not easily rendered
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down to core essences, values, features, or functions.107 They offered researchers an alternative
way of describing the social in terms of fluid processes, where both individuals and social
structures are embedded within and given meaning by relations between actors.108
To speak of social phenomena in terms of ‘relations’ is hardly new. Karl Marx once
described ‘capital’ in relational terms: ‘not a thing, but a social relation between persons which is
mediated through things.’109 Adam Smith’s famous ‘invisible hand’ was also relational, ‘invisible’
because it is an emergent property of social relations of exchange. 110 Despite this heritage, a
‘relational turn’ in the social sciences only recently occurred as scholars have increasingly begun
to use social network analysis to overcome the separation between collective and individualist
explanations of social phenomena. 111 Relational research focuses attention away from the
constituent variable features of individuals or collectives that are at the core of many positivist
approaches, and instead zeroes in on interactions, or ‘transactions’, as the site where social
meanings are generated. From a relational perspective, individuals and groups derive their
identities and understand things as meaningful only through their interactions because they ‘are
inseparable from the transactional contexts within which they are embedded.’ 112 Because
transactional contexts are often variable and changing, the relational description ‘embeds the actor
within relationships and stories that shift over time and space and thus precludes categorical
stability in action’.113 Taking relations as the central point of focus significantly changes the way
that one speaks of social reality. ‘Power’, for instance, ceases to be understood as a quality that
one ‘has’ or ‘possesses’ in some quantity that one can then instrumentally ‘use’ to dominate
others,114 but instead becomes a relational construct that is describable as a kind of potential for
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action that is permitted or frustrated by the types and structures of relations that one has with
others.115 The analytical benefit of making ‘power’ a property of actor relations is that it allows
for descriptions of its variability and dynamism in ways that are less possible when it is described
as something fixed or as some quantity that can be held or enjoyed by a person, institution, or
social role.
In this vein, this paper will adopt a position that RoL’s paradoxes and the ‘work’ it does in
international development can be best understood when RoL is seen as a relational construct rather
than as something whose social reality consists of its conceptual attributes.116 As seen in Chapter
1, most RoL scholarship describes it in free-standing, non-relational terms.117 Whether as a quality
or normative value that modern societies somehow possess, or as a desirable social outcome or
state of being, RoL is treated as something that is separate and universal, existing on some higher
abstract plane where it is assumed to interact with other equally abstract concepts, such as ‘legal
systems’ or ‘legal culture’ in ways that produce real social effects. Most RoL-focused international
development projects are motivated by their anticipation of social benefits that are expected to
flow from activities that are seen as ‘promoting’ this universal value or finding ways to embed it
somehow in a targeted country or society.
This presumption that RoL exists as a free-standing normative value that is universal through
time implies that differing manifestations of it in social reality must be deviations from whatever
standard it sets. It also presupposes that deviations can be addressed or even eliminated through
better understanding and greater consensus around the norm. Furthermore, greater understanding
can be achieved by breaking it down into component parts, measuring and evaluating the variable
qualities of those parts, and then establishing their effects on other things. 118 RoL promotion
projects in development are justified with theories of change that take the empirical absence of
RoL in a given place as both the explanation of a need for more of it, as well as basis for knowing
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how to provide it. 119 This then produces change explanations and expectations about RoL
regarding how its various sub-components impact wider social conditions, or are themselves
affected by them. On the basis of these theories of change, RoL is then ‘promoted’ through
engineering changes to social variables that serve as proxies for RoL’s constituent components, on
the presumptions that improving them will improve, or ‘foster’ RoL in turn. While this might make
logical sense, especially when one has committed to a starting definition for RoL, empirically
identifying RoL has proven very difficult to do with any consistency or precision, making it
difficult for researchers to fit social reality into RoL’s various conceptual frames.120
In part, this is due to outsized expectations that are created by treating RoL as a universal value,
which implies that it should be as equally meaningful to those who write about it as to those who
work to promote it professionally. Several legal scholars have been critical of how this does not
bear out in practice and how RoL is promoted in ways that do not seem to quite match its
conceptual ideals. 121 Indeed, those differences between theory and reality have made scholars
strongly critical of development practitioners for being negligent122 or for participating in some
larger ideological geopolitical conspiracies to subvert RoL’s normative premises.123 This paper
argues that these critiques and charges are somewhat unfair to practitioners because their starting
presumption that RoL’s reality is normative and singular demands too much of both the concept
and the practitioners, distracts attention from the larger picture of how concepts like RoL ‘work’
in development, and places overly high expectations on the capacity of concepts to direct work in
specific ways.
This paper does not deny the ‘realness’ of RoL, but it also does not see the contents of its
conceptual meaning as necessarily that which makes it materially or normatively ‘real’ for the
practice of promoting it in international development. Rather, it is the people and institutions that
utilize the concept to frame their understandings of the world, make choices, behave and speak
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about it in particular ways that gives it its social life. For the purposes of this study, therefore, RoL
in development is treated as ‘real’ and ‘existing’ only insofar as people and organizations speak of
it and treat it as real and interact according to different logics and reasonings that relate somehow
to its meaning. Evidence of this is found in project and policy documentation of selected RoL
projects as well as the voices of a diverse cohort of interviewees who participated in them. Read
together, these provide glimpses not of RoL’s material and autonomous existence, but rather of
the interactive and interpretive processes that animate it in international development.

2.2 Relational Methodological Considerations: Networks, Discourses, Practices, and Change
Dynamics
Thus far, this thesis has given itself the challenge of speaking to RoL’s apparent paradoxes by
examining concept-practice interactions from a relational perspective that can embrace RoL’s
multiple conceptualizations and varying manifestations in international development. If this seems
like an overly complex task, one must keep in mind Ferguson’s observation that, like RoL, any
discursive social phenomenon is ‘bound up in a complex causal relationship with the stream of
planned and unplanned events that constitute the social world.’ 124 Despite that complexity,
however, it is not hard to imagine how any effort to describe how RoL ‘works’ in international
development must involve connecting the ways it has been imagined to what actors have done
with it over the past three decades or so. To make these connections through a relational lens, this
thesis draws inspiration from four different types of methodological approaches that have been
taken in recent years to study relational social phenomena with interactive features, namely:
networks, discourses, practices, and history. This thesis will draw on elements of all four in order
to achieve a holistic, if admittedly imperfect, description.
‘Networks’ are of interest to relational studies because they are, by definition, patterns of
interaction and interconnection.125 While network research is typically interested in the structure
of networks, relational perspectives on networks have attempted to understand network
phenomena by incorporating qualitative and contextual empirics in their analyses that view social
actors engaged in multiple, complex relationships with different people in different contexts, while

124
125

Ferguson (n 4) 276.
David Easley and Jon Kleinberg, Networks, Crowds, and Markets: Reasoning about a Highly Connected World
(Cambridge University Press 2010) 1.

43

managing multiple relationally-constructed identities.126 It also requires taking into account the
‘cognitive maps’ through which network-situated actors understand and impart meaning to their
social environments.127 As Jan Fuhse has observed, social meaning in networks arise from ‘the
expectations, symbols, schemata, and cultural practices embodied in interpersonal structures.’128
The relational meaning structure of networks has been imagined as consisting of the ‘culture of
symbols, schemes, and scripts diffused in a particular network’.129 Charles Tilly has argued that
such internal scripts and conventions exist in order to solve organizational problems and to
constrain action through clarifying, maintaining, and changing the categories through which
network actors make sense of the world around them.130 Networks in this sense are more than just
linkages between people; they are also engines of coordination and resource mobilization made
possible by the confluence of shared understandings of rules, conventions, and shared experiences.
For this thesis, the transmission of conceptualizations of RoL and the deployment of resources
in its promotion in development work have been imagined in terms of networked interlinkages
between actors engaged in RoL promotion in development. The social meanings of RoL that
suffuse through international development networks are thus considered manifestations of RoL’s
meaningfulness brought about through structured practice interactions that are shaped by available
symbols and scripts that actors use to make sense of what constitutes desirable or appropriate
action.131 Thus, what is of interest here is not identifying any ‘RoL network’ in particular, but
rather understanding how network structures act as contextual factors that shape how actors behave
and make RoL meaningful to themselves in various ways.132 In this sense, network ‘structures’ are
worth considering when describing the conventions that interconnected actors observe in their
interactions, as well as the uneven distribution of resources and power imbalances that affect them.
The shared understandings about the world that are negotiated through and generated by network
interactions offer both opportunities and constraints on actor behaviour, thereby making ‘structure’
not something that necessarily determines action, but nevertheless something that actors ‘work

126
127
128
129
130
131
132

Crossley, Towards Relational Sociology (n 115) 164.
Mireia Bolíbar, 'Macro, Meso, Micro: Broadening the 'Social' of Social Network Analysis with a Mixed Methods
Approach' (2015) 50 Quality & Quantity: International Journal of Methodology 2217, 2220.
Jan A. Fuhse, 'The Meaning Structure of Social Networks' (2009) 27 Sociological Theory 51, 51.
Ibid.
Charles Tilly, Durable Inequalities (University of California Press 1998) 21.
Fuhse (n 128) 68.
Crossley, Towards Relational Sociology (n 115) 179.

44

within and around’.133
The relational study of ‘discourse’ looks to the language and ideational content of those
network transactions for clues about how actors imagine the world(s) that they inhabit and the
relations they have with one another. Discourse research first emerged in the 1960s largely to
explain how power was exercised and reproduced through the production of knowledge. 134
Speaking of ‘discourses’ permitted scholars to have such discussions without having to commit to
fixed standards of objective ‘truth’ or moral ‘rightness.’ In such studies, language is seen as
constituting, rather than just reflecting, social reality135 through the formation of concepts within
the contexts in which they are used.136 Discourses are structured by the historical conditions of
their existences, their rules of formation (i.e. what can and cannot be said), and how they can
exclude actors whose expressions and practices do not reflect the prevailing discursive order.137
According to Hans Herbert Kögler, discourses also provide symbolic forms that act as
backgrounds that individuals use to orient themselves in their own subjective realms, making
discourse neither determinative nor arbitrary, but meaningfully contingent on subjective
interpretation.138 Discussing RoL discourses in relational terms, therefore, involves asking what it
is in discourses about RoL that enables, shapes, and/or constrains the behaviour and exercise of
agency of those development actors who engage with and give voice to it in their relations with
others.139 In such a frame, one can expect discursive deviation and variability to result from actors
interpreting and acting on texts and concepts in their own subjective manners and in their particular
contextual environments.
By describing concepts like RoL in the form of discourses, it becomes possible to understand
it as something that can be (re)produced, transmitted, modified, interpreted, and received by actors
engaged in networked transactions with others.140 Doing so requires being mindful of what makes
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discourse meaningful to actors: how it helps or hinders their understanding of their environments,
how it ties them to their symbolic worlds, and how it helps them to tell stories and narratives of
who they are and what they believe. 141 In this way, one can consider a relational discourse
approach as one that understands discourse as something that is ‘mediated’ through actors as they
encounter and navigate the world around them through their interactions with others. 142 The
‘meaning’ of RoL as discourse, then, can be understood as being embedded ‘in the actions that
people take with it,’ rather than as existing independently or autonomously within texts,143 and is
made manifest through ‘verbal and textual tools working their way into practices, material objects,
and the built environments.’144 In this way, it becomes possible to explain how a concept like RoL
can become discursively dominant in any given setting without relying on its inherent conceptual
validity, but rather on degrees of actor consensus,145 which is broadly dependent on the ‘cultural,
historical, and philosophical experiences’ by which interacting network actors share meanings
and solve problems.146
Imagining RoL discursively in a relational study is somewhat different from attempting to
define it as a discourse, however.147 Saying that RoL has discursive aspects simply acknowledges
that there might be variable and competing claims about its meaning and conceptual content.148
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This cuts against the grain of much legal scholarship on RoL that is concerned with protecting or
enhancing RoL’s conceptual coherence and considers its variable and contested meanings as
something that is problematic, something that is worth resolving or settling by seeking out its
‘common core’. 149 What RoL scholars do rather less of is to examine what social effects its
contestation produces, or to explore how variable knowledges and ‘truths’ about RoL are produced
by differently structured social interactions and power relations. Rather than seeking out a unifying
principle or coherent vision for RoL promotion in development, a relational discursive study
instead should ask how ‘RoL’ came about as a term of art in international development and what
conditions make RoL knowledge both possible and persistently desirable in theory and in practice.
Such an approach challenges one to imagine how actors’ encounters with their contextual and
inter-relational realities may or may not encourage them to change and adapt RoL to suit their
idiosyncratic contexts and particular needs. Any claims to truth by texts or actors then become
indicators of larger discursive processes and structures to which they are related in contingent,
non-mechanical, ways.
By not privileging RoL with conceptual stability or any singular meaning, and by not taking
any normative position on what should be done with it, the particular discursive evolution of RoL
promotion in development can be seen in evolutionary terms, 150 structured along sequential
developmental logics that emphasize RoL in particular ways at different moments in time.151 It
also allows for explanations of how the nature of development work impacts the attractiveness of
certain forms of RoL over others, such as understanding RoL as a technical, neutral process of
modernization, rather than as a cultural product of a particular historical, geographic, philosophical
tradition. While the latter reflects some early theoretical discussions about RoL,152 it is easy to see
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how it would pose a problem for RoL practitioners in development by suggesting that their job is
to propagate a particular set of cultural beliefs, rather than to provide technical assistance to
countries to help them pursue universally desirable paths of modernization.
Beyond networks and discourses, a third consideration for this study is how to address why
development actors promote RoL in the ways that they do, which can generically be referred to as
a question of ‘practice’. While commonly associated with Pierre Bourdieu,153 a relational study of
‘practice’ might be better served by Adler and Puiot’s description of practices as ‘competent
performances’ in the sense that they are ‘socially meaningful patterns of action which, in being
performed more or less competently, simultaneously embody, act out, and possibly reify
background knowledge and discourse in and on the material world.’154 Practice in this sense speaks
to particular types of patterned behaviour that actors engage in within and in response to their
interactive environments along certain socially constructed and directed paths, connected to and
influenced by discourses, that may constrain, but not dictate, their behaviour in their relations with
others. In this sense, ‘practice’ can be seen as concerned with how norms cognitively materialize
in the ways that actors make their behavioural choices.155
Because behaviour takes place in social settings, norms are related to actor behaviour through
the ways that they are socialized within interactive contexts. Actors engage in ‘practice’ within
structured social contexts where they interpret and resolve competing discursive claims while
assessing and contrasting different perspectives to carve out choices of actions and position
themselves vis-a-vis others in desirable ways.156 Practices overlap with networks in discussions of
institutional norms and conventions and can be imagined as influences on actor behaviour within
institutional settings, as much development work is. In this sense, institutional practices can be
highly patterned in ways that ‘depend on the social construction of meaning in expectations,
relational frames, stories, identities, and roles.’157
To acknowledge the importance of ‘practice’ then is to recognize that the mere existence of
normative or policy frameworks is not enough to explain actor behaviour. Understanding RoL
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promotion as ‘practice’ requires understanding the socialized contexts in which RoL development
workers determine what constitutes appropriate behaviour and interpretations of RoL in light of
the particular contextualized present realities that they face. Doing so is important for any
explanation of how a concept can actually ‘do’ anything in practice.158 For Thomas Carothers,
RoL’s conceptual ambiguity makes distinguishing concept from practice essential for
understanding how development actors engaged in RoL promotion can understand how to do what
they do. When he caricatures this as: ‘we know how to do a lot of things, but deep down we don’t
really know what we are doing’, this can only make sense when knowing ‘how to do a lot of things’
refers to knowledge of ‘doing’ RoL promotion work even in the face of conceptual ambiguity or
uncertainty.159 Instead, as will be seen in future chapters, RoL practitioners develop very rich bases
of practice experience, which they inform by developing their own interpretations of concept to
make sense of however and wherever they are contextually embedded.
Since RoL has not been promoted the same way over the past 30 years, a final theoretical
consideration for a relational methodology is how to speak of change. Change is appreciated here
in terms of how networks, discourses, and practices have changed over time. Although this thesis
is not really a history of RoL or of RoL promotion in development as a single, core experience, it
has a necessarily temporal character by seeing RoL’s meaning as evolving and arising out of a
multitude of intersecting forces and dynamics that only at considerable distance can give the
appearance of being an abstract unity. The point here is not so much to offer a history of RoL in
development but rather to seek out the evolving mechanisms that have shaped RoL actor
relationships, discourses, and behaviours over the years in ongoing processes of change.160 In this
way, RoL as a story of change becomes a story of the changing ways that actors have made sense
of and managed it in their interactive contexts. Aspects of RoL promotion that are repeatedly
played out in the same or similar ways at different times and places can be treated as evidence of
the existence of strong underlying mechanisms at work that retain its discursive or practice
coherence, while variation can be seen as indicative of weak or non-existent retaining mechanisms
in place. Understanding RoL promotion as development in this way makes it easier to make sense
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of why scholars like Rachel Kleinfeld can, on the one hand, observe key ‘turning points’ and an
evolution in RoL promotion practice over time in one place,161 while elsewhere lamenting that:
Like the movie Groundhog Day, rule-of-law practitioners and scholars keep
waking up to the same predicaments, noting them in the same working papers,
and then going back to do the same things. Despite its importance, the field of
rule-of-law reform has remained in its conceptual infancy, unaware of its own
history, and as the saying goes, bound to repeat it.162
Taken together, this view of RoL promotion in international development provides a novel
perspective that can emphasize its conceptual instrumentalization, experimentation, and adaptation
by development actors in response to changing circumstances. It also permits a story to be told of
both RoL’s relative and persistent popularity, stability, and discursive strength while also speaking
to the difficulties that RoL workers have experienced with trying to contain or maintain its
conceptual and practice coherence through time. Because relational approaches embrace both
structure and agency, behavioural patterns and choices of interacting actors can be interpreted as
evidence of structural and cognitive social mechanisms that are driven by the intentions, wishes,
desires of actors and their interactions. Kratochwil argues that this necessarily makes causal
descriptions of changing social processes ‘fundamentally different from the causes of nature.’163
To meaningfully explain process mechanisms rooted in action and behaviour requires:
… placing an action within an intersubjectively understood context, even if
such imputations are problematic or even ‘wrong’ in terms of their predictive
capacity. To have ‘explained’ an action often means to have made intelligible
the goals for which it was undertaken.164
Crossley makes an analogy with football to explain this variability of outcomes in structured
settings: ‘everyone plays in accordance with the rules, in established teams, with pre-determined
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resources, but the precise course and outcome of the game are unknown in advance and depend
upon what players collectively do and how they interact.’165 Thus, for relational studies the social
reality that is observed is constituted by changing combinations of social interactions and the
meanings that are produced in them through practice and discursive interchange. As will be
discussed later (see ‘Interpretation’ below), this requires interpreting observable social phenomena
as both structured as well as ‘emerging’ out of ongoing processes of change, while also
appreciating that in any individual case there will be difference and variation. This gives RoL’s
social reality a certain quantum aspect, where ‘what appears as a solid particle is also a wave…
structure is also process’.166 Before entering that discussion, however, it is necessary to outline the
approach that has been taken by this thesis to interpreting RoL’s reality and gathering data in a
way that can take all of these theoretical considerations into account.

2.3 Interpretation
Painting in very broad brushstrokes, one can say that this thesis is making a particular claim
about how RoL ‘works’ in international development. It made use of 40 qualitative interviews
(described below) to investigate the connection between concept and practice in a globally diffuse
line of work that has evolved over the course of at least three decades. The temporal and geographic
scale of this means that any interview data gathered had to be interpreted in ways that can provide
some sense of a bigger picture. Grasping what that ‘bigger picture’ is, though, begins with
appreciating that many of the paradoxes about RoL that have motivated this project seem to
revolve around confusions about the relationship between what RoL ‘is’, what is known of it, and
what is done with it. At the very least, one can say RoL ‘exists’ as a ‘real’ concept because it
exhibits real effects on people and entities, and therefore telling a story about RoL in development
requires an interpretive framework that is able to account for the concept as well as its structure
and social construction, and the social effects of its meaning. This is a tall order, and one that is
not easily addressed by positivist and post-positivist approaches to empirical research, which is
why this thesis turned to the school of ‘Critical Realism’ for guidance on how to make sense of
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the interview data.
Critical Realism is normally associated (in the English speaking world) with the work of Roy
Bhaskar,167 Margaret Archer,168 and Andrew Sayer,169 among others, who argue that the social
world is constructed by and for humans, but also that there are ‘intransitive’ aspects of that world
of which humans can have erroneous, limited, or no knowledge.170 Critical Realism is sympathetic
to both social constructionists and positivist material realists and employs a dualist epistemology
based on a realist social ontology that gives primacy to researching relationships between agency
and structure. 171 Bhaskar observed that there are different ways to describe reality and
distinguished between the mere ‘nominal essences’ of things, which are the properties that are
needed for them to be identified as particular types, and their ‘real essences’, which are ‘structures
or constitutions in virtue of which a thing or substance tends to behave the way it does.’ 172
Understanding social phenomena in this sense involves more than just description and also requires
explanation of the generative or enabling processes that explain why they exist in the ways they
do. For critical realists, the fundamental purpose of social science research is to produce
generalizing claims by explaining social phenomena in terms of the causal mechanisms that
produce them. Social structures are dependent on human activity and as such, causal mechanisms
underlying social realities are empirically understandable as possessing certain ‘potentialities’ that
enable and/or constrain action or behaviour in certain ways.173 This represents the move from
explaining ‘what’ questions to asking ‘why different contexts, conditions and aspects of X can
cause Y’ in terms of contextualized mechanisms that produce events, theorizing about the
properties and exercise of sometimes hidden social mechanisms that give rise to observed

167
168
169
170
171
172

173

Bhaskar, Scientific Realism and Human Emancipation (n 100).
Archer (n 100).
Sayer (n 100).
Berth Danermark and others, Explaining Society: Critical Realism in the Social Sciences (Routledge 2002) 1-2, 5
Norman Fairclough, 'Peripheral Vision: Discourse Analysis in Organization Studies: The Case for Critical Realism'
(2005) 26 Organization Studies 915, 916.
Roy Bhaskar, Dialectic: The Pulse of Freedom (Routledge 2008) 209. Vincent and O’Mahoney offer the following
useful example of such a distinction: ‘We may thus identify a book nominally, as paper bound together in a
particular way, or in a more sophisticated way in terms of its language, genre, intended audience or purpose, to
realism the real essence of the specific book observed.’ Steve Vincent and Joe O'Mahoney, 'Critical Realism and
Qualitative Reseearch: An Introductory Overview' in Catherine Cassell, Ann L. Cunliffe and Gina Grandy (eds),
The SAGE Handbook of Qualitative Business and Management Research Methods: History and Traditions, vol 1
(SAGE Publishing 2019) 202.
Amber J. Fletcher, 'Applying Critical Realism in Qualitative Research: Methodology Meets Method' (2017) 20
International Journal of Social Research Methodology 181, 186.

52

events.174
For the purposes of this project, then, understanding RoL’s role in development requires asking
what has ‘caused’ its trajectory to take the shape(s) it has, and asking what ‘makes it happen’175 in
terms of ‘why what happens actually does happen.’176 Critical realists argue that social structures
embody imminent causal powers to generate events and processes, but they still require human
intermediaries exercising agency within their idiosyncratic, structured, and uncertain environments
for these events or processes to come about. Since society is a vast open system, though, the
predictive power of this understanding of causality is muted, and the objective of such research,
therefore, cannot be ‘truth’ or prediction, but rather a search for ‘practically adequate’ 177
explanations whose usefulness turns on ‘how well our concepts capture the generative mechanisms
in the objects we study.’178
Critical realist scholars recognize that ‘objects of study are always theoretically defined,’
meaning that all knowledge of reality is conceptually mediated and therefore fallible and subject
to constant adjustment.179 Critical realist descriptions of reality mediate between the concepts that
are used by informants to understand their realities, and those of researchers that try to describe
them.180 The analytical process involves re-describing what is observed (i.e. what was recorded in
interviews) in terms of abstracted theory in order to better describe the relations of things that give
rise to observed patterns in events and to achieve a closer fit between theory and data by seeking
out mechanisms that account for the phenomena in question. 181 In their simplest sense, such
‘mechanisms’ for a relational study are ‘intelligible and recurrent formal patterns in social
interaction which allow us to explain or at least contribute to an explanation of why, in a particular
situation, events unfolded one way rather than another’.182 Critical realist studies of human society,
though, recognize that individuals interact with and intervene in their environments as members
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of societies that are structured and characterized by power relations and shaped by competing and
different interests and divergent understandings of needs. 183 Explaining causality driven by
mechanisms involves identifying similar patterns in different contexts and asking what the world
must be like in order for things to be as they are (and not otherwise). 184 In relational studies,
therefore, the main causal mechanisms of interest are those that form within ties, interactions, and
networks in ways that shape the behaviour of actors involved.185
This elaborate philosophical and methodological positioning matters because it provides
guidance about what is meaningful to look for in a relational study of this sort. However, it is also
true that Critical Realism unites epistemological relativism with ontological realism in a way that
poses a challenge to qualitative research for understanding what ‘reality’ is being described.
Interviews are a form of material reality, but they are also subjective accounts of RoL as reality,
and therefore cannot be taken alone to be determinative of RoL’s overall social reality. If,
therefore, social reality has both socially constructed and material aspects, then describing the
‘work’ that concepts like RoL do involves describing and evaluating the processes through which
they are mediated.186 The interpretive task here, then, is to devise suitable ways of interpreting
RoL’s reality through events and processes that interviewees described as being part of their lived
experiences. To understand RoL in development in this way, then, is to understand the meaning
that people assign to it and to the actions they undertake in its name, with their voices and actions
taken as mediations between their realities and their conceptualizations of RoL that reflect deeper
underlying structural relations of the social worlds of which they are a part.187 Interview transcripts
were therefore analyzed in terms of the contextualized human agency of interviewees within
structured social relations, generalized as larger social mechanisms and confronted with or
contrasted to how RoL promotion in development has been theoretically described to date.
2.4 Data Gathering
Keeping in mind all of the above considerations, it is possible to imagine how questions about
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how RoL ‘works’ in development can be answered by looking at what RoL means for particularly
situated development workers who are engaged in RoL promotion work and examining whether
and to what degree the concept has shaped their behavioural choices over the years. To be curious
about what ‘work’ RoL as a concept does for international development is really to ask qualitative
questions about how and why development actors have made use of it at particular moments in
time and in specifically symbolically structured ‘social worlds’.

188

While quantitative

measurements might give some indication of scale, they cannot be relied upon to shine light on
what makes RoL meaningful in and for development, nor explain why or how its meaningfulness
has changed over the years.
Since this project seeks to uncover the mechanisms that underlie the divergences and
ambiguities around RoL’s meaning(s), data gathering was structured along the lines of a qualitative
study with comparative elements, offering cross-contextual answers for the research questions
identified in Chapter 1.189 Interviewees were selected in a way that would maximize their diversity
in terms of national origins, locations worked, type of work performed, gender, and types of
employers in different moments of time.190 Since the purpose of the project is to tease out variation
and change, interviewees were not selected to be representative of what a ‘typical’ development
worker engaged in RoL promotion over the past 30 years might be. Regardless, it is probably not
possible to generalize a model of a ‘typical’ RoL worker in any case. A number of scholars have
noted how hard it is to typify the people who populate the field. Simion and Taylor have lamented
the absence of any baseline data on RoL professionals as a group, and argue that ‘[o]ur received
image is of lawyers from Western democracies giving advice in economic development and
political transition contexts, often as somebody seconded from a donor government or an
international NGO,’ but also note that ‘the 21st century profile of practitioners is now much more
diverse’.191 Indeed, they suggest that,
They come from different age, nationality ethnicity and socio-economic
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backgrounds and have different educational, disciplinary, professional and
organizational experiences. They are distributed across various geographies field
situations, and organizational roles. Thus, there is no guarantee of shared
orientation in professional identity, ethos, motivation, outlook or personal or
organizational goals.192
For other scholars, deciding who counts as a RoL promotion professional has been a matter of
institutional construction, 193 or simply a product of how a researcher chose to design their
inquiry.194 There are no clear boundaries of what a ‘RoL worker’ is or should be. This, of course,
poses a challenge for group selection for interviews for a thesis like this. While its interest in the
diversity of the field relieves it from having to arbitrarily identify and select a homogenous cohort
of people to make representative claims on behalf of all RoL professionals, it also had to broadly
construe what an RoL professional might be, which for the most part (but not always) came down
to interviewees’ self-identification as such and how their work was categorized and labelled as
‘RoL’ related.
Interviews were conducted periodically between November 2017 and May 2019, whenever
both interviewees and the interviewer were available to meet, either in person or online.
Throughout the text of this thesis, interviewees have been given pseudonyms that refer to the date
when the interview was conducted.195 Interviewees were sourced through a combined strategy of
personal contacts, snowballing, and an open appeal on an online professional network, the
‘International Network to Promote the Rule of Law’ (INPROL). The goal was to assemble a cohort
of individuals that together represented a sufficiently rich mix of: a) gender; b) national origin; c)
period of work; and d) type of RoL work performed. The 40 interviewees selected achieved this
diversity goal to some degree in several ways: Gender (31 male: 9 female); citizenship (17
countries - USA predominant [13], then UK [6], then Germany [3], Canada [3], Ireland [2],
192
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Afghanistan [1], Armenia [1], Australia [1], Bangladesh [1], Denmark [1], Ireland [1], Italy [1],
Kenya [1], Kosovo [1], Rwanda [1], Sweden [1], South Africa [1], and Uganda [1]), who
collectively have worked in over 55 countries for over 40 different agencies, companies, and/or
government departments since the early 1990s. Most, but not all, received some sort of legal
education, whether a formal law degree or law-related advanced university degree. Around a third
were or had been licensed lawyers at some point in their careers. Professionally, they self-identified
variously as lawyers, human rights trainers, project managers, researchers, civil servants, and
‘pracademics’.196 About a third worked primarily for national or multilateral donor agencies, the
remainder for third-party RoL project implementers, whether as project managers, subject matter
specialists, or consultants.
The choice to limit the cohort to ‘RoL professionals’ in a way that only included donors and
RoL project implementers, and thereby excluded other stakeholders, was strategic and deliberate.
It was strategic in the sense that it was necessary to limit the scope of research to a manageable
scale, but also deliberate based on an assumption that it was these actors who have the best firsthand insights into how international development work constructs RoL and its meaningfulness.
Naturally, this choice did exclude many voices, most notably those of local stakeholders and
beneficiaries of RoL programming work, which offers another reason for why this thesis cannot
hope to achieve a complete picture of RoL in international development.
Given the intentional variety of interviewees in the cohort, it was expected that their narratives
would vary greatly, and this assumption proved correct. This diversity, however, made it difficult
to extract generalizations about RoL worker behaviour in terms of shared group characteristics.
Indeed, the only thing that the members of this cohort really shared was a sometimes quite loose
notion that what they did in their professional lives was ‘RoL work,’ although even that meant
different things to them. By and large, as a group they worked internationally away from their
home countries, often in multiple locations around the world, but in quite different capacities. Most
usually worked on multiple, short-term, contractual assignments, and it was usually only the career
civil servants in large donor bureaucracies who spoke of their jobs as long-term and secure. Each
offered a unique account of the ways that RoL has informed their working lives and selfidentification as development workers or as RoL professionals. While they lacked uniformity as a
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group, taken together they offered a ‘linked constellation of narratives, concepts, and practices’197
about RoL.
The interviews were structured to elicit relational data by asking questions using a semistructured script that interrogated interviewee experiences with RoL promotion in terms of
networks, discourses, practices, and changes over time. Interviews were free flowing but generally
revolved around two broad types of data points: a) longitudinal perspectives about personal life
experiences as RoL promoters, and b) contextual features to situate interviewee voices in relational
settings of networks, discourses, practices, and change dynamics. Interviewees were asked about
their experiences working within professional networks and institutions, how they made sense of
what RoL was and meant, and about their evolving careers as practitioners. With only one
exception, interviews were recorded and later transcribed and coded in an open format inspired by
an ‘abductive’ variation of Grounded Theory coding methods that used open and axial coding
methods to identify underlying social mechanisms.

198

This was done in a way that

‘accommodate[d] researchers’ pre-existing theoretical knowledge, hunches and hypotheses as
necessary “points of departure.”’199 Transcripts were reviewed to generate new thematic codes
within four initial relational code families of: ‘networks’, ‘discourse’, ‘practice’, and ‘change over
time’. This process elicited 136 new codes. However, because those four original code families
were too deeply intertwined to sustain distinct coherent narratives independent of each other,
dominant themes running through all four families were re-assembled into four new thematic
families that spoke to the original research questions outlined in Chapter 1. 200 These later
groupings became the substantive chapters that follow this one, each of which follows the
fragmentation of RoL’s meaning and meaningfulness in and for international development through
different processes: its ‘transmogrified duplication’ into policy and new forms of knowledge
(Chapter 3); in its deployment as policy within and between development organizations and
agencies (Chapter 4); the design of RoL promotion projects and their reporting processes (Chapter
5); and finally at the individual level as a form of ‘practice’ (Chapter 6). In this sense, this project
adopted a relational approach to structure its data gathering and open coding process, which laid a
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foundation upon which a critical realism-inspired re-assembly and interpretation was then built.
This interpretive process involved comparing interviewee experiences and world-views with each
other within codes and within the four new thematic families, and, as per the purposes of critical
realist analysis, also with existing scholarly and policy literature in order to get a sense of where
commonalities, divergences and variability lay. The end result is the kaleidoscopic, constellational
rendering of RoL that follows.
As a final note, it is worth highlighting that combining grounded theory-inspired coding
methods with a critical realist interpretive framework is an approach that is not free of tension or
controversy. Although some critical realist theorists have relied on grounded theory approaches to
coding and analysis, there is an open debate about whether doing so is appropriate since Critical
Realism and Grounded Theory engage with theory in very different ways. Grounded Theory
techniques were devised specifically in order to intentionally avoid existing theory in order to clear
ground for new theory,201 while the point of critical realist research, in contrast, is to bring theory
(recognized as inherently fallible) closer to reality through engaging with empirics.202 To clarify,
then, this thesis used a modified grounded theory coding method that pre-set four families of codes
derived from relational theories that then allowed for the emergence of 136 new codes, which were
then collected and analyzed and re-assembled as patterns in pursuit of a critical realist explanatory
objective to address, confirm, and contradict expectations and explanations offered in policy and
scholarly literature about RoL.
Conclusion
The purpose of this chapter was to lay out a relational theoretical framework for understanding
RoL in international development in a way that can make sense of the research questions posed in
Chapter 1, and then to imagine a methodological and interpretive approach to address them. The
descriptive task here is to understand RoL’s role in international development by examining the
ways that policy actors and project workers have used the concept over the course of the past three
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decades and to what effect. With a goal of attaining a new relational perspective on RoL’s social
‘reality’, data was collected using a qualitative research methodology that was designed to inform
that relational theoretical frame. This consisted of 40 semi-structured interviews conducted with a
diverse cohort of 40 RoL professionals, which were analyzed using a modified grounded theory
coding method. The codes that this produced were then re-assembled and interpreted through a
critical realist lens, the ambition being to contribute to, challenge, and refine scholarly, policy, and
practitioner discussions about RoL in international development with this relational angle. This
thesis acknowledges that its descriptive claims are interpretive resulting from the author’s
analytical choices to portray RoL as something that is produced by the discursively informed
practices of social actors who are contextually situated in structured interdependent relationships
with others.203 As such, it anticipates and appreciates that it is only able to offer a limited account
of RoL’s complete ‘reality’. Nevertheless, the advantage of approaching RoL from this unique
angle is that it does not require the author to make an arbitrary choice of one definition of RoL
over others, and allows for more fluid appreciations of how RoL as a concept relates to RoL
promotion as a social phenomenon in multiple ways. This relationship between concept and
practice is seen as manifesting in the minds of actors as they use formal and idiosyncratic
conceptualizations of RoL to interpret their professional contexts and make choices within them
in various ways. In this account, therefore, what makes RoL ‘real’ and what constitutes its social
‘reality’ is how it is realized, understood, and made use of by development actors as they try to
make sense of and connect concept to practice, text to context, and definitions with meanings. The
subsequent and remaining chapters in this thesis will lay out the findings from this exercise,
starting first with an exploration of what happens when RoL becomes ‘policy’.
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Chapter 3

The ‘Transmogrified Duplication’ of the Rule of Law in Development

—————————————————————————————————

ã 1988 Bill Waterson

Introduction
Over the course of their literary careers, the two great American moral philosophers, Calvin
and his stuffed toy tiger Hobbes (above), created two ‘machines’ out of cardboard boxes.204 The
first, the ‘Transmogrifier’ could turn anything into anything else, while the second, the
‘Duplicator’ reproduced copies of whatever one placed within it. In both cases, the machines
generated hilariously unexpected results that, while being faithful to the boxes designs, were highly
unsatisfactory to Calvin. With this image in mind, this chapter will describe international
development as a kind of ‘Transmogrifying Duplicator’ machine that acts upon RoL in ways that
204
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simultaneously reproduces and modifies its meaning in international development. Like its cartoon
namesake, this ‘machine’ was also born out of great technical promise, but the RoL outcomes it
has produced over past decades have been unexpected, as well as confusing and even disappointing
for observers ever since. The point of the metaphor here of course is not comedy, but rather to
evoke the notion that international development as a field of practice both replicates and changes
the meanings of concepts like RoL in particular ways. As will be seen in this chapter and those
that follow, this ‘transmogrified duplication’ of RoL is the outcome of the conversion of its
meaning from an amorphous, indefinite concept into a multitude of crystallized and specific
meaning fragments that are scattered throughout the development universe that lie behind many
of RoL’s paradoxical appearances.
This not the first study to metaphorically refer to development as a kind of ‘machine’. In
1994 the anthropologist James Ferguson famously described international development as an ‘antipolitics machine’. 205 In his reading, the practice of development seemingly removed political
considerations from a deeply political enterprise by turning the discourse of development into a
matter of technique and expertise. Instead of acknowledging that fighting poverty was a political
project at its core, development discourses instead turned the global allocation of resources into a
question of finding ‘technical solutions to problems that had been invented or highlighted solely
for the purpose of being able to propose technical solutions to them.’ 206 For Ferguson,
development behaved like an ‘anti-politics machine’ in the way that its discourses turned
developing countries into objects to which technical intervention strategies could be applied, and
in so doing effectively depoliticized poverty while strengthening and expanding the power of state
bureaucracies.
Instead of using the ‘machine’ metaphor to describe the removal of politics from development
discourses though, here the argument is that when it comes to legal concepts and values like RoL,
the ‘transmogrifying duplicator’ does the opposite: it alters their meaningfulness by injecting new
kinds of political concerns into them, baked into the various processes through which international
development is performed. While, as Ferguson argues, outward appearances of RoL do continue
to be replicated by duplicating RoL’s ethereal and universalist language, here the claim is that
behind these appearances RoL’s meaning has been actively shaped to suit very specific political
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purposes within the institutional architectures of development. When this thesis speaks of RoL’s
transmogrification into ‘policy’, it uses the term ‘policy’ generically to refer to ‘the sum total of
government action, from signals of intent to the final outcomes.’207 Thus, when RoL is said to have
been ‘transmogrified’ into development policy, this speaks to the various processes by which it
has been instrumentalized by those development actors, both elected and unelected officials,
whose choice-making is politically important in how it signals intent and determines the course of
action of development agencies and their investments. As subsequent chapters will explore, this
instrumentalization takes many forms as the ‘machine’ converts concepts into ‘useful’ themes and
categories that are tractable for development policy and programming. Importantly, the argument
is that the ‘machine’ does this as a matter of necessity, and from a practical perspective it is hard
to imagine how it could do otherwise. The objective of this chapter, then, is to draw attention to
how something intangible and normative like RoL is transmogrified and duplicated into something
recognizable and tangible, and thereby politicized, through the logic and knowledge production
processes of international development as a field of policy and practice.
3.1 RoL Becomes Development Policy
There is nothing inevitable about RoL having become a core tenet of development policy over
the past three decades. On its face, RoL is not necessarily suited for development work, and there
is nothing inherent to its meaning that destined it to become the dominant frame that it has. It offers
few obvious policy prescriptions for development policymakers. 208 Reading Dicey or Raz or
others who have written about it as a legal concept provides few ready-made solutions for those
looking to know how to implement or promote it anywhere, or how doing so will make any given
place more ‘developed’. Prior to this emergence as a policy concept for development in the late
1980s and early 1990s, RoL had played a relatively minor role in development discourses. Usually
this took the form of a generic but unspecific aspiration or goal,209 typically linked to discussions
of human rights promotion in the sense that ‘development’ as an end state was equated with the
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respect of human rights and RoL, but with little need for elaboration of what that meant.210
This changed in the 1990s, however. Scholars have observed that moments of policy paradigm
shifts occur at moments where policymakers find themselves facing uncertain and unusual political
economic problems for which incumbent paradigms offer no clear-cut solutions.211 The early to
mid-1990s was a ripe moment for new development paradigms to unlock the puzzles of poverty
and development, and these were mainly found in two promising concepts, ‘good governance’ and
‘democratization’.212 Although with the end of the Cold War the early 1990s was a moment of
geopolitical triumph for many in the West, it was also a moment of great policy uncertainty about
what needed to be done with the world’s seemingly worsening poverty problem in a development
space that was suddenly ideologically uncontested.213 For the World Bank the solution came with
a new orientation that brought the state to centre stage by proclaiming that ‘Development without
an effective state is impossible,’ and offering new model of development success that saw the state
as a facilitator of economic development and growth and a manager of market imperfections,
complementing, rather than interfering with or controlling markets.214
This turn to the state signaled a new focus on institutions as a target for development, which
reflected a general shift towards institutions in economics and social sciences at the time.215 These
institutionalist approaches to development structured themselves around theoretical questions
about what norms, rules and conventions made state organizations behave more or less effectively
as facilitators of economic growth.216 This new orientation required conceptual framing, and soon
the ‘Rule of Law’ emerged as something that could usefully link governance, institutions and
economic performance together through law and processes of engineered legal reform. While RoL
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was never a natural fit for international development, it was embraced at this specific moment
when a holistic concept was specifically needed for a new institutional focus of development
policy among the major national and multilateral development agencies. RoL soon proved its
suitability to this task, and within a decade it had become a dominant frame for development policy
across the spectrum.217 As a doctrine that places law at the pinnacle of everything and emphasizes
rule-following, RoL fit nicely with institutionalist worldviews and their ambitions. It was also
ambiguous enough to construct a large tent under which many different interests could gather.
‘Thicker’ versions of RoL animated by liberal democratic values and norms fit well with especially
the United States’ post-Cold War interest in linking democratization to development assistance. It
also suited the work of institutional economists like Douglass North who were arguing that
economic growth was closely connected to political freedoms bestowed by liberal democracy’s
checks and balances in government, and its protection of property rights, press freedom, and the
enforcement of contracts. 218 ‘Thinner’ versions of RoL in turn appealed to rational-choice
economists who were less beholden to particular political and normative values and were more
concerned about legality, proceduralism, and rule-following.219 Over time, as RoL became ever
more present in policy and academic discussions, different versions of it were embraced by other
disciplines, such as political science, security and peace-building, democratization, each in ways
that suited different needs and visions. From a security perspective, for instance, RoL offered
offered a solution to strengthening states whose weaknesses posed threats to peace and security,220
while from a democratization perspective, RoL provided a rationale to do the opposite, namely to
limit state power in order to protect freedoms and the security of individuals.221 In all cases,
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regardless of how RoL was embraced, law was promoted as the obvious mechanism through which
a state-as-facilitator could pursue overall economic performance goals through its imposition of
specific institutional restraints on the marketplace.
In short, RoL was brought into the development ‘machine’ by policy actors in search of a
conceptual solution to political and economic problems at a general moment of paradigm
fluctuation in international development field. Prior to that moment, legal and political theorists
had not often written of RoL as a solution to development problems, and it took time for this new
approach to catch on. For the better part of the 1990s it was primarily understood as a vocabulary
for private sector development, but within a few years it came to be applied as a solution to other
types of problems. Steven Humphreys has observed how,
… over time, as other development actors acquired the language, the rule of law label
began to appear in proliferating contexts, notably, from about 2000, in relation to
security and crime in post-conflict and ‘fragile’ states. New goals and subgoals were
continually added: ‘encouraging investment’, ‘achieving governance’, ‘strengthening
civil society’, ‘protecting human rights’, ‘fighting impunity’, ‘combating corruption’,
even ‘ending the cycle of hatred’.222
By the end of the 1990s, however, RoL suddenly seemed to be ‘everywhere’. In 1998, Thomas
Carothers famously described RoL’s apparent ubiquity in these terms:
One cannot get through a foreign policy debate these days without someone proposing
the rule of law as a solution to the world's troubles… Indeed, whether it's Bosnia,
Rwanda, Haiti, or elsewhere, the cure is the rule of law, of course. The concept is
suddenly everywhere - a venerable part of Western political philosophy enjoying a
new run as a rising imperative of the era of globalization. Unquestionably, it is
important to life in peaceful, free, and prosperous societies. Yet its sudden elevation
as a panacea for the ills of countries in transition from dictatorships or statist
economies should make both patients and prescribers wary.223
While by the end of the 1990s RoL may have been established as a convenient conceptual
policy solution to perceived development problems, it was also apparent that it offered no
guarantees of success. Carothers cautioned in 1998 that its largely economic focus could not
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distract from or help its cheerleaders avoid certain fundamentally political problems in
development, most notably that of ‘leaders who refuse to be ruled by the law.’224 As RoL became
ever more popular in development programming, observers began to report how RoL programs
were struggling to achieve their lofty goals. One of the first comprehensive such reports came in
a 2001 report commissioned by the US Government Accountability Office (GAO) that reviewed
all of the RoL promotion work that the U.S. government had supported up to that point in formerly
Communist countries to help them transition into market-based democracies.225 The report found
that while ‘U.S. Agencies have had some success in introducing a variety of innovative legal
concepts and practices in these countries,’ for the most part, ‘U.S. assistance has often not had a
major, long-term impact on the evolution of the rule of law in these countries.’ 226 Whatever
cautionary lessons that could have been gleaned from its findings were discarded, however, in the
wake of the 9/11 attacks in New York that came four months after its publication. Rather than
restraint, the subsequent decade was characterized by an enormous investment in RoL promotion
in development work, this time as a means of addressing a new problem of how to stabilize postinvasion Afghanistan and Iraq along with other conflicted environments. Again, however, the such
efforts have again produced largely negligible results relative to investment.227
This very short history of RoL as development policy, closely related to RoL’s conceptual
history in development presented in Chapter 1, is offered here to emphasize how RoL’s current
conceptual importance for development is largely a product and outcome of the specific
geopolitical and temporal contexts of policy-making in the mid-1990s and early 2000s. It is also
to emphasize that its subsequent instrumentalization for development purposes is deeply rooted in
those moments when it was called upon to address specific needs that required a particular type of
conceptual form that RoL proved able to accommodate. This history highlights a first linkage
between concept and practice in the form of an appropriation of concept for specific policy
problem-solving purposes, which was then followed by adaptation to suit new purposes. It is in
this sense that the ‘transmogrifying duplicator’ metaphor described earlier becomes relevant. In
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order for RoL to provide a useful way of explaining how law and economic development might
be related, it was necessary for it to be ‘transmogrified’ from a philosophical idea or value
statement into something tractable and tangible that development economists and policymakers
could work with.228 At the same time, however, it was also ‘duplicated’ in the sense that much of
its language and intent was preserved to maintain its normative power and appeal.
Three things happened to RoL inside this ‘machine’ that converted it into something that was
useable as development policy while still recognizable as RoL. The first was that it had to be
described in new ways that spoke to processes of social change within the causal logic of
international development. This required presuming a causal role and function for it either as a
producer of progressive change or as an end result of it. Doing so made RoL meaningful and
relevant for development policy by removing it from the abstraction of political and legal theory
and locating it within concrete realities of social and political change processes. Second, further
research was needed to ground the aspirational claims of RoL’s causal benefits that policymakers
were drawing out of theory in some material, empirical reality by finding ways to measure RoL,
or its absence, anywhere on the planet. This changed RoL’s meaningfulness by providing it with
new, empirical and measurable dimensions for the first time. Third, such descriptions of RoL as a
material reality were then instrumentalized as devices to legitimize development policy and
programming choices. It was in these three ways that development as a ‘transmogrifying
duplicator’ machine rendered RoL useful for policy and programming purposes. Doing so,
however, produced two, perhaps unintentional, side effects. The first, related to Ferguson’s ‘antipolitics machine’, was to de-prioritize or obfuscate those theoretical aspects of RoL that spoke to
political concerns, like the notion of a balance of power for instance, that seemed irrelevant to the
core tasks that RoL was being put to in pursuit of development, yet around which much intellectual
debate continues to rage to this day. The second was to replace them with other political concerns
arising from the institutional environments in which development policy workers moved, which
then shaped the meaningfulness of RoL as development policy in ways that sounded outwardly
similar, but were functionally unrecognizable to the legal and philosophical theorists from whom
the concept was originally sourced.
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3.2 RoL and Development: The Merging of Two Logics
The joining of RoL and development was a marriage of convenience and their union
produced a new policy paradigm with a unique normative logic. This new paradigm provided
decision-makers with a script229 for how to label, categorize and frame economic and political
situations in target countries as law-related development problems in need of solutions. This script
had a normative dimension that provided a logic of appropriateness230 to policy choices that placed
law and the state at the centre of development programming.231 It advocated a universalist centring
of law in development, and increasingly treated RoL as both a mechanism and a substantive
aspirational goal of development work.
This paradigm rested on a causal development logic of social change that emphasized RoL
programming as both important and necessary for progressive social change outcomes. Prior to
this period, RoL theorists had not gone so far as to describe it as a necessary precondition for
certain political or economic outcomes, or an outcome of general processes of progressive social
change. Andrew Dicey, probably the best-known early theorist writing in English on RoL’s
modern meaning, described RoL in terms of three core ideas, none of which spoke of law in any
causal sense: a) nobody can be punished without a pre-existing law, and that the courts are the
institutions where cases must be heard; b) equality and accountability of all before the law; and c)
law is the product of judicial decision-making.232 Half a century later, Friedrich Hayek similarly
described a RoL system as being one where ‘government in all its actions is bound by rules fixed
and announced beforehand - rules which make it possible to foresee with fair certainty how the
authority will use its coercive powers in given circumstances and to plan one’s individual affairs
on the basis of this knowledge.’233 In essence, these normative descriptions, along with others like
them that followed, made strong cases for why liberal democratic governance may be desirable,
but not casual descriptions of how one could engineer or create a liberal democracies as such. For
Dicey, Hayek and other theorists, RoL was good because it preserved or promoted liberty in ways
that ensured justice, but this was not necessarily because they expected that the justice it would
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bring would produce progressive social development outcomes.
When one looks at how the World Bank approached law in the 1990s, it is not difficult to
see how Dicey and Hayek’s concerns with arbitrary rule and legal certainty could be associated
with economic phenomena that gave a particular role to law to facilitate market growth. All that
was needed was a subtle, but significant causal adaptation to make them relevant to institutional
economics. This subtle shift is evident, for instance, in the wording of the World Bank’s 1997
World Development Report, which claimed that:
Markets cannot develop far without effective property rights. And property rights are
only effective when three conditions are fulfilled. The first is protection from theft,
violence, and other acts of predation. The second is protection from arbitrary
government actions - ranging from unpredictable, ad hoc regulations and taxes to
outright corruption - that disrupt business activity… the third condition is reasonably
fair and predictable judiciary. This is a tall order indeed for countries in the earliest
stages of development…234
This adapted notion that RoL was a causal agent and a necessary pre-condition for
progressive social change (in the form of market development in the report above) provided
development policy thinkers with a new focus and normative endpoint in their efforts to replicate
modern, liberal market-based democracies around the world. This combination of consequentialist
logic and aspirational normativity turned RoL into both a simultaneous precondition for and
outcome of development programming. An example of this simultaneity can be found in a 2005
report by the UN Secretary General that declared that ‘the protection and promotion of the
universal values of the rule of law, human rights and democracy are ends in themselves. They are
also essential for a world of justice, opportunity and stability.’235 This duality was reaffirmed in
the 2012 declaration of the UN General Assembly’s High-Level Meeting on RoL, that stated:
We are convinced that the rule of law and development are strongly interrelated and
mutually reinforcing, that the advancement of the rule of law at the national and
international levels is essential for sustained and inclusive economic growth,
sustainable development, the eradication of poverty and hunger and the full realization
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of all human rights and fundamental freedoms, including the right to development, all
of which in turn reinforce the rule of law…236
Being seen as both a precondition for development as well as an outcome of it gave RoL
great discursive utility and allowed it to be applied as a policy lens or frame to a huge range of
prescriptive and aspirational purposes. This notion of the concept of RoL being ‘applied’ to policy
refers to a further concept-practice interface that requires deeper consideration. In order to
appreciate the functional role of concept as something that can be applied in or to policy, it is
necessary to first clarify what it means to speak of ‘development’ as a policy domain in the first
place, and what role concepts like RoL play within it.

3.3 Understanding RoL as Development Policy
International development policy is perhaps most easily understood in terms of the goals
that development agencies have set for themselves. The field of international development has
expanded over the past half century as donor governments and international organizations
broadened the scope of their objectives from the original goal of increasing average incomes
around the world in the 1950s, to current goals that generally aim to produce some ‘positive
movement in some combination of income, education, health, nutrition, housing, the environment,
personal security, personal liberty, and the quality of public institutions - including their
distribution across population groups and regions.’237 At no time over the past 50 years, however,
has there been consensus among donors about what optimal development outcomes should look
like, or what policy mixes can achieve them. Furthermore, the sites of development work over the
decades have changed as global events shifted their geographic focuses and attentions to different
places around the world at different moments. Decolonization, economic recessions, oil and debt
crises, the Cold War, the War on Terror, etc. each in its own way forced adjustments to geopolitical
realities that in turn shifted the political priorities and partnerships of donor agencies, international
organizations and their recipient stakeholders. These shifts produced different and changing policy
perspectives, goals, and approaches for development. Development policy has also been shaped
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over the years by periodic and successive fashion trends in development policy thinking, the most
famous recent examples being things like: ‘Structural Adjustment’, ‘Institutions Matter’, ‘ProPoor Approaches’, ‘Bottom-Up’ and ‘Human Rights’ approaches to development, to name a
few.238 At the same time, however, while the history of development policy is in many ways one
of continuous change for the above reasons, critics of development have also pointed to how little
it has changed over time, drawing parallels and linkages between development and prior centuries’
histories of colonial domination.239
To understand RoL as development policy, therefore, requires placing it within this history
of change and continuity. While some accounts begin with the US ‘law and development’
movement of the 1960s and 70s Latin America,240 and some even going as far back as Ancient
Greece,241 RoL itself did not really become a dominant discourse or trendy framework for legal
reform in international development until the 1990s,242 and therefore its origins story is entwined
with the geopolitics of the time, whose major events included, to name a few: the end of the Cold
War; the end of Apartheid in South Africa; the end of Communism in Eastern and Central Europe
and the Soviet Union; Third World sovereign debt crises; the appalling genocides in Bosnia and
Rwanda; devastating conflicts in Sierra Leone, Liberia, and Congo; and NATO’s intervention in
Kosovo. While this makes RoL’s story in development is relatively recent, within its tenure it has
still been subjected to many of its structural and institutional features. As such, it has been often
criticized by scholars who have described it as part of the development vehicle that the West has
used to exert dominance over the world, and also as a continuation of the West’s earlier project of
global colonial domination.243 Such accounts typically conclude that this historical legacy dooms
the current project of trying to develop the world through law as futile 244 or morally
compromised.245 Putting aside the question of the degree to which such critiques are valid or true,
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the larger point here is that that RoL promotion in development has never been neutral, but rather
that it has been shaped by the highly politicized contexts within which it has played itself out.
When RoL was embraced by development policymakers in the 1990s it was necessary to
accommodate it to the underlying architecture of economic and political power relations between
wealthy donors and poorer recipient states that has structured international development work for
more than half a century (at least). The most obvious and straightforward way to do this was to
describe RoL as something that the former had and that the latter lacked, and therefore needed.
This of course paralleled the same development logic that, in the words of Arturo Escobar,
‘discovered’ poverty in the developing world and proclaimed economic growth and development
as being its ‘self-evident, necessary, and universal truths.’246 It is worth recalling that RoL has its
conceptual roots in the relatively conservative idea that government action should be restrained
and constrained by pre-existing rules, rather than to be a source or framework for innovation and
change. When deployed as an aspirational concept within the imbalanced power relations of aid
donors and aid recipients, though, RoL’s language of adherence to law took on a new comparative,
even pejorative, meaning once promoting RoL was seen to be a technology for social
improvement. This meaning is evident in virtually any statement made about the existence of a
RoL ‘problem’ somewhere to which RoL promotion is offered as a solution. Take, for example,
UNDP’s ‘Rule of Law and Community Justice for Conflict-Affected Areas in Ukraine’ project
that ran from 2015 to 2019. On its website, UNDP describes the rationale for the project in the
following terms:
Since February 2014, Ukraine has experienced a rapid change in its political, social,
and economic landscape. The protests at the Maidan, the change in government, the
occupation of Crimea, and the outbreak of armed conflict in the east have created an
immense and urgent set of challenges for Ukraine’s government and society. These
upheavals have further weakened the rule of law, increased corruption, and led to a
widespread and often severe violation of human rights, both in areas outside and within
government control. This, in turn, has exacerbated general discontent with and distrust
of government, as well as created great personal and community insecurity in conflictaffected areas. This project … seeks to strengthen the protection of human security
and rule of law at the community level.247
246
247

Arturo Escobar, Encountering Development: The Making and Unmaking of the Third World (Princeton University
Press 1984) 24.
UNDP, 'Rule of Law and Community Justice for Conflict-Affected Areas in Ukraine' (UNDP,
<https://www.ua.undp.org/content/ukraine/en/home/projects/rule-of-law-for-stabilization-in-Ukraine.html>
accessed October 8, 2019.

73

This justificatory description of a RoL project is unremarkable in how it portrays RoL,
along with human rights, as a universal solution to a list of social ills. It implies, however, that
UNDP, as the development provider, has the correct understanding and the material wherewithal
to strengthen Ukraine’s RoL through its activities. By speaking on behalf of RoL’s universality,
UNDP assumes for itself a dominant role as its champion and provider, thereby ascribing
whichever narrower version of RoL it actually promoted in the project248 to that same universal,
and unfalsifiable, norm.
To be fair to UNDP, there is, of course, no language on its website to suggest that it selfstyles itself as a normatively superior champion of RoL. However, it also does not lay out the
political agenda that underlyies its RoL project work. This agenda can be brought into clearer relief
through an anecdote offered by Interviewee 180516 who described observing how certain policing
and legislative reform activities undertaken by officials in the separatist Donetsk and Luhansk
republics in eastern Ukraine looked remarkably ‘Rule of Law-like’ and reminded him of much of
the RoL promotion work that he had done earlier in his career in Iraq and Afghanistan.249 Very
broadly speaking, then, the UNDP project and their separatist counterparts across the front line
were simultaneously engaged in similar state-building RoL (or at least ‘RoL-like’) work,
differentiated mainly in the sense that the governments that they worked under were on opposing
sides of the ongoing conflict. 250 Although their ultimate objectives were very different, 251 in
180516’s eyes, in form they were built on similar assumptions that spoke to a causal relationship
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between institutional reform and socio-political change. While from a Western perspective the
notion that pro-Russian separatist insurgents could share a RoL agenda with the UNDP on the
other side is nonsensical, 180516 found it difficult to describe what he observed in Luhansk and
Donetsk as anything else. The separatist reformers even shared the terminology and legal reform
techniques used by both RoL promoters like himself elsewhere in the world. However, it was the
political situatedness of UNDP and the separatist reformers on the other side of the contact line
that for 180516 made their legitimacy claims about RoL qualitatively different. The point of this
is simply to demonstrate that RoL’s legitimacy as policy in development is not inherent, but rather
contextually situated and depends much on the institutional legitimacy of its respective champions
rather than on its conceptual legitimacy as a universal norm.
The point here is not to critique the RoL approaches of either UNDP or Ukrainian separatist
reformers, but to clarify that when the discussion in this chapter and in the remainder of the thesis
speaks of this transmogrification of RoL into ‘policy’, this describes a general interaction between
concept and policymaking. Thus, to speak of ‘RoL policy’ is not to speak of specific institutions’
RoL policies as coherent entities as such, but rather to describe different mechanisms by which
RoL has been put to work for policy purposes. In other words, what is of interest here are the
processes by which the concept of RoL has been altered and converted into something that is
meaningful and useful for policy actors. From this angle, while in some cases RoL programming
can seem very similar, like in Ukraine, in other ways RoL policies can differ widely among
organizations and donors, even those that are politically aligned. Some comparative work has
already been done exploring the differences and similarities between RoL promotion policies of
western donors. Frank Schimmelfennig, for instance, has observed that while there is broad policy
consensus about RoL’s value and importance among Western donors, there are also ‘no consistent
patterns across the dimensions of rule of law promotion policies.’252 Comparing the RoL policies
of the United States, the EU, Britain, France, and Germany, Schimmelfenning concludes that
‘organizational structures, strategies, budgets, and recipients do not seem to be systematically
correlated.’253 For the purposes of this discussion here, however, the specific differences between
policies is of less importance than understanding why differences exist at all, and how it is that
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supposedly universal concepts like RoL come to generate diverse policy responses at all.
3.4 RoL as Signifier/Signified
180516’s confusion about what he saw in Ukraine is a good example of the confusion that
is produced by the contradiction between RoL’s transcendent universality and its contextual
variability. After all, from a doctrinal perspective, it seems incongruous that both UNDP and the
Donetsk/Luhansk separatists could each be validly appealing to the same universal principle while
pursuing such opposed political projects. Seeing this as a logical/conceptual incongruity requires
one to make implicitly political choices about which side’s version is to be preferred or is more
correct or faithful to one or other conceptualization of RoL.254 Given the absence of any general
consensus on what RoL means, however, any such choice will always be somewhat arbitrary.
Furthermore, staking such a preference offers little insight into why it is that both parties chose to
invoke RoL to frame their work begin with.
Getting past this requires recognizing that when development actors speak of or appeal to
RoL as something to be promoted in development, they do not always do so in reference to its
conceptual content, and may be instead referring to RoL as a categorical label for any number of
things commonly associated with it. This distinction is important in semiotic theory, and is
helpfully rendered in Ogden and Richards’s classic triangle of conceptual ‘meaning’ as a tripartite
inter-relationship between ‘referents’ (reality), ‘signified’ (ideas), and ‘signifiers’ (words and
images). 255 In this model, terms like ‘RoL’ refer to multiple types of meaning that can be
distinguished by differentiating between RoL uttered as a ‘signifier’, and RoL as a particular idea
that is ‘signified’ by that utterance. The two work together whenever one uses RoL to describe
reality in a meaningful way, and while legal discourses might treat them as one, for linguists it is
important to distinguish them in order to understand how concepts ‘work’ in social contexts. A
‘concept’, in such a reading, therefore refers not to a fixed set of meanings, but rather to a shifting
relationship between these three poles that can manifest in practice in different ways.
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This linguistic, rather than legal/philosophical, approach to RoL’s meaning allows one to
more easily recognize how actors can use RoL as a terminological point of reference without
automatically or necessarily having any a priori agreement about its meaning. Faced with common
RoL terminology that confusingly refers to overlapping and even conflicting policy discourses,
diplomats and scholars over the years have often tried to solidify the relationship between the term
and its meaning by crafting specific definitions of RoL around which they have tried to rally
consensus. However, when policymakers have done this, it has typically been done for
institutional, rather than philosophical, or linguistic purposes. For example, when UN Secretary
General Kofi Annan brought forth a description of RoL for the UN in 2004, its original purpose
was less to fix RoL’s meaning as law or regulation, and more to devise a ‘common language of
justice’ for the UN’s work that incorporated RoL as a conceptual frame.256
Highlighting this distinction between RoL as ‘signifier’ and RoL as ‘signified’ is not only
useful for linguists, it also helps explain some confusion provoked by RoL in development when
the two are muddled. As will be seen in later chapters, interviewees expressed frustration with RoL
for being yet another vacuous example of what some have called
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‘Developmentspeak,’ a particular form of development language that ‘is simultaneously
descriptive and normative, concrete and yet aspirational, intuitive and clunkily pedestrian, capable
of expressing the most deeply held convictions or of being simply full of sound and fury, signifying
nothing’.258 It is also true, however, that RoL as a single signifier has facilitated communication
and cooperation among international development policy actors in ways that are only possible with
‘concepts that can float free of concrete referents,’ whose ambiguity provides sufficient ‘room for
manoeuvre and space for contestation’ that is necessary to reach negotiated agreements.259 While
doctrinally and normatively nonsensical, from a socio-linguistic perspective this is neither
inexplicable nor incongruous, but a typical feature of how concepts, even legal concepts, are
communicated when they are made features of policy.
3.5 RoL as Empirical (Policy) Knowledge
If RoL’s discursive function as an ambiguous ‘signifier’ for many different ‘signified’
meanings is useful in diplomatic and policy negotiations, the proverbial elephant in the room
remains about how to understand what RoL ‘is.’ While distinguishing ‘signified’ from ‘signifier’
can help us understand the RoL outputs of the transmogrifying duplicator of development in noncontradictory terms, it does little to explain what RoL ‘means’ in and for international
development. This is not an easy question to answer because as a norm that places law above all
else, RoL seems to contradict law’s embedded social, cultural, and political reality, something
which Brian Tamanaha once described in this way:
Legal institutions and cultural attitudes toward law exist inseparably within a broader
milieu that includes the history, tradition, and culture of a society; its political and
economic system; the distribution of wealth and power; the degree of industrialization;
the ethnic, language, and religious makeup of the society (the presence of group
tension); the level of education of the populace; the extent of urbanization; and the
geo-political surroundings (hostile or unstable neighbours).260
That law can simultaneously be both transcendent and contextually embedded is what has
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made it difficult for scholars and practitioners to produce knowledge about how law does or should
‘rule’ for international development for at least the past three decades. When RoL was first
incorporated into international development as a term of art by institutional economists in the
1990s, they had to modify it by interpreting it as a causal agent driving social change. This created
a new theory-driven expectation for RoL, even though by that point RoL had not yet been
empirically observed as producing any such change. However, as RoL’s popularity grew in
international development, the more necessary it became for it to have a credible empirical record
to demonstrate that these theoretical claims had some basis in reality. Thus, since the early 1990s,
RoL has been the subject of a considerable amount of scientific inquiry seeking out this empirical
base, spawning a host of studies that have tried to identify its causal relationship to various
development processes either as a cause or as or outcome of various factors, such as economic
growth, security, governance, corruption, among other things.261
Needless to say, the connection between concept and such research practices has been strong
and direct. According to John Gerring, as far as the social sciences are concerned, ‘it is impossible
to conduct work without using concepts. It is impossible even to conceptualize a topic, as the term
suggests, without putting a label on it.’262 There is, however, a subtle difference between relying
on a concept to explain something observed in reality versus using scientific methods to seek out
and build a knowledge base around something whose empirical reality is theoretically presumed.
Whereas the former can appreciate the limits of a concept’s abstractions for any description of
reality, the latter risks creating a circular and unstable ontological foundation for any claims it
makes. That latter risk is augmented further when the theoretical claim fulfills a political purpose
of legitimating development interventions by donors into the governance systems of recipient
countries.
The empirical record of RoL in development has largely been characterized by making the
concept useful for development policy. Since the 1990s, development economists have used a
variety of cross-country statistical techniques to substantiate theoretical claims about RoL’s
beneficial impact on economic growth by identifying causal relationships between indicators of
legal institutions and measures of socio-economic change. 263 Several international donor
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organizations, especially the World Bank, funded and embraced such studies and used them to
inform the legal reform work they were undertaking in development.264 By necessity, such projects
required researchers to make a priori definitional choices about RoL’s conceptual content in order
to construct the methodologies and analytical approaches to produce and interpret empirical data
about it. Most empirical researchers of RoL in development take as a necessary given that there is
some causal relationship between it and political and economic change. 265 Perhaps the most
famous are the economists Daniel Kaufmann and Aart Kray, who for years have studied RoL
through perception surveys that have lumped RoL together with five other ‘Worldwide
Governance Indicators’ in cross-country comparisons and ranking tables. 266 According to its
authors, RoL is a composite of many law-society relations, and use perception surveys as proxies
to measure ‘the extent to which agents have confidence in and abide by the rules of society, and in
particular the quality of contract enforcement, property rights, the police, and the courts, as well
as the likelihood of crime and violence.’267 Another influential, large-scale annual study is the
World Justice Project’s [WJP] annual ‘Rule of Law Index’ that is also based on perception studies,
and prides itself on its cross-country modelling268 based on an approach to RoL that purposefully
occupies a middle ground between ‘thick’ and ‘thin’ definitions.269
In both cases, empirical methods are built upon contested theoretical definitions, but are also
intended to seek out empirical confirmation of the same theory. In this way, the task of constructing
an empirical reality for RoL has been complicated by its conceptual ambiguity as well as by its
self-referentiality. Yet, even though the WJP admits that ‘[d]espite its profound importance for
fair and functioning societies, the rule of law is notoriously difficult to define and measure,’ its
methodology is unambiguously consequentialist and committed to RoL being a universal and
necessary precursor for a variety of social outcomes, declaring outright that:
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Effective rule of law reduces corruption, combats poverty and disease, and protects
people from injustices large and small. It is the foundation for communities of justice,
opportunity, and peace—underpinning development, accountable government, and
respect for fundamental rights. Traditionally, the rule of law has been viewed as the
domain of lawyers and judges. But everyday issues of safety, rights, justice, and
governance affect us all; everyone is a stakeholder in the rule of law.270
Although seeking evidence of a contested norm that one is already committed to is somewhat
circular, as Thomas points out this circularity is also inevitable since ‘an atheoretical measure of a
construct is a contradiction in terms because the construct itself is embedded in theory, which
imbues the construct with meaning.’271 Researchers doing quantitative studies of RoL therefore
have little choice but to determine for themselves how they wish to describe and then measure it.
Because it makes little pragmatic sense to study something that one thinks does not exist, empirical
studies of RoL in development rarely enquire into whether RoL is or is not intrinsically ‘real’, and
as a result their findings spark little debate about the nature of its reality as a result.
Once one assumes that RoL is empirically real, one can then contemplate how exactly its
reality can be established and measured by empirical methods, and while there is little scholarly
debate about RoL’s reality, there is a roaring and controversial debate about how to measure it.
Much of this controversy stems from how RoL as a contested concept is subject to greatly variable
methodological treatment as empirical researchers make different choices about what definitions
from which RoL theorists they believe suit their empirical goals. The result has been the production
of a huge volume of variable RoL research over past decades, so much so that, according to
Haggard and Tiede, there is now ‘more cross-national data purporting to measure the rule of law
than we know what to do with.’272
Institutional rankings like the WGI and WJP indexes seen earlier are not the only way that
researchers have grappled with RoL’s empirical reality. Other researchers have used different
methods, but each has had to make their own a priori choices about how RoL should be understood
conceptually for their research purposes. Licht, Goldschmidt and Schwartz, for instance, chose not
to see RoL as a universal norm, but instead assumed that it is a ‘social norm’ whose prevalence
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‘depends upon the prevailing cultural value orientations in a society.’273 With this in mind, they
tracked RoL by trying to quantify and differentiate cultural values around the world in order to
locate and identify those that promote RoL and those that do not. In so doing, this method produced
cross-cultural findings that allowed the study’s authors to conclude that
… providing people with comprehensive rights and freedoms—and, more
fundamentally, with ample individual choice—runs counter to the societal emphasis
on embeddedness that is common in many Asian, African and other countries… It
follows that policies that champion strengthening individual agency… may be
difficult to implement in these countries.274
In that study, author choices to view RoL as a cultural product resulted in a method to
produce a culture-based explanation for why RoL promotion projects in development have
generally been unsuccessful. 275 The approaches taken by the WGI and WJP described earlier
needed a different conceptual starting point because they had different argumentative objectives.
In order for them to determine where in the world and to what degree there is an absence of RoL,
and therefore a corresponding need for RoL promotion work to be provided by development donor
agencies and their implementers, it was necessary to conceive of RoL in technical, decontextualized and universalist terms. Although both kinds of studies represent the degree of
difference that is possible within empirical RoL research, what they all have in common is how
the argumentative rationale behind the research is embedded in the definitions and methodologies
that their researchers chose. The trouble is, though, that the ambiguous and composite manner in
which RoL is often defined makes it difficult to compare the validity of studies that construct RoL
differently. Tom Ginsburg has argued that this is what makes RoL particularly poorly suited to
scientific investigation because while ‘a good social science concept has several features, including
coherence, parsimony, and utility’, RoL has none of these and is ‘best thought of as a configuration
of structures, social attitudes, and even traditions.’276 RoL’s ambiguous nature requires researchers
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to make relatively arbitrary choices of definitions for themselves, and its composite conceptual
nature requires researchers to break up their chosen definitions into separate smaller and
manageable constituent factors, which are also idiosyncratically selected. The WJP index, to take
one example, calculates RoL measures by breaking it up into eight categories and 40 subcategories.277 It is these constituent categories that are measured through observable proxies that
are then re-aggregated into single RoL figures that allow for cross-country ranking and
comparison.278 However, the effect of aggregating their measured values compounds the concept’s
vagueness on top of the arbitrariness of two levels of researcher choices on definitions and
categorical composition. Stephan Voigt has argued that any figures that come out of such
aggregation are simply ‘too broad and fuzzy to contain meaningful information.’279
RoL is certainly not the only concept in development whose quantitative measurement is
problematic. Davis et al. have argued that all international governance indicators like the RoL
indexes identified above strip meaning and context from social phenomena and involve messy
processes of compilation, manipulation and parsing to make fundamentally uncertain information
seem more robust.280 Furthermore, things like ‘corruption’ or ‘freedom’ are equally ‘broad and
fuzzy’ concepts around which quantitative indices have been built.281 Like them, RoL’s conceptual
ambiguity offers little consistent or coherent guidance for empirical research methodologies,
requiring that choices about how to understand RoL and what proxies to use to indicate its
existence or absence necessarily originate from researchers themselves and from the
contextualized purposes for which they undertake the research to begin with.
Alternatively put, one can say that RoL’s empirical reality is constituted by the normative
and ideological commitments of their authors as well as by the policy purposes that drive and fund
much RoL research to begin with. Robin Broad has tried to understand what those underlying
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purposes might be, arguing that all RoL research aims to maintain the dominance of the RoL
paradigm by ‘encouraging the confirmation of a priori neo-liberal hypotheses as de facto
knowledge.’282 Ohnesorge has pointed out that RoL in such studies is usually code for ‘western
liberal democracy’, meaning that RoL researchers implicitly equate governance ‘quality’ with a
particular vision of the state as ‘a kind of parliament, executive and judiciary employing separation
of powers, sometimes bolstered by some independent regulatory agencies.’ 283 Fukuyama has
called this the ubiquitous ‘getting to Denmark’ problem that underlies all RoL promotion work in
development. 284 Pistor et al have further observed that within that idealized governance
framework, empirical RoL studies are often constructed around an,
… implicit social theory of the rule-of-law paradigm [that] assumes that law is
authoritative and capable of changing outcomes irrespective of pre-existing
conditions; it assumes that legal institutions once in place will be used in a bottom-up
process of social ordering where, in principle, everyone can mobilize the law to further
their ends; and that the major cleavage in every society is between the state and
individuals.’285
Because quantitative RoL researchers are looking for empirical evidence of a theoryderived norm or value, they necessarily must ‘assume what should be proven.’286 However, their
empirical constructions of RoL’s reality, which tend to place state law in a central position,
collapses in the face of contrasting views of society where formal legal systems are seen as just
one of multiple overlapping normative orders. It is for this reason that Haggard and Tiede have
expressed concern that most quantitative, cross-country index studies of RoL pay inadequate and
insufficiently nuanced attention to how RoL’s discrete components relate and ‘hang together’ in

282

283
284

285

286

Robin Broad, ''Knowledge Management': A Case Study of the World Bank's Research Department' in Andrea
Cornwall and Deborah Eade (eds), Deconstructing Development Discourse: Buzzwords and Fuzzwords (Practical
Action Publishing) 295, with reference to Robert Wade, 'Japan, the World Bank, and the Art of Paradigm
Maintenance: The East Asian Miracle in Perspective' (1996) 217 New Left Review 3.
John K. M. Ohnesorge, 'The Rule of Law, Economic Development and the Developmental States of Northeast
Asia' in Christoph Antons (ed), Law and Development in East and Southeast Asia (Routledge 2002).
In his words, ‘The problem of creating modern political institutions has been described as the problem of “getting
to Denmark” (...) For people in developing countries, “Denmark” is a mythical place that is known to have good
political and economic institutions: it is stable, democratic, peaceful, prosperous, inclusive, and has extremely low
levels of political corruption.’ Fukuyama (n 15).
Katharina Pistor, Antara Haldar and Amrit Amirapu, 'Social Norms, Rule of Law, and Gender Reality' in James
Heckman, Robert L Nelson and Lee Cabatingan (eds), Global Perspectives on the Rule of Law (Routledge 2010)
254.
Ibid.

84

very different ways in advanced industrial and developing countries.’287 Voigt and Woodruff have
critiqued such studies on even harsher terms, arguing that they can rarely make causal claims that
are credible and that their disregard of contextual nuance can produce absurd outcomes. 288
Deininger and Ali’s 2007 study of agricultural property rights offered a similar argument,
contradicting presumptions of RoL’s causal powers by finding no evidence that things like
property rights increased agricultural productivity or reduced poverty in Africa, and how in some
cases like Uganda they actually created disincentives for short- and long-term investments in the
agricultural sector.289 Others have pointed out that even when quantitative RoL studies are able to
identify a causal relationship with some certainty, they are unable to determine its directionality.
Veronica Taylor has argued that the way that the World Bank’s WGI uses ‘contract enforceability’
as a proxy for measuring state-private sector interactions, for instance, presumes that contract
enforcement is a necessary precursor of economic development, when it could just as easily be
imagined as an outcome.290 Glaeser et al make a similar argument, noting that most RoL studies
in development cannot reliably distinguish institutional from policy outcomes, nor whether
observed phenomena are the result of institutional constraints on government or some other
factor. 291 Furthermore, because the political purposes for which RoL research is undertaken
produce methodological and narrative diversity, it is not surprising that studies of RoL that deploy
different measurement methods have produced different empirical results,292 a finding that Arndt
and Oman argue is fatal to any faith that one might have that they might be able to produce ‘good’
(or at least meaningful) data.293 Such critiques do not, of course, prove that RoL is ‘wrong’ or does
not, in fact, exist, only that many of the assumptions that are built into its definitions create
problems for its empirical knowability.
RoL’s empirical unknowability has certainly not prevented it from becoming a dominant
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discourse and frame for international development, nor has it prevented myriad RoL promotion
projects from being funded and implemented. This seems to confirm that it makes less sense to
understand the transmogrified and duplicated RoL of development in terms of a scientific truth
than as policy knowledge that is purposefully constructed for particular purposes. However, as
purposive policy knowledge, the results of such research are unable to overcome or resolve the
inherent contradiction of RoL’s transcendence with law’s contextual embeddedness discussed
earlier. It is because of this that such studies are far more useful at abstract policy levels than they
are for those who work to promote RoL in particular places and contexts. In other words, while
the non-contextualized and comparable numerical data that such indexes create are useful for
policymakers who want some basis upon which they can compare countries, they are relatively
useless for practitioners who want to better understand any place in particular.294 Pistor et al. have
observed how the way that such studies abstract reality into data make them so indifferent to social
norms or power relations that they fail ‘to raise the question of when law and legal institutions are
capable of guiding people,’ and therefore have little to say about how law can change behaviours
and practices.295 As Chapter 6 will demonstrate, the same concerns play out in the experience of
RoL workers on the ground as they try to make sense of local realities in terms of abstract norms
like RoL and find the latter wanting, confusing, useless and/or empty.
3.6 Academic Critique as Knowledge about RoL Promotion in International Development
Quantitative empirical research that supports policy-making is not the only kind of
scholarly knowledge that is produced about RoL in development, and a large body of other types
of academic research into RoL promotion in development has emerged over the years in the
domains of law, development studies, politics, and international relations. This has produced a
different body of knowledge about RoL and RoL promotion in international development, but one
that is also stymied by RoL’s fuzzy unknowability. Very little of this literature challenges the
normative value bases of RoL itself for many of the same reasons why it is difficult to do so with
the empirical studies noted above. Most scholars who have been critical of RoL have focused their
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attentions on questions of how effectively development objectives attributed to RoL have been
pursued,296 or how useful or realistic RoL has been as a policy objective for development,297 or
how little is actually known about RoL when it is pursued it in development.298 However, little of
this kind of critique has undermined the usefulness of RoL for policymaking because often it does
not challenge RoL’s aspirational universal normative validity nor make RoL’s comprehensive
meaning any more certain and less flexible. Even RoL’s strongest critics, who have reduced RoL’s
manifestation in development to a strategy or ideological smokescreen that exclude non-Western
voices and legitimize and facilitate the exploitation of the Global South, make quite narrow claims
to what RoL is that have difficulty speaking to and undermining the entirety of RoL’s manifest
reality in development.299
Taken as a whole, scholarly critiques of RoL promotion in international development, have
not been able to seriously disrupt or destabilize RoL as a dominant paradigm for development.
This is not to say, however, that they have been useless. While the policy utility of quantitative
cross-country empirical indexes for policy choice-making is not difficult to imagine, the utility of
academic critiques as another form of RoL knowledge production is somewhat less obvious, at
least for policy purposes. Interviewees had mixed opinions about this. Some critiqued the critiques
for being useless or for badly reflecting on their career work. 171129, for instance, expressed anger
at one particular academic study of his and other RoL projects in Afghanistan and lambasting it
for its inaccuracies and its ‘slanderous’ line of argument. Other interviewees were dismissive of
academic research in general for engaging in ‘useless’ theoretical debates that targeted academic,
rather than practitioner, audiences. 180530-1 suggested that among the RoL practitioners he knew
he was ‘probably one of the few people… who actually reads the academic literature.’ 180522
argued that ‘research can be so very, very heavy and academic, and not important.’ 180530-2
distinguished herself from academics by saying:
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I’m the practitioner, I'm just like, ‘Okay, how do we get it done?’ And, and for me, it's
never been about 1000 flowers blooming. It's like, ‘Can we get this patch and then sow
this seed here.’
Others, however, were more sanguine about the contributions that external academic RoL
critiques could bring to their work. 180525-2, for instance, felt that academics were useful for
‘keeping you honest,’ and enthusiastically cited a number of authors who have been openly critical
of RoL promotion in development, especially those who have written for both academic and policy
audiences, like Thomas Carothers, Rachel Kleinfeld, and Michael Trebilcock. Indeed, when
interviewees cited any academic literature, it was more often these critics of RoL, rather than any
of the classic legal or philosophical theorists on RoL (such as Dicey, Raz, etc.). With only one
exception, none of the interviews conducted for this thesis cited any of the classic scholars or their
texts. Instead, interviewees preferred citing policy critics, such as 180521-2 who made a list of
critics he found useful, describing how:
There are people like Rachel Kleinfeld who I hold in the highest respect that I would
describe as more academic than practitioner, though she's obviously done some
practice work, you know, and Tom Carothers, you know, he started mainly as a
practitioner and became much more of a commentator, and so on. So, many of us are
on that journey, and, you know, and you step from the domain of practice into the
domain of academe and sometimes back and I, I've certainly been doing that. But why
I say that is because at the heart of my journey, I've been trying to make sense of what
I've been working with… But in real life, I mean, that's me, a thinker trying to cohere
and make sense of the confusion and the messiness of practice. In real life, it's not as
clear as that, and you look at the scope of work of any project and you'll see
combinations of all of those theories coming into play sometimes.
180530-3 recalled a moment in his career when he was surprised to discover that
academics had actually written something that was relevant to his experience:
I looked into some lawmaking theories and some established theories from Leiden
university and professors and the theory, I realized that my words have been theorized
in, I mean the way I work or the way I see things are actually happening, they have
been possible to theorize, so the whole understanding of academic work and then you
know the professional, the practitioner's knowledge is very interesting how they merge
together.
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While academic research may have helped practitioners reflect on what they were doing,
no interviewee indicated that it had necessarily taught them what RoL was nor devastated their
beliefs. No interviewee mentioned any academic study, whether supportive or critical of RoL
promotion work, that had provided them with any complete certainty about what RoL meant. As
knowledge artefacts of RoL meaning such works can contribute to the panoply of different
meaning fragments that the ‘machine’ has produced and reproduced about RoL over the past three
decades, and therefore are one further source among many that practitioners may, or may not, rely
upon to make sense of what RoL means for them. This process of individualized meaning-making
will be explored in greater depth in Chapter 6, but for now the point is that neither the numerous
efforts to seek out some empirical basis for RoL in the world, nor those who have critiqued RoL
promotion have been able to achieve any kind of focus or consolidation of RoL’s meaning for
those who work with it professionally. At best, they have provided new perspectives and insights,
which, while still valuable, have not made RoL any less ambiguous now than it ever was. As will
be shown in the chapters to come, the processes and mechanics that make up the transmogrifying
duplicator ‘machine’ of development have produced and then fragmented RoLs meaning over the
years along many trajectories that are idiosyncratic to the many individuals and organizations that
are involved in RoL promotion work. This fragmentation has made it difficult, if not impossible,
for any scholar or practitioner, to be able to speak of RoL’s meaning and meaningfulness for
international development in any comprehensive or complete way. In other words, the
fragmentation of RoL’s meaning and meaningfulness for international development has made RoL
relatively unknowable for both its supporters and its critics, which effectively leaves policymakers
and RoL project implementers free to make their own determinations about what it is and means
for their own purposes.
Conclusion
The metaphor of the ‘transmogrifying duplicator machine’ provides a starting point for this
thesis’s exploration of how concept and practice interrelate in the promotion of RoL in
international development. The metaphor helps with understanding how RoL as a concept has been
subjected to multiple modifications and adjustments by policy actors as they have appropriated
and then replicated subtly changed versions of it in pursuit of specific policy objectives. In its
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reproduced form, RoL in development resembles its legal and philosophical ancestor(s) and shares
at least some of the its terminology and conceptual framing, but the uses to which it has been put
by policy actors have produced new meanings for it. This ‘transmogrification’ of RoL was
necessary for it to be useable and reproducible as a policy frame or paradigm, and its persistent
utility has not necessarily come from the substantive merits of its conceptual foundations beyond
how it celebrates the importance of law. Instead, it has been RoL’s fuzzy ambiguity that has made
it attractive to policymakers for the room it has afforded them to freely interpret its meaning in
ways have suited a variety of different needs. These particular needs arise more out of political
contexts in which international development is done, most notably those that created a need for a
new umbrella concept for governance interventions in the 1990s, rather than out of any special
conceptual fidelity to RoL itself. Furthermore, it was its adoption as a new policy paradigm that
generated new needs for it to be described empirically in ways that presumed its reality and
normative value. These too created new ways of speaking about RoL that transmogrified its
meaning further in new ways that made it meaningful for policy choice-making. RoL’s emergence
as a policy paradigm also created opportunities for scholars to critically engage with it in response,
and these too have also created new ways of speaking about RoL, although so far not in ways that
have undermined what has made it so useful for policy. These processes that have created new
forms of RoL knowledge in response to its transmogrification and replication by the ‘machine’
demonstrate how RoL is not best described as something that is applied to development, but rather
the reverse, that it is something has been repeatedly modified, re-tooled, and deployed to be made
meaningful in a variety new, development-specific, ways.
These processes of modification and replication have not been seamless, however, nor have
they necessarily made RoL more knowable or easily understood. The same conceptual ambiguity
that has made RoL so usefully flexible and adaptable for policy and policymaking has also created
difficulties for researching it. Without any consensus on its specific meaning, knowledge creation
about RoL has always had to rely on either policy or researcher choices to narrow its meaning
around some a priori definitions in order to be able to research something tangible. This has left
all RoL knowledge fragmented and difficult to collate and compare in ways that will always make
it difficult fully understand or to falsify and correct the use of RoL as a development paradigm. It
is in these ways that one can see how development as a ‘machine’ not only converts concept into
policy but also constructs multiple forums for a variety of actors to engage with its meaning in
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different ways. As the remaining chapters will explore further, this transmogrification of RoL’s
meaning and this differentiation of its meaningfulness occurs at multiple levels, with the ultimate
effect of fragmenting what RoL means into a myriad of shards, and producing the apparent
paradoxes identified in Chapter 1.
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Chapter 4

The Construction and Fragmentation of RoL’s Meaning and Meaningfulness as
Development Policy

ã 1988 Bill Waterson

Introduction
The previous chapter put forward the argument that the ‘transmogrifying duplicator machine’
of international development converts RoL from an ambiguous and contested legal principle or
value into development policy and that this conversion changes RoL’s signified meaning and
meaningfulness for development actors. The purpose of this chapter is to demonstrate how the
‘machine’ produces this meaning differentiation through a number of structured processes and
institutional relationships that are brought to bear on the concept in ways that make it meaningful
(and meaningless) in different ways for differently situated development actors. The argument is
that in so doing, the ‘machine’ crystallizes RoL’s amorphous conceptual meaning into specifically
meaningful policy variations, effectively fragmenting what RoL means in and for international
development. It will focus on three processes in particular that achieve this crystallization and
fragmentation effect, namely: the legitimation of policy through the production of research about
RoL; the use of RoL a categorizing term to organize work and assign resources and responsibilities
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within organizations; and the use of RoL as a common term of reference for mobilizing people
and organizations around development goals. The chapter will then describe how, when
development actors encounter and try to make sense of these policy meaning fragments as a single
meaningful whole, this can result in RoL appearing arbitrary, self-referential, incoherent, and
superficial. Taken together, these indicate that RoL’s meaningfulness as policy in development
splinters and diffuses in ways that add further uncertainty and ambiguity to its already famously
ambiguous conceptual meaning(s).

4.1 RoL’s Differentiated Legitimation of Policy-Making Through Research
The previous chapter discussed how the production of empirical knowledge about RoL is a
policy-driven, rather than scientific, activity. The considerable investments that have been made
in tabulating cross-country comparative studies of RoL around the world have not been done out
of scientific curiosity about some unexplained natural phenomenon, but rather in order to facilitate
policy choice-making. While on the face of it, it may appear that the point is to better inform policy
choices with objective data, because such data is normatively self-referential to RoL as a normative
paradigm for development policy, the more important function of such research is to legitimate
future policy choice-making within its terms. In this way, such research represents a construction
of a particular type of meaning for RoL that is meaningful because of the political uses to which it
is put. The WJP is quite unambiguous that a major aim of its RoL country rankings is to influence
policymaking, and on its website it describes with pride how its Index findings ‘have been cited
by heads of state, chief justices, business leaders, and public officials, including coverage by more
than 2,500 media outlets worldwide.’300 However, as seen earlier, by compelling both researchers
and policymakers to assume that it exists and that it has a causal relationship with various social
phenomena, RoL’s transmogrification into development policy produces certain knowledge blindspots. These blind spots, while possibly fatal for their scientific validity, are not fatal to the primary
discursive purposes behind such research, because the point of doing such research is not to prove
or question policy assumptions about RoL’s social reality or its normative correctness. Dimitri
Van den Meerssche has suggested that the real purpose behind such research is not knowledge per
se but instead to provide ‘a conceptual language or apparatus’ that allows donor agencies to
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‘continuously define and redefine the “modern” or “good development state.”’301 It is the language
and vocabulary of RoL’s de-contextualized normative universalism encased in objective and
scientific methodologies that allows development donors to use claims to RoL to legitimate their
choices to intervene in the legal and governance systems of countries around the world.
The relationship between scientific knowledge and the legitimation of political power has
been observed since at least the 1970s by scholars like Michel Foucault.302 Others since have
argued along similar lines that RoL is a form of knowledge that has been manufactured specifically
as part of the disciplinary project of modern, Western, liberal states in their interactions with the
developing world. 303 For such arguments and critiques to work, however, RoL needs to be
portrayed as a concept that plays a strong role in facilitating that exercise of power. This thesis,
while sympathetic to such claims, questions the ability of the concept to do this in practice. While
its use may be an expression of power in international development, it is difficult to support a
claim that RoL itself is inherently ‘powerful’ in its own right. RoL’s core conceptual ambiguity
and its bifurcated transcendent/embedded nature suggests that claims to RoL being a powerful
disciplining technology for the West may be overstated. Although great efforts have been
expended to establish RoL as a kind of prescriptive truth in development, as this and later chapters
will demonstrate, this effort is continuously stymied by how the practices of development
continuously fragment its meaning in ways that make it impossible for it to play such a directing
role.
The previous chapter’s criticism of empirical RoL research notwithstanding, there is little
doubt that donors pay attention to RoL research data for the countries to which they distribute
funding. A number of studies have confirmed this,304 although Arndt and Oman note that this was
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not always the case. Prior to the 1990s and during the Cold War, national donors were more
concerned about the political and ideological alignments of recipient countries than about their
relative institutional quality or type of government.305 Since the 1990s, however, donors have
taken more and more interest in making aid allocation decisions on the basis of consistent and
transparent criteria that quantitative RoL data can provide.306 The World Bank, for instance, has
quite explicitly made governance indicators a basis for its allocation choices, although it is far
from the only one.307 While such preferences signal a recognition among development agencies
that policy needs to be grounded in some kind of reality, there is a very large debate about the
value of positivist empirics being the right kind of reality to do this, especially since they are unable
to engage with the complex, contextualized, and value-laden realities that make up social life. This
debate not only rages in international development circles,308 but also in other fields like health309
or the environment 310 , reflective of a general trend towards evidence-based policy-making in
virtually all areas of government and governance over the past two decades.
Although the truth value of the empirical evidence upon which such policy commitments
are made may be questionable, this does not automatically make policy choice making based on it
wrong, misguided, or disingenuous. It only implies that the certainty upon which such choices are
legitimated is limited. Some donors have been quite circumspect about this. DFID, for instance, in
a 2013 policy document on RoL, cautioned that while,
… the evidence shows that institutions, including the rule of law, matter for
development. However, the evidence is not able to indicate which institutions are
likely to matter more given local context and circumstances. … More research is
needed to better understand how the rule of law develops and how it relates to
development outcomes. The evidence base needed to identify which elements of the
rule of law are important for which outcomes and under what conditions is either
lacking or inconclusive… There is also limited evidence on how the rule of law can
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be improved through concerted domestic and/or international intervention.311
180525-2 also described USAID in the late 2000s during the Obama administration as also
being sensitive to the lack of available research and data, but mostly saw this as a performative
concern in the face of criticism:
… and it was, I think, very much the Center for Global Development [CGD] and
some others who were criticizing us constantly saying, and Tom Carothers, Carnegie
Endowment… he says, "You don't know what you're doing. I'm not saying you're
doing the wrong thing, or the right thing. I'm saying you don't know, because you
can't measure it, or you haven't measured it, you haven't bothered to.” So between
Carnegie and CGD, and I'm sure others, there was a huge pressure and under the
[USAID Administrator Rajiv] Shah regime, we actually hired people away from
CGD. I tend to think it was to co-opt them so they'd stop criticizing us, but we have
taken our measurement a lot more seriously.
This function of empirical research about RoL legitimizing development policy choicemaking is only possible when policy-makers and researchers share the same normative
commitments to RoL. It is in this sense that RoL acts as a policy paradigm that encourages
policymakers and researchers alike to try to make empirical evidence fit into policy choices about
what RoL’s normativity consists of.312 RoL, as a concept that is also a norm and a value, is never
treated as something that is potentially falsifiable by donors or researchers but instead is used as
a prescriptive and normative paradigm that describes what RoL should look like in reality, both in
the present and in the future. As Fred Chernoff notes, ‘prescription, unlike description, requires
specified goals of action, which involve the choice of values.’313 Policy discourses around RoL are
not meant to be scientifically rigorous because their purpose is not to further scientific knowledge
but rather to justify political decision making, or to borrow from Vivien Schmidt, to serve ‘as the
vehicle through which policy elites seek to persuade the public that the policy paradigm is
necessary and appropriate.’314 RoL need not itself be real, in other words, it only needs to be
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demonstrably real in and for policy contexts.
It is because of the self-referential ways that policy research uses depictions of reality to
buttress policy choices that they can seem disingenuous and politicized to those who engage in
RoL promotion work in development. In the words of 180520, such studies were politically
compromised and therefore ‘absolutely not worth the paper on which they’re written.’ As will be
seen in Chapter 6, they have little impact or relevance to the lived realities of those who implement
RoL promotion projects on the ground because for anybody operating outside of the normative
frameworks in which policy is made and research is conducted, such depictions of reality have
little cross-contextual relevance. This, of course, makes sense because the underlying purpose of
the research is not to inform RoL promotion itself, but rather to legitimate the political choices of
where to invest in RoL promotion work. Thus, even with empirical research into RoL’s reality,
one can see how RoL’s meaningfulness to development is tied to how it is used, and therefore how
RoL is made meaningful in development will vary from organization to organization as well as
between actors, even those who work on and with the same projects in different capacities.
4.2 RoL as a Category of Meaning(s)
It is not immediately obvious how one would be able to identify what RoL as policy ‘means’
for any particular donor organization that funds RoL work. Simply pointing to policy
documentation where RoL is explicitly articulated is not enough to explain what makes RoL
meaningful or important to them. Just as ‘data’ is used as evidence for policy, specific policy
statements or articulations of RoL in policy documentation are statements of institutional
commitments made by organizations to a particular conceptual rendering of RoL that serve
particular uses. Thus, when the UN, DFID, GIZ or any other development agency crafts specific
RoL policy frameworks for themselves, the language and terminology they use may be familiar to
outsiders because of its association with the broad concept of RoL, but the internal importance of
whatever specific definitional choices are built into that language use may not be apparent. This is
especially the case when policy language signals internal directional changes or reallocations of
responsibility and resources. Speaking about RoL’s policy meaningfulness for any given
organization, therefore, requires situating RoL as a specific policy commitment within the
organizational contexts that organize and allocate people and resources to undertake development

97

programming. Major donor agencies are all very complex, large, intricate bureaucratic structures
that are peopled with a variety of actors who are organized along different kinds of hierarchies
shaped by multiple professional, thematic or other lines. These internal architectures and the
mechanisms through which bureaucrats make decisions within them have effects on how RoL is
utilized, along with bureaucratic rule structures, and organizational practices, and variable
emotions, interpersonal dynamics, and values of the individuals who compose them.315 If RoL’s
meaningfulness as development policy is constituted by how the concept interacts with these
various and diverse structures and behavioural dynamics, then it is little wonder that RoL
practitioners have a hard time describing RoL’s meaning as something coherent that they can
easily recognize and experience in their professional lives.
The institutional logics of development agencies form part of the internal mechanics of the
‘transmogrifying duplicator machine’ of development and are important features of how it
constructs RoL’s meaning in new and fragmented ways once it is transformed into policy. 316
Policy positions taken on RoL are more than mere statements or definitions of the universal norm,
but are specific outcomes of material practices and symbolic systems (assumptions, values, beliefs)
that organizations and the individuals working in them rely upon to understand how and what to
organize in the creation and implementation of RoL promotion work. While RoL’s ‘duplicated’
terminology used in policy documentation may resemble the universal signifier used by multiple
development organizations, RoL’s internal utility for organizations relates to how the term is used
to facilitate actor coordinate within whatever hierarchical structures of which they are a part.317
One the functions that RoL performs as a policy device that was most commonly mentioned
by interviewees was its use as a categorizing term within the organizations they worked for. In
particular, interviewees often described how it was used to coordinate the delegation of authority
and responsibility, as well as allocations of resources and funding for projects and activities. From
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a pragmatic and organizational perspective, one could say, therefore, that RoL simply ‘means’
whatever a given organization includes in the ‘RoL’ category it uses to perform such allocations.
Thomas Carothers once referred to RoL as a categorizing term when he wrote about what he called
the ‘Rule of Law Assistance Standard Menu’ of RoL promotion themes and activities in
development work, which included: ‘reforming institutions,’ ‘[r]ewriting laws’, ‘[u]pgrading the
legal profession’, and ‘[i]ncreasing legal access and advocacy’.318 180521-1 offered a similar list
when he described his work at USAID in Afghanistan as coordinating the implementation of a
variety of RoL activities:
Yeah, so with USAID, I was with them for four years… we were basically involved
in what those primary Rule of Law areas are, they're: legal education, court
administration, legislative drafting, public awareness and access to justice, know
your legal rights little pamphlets, stuff like that they would publish… a legislative
database…
Interviewees did not always agree with how RoL categorized work or expressed
dissatisfaction with the effects that particular categorizations had. 180521-2, for instance,
described RoL’s main meaning for development in categorizing terms, saying its ‘purpose is all
about strengthening the state… it's more often than not about policing and focusing on the courts…
which has nothing directly to do with promoting justice… Rule of Law is not a concept that
animates me. I'm much more interested in promoting justice.’
If at times the work that RoL does to categorize activities can alienate people like 1805212, it also can facilitate communication and cooperation about RoL between actors and
organizations who may disagree about what it means. A number of interviewees spoke of how
RoL was useful as a common point of reference among donors and policymakers that had to
cooperate in various ways. 190301 even argued that it is this coordinative function that made RoL
useful and meaningful as a development concept. As a broad and unspecified category, it provided
different political interests with a common vocabulary to speak with one another:
… [if] you might need to leverage some kind of international support, particularly if
it's a difficult political environment, and then probably the language of Rule of Law
is useful, at least in, not in terms of public advocacy, because I think people don't
engage with the Rule of Law in general, but they engage with ‘here's a protection
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crisis, here's the impact on this specific person,’ but if you're talking about
organizational response and leverage, maybe if the bigger INGOs, or the UN… I
think probably that might be a context in which it is still useful just because it gives
you… a language to communicate in… it's meta-code, like you kind of put in your
understanding into this universal… whether it's the beneficiary government or
another donor, or whatever it is, inevitably interprets that in a different way, but at
least it gives you a language to communicate on the issues, it's just the risk is just that
you are talking at cross- purposes sometimes… I think that's probably also the case
for other concepts… in development generally, it is probably just particularly
exaggerated in the case of Rule of Law… but I think it is also the case for lots of
types of issue or activity that we might think of as falling within the Rule of Law,
like anti-corruption… 10 people can talk about anti-corruption in the same room, I
don't think they necessarily mean the same thing… With Rule of Law, okay, yes, you
have lawyers, you have non-lawyers, you also have military, depending on what type
of work you're doing… you've got to get something down on paper that you can hang
everything else on, and that requires you to use language and for you to be
comfortable with that language, even though you know that pretty much any
language you use about Rule of Law… has shortcomings. So, you have to kind of
settle on something that then enables you to talk about it without being completely
nihilistic.
Not only does RoL’s usefulness as a categorical term not require consensus on its
substantive meaning, for it to work as a common point of reference it does not even need it to be
understood much at all. 180510, for instance, noted how RoL’s utility as a term in development
comes from how it can,
… really be anything you want it to be… I mean, people in the field, ordinary people
don't say, ‘Oh, that's rule of law. And that's justice, and that's human rights, and that's
security.; Those are just ways we compartmentalize these things for funding and
project purposes.
Although this great categorical flexibility can be useful for internal organizational purpose,
for some interviewees, it was also what made RoL appear personally meaningless and shallow.
For 180515, the loose way that her employer, the OSCE, seemed to use it as category gave it no
real conceptual substance, which, as a lawyer, frustrated her:
I don't think Rule of Law as a term had much meaning to me professionally until a
couple of years in… I think the OSCE alternately uses, well, for the most part in its
field missions, uses Rule of Law to talk about exclusively the judicial system, so it
was, it was just another way of saying ‘judicial reform’, essentially… We had a
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Democratization Department and Media Department, Rule of Law and Human
Rights and Security… the Democratization Department, which works on developing
local institutions, and even improving governance-related laws, that seemed to fit
under the rubric of ‘Rule of Law’, but when we talked about what it meant, that was
the only time I really talked about what it meant, my office also wouldn't discuss it,
because I said, ‘How did the program get this name?’ And they're like, ‘Yeah, we
don't know, it's always has this name. So we just keep the same name.
Other interviewees noted how using RoL specifically as a category did not add anything
particularly substantive or unique that could not be covered by other terms. 180605 recalled how
one employer characterized the constitutional reform work he had done in Iraq in the mid-2000s
as ‘RoL’ work, while another at a different point in his career did not. This different categorization
seemed arbitrary to him, and as far as he was concerned the only difference was that as a matter
of administrative routine, he had to justify his work using RoL terminology whenever it was
categorized as such:
…[In my new job] now I was a ‘Rule of Law’ Program Officer, I had to know what
that meant… and it took me almost no time to realize that it pretty much meant
nothing... so you got certain people who say, Rule of Law, it's what? Cops. Prisons.
Courts. Of course, you can't have constitutions or constitutionalism without some
underpinning of the Rule of Law, but there are very few constitutions… that ever use
the term within the text. Now, sometimes it'll be used as a general statement of a
directive principle, respect for the, for the Rule of Law… but we didn't talk about the
Rule of Law when we were working on the Iraq constitution as such, but we were
aware that, for example, separation of powers is a tool to try and strengthen the Rule
of Law by creating greater accountability checks and balances between institutions.
I'm not even sure how often we described it that way. It sort of was innate to what
we were doing… but I never thought of it as the ‘Rule of Law’ until [later] and I had
to justify doing constitution making within the Rule of Law Program, and then it
becomes obvious, right? … The constitution is going to say something about the
security sector, whether it's civilian oversight, or, you know, separating, you know,
the military, from the police, accountability, whatever. Certainly, the courts are
significantly flushed out in constitutions. So you can try and sort of reverse engineer
why constitution-making is part of the Rule of Law.
This should in no way trivialize the importance of RoL’s categorical distinctions.
Organizational choices about what does or does not fall under RoL as a category can be highly
significant to practitioners, and can reflect extremely significant power and resource allocations
that shape the way that RoL work is performed. 180326-2, for instance, recalled how the UN used
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RoL in the 1990s and 2000s in Afghanistan and West Africa as an umbrella term to refer to all of
its criminal justice activities, including the corrections work he was doing. While for him, RoL
figured little in his day-to-day work, it was an essential component of understanding who he was
reporting to back at headquarters: ‘the only time that [RoL] became an issue, working from a
practical standpoint… was who were you under administratively… You didn't use it, though,
unless you were under the Rule of Law unit’.
RoL’s use as a category is never a guarantee that it will provide order or coherence. Some
interviewees spoke of RoL’s use as a category in ways that reflected organizational disorder and
confusion, such as 180508, who recalled how in Afghanistan so many overlapping and competing
actors and institutions were all seen as doing RoL work that it was very difficult for him to discern
a coherent chain of command, much less any shared meaning of the term. Recalling his experience
as a newly-hired RoL advisor for the U.S. Military arriving to a southern province in Afghanistan
for the first time:
… the thing that encapsulated to me the lack of guidance there was when I got there
I had to find someone to sign my paycheque right? Like my time sheets while I was
transiting through Kabul, and I couldn't find the answer to who ‘owned’ me, right,
like there was a Rule of Law shop, a Rule of Law ambassador319 and a whole group
of people there, and they did not ‘own’ the Rule of Law advisors who were in the
field, there was a turf war, there was another piece of the embassy that you know,
had control over field operations. So, there was a disconnect between all that.
To development actors who are subject to bureaucratic hierarchies, the ordering effects of
terms like RoL can impart new forms of meaning onto them when their professional lives are
affected by their categorizing effects. In another example, 180604 complained that the way that
the U.S. government sometimes lumped prisons and corrections work under ‘Justice’ activities
had the deleterious effect of misconstruing how the two were interrelated for her RoL promotion
work. The impact of this categorization, she argued, was to create false hierarchies that shaped
systemic understandings of realities and possibilities:
… the people who were courts and judicial system specialists are always seen as
superior to and the bosses of the people who did corrections work, which isn't really
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the same and particularly people who work on justice sector stuff actually don't really
understand prisons at all, and this reasoning as to why these people wouldn't be
superior to and above was really problematic in almost all the contexts where I saw
them working… I find [prison and corrections specialists] very straightforward to
deal with. They'll try to bullshit you sometimes but there's no politics like there is
with judges [who are] a lot more hoity-toity and difficult. A prisons guy will either
say that he wants to change or not. They're pretty straightforward… it's sort of the
poor cousin in some of the Rule of Law work and it often is one of the things where
if you don't take a sort of a systematic approach, if you do a whole bunch of security
sector reform that's focused on police reform, and they get better at arresting
people… it creates a backlog in the prisons that generates huge pre-trial numbers…
it's all one system, you get this backlog in the prisons if you don't deal with, improve
the state of things, processing at the court as well as the police, but these things should
be interrelated… that particularly came out of the Afghanistan and Iraq focus [of the
U.S. Government] on police reform without much joining to the other bits of
programming.
The particular ways that organizations choose to use terms like RoL as categories,
therefore, can reflect significant internal organizational and political struggles. David Marshall has
described how category shifts produced by policy changes within the UN have been highly
politically significant in the ways that they shifted responsibility for RoL in post-conflict states
from its ‘traditional’ home in the Department for Peacekeeping Operations (DPKO) in the 1990s,
to the political missions of the Department of Political Affairs more recently as RoL became more
discursively important for UN development policy.320 It is because of this that technical processes
like reconfiguring definitions or budget lines along new category lines can speak to internal battles
over who gets to do what, and with what funding. As such, the banal duplication of RoL
terminology in policy documentation can sometimes conceal the interests of those who benefit
from the material practices that its use as a category of work and responsibility justifies.321 It is
these political tensions that give a term like RoL its internal meaning for organizations.
It is because RoL’s meaningfulness for development organizations can be tied to their
internal hierarchical orders and struggles over resources that it can be difficult that getting policy
uses of RoL to more closely align with RoL’s conceptual meaning, as some scholars and critics
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have recommended, is difficult and easier said than done. 180530-2 observed how over the course
of her career trying to get donors to talk about RoL and legal reform work in development in terms
of something like ‘justice’ was like trying to ‘turn an aircraft carrier.’ 180530-2, 180426, 180525,
spoke of how the political contexts of the Trump administration in the U.S. and Brexit in the U.K.
had created such political uncertainty that donor bureaucrats at USAID and DFID were generally
disinclined to take risks and invest in re-evaluating their policy positions on RoL.
At the individual level, RoL can also mean different things to actors both between and
within organizations. 180510, for instance, noted that one cannot assume that donor employees are
equally or deeply familiar with and committed to RoL even when they develop projects to promote
it. Stress and overwork could make some relatively disinclined to take deep introspective interest
in RoL’s conceptual meaning beyond their immediate work needs. 180530-2 also described
USAID in terms of cleavages between groups along professional lines as well as personality and
worldviews, cleavages that impaired collaboration, communication and idea sharing about what
RoL ‘meant’ for their work within the agency:
… most of my colleagues in the Office of Democracy and Governance were, what
do they call them? I forget what the phrase is, but they were generalists. I’m sorry, I
worked too hard for my law degree to be called a ‘generalist’ and given my
experience… you have specialists, highly specialized and worked very key sectors,
and then you have your generalists … And so those divisions, so the people that were
in the Governance group, and then the group that were in the Rule of Law group,
when they were having discussions about what exactly is this thing that we're doing,
they would be separate, they wouldn't, there wasn't a whole lot of cross-pollination…
I was like ‘what is that?’ I remember when I joined… I remember I had to fight to
say what we do is not just Rule of Law… and I always was like, ‘this does not make
sense.’
180530-2 recalled from her own career how the allocation of different RoL-labelled work
among U.S. government agencies dispersed and fragmented its policy meaning among them,
which caused confusion when those agencies did not coordinate well with one another:
[The U.S.] State [Department], they're diplomats, okay, their Rule of Law consists
of treaties, protocols, and constitutional, some aspects of constitutional reform, as it
relates to treaty extradition clauses… they're not all under one department at State…
so you've got war crimes over there, you've got DRL [Bureau of Democracy, Human
Rights, and Labor] over here, you've got something to deal with gender somewhere
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else over there. International organizations, that's a whole different agency…
Department of Justice, Treasury, all of them have Rule of Law divisions… and then
Commerce has their Rule of Law, commercial legal development practice, so they
had their lawyers that just focused on… copyright, patent, all the different…
commercial aspects…. Joining the dots to all of that, that fell to USAID… the
military, you know, just stood up, I would say, in the last five, or maybe seven years,
a Rule of Law division within DoD [Department of Defense], they never used to have
one before.
180525, a former US State Department official, spoke of a different kind of cleavage
between career civil servants and political appointees that in 2018 was making decision-making
about RoL policy very difficult:
I mean that's sort of the sadness of the Trump administration. I'm now working on
accountability issues with the United Nations… we're trying to tease support out of
the Americans… as a friend of mine said to me, one time we were drinking, and it
was one in the morning… I was lobbying intensely about Iraq saying, ‘You guys
need to do this, you got to do…’ and he goes, ‘We agree with everything you just
fucking said, we're just throwing spaghetti against the wall. We don't know what
these guys [Trump appointees] are up to. So, we just throw it up against the wall and
see what happens. And that's all that we can do right now, so just shut up!’ That's the
career service versus the Trump people.
Organizations do not, of course, share the same kinds of bureaucratic disinterest or internal
conflicts, and their employees will engage with RoL’s meaning in different ways. 181220, in
contrast to those 180510 and 180530-2 above recalled being very surprised when he first joined
the World Bank and discovered that, contrary to what he’d been taught in university, the staff
members he worked with were not only intelligent and committed, but also very open to critique
and self-reflection:
So, I went in with some suspicion and very rapidly recognized that people around me
were both incredibly smart and had also totally read and imbibed all of that sort of
critical stuff that had given me that slight whiff of suspicion before going in. So that
was the first big impression that I had, it was ‘wow these guys are smart and very
critically oriented’…. One of the really fascinating things for me that I loved about
working at the World Bank, and that was also really confusing, was that it's relentlessly
self-critical, and… that self-critique constantly evolves. So, in my thinking about what
I was doing at the World Bank, in most ways it changed and evolved while I was doing
it… in the teams that I worked with, we were constantly thinking about exactly what
might be silly and crazy and wrong about what we were doing as we were doing it,
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and constantly trying to adjust, recognizing the binding constraints that we were under,
and, you know, pushing… constantly trying to make sure that we weren't being overdetermined in what we were doing.
In short, donor bureaucracies are complex organizations with different and unique internal
organizational structures and political cultures, staffed by different communities of civil servants
and political appointees that may or may not cooperate, all operating within different political and
temporal contexts. It is through these complex organizations that RoL is transmogrified into policy
paradigms with different effects, and it is through their many layers that it is made meaningful in
different ways that are idiosyncratic to how it is used within them. Thus, what makes RoL
meaningful for organizations is bound up with how they are internally structured as much as by
whatever specific meanings they declaratively assign to it as a term. Thus, regardless of how much
or how little common terminology is shared among the formal RoL policies of different
development agencies, far more meaning differentiation lies below the surface. In this way, RoL’s
meaning and meaningfulness is fragmented among the various organizations that make up the
policy universe of international development.

4.3 RoL as a Mobilizing Device
If one accepts that organizations make different uses of RoL, and that RoL’s internal
meaning and significance for them also differs, then it would not be unreasonable to then expect
that it to be difficult to organize and coordinate RoL work between organizations. However, the
general impression of interviewees was that RoL was actually a relatively easy and powerful
device with which organizers could coordinate among each other precisely because it did not
necessarily require any shared consensus on its substantive meaning. This speaks to a separate
thematic form of RoL’s meaningfulness as policy, one that is distinct from what makes it important
as an internal administrative category for organizations. While some scholars have argued that
RoL’s power and popularity is based on it serving some coherent and directed ideological purpose
in development,322 RoL practitioners, including some interviewees, have praised RoL for being
easy to mobilize within and between organizations because of its terminological flexibility. In a
2004 report to the Third Committee on ‘Strengthening the Rule of Law’, UN Secretary General
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Kofi Annan explained that what made RoL an ‘appropriate’ conceptual and operational framework
for UN human rights activities was that it was a broad enough concept to encapsulate pretty much
anything and everything,
… it equally accommodates both the requirements for implementation of all human
rights and concerns itself with the substantive and the procedural, the national level
and the international level, and with the quality, content and objectives not only of
laws, but also of processes, institutions, practices and values.323
In a somewhat different vein, 180530-1 described USAID’s informal adoption of the UN’s
approach to RoL as a matter of inter-agency convenience rather than of ideological conviction:
… you know, it's a paragraph long, and it has essentially everything you can think
of: judicial independence, and accountability, and separation of powers and this that
and the other. So it's kind of useless, but that's essentially what we use… It's useful
because it carries everything, but also kind of as, as you know, donors tend to focus
on institutional reforms, right, this kind of very formalistic approach to things, and if
you were to adopt the UN definition it pretty much gives you a menu of options,
right? If you were to focus on accountability, judicial accountability, or judicial
independence, you can immediately think of a particular project you can design
around it, right? So, I think it's for the sake of kind of convenience we chose that.
In this sense, once again, one can see RoL’s popularity as a term of art for development policy
as not necessarily being related to or derived from any inherent virtue or substantive content of the
concept itself, but rather because of how development organizations have collectively ascribed
importance to it over the past few decades on the basis of its conceptual flexibility and fuzziness.
Like with other ‘buzzwords’ in international development,324 RoL gets its ‘buzz’ because of its
popularity and utility as a signifier, not because of the merits of its ambiguous conceptual meaning.
180510 described this when recalling how RoL became a popular buzzword in development in the
early 2000s well before donors had any formulated any specific working definitions of it. She
recalled how when she first began doing RoL-related work in 2001 it was a distinctly odd for her
because there was a lot of enthusiasm for RoL without much real understanding of what it meant:
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So, I knew lots of rule of law consultants, but when I entered the field in 2001, the
UN hadn't put forward a definition yet. That was 2004. So, I just remember thinking,
this is so weird. I'm going to all these conferences about rule of law, but if you asked
everyone in the room, UN, OSCE and others what they mean by it, no one really
knew, but we were figuring out what to do about it, but we just didn't know what it
was. And so the academic in me was incredibly troubled by that. So yeah, so that was
my first encounter in being in a rule of law world without any definition. I was
coming from a human rights world where, yes, I know, what human rights is as a
concept and I know what international human rights law is and so it feels like you've
got no foundation. It was deeply troubling… I think the people who have an academic
leaning were troubled, I think that those who were practitioners… were like, ‘We
don't really have time for this definition…. We don't need you theorists. We just need
to do stuff and what we need to figure out,’ and, of course, they thought they were
revolutionary at the time.
180712 described how in his experience working at UNDP, RoL was one of several useful
buzzwords that were flying around that seemed to have the power to focus attention and move
money:
When the donor comes to you and tells you that they have money to spend on social
cohesion and human rights and you have a project already in mind, you can just
change the terminology to make it fit, so to speak. So, whatever they prefer to do,
you can make it fit. So, the Japanese might want to support the police in some
capacity, but they don't want to call it rule of law or security sector reform, they want
to call it peace-building, okay, that's fine, you can call it Peacebuilding, but ultimately
it's Security Sector Reform, it's Access to Justice, its Rule of Law and it's
Peacebuilding… It's a trigger word. It's like your Pavlovian bell. It gets you thinking
in a certain direction, I think is the key point. It's a banner under which to push things.
While 180712’s words in part reflect some cynicism towards RoL’s meaninglessness, he
is also describing RoL as being capable of mobilizing actors and resources without requiring
consensus on its meaning. Indeed, it is because this is possible that it is not uncommon for donors
who fund RoL programming to have no working policy definition of RoL at all, simply because it
is not always a necessary prerequisite for doing RoL work. One of the world’s largest investors in
RoL programming in international development, USAID, has no specific definition of RoL of its
own. 180530-1 reflected that over the course of his career he observed that there had been no
pressing need for USAID to nail one down because the term was capable of performing its
coordinating function well enough without one. In his memory, when USAID first introduced RoL
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as a policy term in the early 1990s,325 it avoided defining RoL. In his recollection, at the time the
idea then was that USAID would ‘figure out what Rule of Law means later on’, but that ultimately,
a decade and a half later, ‘we kind of never did.’ USAID never had to do so because, as seen
earlier, it is not necessary to define a term, or even understand it, in order to work with it.
It is because concepts are useful for policymakers that they become trendy and dominant
in international development, therefore, and not necessarily because they are meaningful in and of
themselves. RoL became trendy and dominant as a policy term in the 1990s, along with a number
of other concepts that were equally poorly defined, all because of specific political reasons. 180504
described how ‘legal empowerment’ had been all the rage when she moved to Washington D.C.
in 2007, while 180510 described how ‘Countering Violent Extremism’ (CVE) was the latest
‘trendy new thing’ in 2018, expressing concern about how it overlapped with RoL but also how
its popularity was partially attributable to its uncomfortable use as a euphemism for ‘Muslim’.
However, for practitioners who expect concept meanings to more closely match their
terminological uses, these ebbs and flows of popular and competing categorical signifiers like
RoL, legal empowerment, and CVE can be deeply disconcerting and obfuscating of what the real
purposes are behind development work. 180502 despaired at how the faddishness of development
paradigms like RoL sowed unnecessary and problematic confusion because they were so
haphazard:
… originally it was Rule of Law, and then there's different versions of this, it
becomes, in one context, you need to talk about ‘transitional justice’, in another it's
‘anti-corruption’... and the bottom line is that there are some fundamentals that those
of us who've really devoted our lives to Rule of Law understand… But on the other
side, it also becomes like alchemy, and another secret language, and it all makes the
already difficult thing of talking to non-lawyers and non-legally trained people even
seem that much more mystical, which I think has hurt the Rule of Law field. I was
always for demystifying it. I always said that Rule of Law is, everyone should be
able to do certain aspects of it, and that that should be the emphasis. But the fads that
came in and still to this day continue I think diluted that.
In short, whether as a policy paradigm, or as a fad, concepts like RoL can mobilize work
in the absence of shared understandings of its meaning. This capacity is more a reflection of the
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bureaucratic and organizational ways that its terminology is used, though, rather than because of
any inherent property of RoL itself as a concept. RoL’s discursive dominance in development over
the past three decades cannot, therefore, be convincingly ascribed to its conceptual contents
because one cannot assume that there is much or any common conceptual or ideological
understanding of the term. Its utility as a flexible and relatively empty signifier for development
policy is what has made it useful for mobilizing people and resources to perform development
interventions around the world. However, while that emptiness may be beneficial for allowing
different organizations to cooperate with a shared vocabulary, it is also responsible for the
fragmentation of RoL’s meaning as it is subjected to idiosyncratic interpretation and meaningmaking among organizations. Collectively, this produces a general effect of making RoL’s general
meaning in development diffuse, variable, contradictory, and unknowable in any comprehensive
way. For those who work with RoL professionally, this can also make RoL appear conceptually
weak, superficial, and meaningless.
4.4 RoL’s Conceptual Weakness, Superficiality, and/or Meaninglessness as Policy
Although RoL may seem to be ‘everywhere’ in international development, its ubiquity counterintuitively has not depended on its meaning necessarily being coherent. For some interviewees it
was perplexing how RoL could be so dominant and powerful when it did not seem to really mean
much at all and when the concept did not seem to offer many clear guidelines of what to do with
it. 180521-2, for instance, recalled how in his career, even when donors made relatively clear
choices of what it meant for policy purposes, that this did not automatically or easily translate into
clear directions or goal-setting when it was applied in practice. In his experience, legal reform
projects undertaken in RoL’s name were generally quite conceptually superficial. He described
how he once,
… worked in Cambodia on a USAID project, which was very highly systematized,
but they had actually little grasp, so massive log frames, and so on, they didn't have
much real grasp of really what they wanted to do, or more to the point how they
wanted to do it… I did a fair amount of work early on for USAID… And then after
that I started to branch out, I moved to the Asian Development Bank, UNDP… and
the Australian Government, and what I found is that quite often… there was a
preoccupation with sort of trying to formalize the process, so lots of sort of forms and
templates on one thing and another, but all at a remarkably superficial level… none
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of the donors having a clear conceptualization of their purpose was something that
has characterized my entire exposure [to RoL in development].
RoL has long been vulnerable to critique for being ‘meaningless’ or ‘empty’ from both scholars
and practitioners alike. Indeed, as early as 1987 Judith Shklar argued that:
It would not be very difficult to show that the phrase ‘the Rule of Law’ has become
meaningless thanks to ideological abuse and general over-use. It may well have
become just another of those self-congratulatory rhetorical devices that grace the
utterances of Anglo-American politicians. No intellectual effort need therefore be
wasted on this bit of ruling-class chatter.326
Contrary to Shklar’s now 30-year-old suggestion, of course, rivers of ink have since been
spilled in innumerable intellectual efforts to infuse meaning into ‘this bit of ruling-class chatter’,
none of which has yet been able to produce any consensus on its meaning. Consensus may be
simply not possible to achieve, and, as seen earlier, it isn’t necessary for RoL to be useful anyway.
David Kennedy has argued that the conversion of law into a kind of development technology after
the 1990s provided development policy makers with a way of making decisions about serious
concerns ‘without confronting them as naked political alternatives, while accepting that no
economic or interpretive analytic is available to determine which way to proceed.’327 This type of
sentiment was perhaps best captured by 180520, who argued that:
In recent years, women, sex trafficking, ‘politically sensitive programming’ etc.
became bandwagons that everybody wanted to jump onto. Once something becomes
sexy, then the donors pivot in an uncoordinated way. ‘Politically sensitive
programming’ is another meaningless fad term, created by consultants to address a real
problem that nobody was talking about, ie. politics. But the perverse thing is that this
meaningless term allows you to carry on without actually talking about politics.
Nobody knows what ‘politically sensitive programming’ is…
When used in this way, RoL is no different from other ‘meaningless fad terms’ in
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development that facilitate cooperation without requiring conceptual like-mindedness. However,
the side effect of their being able to do this is that they can appear disingenuous or hollow to those
whose careers revolve around promoting it as a norm or a value in development. Interviewees
often denigrated RoL as a development ‘trend’ or ‘fad’ and were critical of the relative absence of
any obvious shared meaning content. In 180520’s opinion, the conceptual nuances that
differentiate terms like ‘RoL’ or ‘Justice and Security,’ or ‘Security Sector Reform’ were so minute
that ‘nobody really knows the differences between them anyway.’ The only thing that did matter,
in his opinion, was how these terms secured funding for project work. Indeed, after a career at the
UN and later as an independent consultant, it was his experience that nobody wants to dwell on
the absence of any coherent meaning behind any of these terms because pointing it out would run
against the grain of their organizational importance. Doing that, he advised, would not lead to
promotion, and ‘you’ll be considered an asshole and you will be ostracized.’
It is perhaps because of RoL’s relative meaninglessness, that scholars, policy
commentators, and civil servants have made innumerable attempts over the years to come up with
comprehensive definitions of it that are suited for international development. Some, but certainly
not all, donors have invested time and resources to come up with their own, trying to establish
clearer links between RoL as a term and some specific rendering of its conceptual meaning. As
relatively clear statements of policy, institutional definitions of RoL have received quite a lot of
scholarly attention as proxies for RoL’s meaningfulness among development organizations. 328
However, as previous sections in this chapter have demonstrated, while it is true that policy
definitions of RoL can articulate specific meanings of RoL, one should not assume that policy
definitions themselves constitute RoL’s meaningfulness in practice. By and large, interviewees
indicated that donor definitions of RoL were crafted at moments when it was necessary for them
to do so, and that most often that necessity was organizational, rather than normative or
ideological. 190301, for instance, described how in 2013 DFID felt compelled to devise its own
RoL policy, even though until then it had been labelling most of its legal reform work under the
category ‘Security and Justice’.329 Despite having commissioned a literature review at the same
time that concluded that there was no standard way to understand RoL’s meaning and significance
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for development work,330 DFID policymakers nevertheless invested resources into coming up with
its own definition. 190301, who played a part in this process, described how this was mostly
because DFID felt it was necessary in order to overcome cross-institutional confusion about
responsibility in the UK government for RoL implementation in development:
… because I think there were various people scattered across the department who felt
that the siloing of different types of policy and programming, which was perpetuated
by the way in which personnel was structured, wasn't always very helpful. So they
were trying to basically come up with a definition of Rule of Law that would be
operational or could be operationalized for DFID and [was] tied across those different
strands that were effectively sitting in different departments or different cadres of
personnel. So that was kind of the broad intent… obviously, it's not like a new policy
in the sense that they weren't moving into different areas of work or different areas of
programming, it was more trying to illustrate what the linkages between those
different areas where, so that people would think slightly differently about program
design maybe or the relationships between, across, within programs, across portfolios
and that kind of thing… The relationship that DFID HQ has with the country offices
is very much a kind of an influencing relationship, it is not top down. So the fact that
that the policy is out there doesn't necessarily mean that is it is imposed on the
programming of country offices, it's more of an attempt to influence the way that
country offices do programming.
This organizational, as opposed to ideological, motive to instill meaning in an otherwise
amorphous or empty signifier is evident in other organizations as well. When UN Secretary
General Kofi Annan announced a new conceptualization of RoL for the UN in 2004, the stated
reason for doing so was to better coordinate RoL work that was already being done by various UN
agencies at the time. Emphasizing the centrality of RoL for the work of the UN, Annan noted that
even though there was no general agreement on the meaning of what RoL meant, it was still
essential to achieve a ‘common understanding’ of it and other related concepts. 331 In another
example, according to one of its authors, the ‘most important part’ of the recent German
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government’s 2019 ‘Strategy for RoL Promotion,’ which took as its starting point the UN’s 2004
conceptualization of RoL and then reduced it to ‘respect for and upholding human rights,’332 was
not the definition itself, but rather its final four pages, which explain how the government’s
different ministries were to work together to coordinate their ongoing RoL work.333 It was for
internal organizational prerogatives that in 2019 the German government felt compelled to commit
itself to a specific definition, even though it had been doing a plethora of RoL promotion and legal
reform work in development for decades up until then without one. 180530-1 described this as
precisely the reason why USAID needed its own definition. In his opinion, what RoL means at
USAID ‘it's still an open question… if you talk to 20 other people in USAID who work on rule of
law, [they] will probably tell you 20 different things’.
The argument here is that organizations attach themselves to particular definitions of RoL’s
conceptual meanings because doing so is organizationally useful. They do not do so because the
virtue or substantive contents of the concept compel them to stake a position around it. In this
sense again it is evident that it is not RoL as a concept that frames how development organizations
use and deploy RoL as policy, but the other way around. Although RoL has been a widely
dominant and popular policy concept in development for three decades, not all donors have been
compelled to adopt specific policy positions around it. While definitions may provide an
organization with coordination benefits, they also can narrow an organization’s range of
appropriate interpretations and legitimized behaviours and therefore be undesirable, especially for
those that prefer having broad discretion in how they choose to undertake their RoL work. Indeed,
180605 argued that it was because RoL can mean anything and everything that
… so long as you keep it undefined, you can … use it as a useful tool to get certain things
achieved. As soon as you define it, and people understand all of the implications of what
it means or have to agree in that context of what it will mean, then you're going to have
people feeling differently about it.
This sentiment was reflected in a 2014 study of EU RoL promotion projects by Olga
Burlyuk, who observed how the EU’s lack a uniform conception of RoL has not stopped it from
funding RoL promotion work abroad. In her interviews with various EU officials involved in RoL
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promotion in Ukraine, she found that they felt this definitional gap was politically useful, saying
that this was,
… a deliberate decision, a political choice of the EU to leave this notion as open and
vague as possible; especially in the domain of relations with third states. According to
policy-makers, the EU never wanted, intended or sought to have a definition for the
rule of law, so it is of little use to speak of a failure on its part. A senior EU official
even called such arguments ‘a myth made up by academics.’334
The reason for belabouring this is simply to point out even though RoL is a dominant
concept in international development this does not necessarily mean that it exercises a dominant
framing power in its own right. Although it is very useful as a coordination device, for many who
work directly with it RoL is relatively superficial and meaningless. Furthermore, strong or even
coherent understandings of what RoL means have never been necessary prerequisites for donors
and implementers to develop, design, and implement RoL promotion projects over the years.
While formal definitions of RoL in development have been relied upon to express collectively
held meanings or beliefs in it as a value, in reality they reflect more the policy dynamics that shape
RoL work in international development instead. Thus, even though organizational and policy
definitions of RoL may appear to be obvious places where RoL’s conceptual content is truly
brought to the surface in development, functionally speaking their importance as articulations of
RoL’s meaning as policy are highly contingent on an individual organizations’ needs and uses of
it.
Conclusion
This chapter has further elaborated on the previous chapter’s metaphor of the
‘transmogrifying duplicator machine’ that portrayed international development as a complex
mechanism that creates new forms of RoL’s meaning and meaningfulness through its conversion
it into policy. It has looked at a number of ways that this transmogrification produces new forms
of meaning about RoL and affect its meaningfulness for international development in ways that
make it appear paradoxical, even, or especially, for those who work with it professionally. One
334

Olga Burlyuk, 'An Ambitious Failure: Conceptualising the EU Approach to Rule of Law Promotion (in Ukraine)'
(2014) 6 Hague Journal on the Rule of Law 26, 27-28.

115

such form of new meaning-making was observed in how policy-based empirical research assumes
and then searchers for and quantifies RoL’s social reality in order for it to be used to legitimize the
expenditure of public funds under RoL’s banner. The second form was RoL’s use as a politically
and organizationally significant categorizer of internal hierarchies and resource allocations within
development organizations. The way that development organizations use RoL as a general
category and vocabulary to organize their own work internally and to coordinate with other
organizations makes RoL meaningful in organizationally specific ways, but also in ways that
fragment its meaning and downplays the importance of fundamental political questions that the
theoretical concept of RoL may have originally spoken to. Rather than being normative source
material that guides, frames, and shapes policy choices, RoL’s main policy utility lies in how it is
meaningfully and instrumentally deployed as a rhetorical device to facilitate coordination and
organization in ways that do not necessarily require any specific reference or adherence to its
conceptual meaning. Taken together, these produce the general paradox of a hugely important and
dominant policy paradigm that appears relatively empty and meaningless to those who work with
it.
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Chapter 5

RoL’s Conceptual Contingency in Project Design and Reporting

ã 1988 Bill Waterson

Introduction
Chapter 3 put forward the argument that in order to make sense of some of RoL’s paradoxes
it is more useful and accurate to view RoL promotion projects as instances of the application of
RoL ‘policy’ rather than of RoL as a ‘concept’. Chapter 4 then elaborated on how RoL’s
‘transmogrification’ from concept into ‘policy’ fragments RoL’s meaning by crystallizing it into
specific forms that have particular uses. This chapter will continue this exploration of how the
‘machine’ fragments and then crystallizes RoL’s meaning for specific uses by examining the
processes by which RoL projects are imagined, designed, and reported on. Intuitively, it would
make sense for one to expect that the projects that are designed to promote RoL in international
development would or should somehow reflect or be influenced by how RoL is conceptually
understood. To do so, however, is to presume a direct or strong connection between concept and
project design, and while one can observe that there is some interaction, as will be seen, it is far
from determinative. RoL promotion projects are better understood as instances of applied policy,
rather than applied concept, and their creation and designs are the outcomes of complex processes
of interaction and compromise between concept and political interests, bureaucratic procedure,
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and democratic accountability. It is because of this that by the time RoL projects actually come to
be implemented on the ground the versions of RoL that they actually end up promoting no longer
resemble the vague universal concept or norm of RoL, but rather specifically delimited,
transformed, and fragmented crystallizations of its meaning.
A number of scholars have pointed out how little RoL as a concept seems to structure RoL
work in development at all. Randal Peerenboom, has questioned the existence of any coherent
‘rule of law field’ to begin with, given the number of competing RoL definitions that have been
thrown around over the years.335 Brian Tamanaha has argued that RoL ‘has always consisted more
of a bundle of ideals than a specific or necessary set of institutional arrangements.’336 Rachel
Kleinfeld has observed that ‘few modern rule-of-law reform practitioners sat down and enjoyed a
disquisition on classical rule-of-law conceptions before taking up their jobs.’337 For some critics
like Stephen Humphreys, this apparent lack of connection between concept and development
practice is problematic, who argues that:
… a number of the basic mechanisms of today’s rule of law promotion appear, at
first glance, to contradict outright some core principles regularly asserted under the
rule of law rubric: the fact, for instance, that the field explicitly treats law as
instrumental rather than autonomous; that it generally avoids standard legislative
processes in favour of decrees or other expedient shortcuts; that it systematically
supplies a source for law external to the specific social, historical or cultural
conditions of those subject to it; that it privileges the state as central subject while
nevertheless transcending, surpassing or simply ignoring sovereignty as a
conceptual or political matter; and that, perhaps most strikingly, a language
consistently deployed as a bulwark against public policy and centralisation is today
a key trope of what is in practice a centralised and guided public policy applied
globally.338
While much scholarly attention has turned to evaluating and critiquing the conceptual bases
upon which RoL programming in development is crafted, what is often overlooked is that the
connection between concept and project outcomes is tenuous and deeply intertwined with
numerous political, bureaucratic, and accountability concerns that are not necessarily related to the
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concept itself. Processes of project design and implementation further ‘transmogrify’ and fragment
RoL’s meaning through the many compromises that are negotiated among these competing
concerns at multiple stages. Furthermore, as public investments made by national donors or
multilateral agencies, these processes play out within specific procedural and institutional frames
that are delimited and structured by legal frameworks whose primary concerns are not necessarily
to ensure fidelity to how RoL is theoretically understood. This chapter will look at these
interrelationships in RoL project design and implementation by first exploring how and to what
degree conceptual descriptions of RoL inform RoL project ideas, and how much they matter, if at
all, to the various structuring frameworks that come to play during project design and
implementation. These will then be used as a launching pad for arguing that the concept of RoL
does not ‘frame’ the design of the projects that promote it. At best, it informs them, but to a degree
that is contingent on multiple other factors. In practice, conceptual coherence or fidelity is a
secondary concern for RoL designers and implementers, and is often outweighed by prevailing
political and contextual considerations that play into decision-making processes. The chapter
proceeds by briefly laying out the legal framework of RoL projects as public investments, followed
by discussions of RoL project design and implementation as structured policy implementation
processes.
5.1 The Legal Framework of RoL Promotion in Development
International and domestic legal frameworks for international development assistance serve as
outer boundaries delimiting how RoL promotion can be performed and what RoL can mean for
RoL project work. The international legal framework consists of formalized agreements between
donors and recipient governments who are subject to international legal norms, like autonomy and
state sovereignty, that guide state and international organization interactions as they negotiate
bilateral and multi-lateral development assistance agreements.339 Although international law might
typically characterize such negotiations as occurring between formally autonomous equals, 340
international development by definition implies that they are not substantively so, at least not in
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economic or political terms.341 Nevertheless, the formal equality demanded by the international
legal environment requires that donors respect the development preferences of recipient
countries.342 As such, before donors can deem potential project ideas to be viable, they must first
formally negotiate with recipient governments and agree on what general priority areas and
purposes any initiatives they fund will be put. For any RoL project idea to be even considered by
a donor, it must conform to both their own policy and programming objectives but also to whatever
work they have formally agreed to deliver with recipient governments. 343 Such agreements
establish a bounded legal range and political space within which a donor can deem any potential
RoL project idea as feasible and appropriate for funding.344
To take a recent example of one such an agreement, consider the 2018-2022 ‘Government of
Ukraine - United Nations Partnership Framework’ agreement.345 It establishes a general ‘Pillar 3’
focus on ‘democratic governance, rule of law and civic participation’ and identifies ‘weak rule of
law’ as a problematic cause for ‘deep-seated systemic shortcomings’ like a prevailing lack of
respect for human rights, gender inequality, low-quality governance, inequitable access to services
and social protection, and endemic corruption. Furthermore, it has a specific objective to increase
Ukraine’s World Justice Project ranking from 0.49 to 0.55. International law imagines such donorgovernment agreements as outcomes of negotiations between sovereign and legal equals.346 Thus,
as a formal agreement between Ukraine and UNDP, this agreement establishes a legally bounded
space within which UNDP can select and fund RoL project work in Ukraine. While the very notion
of ‘international development’ implies substantive inequalities in terms of economic and political
power, 347 this does not necessarily mean donors are entirely free to dictate the terms of their
interventions.348 Although donors may have specific policy interests as well as strategic ambitions
of what to do with them, the degree to which any particular donor can inject their programming
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preferences, world views, or strategic interests into RoL or any other development projects will
depend on the nature and relative negotiating strength of the recipient governments with whom
they negotiate. Thus, whatever RoL projects eventually come into being are always contingent on
these relations between negotiating parties, which in turn are structured by variable power,
political, economic, and other dynamics.
Similarly, donors are also limited in what they can do by domestic legal frameworks that
determine how they can invest public funds. These frameworks also structure and shape the
processes by which RoL project ideas are deemed feasible, designed, and eventually implemented.
As investors of public funds, all donors are required to meet administrative accountability
standards, either as branches of government or as multinational organizations. These create new
accountability and risk management pressures that are not present at the international level.349 Like
any development project, RoL projects can be complex and involve large numbers of different
stakeholders in different countries with different cultural values and national interests, donor
agencies have developed project management systems over the years that heavily emphasize
formalized processes of project design and monitoring in order to mitigate the inherent
uncertainties of development work and to demonstrate accountability.350 One of the first to create
such a system was the World Bank, which in the 1970s produced its six-stage ‘Project Cycle’
model.351
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This model was widely adopted as an industry standard in the decades that followed, inspiring
various in-house variations of the same by different development agencies around the world.352
The World Bank itself has revisited and remodelled it as years have passed.353 Regardless of what
specific shape any given donor’s project cycle takes, at each of their constituent ‘stages’ the
concepts that underlie different project ideas are subjected to multiple forms of administrative
evaluation and oversight, each of which may require project ideas and designs to reconcile with
unrelated legal requirements and policy concerns. Most project cycles, however described, take as
their starting point the identification of priority projects that are deemed suitable for financing by
both a donor and a recipient governments. Once ideas are deemed suitable for financing, they are
then fleshed out by donor civil servants who clarify the nature of the problem that they target and
what desired development outcomes would be. In the course of doing this, the project's importance
and relevance is subjected to a number of internal controls that determine that it is policy compliant
and appropriate vis-a-vis known facts and contextual considerations.
USAID's 3-phase project design process, 354 for example, conceives of an initial
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'Conceptual' phase as the moment when problems are identified within the terms of a bilateral
development strategy for a given country. These are then converted into project ideas, that are then
connected to activities and outputs in logical framework structures and identify stakeholder and
strategic partners in the process along with available ‘research, evaluations, tacit knowledge and
lessons-learned’ to help couch the project within some measure of cost and risk. The end result is
a 'Concept Paper',355 which is then subjected to a series of analyses in a subsequent ‘Analytical’
phase that determines whether specific policy interests are sufficiently reflected in the project as
conceived thus far.356 The project is then ‘synthesized’ by incorporating the findings of these
analyses into a final project appraisal document, which, after going through a series of approvals
and clearances by duly authorized officials, finally becomes ‘the baseline for project
implementation, adaptation and evaluation.’357 At all of these stages, multiple civil servants and
stakeholders interact and negotiate over the terms of the project’s conceptual base, its aims and
ambitions, and its feasibility.
Once a project receives full authorization, it then proceeds to a procurement phase, where
organizations or firms are solicited to implement it. This often means that responsibility for
managing how a project achieves its final design moves from policy planners to separate
contracting units within donors, where lawyers and civil servants subject it further procedural steps
designed to ensure that contracts are awarded fairly and transparently to suitable and viable
bidders. Procurement processes can vary from organization to organization, but generally it is at
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this point that firms or organizations interested in implementing a given project will further flesh
out its nuts and bolts within the terms of the donor’s project idea by submitting bids. Donors and
bidders cooperate in varying degrees of closeness at this stage, in part determined by how
competitive or collaborative the process is designed to be and how hands-off a donor is required
by law to treat applicants and competitors. Bids are then formally submitted in fixed templates
provided by the donor that explain in detail how they would implement the project, mindful of
costs and whatever procedures by which donors will use to assess the bid along with their
competitors, typically required by domestic public procurement law to accept the lowest cost
qualifying bid. Once submitted, project proposals are then appraised by donors according to
various idiosyncratic criteria, typically scoring each bid for technical, financial, managerial and
organizational value. Successful bids are those that score high enough in these criteria to beat out
competitors.
This multi-layered structural complexity of project development is a purposeful creation
of law and administrative procedure that is intended by design to ensure oversight and
accountability for the efficient and justifiable expenditure of public funds. At the same time,
however, it is easy to see how any concept or norm like RoL that is incorporated as an element
and inspiration for a project would be subject to considerable adjustment and modification as
planners accommodate it to policy, procedure, and various contextual factors through their
negotiations with one another at different stages in a project’s design. It is because of this that
Lynn Hammergren has complained that justice reform work in international development is a
‘“creature designed by a committee,” the members of which seem to be working off partial,
different, and sometimes incompatible visions, is important in explaining its disappointing
impacts.’358 Not all projects necessarily produce disappointing results, but they are all products of
multiple committees and compromise, and necessarily all engage with RoL conceptually in
variable ways.
In this sense, then, what RoL ‘means’ for any given project is at least in part shaped and
structured by law and by the procedural forums whereby donors and recipient country
governments, civil servants, and other stakeholders make sequential choices about the nature of
the problems at hand that are in need of acceptable solutions via development programming. The
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following sections will delve further into the many forces, interests and factors that all converge
in these bounded spaces to influence how decision maker choose what kinds of RoL projects are
desirable and worthy of funding, and how they are to be implemented and reported on. As will be
seen, while RoL’s conceptual meaning is present in the background of these processes, its position
is far from central and it does not command any powerful directing role. Yet, even with the above
look at the formal structures by which projects are designed, one can already get a sense of how
far-removed the notion that the RoL that is promoted in international development project work is
any singular or consistently understood value or concept is from the practice of RoL project design.

5. 2 Non-Conceptual Origins of Project Ideas
Looking at the structures by which RoL projects are developed and designed it is hard to
imagine how an amorphous and ambiguous concept like RoL could ensure consistent project
design outcomes, nor how it could act as a uniform frame for it. Nevertheless, practitioner literature
never speaks of RoL’s meaning in project design as being contingent on policy and procedure, but
rather promotes the opposite idea, that universal concepts and values should play direct and
informative roles in generating project ideas and designs. In its Handbook for Judicial Affairs
Officers in United Nations Peacekeeping Operations, for instance, the UN Department for
Peacekeeping Operations is quite explicit that components of its RoL assistance programs should
be based on ‘international norms and standards’:
Justice components should ensure that their efforts to help strengthen justice
systems are based on international standards, which reflect international human
rights law, international humanitarian law, international criminal law and
international refugee law. United Nations treaties, declarations, guidelines and
bodies of principles represent universally applicable and accepted standards In
contrast, exported justice models might reflect the individual interests or experience
of donors and assistance providers rather than the best interests or needs of host
countries.359
In this passage, DPKO contrasts international standards to a less desirable alternative of
‘exported justice models,’ and implies that international principles and standards are somehow
359
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better poised to identify what would be in the ‘best interests or needs of host countries.’ If one
recalls how much theorizing about RoL in international development treats RoL as both a norm
but also as a description of some essential reality, the same logic can be seen carried forward here,
provoking assumptions that universal normative concepts, values, or principles can or should
inspire RoL project work in ways that would be automatically relevant for whatever country to
which they are directed.
It is because of this assumption that concepts frame program and project designs that much
effort has been devoted in multiple forums to perfecting RoL’s conceptualization and definition
in expectation that doing so will produce better development outcomes. The most famous or wellknown policy definition for RoL in development is surely that put forward by UN Secretary
General Kofi Annan in 2004,360 but the amount of available definitions is quite vast, ranging from
relatively ‘thin’361 parsimonious ones like that offered by Trebilcock and Daniels362, to ‘thicker’
ones, like that of the International Bar Association.363 Scholars who have been critical of RoL in
development have also been beholden to this same logic of concept directing practice. Sundhaya
Pahuja, for instance, has criticized RoL programming as a development strategy driven by
Western notions of positive law that 'creates the perceived necessity for the world to be (re)created
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in the image of the West’.364 Hugo Mattei and Laura Nader, have similarly critiqued RoL as a
development ideology that seeks to create 'a sort of neo-liberal paradise in which powerful market
actors can turn every individual in the world into a consumer and any unskilled worker into a
commodity.'365 Such renderings also seem to imply that RoL projects in development are direct
products of particular conceptualizations of RoL. In these ways, both RoL’s promoters and its
detractors give the concept of RoL an implied central and directing role to play in project creation.
The story of RoL’s incorporation into development as policy, though, belies this causal
relationship. As was seen earlier, RoL was adopted because it was useful for the particular way
that it could be adapted to address perceived development policy problems in the 1990s. Notably,
RoL was not embraced because of its capacity to inspire new forms of development work, nor
were the interventions that RoL was used to legitimate and justify necessarily related to the
concerns that had animated most RoL legal or political theory until then. This did not go unnoticed
by interviewees. In one anecdote, 180510 recalled how during the reconstruction period that
followed the invasions of Afghanistan and Iraq in the early 2000s, RoL practitioners were so
preoccupied by the political urgency and sheer volume of funding available for RoL programming
that they paid little heed to contemporaneous objections voiced by academics and policy critics
that their work seemed to lack any coherent overarching definition or conceptual consistency.366
Instead, the faddishness of RoL at that time produced a false impression among practitioners then
that they were carving new RoL ground for post-conflict reconstruction:
We knew things were political, like people do, but we just shoved that under the
carpet because we couldn't deal with it. We had no literature to deal with [RoL in
post-conflict settings], we had barely any literature or any tools to deal with the
technical. So, there was an immediate rush to create a bunch of technical tools, how
to map the justice system… At this point, we really hadn't realized that there was
anybody in another field called ‘Development’ who had experience. No, it was just
this idea, this has never been done before. We're on the precipice of this new thing,
and we're creating it.
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In short, it makes little sense to assume that it is the concept of RoL itself that has produced
donor policy commitments to all of the things that have been associated to RoL promotion work
over the years, like: promoting democracy, respect for human rights, supporting local governance,
promoting economic development, fostering peace building, etc. 367 The theoretical bend of a
particular RoL policy definition might give a donor some insights into what it might want to do on
a project, but absent any pre-existing overarching policy goal there would be no way for it to
evaluate whether doing so would be in its interests or not.368 However a donor might conceptualize
RoL, the feasibility of any potential RoL project will always be conditional on unrelated policy
and contextual considerations. It is because of this that interviewees for the most part described
RoL project ideas as emerging at moments when actors tried to somehow fit and adapt concept
and policy priorities to suit specific contextual realities, rather than as being directly inspired by
the concept itself. This was described, for instance, by 180605 in his account of what needed to
come into alignment for a project idea to be recognized as feasible and fundable at UNDP:
So, a government will come to a UNDP country office and say, for example, ‘We'd
like help with constitution-making.’ UNDP will say, ‘Yes’ if three things line up:
one, the government asked for or requested the support; two UNDP as an
organization feels like it is within our mandate or interest, or, you know, compare
value to resource or whatever; and three, a donor wants to fund it.
From the perspective of a number of interviewees, directly sourcing project ideas from
conceptual considerations was neither virtuous nor good. In the few instances where interviewees
described donor policy as being heavily concept-driven and where they could recall some direct
causal relationship between concept and RoL project ideas, these were offered as pejorative
examples of projects not paying enough attention to contextual realities, rather than as examples
of best practice. The World Bank was commonly blamed for doing this, such as by 180406, who
argued that the Bank was particularly susceptible to conceptually-driven project designs that tried
to import ‘Ferrari laws for goat paths.’ 180502 said the World Bank was notorious for ‘rolling out
some beautiful system… giving money to big systemic or infrastructure things without having an
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accompanying demand side.’ 180521-2 said that with a few exceptions, the World Bank was
‘driven by what I can only describe as ideology… not driven by any empirically robust, defensible
data about anything in particular’.369 Such claims are supported by numerous scholars who have
made similar observations, in particular of the dominance of institutionalist economics at the
World Bank in the 1990s discussed in previous chapters. 370 Jensen has observed that a
consequence of the World Bank's strongly concept-driven project design was its internal
organizational disinclination to consider empirical examples that did not fit its economic
models.371
It was more often the case, however, that interviewees spoke of RoL project designs as having
political, rather than conceptual or contextually responsive origins. 180520 argued that all
development programming decisions are negotiated and shaped by the politics of development
financing more than anything. Speaking to this, he narrated a personal example of how he was
part of a team developing a project in one West African country where ‘approximately 60% of it
was designed to fail… it was designed to get it sold, to get the politicians on both sides of the aisle
to sign off on it… it’s an industry and you market your project.’ 180525-2 described how RoL
project work is a particularly politicized form of development assistance because it usually
involves efforts to change institutions of reluctant governments, and that this necessarily makes
donor policy interests a dominant concern for project design:
I think the norm is, there's a political decision to intervene. The fiction is that the
country asks us to intervene, right? Donors… are there officially by invitation, but
it's not the government coming to us and saying, ‘Oh, my, we have big rule of law
problems.’ The countries with the Rule of Law problems are quite happy with their
rule of law problems. You will have people in power who are doing very well
thanks to the Rule of Law problem, and should you straighten out the rule of law,
369
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many of them are going to be not dispossessed, you know, worst case is they're
going to be in prison where they belong. So there is a fiction of the invitation and
there is definitely a foreign policy aspect. Donors, we who are the donor side, the
development side, don't like to think that. We like to think we're in there doing
development, we see these issues, we want to help.
Interviewees often recalled instances where projects arose out of political and policy interests
and that conceptual fitting work happened afterwards once policy commitments had been made.
180530-2 and 180525 both recalled how the vast amount of funding that was suddenly made
available for RoL projects in the decade after the invasions of Iraq and Afghanistan spawned an
enormous amount of creative energy within the development industry, even when there was little
understanding of how RoL would be applicable to such contexts and when many implementers
had no prior experience with RoL programming.372 180525 offered another example from Bosnia
in the early 1990s, which he recalled as providing a political context for turning democratic
institution-building and elections as development concerns for the first time, which half a decade
later would be housed under a single overarching RoL concept. In all of these cases, it was political
context that created the need for project interventions. Once the political decision to intervene was
made, work then followed to make sense of how the concept of RoL related to the purposes to
which it was being set, not the other way around.

5.3 Non-Conceptual Constraints on RoL Project Design and Development
If the concept of RoL is not necessarily the starting point that inspires RoL promotion
project ideas, it certainly is not a primary determining factor for how RoL projects are designed
once ideas are given the go ahead. Throughout the design process, conceptual considerations have
to contend with a swathe of other unrelated institutionalized preferences, all of which come to bear
on decision-making about project designs. Scholars in political science, sociology, and
organizational studies have observed how the politics of political accountability can create
distorting incentives for government to make particular policy choices in many areas.373 Similarly,
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in international development donors have often been derided for how things like political electoral
cycles, accounting procedures, and general institutional myopia encourage them to prefer shortterm and measurable project designs. 374 Interviewee 190301 in particular complained of this,
opining how the long-term generational change that RoL reform speaks to on a conceptual level
was simply not on the short-term radars of donors she had worked with. In her mind, this posed a
fundamental and possibly fatal contradiction for RoL work in international development as
projects were unable to properly target the kind of temporal change that was inherent to the
theoretical concept. 190513 described how in his experience bureaucrats and project managers at
donor agencies, driven by the need to ‘move money,’ 375 in turn drove other preferences by
constantly demanding that project designs be measurable in ways that could suit the internal
reporting frameworks to which they were accountable. These made them more inclined to prefer
projects that were obviously feasible, tangible, and measurable in material ways, rather than any
that might want to pursue some of the more intangible concerns that also form part of RoL’s
conceptual meaning.
Bureaucratic accountability frameworks also create highly influential tendencies towards
risk aversion and preferences for projects that can credibly promise demonstrable returns on
investment, which can also impinge on which types of RoL projects are selected for funding. DFID
project design procedures, for instance, repeatedly stress ‘value for money’ as a principle
underlying project design, and as a result it subjects non-standard and innovative project designs
to proportionally more stringent oversight depending on their perceived novelty and riskiness.376
A number of interviewees bemoaned their donors for being overly cautious in what kinds of RoL
projects they choose to fund. 180524-1 blamed USAID’s concerns about taxpayer accountability
as constraining implementers’ ability to be experimental. 180605 complained about the
increasingly partisan politics in the United States over the past two decades shifting bureaucratic
practice away from innovation and more towards ‘box ticking’ as government agencies were
subjected to greater congressional scrutiny. 180522 argued that risk averse programming defeated
the whole point of doing RoL work at all, which should be to take risks in difficult places to pursue
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progressive change. In his words: ‘I think, as a development cooperation partner, as a donor, you
should support things, you should work with things which are problematic. That’s the whole point.’
In other words, accountability pressures within donor bureaucracies create incentives and
preferences to design both RoL policy and RoL projects in certain ways. 180530-1 described these
in terms of preferences for project designs with easily quantifiable deliverables that can easily
satisfy oversight committees, and disincentives to pursue other aspects of how RoL is understood
conceptually that are inherently difficult to quantify:
… so, I think the problem is that… if you do elections, it's very quantifiable. You
can say, ‘Okay, well, we do elections and that means X, Y, and Z, we need to provide
assistance to do this and that’ etc. You can explain what you do… for us, USAID,
we go ‘Well, we think the Rule of Law is important because it kind of helps the
countries to be better places.’ … People start asking questions, ‘Well, what do you
mean?’ And then since we've been so focused over the past 20 plus years working
with the judiciaries in places where judges and courts are simply, if not irrelevant,
they're not as relevant as they are in our system, now, you have people asking, ‘Well
you've been working with the judges in Ukraine for the past 20 years, but we don't
see any results.’ ‘Well how do you define “result”?’ ‘Well, there's no Rule of Law in
Ukraine.’ … Okay, well, how do you argue with that? You can't really. And then
people will say, ‘Well, since there's no Rule of Law in Ukraine, we've been working
there for 20 years on this issue we think we should support civil society, or political
competition, or investigative journalists, because we could actually understand what
this is all about.’ Right?
Other interviewees, though, indicated that donor risk aversion is not a constant and is itself
contextualized. 190521, 180502, 180525, and 180529, for instance, all described how in the 1990s
USAID and other U.S. government agencies, unsure about how to merge legal reform with
development, allowed organizations like the Central and East European Law Initiative (CEELI) to
operate in Eastern Europe and the Former Soviet Union in ways that were relatively free from
policy constraints and highly responsive to stakeholder demands, allowing them to experiment and
try new things. This openness to innovation, though, was a symptom of the absence of clear
conceptual frameworks or policy orientations around legal reform assistance in that period, rather
than a policy vision in and of itself.377 171129, 180508 and 180524-1 also spoke of USAID’s
377
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openness to experimenting with novel RoL programming, again in instances where there was a
strategic objective but no clear policy or conceptual base in place, such as with supporting informal
justice mechanisms in Afghanistan in the 2000s.378
If donors can sometimes be ambivalent about how much risk they are willing to take, RoL
implementers are certainly aware of donor predispositions to prefer certain types of RoL project
designs over others. 180521-2 noted how the fierce competition for development funding between
NGOs and for-profit companies created strong business incentives for them to anticipate donor
interests and preferences for standard and familiar models when they bid on projects, as well as
disincentives for them to propose innovative project design ideas. When implementers are unsure
about what policy frames or constraints potential donors work under the default is to hedge their
bets in their bids by reproducing familiar project tropes in highly systematized fashions, producing
project designs that look like ‘a development pizza with the lot… “we want to do a bit of regulatory
reform, we want to promote human rights, we want to strengthen the state, you know, we want to
grow the economy, and we want to have safer streets.”’379
Given all of these influences on project ideas and designs, one should expect that the RoL’s
conceptual meaning should only ever partly account for RoL promotion projects looking the way
they do in international development. RoL project design is a site where RoL’s conceptual meaning
interfaces and is reconciled with policy interests, context, and institutional structural factors in
ways where the latter can have as much, if not more, determinative effects on how RoL projects
are designed and funded. This means that RoL’s meaningfulness for project design is a negotiated
and plural reality rather than a relationship of conceptual application. 180525-2 described project
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design at USAID in such negotiated terms as a robust and multi-party information gathering
process consisting of multiple steps with many actors and procedures designed to include and
exclude specific things for specific reasons:
... what happens in the development of a program is you've got, for whatever
reason, somebody in a country says, ‘We have rule of law issues.’ Now, there may
have been research, maybe it's the country development, cooperation from strategy
that the US government does, look at a lot of different things that are problematic
or issues within the country. Whatever reason, somebody says, ‘Rule of law is an
issue here, we need to do something.’ So you call in either some of our own people
to do an assessment, or you call in a contractor to do an assessment with tools that
we [unintelligible] in somehow. So you know, it's not just random, there's some
good rule of law assessment approaches out there that implementers use. And
whoever is doing it will have meetings with local counterparts, they'll meet with
judges and lawyers, they'll meet with you know, depending on what it is,
corrections folks, they may or may not meet with the ultimate beneficiary as well,
they may not meet with the business community to say, can you get a contract
actually enforced, which is a rule of law issue, they may not, they will probably
meet with some human rights people, because that's part of our our definitional
bias on rule of law... if you do it, you'll meet with a lot of people. And we did a
commercial, legal institutional reform team that would go out looking at
commercial law issues, which is, again Rule of Law, and we talked to a couple
hundred people, bring them together, and then you take that, and that turns into a
report and guidance, and then somebody in the mission sits down and starts writing
up a proposal or a project and developing a statement of work. And once you get
into that process, you don't talk to anybody. So your ultimate beneficiaries, who
are presumably the people that suffer or not by rule of law, at that point, they don't
get to say what's going on, you're not talking about it, it's now internal. And then
the contractors come in, and they bid and there's a discussion there, and someone
wins, and you've got, you've got your architect and your general contractor in the
building sense... [The] architect says, ‘This is what the Chrysler Building should
look like, now I'll find people to implement my grand plan.’ And [the general
contrators] don't necessarily have to get the big picture, they have to get the
components that are being measured.
Such a description is a far cry from any notion that RoL projects somehow originate from RoL
as a value or concept or that they are material manifestations of it. Rather, RoL projects are better
understood as outcomes of policy-driven problematizations of targeted locations by donor staff
members who make project design choices that are subjected to structured political, policy, and
accountability pressures while confronting uncertain contextual realities. 180525-2’s account
above is indicative of the many layers of negotiation, consultation, and compromise that are
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involved in determining even whether a project idea is feasible or not. 180712 offered a different
description that was equally as layered and complex of what typically happens with any project
solicitation that he had come across in his career with UNDP:
Basically, you have a donor that works with a host government and as, as a donor
has an idea or the host government has an idea and one of them approaches the other
end says, ‘I have all this money, can I work in this sphere?’ and then they tell them
what they need, and it's like a shopping basket. And then the other side may say, ‘I
have all these needs, can you please help in this area?’ And then they'll say, ‘Sure,
let's send in a consultant,’ who will draft a program document, and it's like a
shopping basket, and then somewhere in between, it's agreed, and then the funds are
channeled through either private sector or public sector organization to implement
a project to achieve those goals or just spend that money, however, you want to
phrase it. And then you have specialist practitioners, like myself ... that are hired to
manage the process of administering, and that's about it. There's no question about
whether it's rule of law or access to justice or whatever. It's basically just in the
justice sector, what they need to achieve, ultimate goals, that's not even really asked,
although that is part of the theory of change. The fact is, is basically just a
completely donor- or recipient- driven exercise with implementing organizations
doing it in a way that make sure that there's no corruption and blowback so to speak.
In sum, although it may be counter-intuitive at first, it is very unrealistic to imagine RoL
promotion projects as being either framed or spawned by the concept of RoL. Rather, they are
outcomes of highly complex and non-linear processes whereby the concept must be negotiated and
compromised with multiple layers of non-conceptual concerns that are brought to bear at multiple
stages in the course of design. Whatever influence or work the concept itself plays in these
processes will vary between institutions and contexts, but it will always be subjected to negotiated
decision making by different sets of interrelated and differentially motivated actors along
specifically structured bureaucratic and procedural pathways that can influence how projects are
designed and shaped with little, if any, reference to RoL’s theoretical foundations. Thus, when
trying to imagine how concept and practice interface in the creation of RoL projects, one should
expect RoL projects at best to only partially reflect conceptual understandings of RoL since project
design is contingent on so many other factors and interests. It should therefore come as no surprise
that RoL projects always end up looking quite different from how RoL is conceptualized in theory.
By the time that RoL projects make it to the implementation stage, all of these contingent
features and institutional choices, preferences, and biases have been built into their designs. The
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implementation of RoL projects, then, in a sense is a materialization of the many protracted and
variable politicized negotiations, decision-making, and compromises that lead to a project’s
creation. The following chapter will explore in greater detail the experience of RoL implementers
as they take RoL project designs and try to fulfill their objectives while engaging with the reallife contexts that the projects are designed to change. Before getting to that, though, it is worth
spending a bit of time reflecting on how these many non-conceptual factors that influence project
design choices are built into project reporting systems that frame the parameters within which
RoL project workers have to promote RoL on the ground. Not only do these shape how RoL
workers promote RoL in projects, they also shape how information about RoL promotion is
constructed, and thereby create even further forms of meaning differentiation and fragmentation
by the ‘machine’.

5.4 Project Reporting as Structured Meaning-Making
That RoL’s meaningfulness for RoL promotion projects is a constructed outcome of policy
choice-making is most evident and easily demonstrated in the processes and mechanisms by which
projects report their results and by which they are monitored and evaluated. These processes
produce specific types of knowledge about RoL in international development but do not contribute
to or deepen any understanding of its meaning beyond the normative parameters within which
projects are designed. The bulk of this knowledge production takes the form of periodic, ongoing
reporting by project workers to headquarters and donors, the function of which is to inform donors
about progress made on project objectives and to keep project implementers accountable to what
they have been contracted to pursue. In other words, project reporting systems generate
information about project results but are not designed to produce any knowledge about RoL that
goes beyond the conceptual paradigms by which projects are designed. In this way, they re-confirm
and re-legitimize those conceptual paradigms, even when projects report failures. The fact that a
RoL promotion project succeeds or fails according to its objectives says nothing new about RoL
itself, but reporting in ways that assume the validity of project-specific variations of RoL’s
conceptual meaning reinforce those meaning forms. In this way, RoL’s meaning fragmentation
that is produced by policy and project design processes described earlier is replicated and
maintained through the course of project implementation and reporting.
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180504 described how voluminous and tedious project reporting can be, involving different
kinds of reporting on project deliverables that are submitted at different times to different units,
proceeding through supervisory filters and re-drafting, all of which makes its way eventually back
to donors. Such processes typically employ data-gathering methodologies inspired by social
science, and thereby produce a certain kind of empirical knowledge about the reality of
development projects. 380 They are the means by which donors know and understand the RoL
promotion work that they fund, and they serve as a primary mechanism of accountability control
between donors and their project implementers, as well as between donors and whatever public
authorities oversee their expenditures of taxpayer funds. What they are not, however, are artifacts
or products of scientific knowledge. The discursive frames within which they are produced are
ultimately self-referential to the normative policy choices that bring projects into existence, and
therefore project reporting can only produce information about the reality of RoL promotion in
development insofar as its meaning has already been constructed by policy and project design.
Jensen and Heller argue that the metrics by which RoL programs are evaluated are never designed
to answer important empirical questions such as why certain programs succeed or fail, or even
what it means for a project to ‘succeed’ or ‘fail’ in the first place, or how projects can be designed
to frame testable hypotheses and questions.381 Nor do they address questions about the suitability
or meaningfulness of the conceptual premises on which projects are based.
As accountability mechanisms, the metrics that project reports generate are designed to
seek out data that can evaluate, and hopefully validate, the risks that donors took when they
invested public funds in a given project as worthwhile and justifiable expenditures of public funds.
In the experience of 180525-2, the key determining moment for how projects will report on the
reality of what they are doing comes at the moment during project design when:
… you're choosing what you see as the issue, your framing is that and then you choose
indicators for that… ultimately, you have tasks or activities and deliverables and those
deliverables are measurable and failure to produce on those requires either a contract
amendment with excuses why you couldn't produce those, or you don't get paid.
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They are not designed, however, to challenge the normative correctness of the policy
paradigms behind the project investments. It would make little practical and even less political
sense for donors to finance projects whose goal was to disprove them, of course. In this way,
project reporting is structured to confirm the normative paradigms with which RoL projects are
designed, and not necessarily to question, falsify, or add additional meaning to them. However,
epistemologically this presents reporting as a closed and normatively self-referential loop about
RoL as a paradigm for development. Since project reporting constitutes a major source of
knowledge for donors about RoL promotion in development, this implies a built-in limitation on
their ability to learn anything further or deeper about RoL through funding RoL promotion
projects. Whatever reality about RoL that project reporting captures serves an accountability
purpose that confirms whatever way they choose to conceptualize Rol as a policy paradigm, rather
than serving any scientific or descriptive purpose to inform it.
That project reporting cannot provide this should not be surprising, since that is not what
it is designed or intended to do. Nor would it be feasible or cost-effective to utilize robust
methodologies to provide more scientifically rigorous accounts about RoL and the impacts of RoL
project work. According to 180525-2, from the perspective of a donor, these would be simply too
expensive to use, noting how,
… it's really cheap to measure what you do, it's really expensive to measure what you
achieve and that expense, when you look at RCTs [randomized control trials], they
cost more than the program … Oh, yeah, a good RCT is minimum a million [dollars]
and, you know, maybe several million. If the program was, you know, 1.2 million and
the evaluation is 1.3 million - how do you justify that, when you could be doing more
good and it's the right thing to do, right? So, we don't have to prove it.
Reporting, therefore, is not a site where reality informs concept, but rather where reality is
depicted in ways that confirm prior conceptual choice-making. The internal reporting and
evaluation mechanisms that donors oblige their project implementers to use cannot be relied upon
to better understand the nature of RoL’s social reality or to better inform RoL conceptually. For
190301, all project reporting was useless for saying anything about RoL’s fundamental reality
because it typically does not take into consideration the massive, generational and systemic
changes that RoL promotion project try to provoke:
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[E]veryone pretty much accepts that to really achieve any kind of change in
governance, Rule of Law, whatever you want to call it… it's generational, you're
talking like 40-year time periods or something like that. But at the same time, there's
just absolutely no way of evaluating the difference a program makes in the long
term… Yeah, it's really hard to do evidence-based work I think in Rule of Law, really,
really difficult.
While it may be an uncomfortable truth for donors that project reporting does not constitute
reliable information about RoL’s social reality, this not necessarily surprising for them and RoL
practitioners. In its 5-year Evaluation Strategy (2014-2019), DFID explicitly distinguished
‘evaluation’ from ‘research’ by saying that, unlike research, the purpose of evaluation is ‘to
improve development interventions through assessing their merit and value in achieving
development outcomes and impacts.’ 382 USAID’s ‘Evaluation Policy’ similarly describes
‘accountability’ and ‘learning’ as the two primary objectives for its project reporting processes,383
while the World Bank uses similar language.384 For RoL project implementers interviewed for
this thesis, a primary, if not the primary professional concern for their work and careers was their
capacity to satisfy the information demands of their supervisors, project managers, and donors to
whom they are contractually bound to produce results. Whether or not such reporting reflected any
social reality outside of the project was, therefore, relatively speaking, irrelevant.
The type of information that reporting systems are designed to produce is not the only way
that RoL’s reported reality can be distorted in international development. Just as donors are
incentivized to design project reporting mechanisms in ways that confirm and legitimize their
expenditures, their project implementers are also incentivized to portray data about their work
results in ways that are advantageous for their contractual relationship with their donors. It is
because reporting fulfills an accountability purpose that implementers are inclined to emphasize
project successes and cost effectiveness of project activities as much as possible. According to
180525-2, this fixing of project reporting to contractual accountability produces a ‘corrupted
feedback loop’ that is a product of ‘an unintended conspiracy to never confess failure… the
problem with failure in the competitive system is that a well-run experiment won’t fail, but the
hypothesis might fail.’ In his eyes, the result is,
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Group,

You get very creative writing, ‘We've shown conclusively that this approach
produces sub-optimal results.’ Now, that just sounds really good, but it actually
just didn't work. But the the contractor can't admit that because if the contractor
admits that, that goes into their past performance history, and that affects their
ability… The Contract Officer can't admit that because the Contract Officer has
a career and if they were the reason that the project failed, why did they let it fail?
And the supervisor can't say, well, it was the Contract Officer's fault, because the
supervisor is responsible. Ultimately it goes to the Mission Director, who can't
say, “we have a failed project here” because why was he running the mission in
such a way that you have a failed project? … Yeah, the feedback loop is
corrupted.
180530-2 reflected how this distortionary incentive was directly built into USAID’s
procurement system, specifically its Contract Performance Reports (CPRs) that document
implementers’ past performance. In her experience working with USAID, project implementers
with CPRs indicting anything less than ‘excellent’ or at the very least ‘good’ past performance
were generally excluded from consideration for future project work. Looking at the dynamics of
donor-implementer relations, Simion and Taylor have observed how ‘as rule of law practitioners
apply for new postings, or organizations bid for rule of law projects, previous failure may be seen
as weakness, and so there is a in-built tendency to proclaim all work performed to have been
successful.’385 Once projects are underway, this incentive to emphasize reporting successes over
failures persists as implementers keep an eye on future contracts with the same donor, but also
because the relatively short life-time of a typical RoL project will usually not afford them enough
time to renegotiate changes to project activities even if failures are reported. ‘Re-jigging’ a project
can be too costly and labour-intensive for efficiency and profit-oriented implementers. In the
words of 180406, if ‘it’s not going to produce something, what's the fucking point?’
Interviewees who described donor-implementer relationships that were closer and where
competition was less of a concern also reported more open, willing and honest communication
about project failures. 180522 observed that, even though his NGO was completely dependent on
its donor, the long-running, close and secure relationship it had with it allowed to give effective
feedback and ‘be very, very honest with them.’ For 180403, reporting failure is always difficult,
but in the German system it was institutionally possible because of the close institutional
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relationship between implementer (GIZ) and the donor (BMZ), which meant that reporting project
failure was ‘essential’ and not career threatening. Indeed, in his experience, the main disincentive
to reporting failure was not institutional but personal, facing the painful personal realization that
‘you got it wrong.’ As 180510 candidly admitted,
… most projects are a failure, if you really look at them… if we take as the baseline of
what's happening is that people are being hired who they know are going to say good
things or who want to be hired again, so this incentive for contractors, consultants to
say things are good, I think more projects are failing than we know. And we're not
doing anything after the fact. I mean, yeah blah, blah, end-of-project evaluation, and
then evaluate [impact], not a lot of money goes into that, that's expensive stuff. So I
just think we're failing a lot more.
In this way, whatever ‘reality’ that is reported by and about a RoL project is really a
reflection of an ongoing negotiated relationship between donors and their implementers. 1805303 described this as:
… our main task, one of our main tasks… this is really the whole project, we are
revising indicators or rethinking outputs when you realize it doesn't make sense. The
minister changed, the previous minister wanted something different and the new
minister said, ‘No, we don't work on this reform any more’… then you just report this
to the [donor], and they're ‘Okay, let's propose another output or indicator.’
For 180529, such discussions are fundamentally negotiations over the reality of what is
possible and desirable within the project’s contractual framework, reflecting how ideally ‘you take
a more agile approach to things to try, to start small and grow incrementally is a much better
approach, but that's sometimes difficult in the context of these projects that are that are so large in
scope, and where the expectations for results are so high’.
Beyond the mechanics of producing beneficial data to satisfy a donor, a further effect of
these reporting frames on RoL project workers themselves is to make projects highly complex
epistemological spaces for them to operate in. Disjunctions between data and their own lived and
observed realities can make it difficult to discern how best to understand RoL’s meaning and
meaningfulness for both themselves and for their work. 180507-2 described how over the course
of a project, RoL workers typically have to intuitively distinguish between ‘data’ (raw numbers);
‘indicators’ (specific numbers chosen to indicate success or failure); ‘facts’ (numbers that speak
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to some larger policy concern); and even ‘truth’ (what journalists try to find out, but which they
also twist to appeal to audiences). Interviewees also spoke of how this cognitive challenge was
greater when project objectives were open and vague. 180520 recalled a particular penchant among
donors to design RoL projects around vague goals that made implementation difficult to assess.
He noted how RoL project goals that aim to do things like ‘increase and protect human rights’ or
‘improve the accountability of the police’ are simply not renderable to numerical indicators. Lynn
Hammergren has observed how governance and justice work in development are particularly
difficult to boil down to statistics of impact or change because they are so inherently indeterminate,
and therefore relatively more difficult to conceive of in terms of tangible indicators compared to
more ‘traditional’ areas of development assistance, like agriculture or health, since ‘justice systems
do not have universal performance indicators on a par with child mortality rates or per-acre crop
productivity’.386
Interviewees recounted being fully aware that project reporting did not reflect specific or
broad social realities. For some, this was to be expected and not surprising. For others, though, this
awareness made their work seem disingenuous, sometimes so much that for a few of them it
challenged the very legitimacy of what they were doing. 180326, for instance, described a border
policing project he one worked on where the project reporting metrics created what he felt were
the wrong incentives for what the project was ultimately trying to achieve:
In fairness, there were measurements in terms of the border police but they were
fairly simplistic numerical measurements, you know, in terms of numbers of illegals
they'd stopped trying to cross the border, and things they had confiscated and things
like that were there, but they were numeric objectives as opposed to more strategic
objectives… an overall objective or any strategic objective for a mission would be
the withdrawal of the [donor] from there, that would be a strategic objective.
Perhaps the most disenchanted was 180520 who, reflecting on his career at the UN and as
an independent consultant, said that ‘nobody really cares about empirics, not at the highest levels.’
In his experience, independent empirical descriptions of RoL in development were too
inconvenient to be of much use to donors because they revealed how politicized their decisionmaking was. 180525, in contrast, argued that project indicators were necessary and important, but
also that it was probably not wise for donors or implementers to view RoL’s ‘reality’ exclusively
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through them. In his words, like architects dealing with engineers, donors don’t necessarily need
their implementers to ‘get the big picture, they just have to get the components that are being
measured,’ since, at the end of the day, ‘how much concrete was poured does not tell you anything
about the building.’ Indeed, from the perspective of project managers, the indicators and rubrics
that structure project reporting effectively constitute the only ‘reality’ that practically matters.
180529 described how the more that projects are structured around specific and measurable
indicators, the less time or incentive there is for implementers to think much beyond gathering that
data, nor to concern themselves with the longer-term, bigger-picture impacts that their work may
or may not be having beyond the project’s timeframe. 180712 recalled how managerial concerns
about project deliverables made one former manager of his on a RoL project startlingly
uninterested in questions about law generally:
My previous program manager didn't understand why I was interested in learning the
legal framework of the country. She said, “It's not really relevant to our work." I
found it a particularly distressing viewpoint for a project that's geared towards access
to justice… most program managers who are dealing with the day-to-day operations
of a project wouldn't be concerned with such things, whether they are technical
specialists or not, because that usually doesn't come to bear on what they're doing.
That's quite nitty gritty stuff, it's more, the concern would be more about making sure
that your project goals are achieved.
The point of such stories is not to conclude that all project reporting is fictitious, but rather
to demonstrate how the production of information about what RoL is and means for international
development produces highly structured, normatively specific, and particular depictions of RoL’s
manifest reality in development. These structural pressures are highly variable depending on the
nature of the relationships between the parties involved, and therefore produce different kinds of
information and knowledge about RoL. However, if the mechanisms by which RoL promotion
projects produce information about RoL are unreliable as sources of information about RoL’s
normative or social reality, this suggests that the promotion of RoL in international development
happens within a kind of knowledge haze about the very thing that is being promoted. A few
interviewees described how certain individual projects designed and implemented their own
internal research projects in order to produce data outside the epistemological and normative
frameworks of results reporting. Even such in-project research, however, must also take as given
the starting conceptual bases upon which their host projects were designed. As 171129 described
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with his informal justice project in Afghanistan, it would be hard to imagine donors approving the
use of project funds to produce data intended to genuinely test or challenge a project’s underlying
and foundational conceptual frame. 180604 described undertaking a prison assessment as baseline
research for future project work in one North African country whose purpose was to understand
the scale of an RoL problem and then train local counterparts about it. However, rather than
seeking out data to conform or challenge whether RoL, as understood by the project, was an
appropriate or correct framework for to understand that country’s needs to begin with, in her words
the point of the research was:
… to shift the culture of the judicial police. In order to know what problems to fix you
need to analyze what your system looks like… this wasn’t supposed to be just
something that we took with us and extracted a piece of research, it was supposed to
be giving [local stakeholders] the information they needed to fix their own system and
to understand that in order to know what the course forward is.
Several interviewees indicated that typically there was little scope for additional in-project
research like this to happen in any event once a project began because it was expensive and,
practically speaking, there was little point. 180712, for instance, noted that in his experience with
the UN, once political choices were made to intervene using a particular project design, there was
relatively little room or opportunity for additional data and evidence to be sought out and gathered
after the fact beyond what was needed to report on results. He described this with an anecdote of
a scoping mission for one project he worked on, whose basic purpose:
… was to basically validate what had already been decided, which is obviously the
ass-backwards way of doing things. We had enough desk information already, and I
had enough experience in other countries that I really didn't need to do too much of
the scoping. So, after having around four or five meetings and hearing from key
people, what the key issues where, I already had an idea in my mind, based on my
own previous experience of what needed to be done, and the precise details on the
grounds of how it was to be done, and with whom… So I didn't need to get down to
the nitty gritty level, but just knew already what it needed to look like. It was just
basically drawing on my own experience, knowledge and expertise from having
worked in the sector long enough and seeing what has been done, what's worked
well, and what hasn't worked, yeah, along those lines.
Such experiential accounts of implementers having to negotiate RoL’s multiple forms of
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reality as concept, data, and lived experience will be explored in greater depth in the following
chapters. For the purposes of this chapter, though, the argument is that whatever reality that the
vast amounts of information generated by project reporting describes is limited and cannot
interrogate or challenge the often untested conceptual assumptions upon which RoL projects are
based.387 As a knowledge production system, therefore, RoL project reporting essentially reaffirms
whatever conceptual claims that development policy makes about RoL’s ‘realness’ in the world
and is poorly placed to challenge or critique it. Although it is unfair to criticize a system for not
doing what it is not designed or intended to do, the point is that project reporting offers little
corrective to the policy paradigms and conceptual frames that projects are designed upon. While
it is beyond the capacity and scope of this thesis to calculate the aggregate information effect that
this might have on donors, policymakers, and on RoL promotion in development in general, it is
worth considering as a structural feature of how information is produced about RoL promotion in
development.
Conclusion
This chapter began with the argument that addressing the paradox of RoL’s relative
unknowability amid its ubiquity in international development requires understanding RoL
promotion as the implementation of policy rather than as the application of concept. This small
perspective shift allows for some explanation of how RoL as a concept is involved in the creation
and implementation of projects that are designed to promote it. This involvement is characterized
by negotiation and compromise as the structures of project design and reporting processes ensure
that policy workers will always balance theoretical and conceptual concerns about RoL’s meaning
with other factors and interests throughout the processes by which RoL projects come into being
and are implemented and reported on. Like policy-making discussed in Chapter 4, the creation
and design of RoL promotion projects also involves the continuous fudging of concept with
political and practical concerns, resulting in RoL promotion projects that are designed around
specific RoL conceptualizations that reflect those compromises. In this way, RoL promotion
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projects cannot be accurately described as mechanical replications or applications of RoL as a
concept or value. Rather than being something that informs development work, RoL’s meaning
in development is better understood as interactively negotiated and constructed at multiple levels
within legally defined spaces through a variety of processes, from policy-making, to project idea
and design, procurement, implementation and reporting. Whatever meaning is attributed to or
selected for RoL as a conceptual basis for development projects is the outcome of protracted
structured negotiations by multiple actors in different forums. In several such negotiated venues,
the relative importance of RoL’s conceptual content in any given instance is contingent on its
relationship to competing concerns like accountability oversight, political opportunity, and risk.
By the time any RoL project is implemented, it is a manifestation of a specific crystallization of
RoL’s amorphous meanings. The validity of this meaning crystallization is then re-affirmed and
reinforced by the reporting practices designed to keep its implementers accountable to donors and
taxpayers. The overall effect of the creation of multiple RoL promotion projects by different
donors and implementers over the past three decades has been to effectively fragment RoL’s
meaning for development into multiple variations on an ambiguous conceptual theme. Because of
this, one should expect that it would be very hard indeed for an abstract, vague, and contested
normative concept like RoL to guarantee project outcomes that would be faithful to its theoretical
meaning(s). In other words, we should not be surprised at all that there is a disconnect and
difference between RoL projects and the RoL concept(s) that inspire them.
The way that RoL projects produce information about RoL can only speak to RoL’s
meaningfulness as a policy reality, not as a social reality. Because of this, it is not possible to learn
anything about RoL’s wider reality by looking at how RoL is promoted through development
projects because the normative self-referentiality of the reporting they produce makes them
unreliable accounts of RoL’s reality or meaning outside their reporting frameworks. The
implication of this is that, even when scientific research methodologies are incorporated into
project reportage, neither donors nor project workers can ever be certain about how the RoL that
they are promoting fits into a larger picture beyond a project’s limited scope. While on reflection
this may not be surprising, as the next chapter will describe, this can leave RoL practitioners in a
disconcertingly ambiguous space that can seriously frustrate their ability to make sense of RoL
and the work they do to promote it in practice.
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Chapter 6

The Promotion of RoL as Meaningful Practice

ã 1988 Bill Waterson

Introduction
Thus far, this thesis has devoted its analytical attention to RoL’s meaningfulness for
development in concept-practice interactions in policy and bureaucratic circles by focusing on
policy-making and RoL project design and reporting processes. Through these processes, the
‘machine’ of development was seen to fragment RoL’s meaning as it crystallized forms of it out
of RoL’s conceptual ambiguity, while replicating its terminology and references to its normative
universality. This chapter will now turn to how RoL’s meaning fragments even further at the
individual level when RoL projects are implemented, i.e. at the very moments when RoL is
supposed to be promoted as a coherent and universal norm and value. The underlying argument is
that understanding what RoL ‘means’ for development must include the perspectives of those who
actually engage with promoting it ‘on the ground’. Their experiences represent further site of
concept-practice interaction where RoL’s meaning is further transformed in highly individual ways
as RoL promoters try to make sense of both the concept and what they need to do with it, liaising
between RoL’s structured meanings in project designs and the meaningfulness and relevance of
RoL generally for both themselves as well as for their donors and the stakeholders who they work
with.
By describing RoL promotion through the eyes of RoL workers, this chapter aims to use
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their experiences to unpack the complexity of how concepts like RoL interact with the project
work that is done in their name, and to what effect. The viewpoints and personal experiences
offered here are, of course, only limited reflections of a much larger story about RoL in
development, but they are nevertheless sufficiently indicative of how there is nothing
straightforward about ‘applying’ or ‘implementing’ RoL through project work. It is far removed
from a simple technical process of plugging a free-standing concept into an awaiting social socket,
but more a challenging process whereby RoL workers have to make sense of what RoL is and
what to do with it on their projects and through their interactions with local stakeholders and their
donors. It is in this sense that this chapter will look in greater depth at what RoL means for
international development from the point of view of the individuals who engage with it in practice.
Where previous chapters considered the descriptive advantages of portraying RoL as ‘policy’, this
chapter will focus on ‘practice’ as an analytical vehicle to describe the lived and cognitive
experience of RoL workers who engage with RoL conceptually while ‘implementing’ RoL
promotion projects.
The variety of descriptions offered by the interviewees in this chapter is indicative of how
difficult it is for anyone to speak coherently of any single RoL ‘practice’ in development at all.
They are also indicative of RoL’s relative unknowability, even for, if not especially for, those
whose job it is to promote it somewhere. It should come as no surprise by now that interviewee
depictions of what promoting RoL consisted of for them made only limited reference to RoL’s
conceptual meaning. Even when the projects they worked on by design had narrow
conceptualizations of what RoL meant, these played a limited role in informing how they
performed their work. Nevertheless, it still made sense for most of them to describe what they
were doing as ‘RoL’ work, despite not strongly sharing an understanding of what RoL was or
meant. This, then, begs the question of what limited work the concept does in framing and
delimiting how it is ‘promoted’ in developing countries. In this way, the chapter contributes a final
piece to this thesis’s overall narrative of RoL’s conceptual meaning as being only contingently
determinative of RoL promotion work in development, even at sites of project implementation
where development professionals advocate on its behalf.
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6.1 RoL as ‘Practice’
‘Practice’ is most famously associated with the work of the sociologist Pierre Bourdieu, who
used it to describe the ways that external social structures and orderings are internalized by
individuals. 388 While this thesis is interested in understanding how RoL workers personally
internalize RoL, it also seeks to understand what it is about the interactional social structures of
which they are a part that makes them internalize it the ways they do, and how they in turn
contribute to larger forms of meaning-making in turn. As such, a slightly different and more multidirectional and dynamic take on ‘practice’ is needed. Instead of Bourdieu, inspiration has been
found in Shove, Pantzar and Watson’s useful conceptualization of ‘dynamic practice’ as patterns
of actions and performances in society that emerge as outcomes of different and changing
combinations of ‘meaning,’ ‘materiality’ and ‘competence’ of individuals and communities.389 By
describing RoL promotion in development in terms of dynamic practice, the aim for this chapter
is to treat RoL ‘practice’ as a heuristic device to interpret interviewee descriptions about engaging
with RoL through their work in a way that recognizes their agency as active transformers of RoL’s
meaning as they interpret and act upon it through their behaviours and choices. Thus, rather than
speaking of any singular ‘RoL promotion practice,’ the aim here is to speak of pluralities of
practices that are brought to bear in RoL projects and RoL policymaking, all of which are
associated in various ways with RoL as a label and concept, and all of which need to be made
sense of in different ways by different actors, with different backgrounds, working in different
contexts.390
While the ‘meaning’ and ‘materiality’ lenses of Shove, Pantzar, and Watson’s trichotomy
should seem familiar by now given this thesis’s overarching concern with conceptual meaning as
something that is contextualized, their third lens of ‘competency’ poses a different challenge. They
describe ‘competency’ variously as ‘embodied skills’, ‘knowledge’, and ‘technique,’391 yet none
of the interviewees spoke of RoL work as embodying a coherent or specific set of skills, knowledge
or techniques. More often they would refer to activities that are typically associated with RoL
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projects, such as training judges, or reforming policing practices, or drafting new legislation.
However, these descriptions say more about how RoL has been variously categorized rather than
anything substantive about the people actually doing the work or what makes them more or less
‘competent’ at what they do. Instead, it is more useful to think through what processes RoL
workers become more or less ‘competent’ in promoting RoL in development, irrespective of what
type of work they happen to do. What does it mean to be able to ‘promote’ RoL at all, and does
this have any relationship to what RoL means or how it is meaningful (or meaningless) to RoL
promoters? What role does the concept of RoL play in the actual practice of its promotion in the
world, and how does the form of interaction between concept and practice impact RoL’s
meaningfulness to those who work with it?
It should come as no surprise by now that interviewee depictions of what promoting RoL
consisted of made only limited reference to RoL’s conceptual meaning. Despite not having a strong
or shared understanding of what RoL was or meant, nor necessarily any strong faith in it it as a
value or norm, it nevertheless still made sense for most of them to describe what they were doing
as ‘RoL’ work. As described in Chapter 2, RoL practitioners are difficult to typify or generalize
because they constitute a very heterogenous body of unique individuals with different career
trajectories working through and from different experiences, and who deploy different and
evolving skill sets over the courses of their careers. Consider, for instance, the differences between
educators and trainers, police advisors, legislative drafters, project managers, monitoring and
evaluation specialists, etc., all of whom might similarly associate themselves with RoL in a general
sense, but who would describe their work and self-identification with RoL quite differently. Add
to this variable career trajectories, countries worked, gender, national and cultural origins, etc. and
one can get a sense of the scale of variability and contingency involved in any discussion about
how and what practitioners understand as RoL’s meaning, and what they have done with it when
implementing RoL projects over the past few decades. Despite their quite different professional
situatedness, however, most interviewees nevertheless self-identified as being a RoL professional
in one sense or another, even if this label was not specifically reflected in their job titles or resumes.
To be fair, this reflects a certain selection bias since many volunteered to be interviewed for this
thesis because of that self-identification. Nevertheless, for some, however, what that label meant
was very ambivalent, as demonstrated by 180420, who hesitated to call the work he had done
‘RoL’ because
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… I’m not a Rule of Law kind of guy, I'm a legal advisor to commercial law project,
or rather, to a commercial project or a business enabling environment project, or
whatever, that's the way I've always sort of viewed myself … I was legal advisor on
[a legislative reform] project… I drafted like 60 or 70 laws, I trained lawyers, I trained
judges, is that Rule of Law? … I was seconded, or I was embedded at the Ministry
of Justice… in the Contracts Department. So, I don't know if that would be Rule of
Law?
180420’s hesitancy is indicative of his awareness that his work is often associated by others
with RoL, but he was uncertain whether association was meaningful to him personally. As a
lawyer, he expressed confidence that he knew what RoL conceptually meant, but his difficulty to
personally situate himself and his work with it reflects the cognitive challenge of RoL workers to
match concept with lived reality. Others were either less confident about the concept, or more
certain about their self-identities as RoL professionals. Trying to understand any single actor’s
account of what RoL ‘means’ to them therefore requires locating that cognitive process of meaning
making to their particular socialized settings and within the long durée of their professional
‘careers’ and unfolding life choices.392
Doing this allows one to understand why differently situated RoL workers who similarly
self-identify as RoL professionals might hold very different views on what RoL means or what
makes it important or meaningful to them. It is not hard to imagine how trainers, consultants,393
and project managers would be differently situated within RoL projects and how this might affect
their cognitive preferences for how RoL should be understood. For trainers, RoL might need to be
a coherent set of ideas with a certain historical legacy or pragmatic utility that has to be imagined
in ways that are easily communicated. For project managers, it could be more meaningfully
understood as a particular category of project activities and deliverables. Consultants who selfidentify and brand themselves as RoL subject-matter experts in turn would have different and
variable stakes at play with how they want to understand and locate themselves in reference to it.
When interviewees tried to make sense of RoL, theirs were not accounts of how a free-floating
concept somehow externally entered and shaped their lives, but rather idiosyncratic narratives of
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how they made RoL, however understood, meaningful as they muddled through their professional
and personal lives and interacted with others on their own career paths with their own engagements
with RoL. The point is that this meaning variation is not necessarily a product of the ambiguity or
vagueness of the concept itself, but of the variety of lived engagements with it by those who
variously promote it.
6.2 Individual RoL Meaning-Making
The manner in which RoL promotion workers come to understand RoL’s meaning and
make it meaningful to their working lives is a process shaped by many variables. When they
‘apply’ or ‘promote’ RoL in their work, it is too simplistic to assume that they just mechanically
replicate a singular concept in a straightforward and consistent way. As seen in earlier chapters,
because the ‘machine’ of development creates new and fragmented forms of meaning, those who
are tasked with promoting it have to make sense of how its many meaning fragments are mutually
intelligible and how they are relevant to their lived professional experiences. This they do in
idiosyncratic ways. No project worker undertakes RoL project work as a blank sheet, and each
comes into the work as variously experienced professionals at different stages of their selfinterpreted careers, and do not necessarily begin their RoL careers with any pre-existing personal
notions of what makes RoL meaningful. Once they begin their RoL work, however, the unique
and specific contexts of their individual career paths create different structural needs for each of
them to reconfigure RoL’s meaning(s) in ways that make sense for them and what they have to do.
These, combined with individual personality and belief traits, cause RoL’s meaning as a policy
concept as well as a form of development practice to fragment even further in individually specific
ways.
Several interviewees had difficulty remembering exactly at what specific moment in their
lives they first encountered RoL as a concept. For those that could remember, they usually
described being first exposed to it either during their university studies or through their work. With
one exception, those who trained as lawyers in countries with Common Law legal traditions
(including the author) recalled no mention of RoL at all during their legal studies,394 while those
educated in Civil Law jurisdictions degrees easily recalled it as part of their basic jurisprudence or
394
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legal philosophy coursework. 180604 described how her first (civil law) exposure came in her
formal legal education, but that she was later ‘indoctrinated’ when working for think tanks,
research centres, and development agencies. Those who did not recall their first encounters in
university recounted it as happening in professional settings. 180529, for instance, said that he first
encountered RoL in his work as a legal reformer in the 1990s when it was treated as ‘a key piece
in rebuilding the economies and governments of some of the former communist countries.’
Interviewees with legal backgrounds provided different explanations of how their legal
training informed their interpretation of RoL. 180515 described how her professional formation
as a lawyer cognitively predisposed her to prefer certain types of ‘pure’ rule-based analytical work,
where she felt a bit lost when her project tasks were anything other than ‘making an argument for
why something was right or wrong, and what needed to be done to fix it.’ 180510 similarly noted
that without a development background, legal professionals brought in to RoL projects were bound
to fixate on formal law: ‘you're just going to bring stuff from your country and tell people to do
that [because] it's better than their country…. it’s all about the laws, the laws are going to change
everything… and you probably don't get beyond that.’
Interviewees expressed differences of opinion about how useful or limiting this legal
background was for their RoL work, however. On the one hand, 180406 spoke about how his legal
education and early practice as a lawyer doing legislative drafting work in parliament at home had
poorly prepared him for the RoL work he did in Afghanistan. On the other hand, however, 180420
argued that his prior work as a construction lawyer back home had been ideal preparation for his
later development consulting career:
… who would have thought that my practice … would have prepared me for working
on petroleum deals? Honestly! And and I came to realize, this was probably about
10 years ago when the Minister of Energy … he called me in and says ‘You know,
Prof, can you come in here.’… I didn't know fuck all about petroleum at the time,
but what I realized is that the same swindlers and conmen that I would encounter in
my practice doing $35,000 flips in [his home town] were the same conmen and
swindlers doing you know, you know, $800 billion oil deals [in a certain country
he’d worked in] … And what I realized is: it's all about the dirt… it's a sixth sense
that you develop… having to deal with these conmen and say ‘this ain't fucking
right.’
Regardless of their prior formations, a common refrain among the interviewees was that it
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was through their work experience that they came to understand what RoL work entailed and how
to do it well, but not necessarily because of any specific project conceptualizations of RoL itself.
Indeed, interviewees were unanimous about how little conceptual training any of them received
prior to taking up any of their various positions on RoL promotion projects. None recalled any
instance where their employers or donors had provided specific instruction on the conceptual
frameworks that their projects would work under and most admitted that they entered the field
‘blind’, relying on their job descriptions, handover documents (if available), and their past
experience and instincts to know what to do. At most, this they learned from project
documentation, but not all projects had specific or working definitions of RoL to work with, and
only a few said even if there was one that it provided any meaningful guidance for anything beyond
reporting purposes.
As such, one cannot assume that there is any direct connection between policy-based
project definitions of RoL and how project workers conceptualize it. In fact, few interviewees
could recall being informed about how any of the particular projects they had worked on in the
past had conceptualized it. A number of interviewees said that they had no idea what their
organization’s running definition or policy position on RoL was. 180712 confessed that he wasn’t
sure about UNDP’s standard definition, or even if it had one. 180321 said that she ‘knew nothing’
about what RoL concept that the project she worked on in Afghanistan had used, recalling that
‘the programme had been designed according to donor national priorities by the time I arrived, so
my focus was on implementation and supplementing gaps, not on interpretation of concept.’
Whatever project-related training she did receive was not about RoL, but ‘on developing an
implementation plan and results frameworks.’ Others recalled how little they dwelled on their
projects’ conceptual bases while implementing their projects, explaining how stress and high work
demands simply did not afford them any luxury to contemplate it much beyond achieving project
objectives or trying to secure future work opportunities.
Those few interviewees who did find institutional definitions individually relevant and
meaningful described how they subsequently adapted them. 180712, for instance, explained how
he took UNDP’s policy stance on RoL as a base that he then clarified and molded to suit his own
beliefs and experiences. 180525 took the 2004 UNSG’s conceptualization of RoL as a foundation,
thinking that it was ‘pretty good,’ but saying that in his experience it missed a key description of
‘process’ that acknowledged how ‘law is part of politics and politics is the way by which we agree
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how we're going to live together… if you're skipping agreement by the people that have to put up
with it, it's not Rule of Law, it's rule of the elite, rule of the strong man’. 180420 also took the
UNSG’s conceptualization as his starting point, but felt it was too restrictive to include the legal
reform work he did:
... this very narrow definition of Rule of Law, which the UN continues to hold to…
maybe a there's a little bit of peace in there, about police, security, judicial training,
prosecutorial training, that kind of stuff… but everything else I've done, yeah, I think
would, would meet the general term of ‘legal framework,’ in South Sudan and in
Rwanda I was teaching lawyers on how to draft a contract, you know, things like
that…
180530-3 even expressed a kind of thankfulness that his employer (UNDP) did not have a
strong overarching singular definition of RoL, because that gave him freedom to develop his own:
Having no definition was really good for me because I could in very conditioned
ways define my own Rule of Law… I did not come with a very rigid sense of Rule
of Law, I can have a very dynamic understanding of rule of law… rather than this
being a debate, you can have a conversation and dialogue so we can actually all
define Rule of Law and go over different layers of understanding…
Just as one cannot presume that project or institutional definitions have a direct bearing on
how project workers conceptualize RoL, one also cannot presume that they derive their
understandings directly from scholarly literature either. Very few interviewees associated RoL
with any specific doctrine or theory, and only 180530-1 spoke of RoL explicitly in terms of it
being an ideology or value that he associated with ‘liberal democracy.’ Rather than referring to
specific external influences, it was far more common for interviewees to speak of RoL’s meaning
as an outcome of a personal process of meaning creation that spoke to their professional
experiences that that did not always coincide with prevailing scholarly, institutional, or political
discourses. 180326-2 described how coming to terms with RoL over the course of his career was
‘an alluvial process… it’s not like turning the light switch on and off… when you’re on the ground
working you add things along the way’. 180516 spoke of how during his deployment as an RoL
advisor in Iraq ‘week after week… I developed my own concept of Rule of Law, my own project
activities.’
Most interviewees had worked on RoL projects whose focus was either state law or state
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justice institutions, and therefore felt that whatever work they were doing matched their general
understanding of RoL as being state-focused. For 180521-1, RoL was whatever it is that stops
society from descending into violence and conflict. 180504-2 equated RoL to the state, describing
the RoL mandate of the UN mission she worked on as being ‘about conflict prevention… and also
trying to get communities to live together… if we build up the state and the capacity to [act] as the
third party, the objective third party, then communities will stop killing each other.’ For some this
meant criminal law, such as 180508 or 180510, who recalled her work as also having ‘100%
criminal law content’. For others, this meant supporting the independence of judiciaries and bar
associations. 180522 said he ’strongly believe[s] that the independence of the judiciary is such an
important thing to work with… it’s a global thing.’180515 recalled how her former employer
OSCE used ‘RoL’ to refer to all of its judicial reform work in Montenegro and Kosovo, although
she personally felt that RoL meant something broader than that, saying that, ‘judicial institutions
is only a step to reinforce the Rule of Law as opposed to the Rule of Law in and of itself. I don't
know where I got that. But this is what it meant to me.’
Not all interviewees understood RoL’s underlying purpose as supporting the state,
however. For 180521-2, RoL’s ‘zeitgeist’ was ‘all about holding the power-holder, that is the
government, accountable to something that's bigger than itself.’ He continued, ‘I think that what
we are doing, whether we call it human rights, law and justice, rule of law, we're messing with
power.’ 190219 also saw RoL in terms of a limitation of state power, as fundamentally ‘about the
deal between the government and those that are governed, it's the deal within society about how
we live together… in its very core, for me, it's about mitigating power…’ 180530-3 argued that
the whole point of RoL programming at the end of the day was not only to convince people to
obey the law but also to teach them to demand that everybody be equally held accountable to it.
180321 described how her understanding of RoL over the course of her career ‘had evolved
towards a more flexible understanding of Rule of Law, focused on equality and access and social
cohesion rather than more state centric western models’.
Others also described RoL more as a cultural value than a property of the state. For 1805042, the reason why promoting RoL was more or less difficult in one place versus another often
boiled down to different cultural norms. From her perspective, RoL was fundamentally democratic
and secular, and one of the biggest obstacles to its realization in the world was religion. In her
experience, in places where religious law ruled, ‘you're told this comes from God, and that that
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does not tally with the tenants of Rule of Law as we know them.’ Speaking of Afghanistan,
180521-1 agreed that RoL was related to culture, not in terms of religion but rather social norms:
What's the most important thing about any society is the Rule of Law. What makes
America great? What makes Europe great, and all the other countries that are
developed, great? It's the Rule of Law, and I always give the Afghans the example
of how the Rule of Law is so instilled in us here in the West, and the example I give
them is this: I say, ‘you guys in Afghanistan probably don't have traffic lights, but in
the US and Europe, there's a lot of traffic lights, and if you're there at two in the
morning, and there's a red light at an intersection, and there's no vehicles around you,
you're at a red light, you're going to stop, you're not going to go through that red light,
you're going to stop. What makes you stop? What makes that human behave that
way? Well, it's the Rule of Law.’ It's so deeply instilled in us that we know that if we
go through this red light there's going to be a price to pay. Chances are, there's a
police officer, he's going to stop us and they're gonna fine us, we don't want to get
fined… each individual understands their role vis-a-vis their society and their fellow
citizens. It's the Rule of Law. It's our social contract, basically, that I won't do this to
you, you won't do this to me, I'll stop at the lights, and I'll follow the rules and I'll
submit in order to have a greater society in order to have an orderly society. These
are things that Afghanistan will never get, my friend, no matter how much we try,
because they just never had a state of government that instilled the Rule of Law in
people.
Not all interviewees were so certain of arguments like these, however. 180530-1 was
reluctant to make any connection between RoL and culture because he was uneasy about what the
implications would be for RoL’s universality. Nevertheless, he still lamented how the lack of nonWestern voices in international RoL discourses gave RoL promotion an overwhelmingly Western
cultural orientation. He explained that RoL programming in Afghanistan had largely failed because
most projects had taken a
… fundamentally Western concept without altering it to a place like Afghanistan that
has nothing to do with the Western world, culturally and historically, or religiously
or whatever, how are we going to, how is it going to succeed… we're, still we're
taking these Western ideas that were not altered and kind of transplanting them to
the places that couldn't possibly adopt them, so we're essentially setting those places
up for failure, because the expectations were unreasonable.’
Interviewees also differed about how meaningful RoL was for them as a universal value.
180530-2 remarked that, ‘Rule of Law… undertones everything, is the girth, is the bane of
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everything that we do in terms of governance, in terms of good governance.’ 180521-1 said that
while RoL’s definitions might be disputed, the legal concerns it addresses are universal regardless
of culture or history, and offered the example of the well-being of children as ‘an issue that
everybody was on board with… there’s no opportunities for differences when it comes to juvenile
law’. On the other hand, other interviewees expressed reservations about RoL’s universality.
180525 described how RoL actually demands adherence to very specific normative positions from
which it tolerates little deviation. When RoL programming encountered non-Western and nonstate normative orders, in his experience the reaction was always: ‘we're not going to give away
our justice system, our universal human rights values to a bunch of hudud punishment types… the
formal system would not incorporate these barbarians who don't believe in the Rule of Law or
don't believe in the Human Rights Charter’. 180426 described how an NGO he once worked for
had produced better and more relevant learning outcomes with its training courses once it shifted
away from universal and international normative frames and instead focused training design
around the perspectives and cultural norms of participants. 180502 felt that RoL’s supposed
universality had led many of his peers to assume that law was something technical that was easily
transplantable from one place to the next, and recalled ‘horror stories’ of ‘situations where codes
were copied wholesale from countries and where they couldn’t understand a word.’ 180326 said
that assumptions that RoL was applicable everywhere produced lazy thinking that encouraged
people to imagine institution building as something ‘we can slot into different things,’ rather than
taking seriously different cultural and national perspectives about law. Both 180427 and 1805042 noted how lazy thinking encouraged internationals to ignore how privileged and exclusive the
positions they held were in the societies in which they worked, which made their RoL messaging
appear disingenuous at best and hypocritical at worst, especially in places where the ‘badly
behaved’ enjoyed diplomatic immunity protections.
Not only did interviewees have different opinions about what RoL meant, they also differed
about whether or not RoL was meaningful, both generally as well as to them specifically. 1805301 argued that RoL’s imprecise association with so many other concepts over the years rendered it
incoherent ‘and that’s unfortunate because it confused things enormously to a point that I think we
have a hard time communicating with law enforcement officials when we describe the stuff we
work on as Rule of Law.’ 180326-2 felt that RoL was like ‘justice’, saying that ‘I don't even think
about it… it just didn't mean anything.’ For 180712, RoL’s interchangeability with human rights
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was a symptom of it being generic and empty carry-all term. Speaking of his job title, he said,
… it's ‘Access to Justice, Rule of Law and Human Rights’. Obviously, you can throw
gender in there just for fun. You could also throw in youth rights or children's rights
just for fun, and you could probably throw in rights of the disabled as well.
180712 saw RoL as interchangeable with other equally vacuous development concepts,
like ‘access to justice’ or ‘governance’ or ‘anti-corruption’, ultimately just ‘one of the checkboxes
that needs to be filled along those lines.’ 180502 argued that RoL was fine as a generic, hold-all
term, but felt that specifying its many contested components was ‘like specifying nine genders - it
is just a waste of time…. And tomorrow there will be 11 genders, and it's fine however anyone
wants to consider themselves and how anyone wants to be called, we respect that, I respect that. It
isn't the same thing with Rule of Law.’ For others, RoL lost its coherence as soon as it was applied
in practice. 180326-2 observed that ‘there's there isn't really a lot of confusion about the term itself
so much, but more what it implies.’ 180417 lamented how ‘we have this body of principles… none
of it has any practical application when it comes down to talking to some guy who's got a grade
three education working on the floor of a prison.’ 190219 even felt that RoL’s abstract ambiguity
was ‘dangerous’ because it shifted attention away from practical things that were more relevant to
people’s justice concerns:
… you're really talking about outcomes for people, so [I’m] just completely not using
Rule of Law anymore, and that's been a big change for me, I don't care. I have little
time now for talks about independence for the judiciary, separation of powers, all
this legal gobbledygook that we use, that we get taught at school, I want to know
how many people, if they have a dispute, how many people are getting basic support
to deal with those disputes so that they can move on? And when does it work? And
when doesn't it?… what are we doing for people? What are we doing for small,
medium sized businesses who want enforceable contracts, who want to register, who
don't mind paying taxes if they're then legally better protected, who want a solution
for a particular dispute they have within three months?
Like 190219, 180502 also felt that RoL’s ambiguous and abstract nature made it useless
because it offered very little specific assistance or guidance with ‘practical’ matters, equating
academic discussions about its meaning as ‘angels dancing on the head of a pin’. Many, however,
observed that RoL’s lack of specific practical utility also made it very practically ‘useful’. 180510
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argued that RoL was such a wide tent encompassing so much that ‘it's good that nobody really
understands what it means, because then anybody [could] do anything with [it].’ 180521-2 also
associated RoL’s conceptual vacuity to its utility, commenting that ‘it serves everyone's purpose
to ignore that blindingly obvious reality. It’s not an accident.’ Along similar lines, 180712 judged
that UNDP’s vague approach to RoL was useful because it did not ‘get in the way’ with what his
project needed to do. 180530-1 agreed, arguing that, ‘from the practical point of view, you
basically can do whatever you want and you can call it the Rule of Law, and it's going to be fine
because if you look at the appropriations… there's a budget line that says “Rule of Law” and there's
an X amount of money they’ve attached to it, so do whatever you want.’ For 180712, academic
discussions about ideal RoL definitions were pointless because they disregarded the reality that
development’s main purpose was to spend funds that have been allocated for political goals. For
180520, RoL was personally meaningless because in his experience the projects that he and all
RoL promoters worked on were based on fundamentally political rather than philosophical choices
of donors. In his experience, RoL is just theoretical verbiage conjured up to justify projects that
are designed to target some politically important need, remarking that ‘you hear the same damn
things… just now with new words.’ 180506 agreed, saying that,
… so long as you keep it undefined, you can actually perhaps even use it as a useful
tool to get certain things achieved, [but] as soon as you define it, and people
understand all of the implications of what it means or have to agree in that context of
what it will mean, then you're going to have people feeling differently about it.
Those interviewees who made claims to RoLs relative meaninglessness expressed different
feelings about it, ranging from confusion to cynical resignation to outright concern. 180522
discussed how there was so much terminological overlap in legal discourses in development that
it was hard to know what anything meant or what one was doing anymore: ‘I see that all of those
terms are mixed up in a way, just as buzzwords: “Rule of Law,” “Access to Justice,” “Fair Trial
Rights,” it all comes into a mishmash of everything… I'm not so sure people actually really thought
through what we mean by Rule of Law when introducing those words.’ For 180506, ‘the Rule of
Law is everything, and if it's everything, it's also nothing, definitionally’. Several interviewees
recalled feelings of unease and confusion in their memories of being sent out to do RoL work when
nobody seemed to know, or care, what it meant. 180326 received no pre-deployment briefing prior
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to taking up his job on a police reform project in Kosovo, saying ‘you went out there pretty much
blind,’ with no information about ‘what the concept is, what you’re going to get up to out there, or
what the objectives were or anything like that.’ 180406 recalled his RoL project’s objectives as
having been very unspecific: ‘it was really like: “having a Rule of Law system in place”’. 1805241 recalled how his job description essentially amounted to: ‘“bring a bag and do the Rule of Law",
whatever that meant.’ 180508 similarly recalled being tasked with going out and ‘making’ RoL in
Afghanistan, although nobody around him really knew what RoL was:
… I’ve been told to go out in the middle of Afghanistan and make the Rule of Law
and no one really knew what the fuck they were talking about… Yeah, ‘here's $20
million, make the Rule of Law.’… I don't think it's the only concept you could say
that about, you could say the same thing about democracy, right? You know, a lot of
these big principles are hard to really define… a colleague, I think, put it best, he
was like, ‘I came here, [was] told to do Rule of Law work, and that was extent of the
description of the job,’ … I didn't really know what the hell I was going to.
There is nothing in the above accounts that should lead one to assume that RoL promotion
workers engage with RoL as mechanical reproducers of any singular policy or theoretical concept.
Interviewee descriptions of RoL’s meaning and meaningfulness to them revealed a broad array of
meaning-making processes that reflect a range of experiences and strategies about how to they
chose to make sense of it. Theirs are not stories of concept informing or framing practice in any
singular sense, nor necessarily of deviation or divergence from concept, but rather accounts of
struggles to make sense of RoL and to understand if and how it is relevant to their work. It is
because of RoL’s transmogrification into multiple meaning fragments by the ‘machine’ that RoL
workers have no choice but to make sense of its scattered pieces in ways that work for them and
their specific needs. In so doing, they fragment RoL’s meaning even further in individually
relevant ways, and this continues through the practices by which they promote RoL in development
projects, transformed even further as they adapt RoL’s meaning(s) to suit the demands of their
work.

6.3 RoL Projects as Sites of Intermediation (not ‘Implementation’)
Prior to discussing how RoL project workers adapt RoL meanings to their specific work
practices, it is important to consider the contexts of projects themselves and how they affect worker
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uses of RoL. Within the ‘project cycle’ framework discussed in Chapter 5, project implementation
is a later stage where policy and project design choices are brought to life and made manifest
through the activities of project workers. Little policy literature really speaks of project
implementation as one of concept modification, however. Indeed, as was discussed in the previous
chapter, much of the reporting and monitoring processes that are built into projects exist to ensure
that project workers stick to script and are held accountable to project designs. There is no space
in policy and project reporting for narratives of how RoL promoters variously self-identify with
the work they do, or of their variegated personal understanding of RoL’s meaning. Because of this,
project reporting produces little information that can give insights into what the experience of
actually implementing projects is, nor of any processes by which RoL’s meaning undergoes
adaptation in the course of its ‘promotion.’
More useful descriptive footholds can be found in anthropological studies of development
that have spoken of development projects as negotiated processes.395 David Mosse, for instance,
described development projects as sites where policy models and program designs ‘have to be
transformed in practice… translated into the different logic of the intentions, goals, and ambitious
of the many people and institutions they bring together’. 396 Norman Long has argued that
development projects require project workers to not only act out project design scripts, but also to
‘steer or muddle their ways through difficult scenarios’ intermediating between donor and
stakeholder interests that they have to reconcile in order to achieve project goals.397 It is because
of these ‘transformations’ and ‘translations’ and ‘muddling through’ that project outcomes can
sometimes take ‘a baroque and unrecognizable’ from their original intentions.398
In these readings, project implementation is far from mechanical and reproductive, but
rather a creative and active process of intermediation where workers have to reconcile the concept
demands of policy and project design with contextual realities. 180507-2 captured this
intermediary role when he described a policing project he worked on as an ongoing ‘conversation’
about what needed to be done:
… [the local partner organization] is a kind of independent institution which has its
395
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own mind, and it has leadership, it has a vision of what it wants to achieve, and the
vast majority of that is in line with what donors want to achieve, but there are bits
where you need a conversation about complex issues, like how they'll have their
interaction with courts. There's the program implementer in the middle, which has
got lots of expertise, a close relationship with the [local partner], understands its
values, has a close relationship with the donors, understands [their] values, and
thoughts. And then you've got donors trying to assess those two things and what's
possible, and what their own kind of visions are. And there's a conversation that kind
of goes on [when] it comes to helping shape the program… a rational conversation
with five quite experienced people [donors] who know projects, a lot have got either
previous legal or security and justice intervention experience in the past, having a
conversation, matching up the overall aims of project with the conflict context, the
specific kind of context, and then taking decisions based on that.
If project implementation in international development is best described as something akin
to a managed ‘conversation,’ then the ability of RoL project workers to manage such
‘conversations’ is reflected in how well they can variously perform the translation and
reconciliation functions with both donors and local counterparts (see ‘Translation’ below). In this
sense, keeping in mind Shove, Panztar and Watson’s notion of ‘dynamic practice’, one can speak
of a general ‘competency’ for any development project work being a capacity to manage complex
relations as intermediaries sometimes in very unfamiliar contexts. Interviewees spoke of how a
number of different factors challenged and complicated their capacities to do this. Inaccessible or
difficult local relations, imbalanced power relations, donor politics, and competition with other
development actors all factored into how well or poorly they were able to make sense of what they
needed or could do.
The importance of these interactional relationships to project work was evident when
interviewees spoke of how much harder their work could be when it was difficult to forge
relationships with local counterparts and stakeholder groups. When 190513 first went to Iraq in
2002, he wondered whether his prior decade of experience doing post-Communist legal reform
could be somehow relevant to and applied in the new and unfamiliar context of military occupation
and reconstruction. His immediate impression was that the contexts were simply not comparable
because the dynamics of interaction were so utterly different:
I remember the stares from people, just people, average Iraqis just staring at us, and
to me, it wasn't a friendly stare. It wasn't the experience that I had in 1989 when
people understood the position they were in, and they recognized and appreciated the
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role that the United States was playing and technical assistance providers… this was
absolutely different, it was completely different. And I remember thinking… ‘Oh,
hold it. This is so entirely different, and not in a good way.’… I guess the US
government could see [post-Communist reform] as a model that successfully worked
at one time in '89, but the variables [were] not the same, and the thought that they
would be or could be was just wrong… I don't think it can be, but that might just be
my instinct.
Other interviewees described managing local relations as being easier when there was
cultural ‘synergy’ between them and whatever RoL vision their projects were promoting and local
cultures. 399 For 180504-2, RoL’s conceptual secularity was thrown into sharp relief in places
where local legal systems were dominated by religious norms. Religious difference in her
experience was a complicating factor for her work, especially in Sudan where, ‘the rule of law and
the Shari’a walk side by side.’ 190513 recollected how the stumbling block for him was not
religion but rather the lack of a shared legal tradition. Reflecting on his post-Communist legal
reform work in the 1990s, he recalled such assistance being considerably more difficult when he
left Eastern Europe and began working in the new former Soviet states in Central Asia:
… [by] the time you got to Uzbekistan that picture was blurry, and there were some
colours you couldn't see anymore, because they weren't concepts that there was any
understanding of… it's not to say that they couldn't get to it, but it was just a much
more challenging, a much more difficult road… we were probably talking a bit more
than they were because once the concept was on the table, they were looking at us
saying ‘Well, okay, what do you think this means? Because we simply don't have the
experience in this.’
Interviewees also spoke of how power dynamics between donors and local stakeholders
affected how they were able to manage their intermediary functions as ‘translators’. 180524-1
spoke of how in the 2000s Afghanistan’s government and its judiciary’s general lack of capacity
left them entirely at the mercy of donors who provided a unidirectional deluge of conflicting
advice and expertise. 180426 recalled something similar in the early 1990s in South Africa amid
the deluge of international interest in supporting the country’s post-Apartheid transition. Other
interviewees, however, spoke of how they felt relatively powerless to affect the scale of changes
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that their projects were pursuing. Some described total impasses working in places where local
state actors were themselves not behaving according to the standards they were trying to promote.
180504, for instance, felt that the political games and violence of local government officials were
an affront to the RoL values that the UN was trying to promote on one project she worked on.
180525-2 recalled his frustration with his project’s domestic political counterparts on a RoL
project in one country in the early 2000s:
… the politics of development are a very important constraint on whatever it is we
believe it needs to be done, because Rule of Law, like economic development…
everything we do is about changing the status quo, which doesn't necessarily want to
be changed… It's hard to push things that people don't want and actually will oppose
you on. It's funny some of the things that are actually Rule of Law things: credit
information bureaus, who's most opposed to those? The Government. Where are they
getting their credit from? From their ability to pay it back? No, that's political, that's
crony crap, it's crony loans. Crony loans aren't repaid by giving money back to a
bank, they are repaid by delivering the boat, or getting a bottle sent…
Interviewees also spoke of the complexities of implementing projects while managing their
relationships with the donors to whom they are accountable. 180524-1 described the implementer’s
dilemma as the challenge of understanding what scope of freedom of movement their donor’s
demands provided for his project work:
You've got to follow the money, and the money comes from the donors. And the
donors tell you very clearly where they think they want the money to go, so you can't
avoid that sort of architecture to being imposed across the entire transaction. Having
said that, when you're out in the field, you do your best, you have no choice if you
care about your work, but to do the best you can, and what that often means is that
you… implement only some of that architecture, or only the bits that you are most
motivated by.
Others described donor politics as crippling their ability to work. Both 180515 and 1804042 recalled how the politics of the permanent members of the Security Council completely thwarted
the RoL work of the UN and the OSCE in Kosovo after it declared independence in 2008. 1804241 described being stuck in the middle of competitions between donors in Afghanistan to drive their
respective policy preferences, recalling how, ‘everyone was trying to kind of get their own
foothold into that space and get some influence… a lot of turf fights… trying to determine who
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was going to do what and split the work so that there wasn't overlap and duplication, but it was
also a scramble get your influence with the Ministry of Justice.’ 180604 similarly spoke of how
different donors were often ‘territorial’ about certain domains of work that they claimed
‘ownership’ over in different countries. 180530-3 described interagency competition among
different UN agencies there, and how squabbles between them complicated the UN’s relationship
with the Afghan Ministry of the Interior. Interestingly, interviewees rarely spoke of RoL’s meaning
itself as being the object of struggle or conflict among the parties that they were intermediating
between. 180403 described how even in highly competitive development spaces like Afghanistan,
there was a general ‘like-mindedness’ or shared vision among internationals doing RoL work, even
when they interpreted its specific meaning differently. For 180406 the common ground among
internationals during his time in Sierra Leone was not a shared concept of RoL but rather that ‘the
needs were so basic there was no discussion about it.’ In the pragmatic telling of 180521-1,
whenever international RoL actors did squabble over things like concepts and terminology, it
usually amounted to a waste of time. He offered one anecdote of such in the case of work done to
create a new Criminal Procedure Law for Afghanistan, recalling how it was
… an overblown, big deal for the international community for a year or so. I mean,
for months it was like, ‘What do we call this law, in English?’… Who cares what
you call it in English? The Afghans call it the Criminal Defense Law. That's it. How
many meetings were wasted with [everyone] circle jerking, basically, to name this
law? This is such a fucking waste of time.
Taken together, such accounts reveal that far from being a mechanical or straightforward
application of policy concepts or project designs, the promotion of RoL promotion through
projects can be epistemologically complex for RoL promotion workers. Situated as intermediaries
they must negotiate between and manage multiple challenging dynamics while making choices
about what to do. While none of these factors necessarily or automatically determine how they
adapt and re-construct RoL’s meaning in the course of their work, they do structure the variable
interactional dynamics within which their adaptive choice making is made. The section that
follows will explore in greater detail how RoL workers manage to engage with RoL’s meaning as
they pursue project objectives within these intermediary constraints.
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6.4 Mediating Concept and Reality as a Practice ‘Competency’
‘Competency’ is the third pillar of Shove, Panztar and Watson’s notion of ‘dynamic
practice,’ and it captures the notion that ‘practice’ involves an ability to manage the relationship
between the other two pillars of ‘concept’ and ‘materiality’ in the form of ‘embodied skills’,
‘knowledge’, and/or ‘technique’.400 None of the interviewees spoke of RoL work as embodying a
coherent or specific set of skills, knowledge or technique, however. More often they would speak
of practices in the form of activities that are commonplace in RoL projects, such as training judges,
or reforming policing practices, or drafting new legislation. However, while these say much about
how certain activities may have been categorically associated to RoL by policy choices, they say
relatively little about the people actually doing them or what makes them more or less ‘competent’
at it. It is therefore more useful to think of ‘competency’ in terms of what makes RoL workers
more or less able to perform such activities in RoL projects and what are the processes by which
knowledge or skills relevant to performing them become embodied in RoL workers over the course
of their professional lives.
However, since such activities happen in RoL project, and since RoL project workers in
some sense or other usually identify as doing the work of promoting RoL, then the implementation
of RoL project work is closely linked to their individual understandings of what RoL is, what it
means, and what makes it meaningful. In this sense, ‘competency’ becomes a heuristic for
understanding the cognitive mechanisms by which RoL workers manage the interaction between
concept and reality through their work. Three general themes emerged from interviewee
descriptions of their work that related to their relative capacities to manage the kinds of
intermediations described in the previous section. These were: ‘understanding’, ‘adapting’, and
‘translating’. ‘Understanding’ speaks to an ability to make sense of ‘on the ground’ contexts within
the frames of project objectives. ‘Adapting’ refers to an ability to change one’s behaviour to suit
one’s understanding of the contextual setting in which project implementation occurs.
‘Translating’ refers to an ability to convert that understanding and behavioural adaptation into
forms of communication that are intelligible to both donors and stakeholders. From a ‘competence’
perspective, therefore, asking what ‘work’ RoL conceptually does to frame RoL project
implementation in international development is understood to be question that asks how the
400
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concept plays into RoL project workers’ capacities for understanding, adapting, and translating in
the course of their work, if at all. In other words, recognizing or understanding whatever influence
RoL has on practice requires seeing it as something that is mediated through project worker
capabilities to manage their intermediary roles via their ‘understanding’, ‘adapting’, and
‘translating’.
‘Understanding’
Interviewees time and again described having to reconcile their personal and project
conceptualizations of RoL with the contextual realities that they encountered ‘on the ground’.
Some characterized this as the challenge of understanding local realities in ways that fit the
conceptual boxes with which project deliverables and objectives were framed, while for others the
challenge was how to understand unfamiliar realities given their prevailing conceptual frames.
180417 for instance, described how pushing project objectives without paying attention to
counterpart needs risked producing absurd project failures, recalling in particular a prison upgrade
project in one country where, ‘you'll walk through a metal detection scanner that is second to none
in the world, unfortunately, they don't have stable enough power to run them.’ Others equated
‘understanding’ to ‘respecting’ or being considerate or protective of the legal systems that they
were working to change. 180521-2 described understanding in this sense as necessary for ensuring
that development work would ‘do no harm’. He noted how ‘a lot of my work requires me to
appreciate better than I understood when I started this work how traditional systems or processes
operate, so that I could build on their strengths rather than erode them.’
These and other descriptions of a capacity to ‘understand’ always began with some
recognition or realization that one’s own knowledge was limited or imperfect. A few described
how difficult it was to intermediate between anything when their surroundings were so different
from what they understood to be ‘normal’. 180403 recalled how challenged he was in the 1990s
when he first arrived in one of the newly independent countries of the former Soviet Union because
he could not understand how its governance system was not
… working on the basis of regulations, on the basis of abstract norms…. There were
no Civil Codes, can you imagine? It’s like you are entering the Moon or Mars, there
was no Civil Code at all.

168

Many interviewees spoke of how the extreme difference of their work contexts challenged
whatever confidence they may have had in knowing what needed to be done to effect the changes
that their projects aimed to achieve. When 180406 first arrived in Afghanistan as a young lawyer,
he says he felt lost because the legal system was so utterly different from what he knew back home,
which made him realize to his surprise that his was not the only way to see the world. 190513
analogized the challenge of understanding how an unfamiliar legal system works to an antique
pocket watch:
… there are a lot of components, and they have to be in line… if you take one out,
you can slow the watch down, and if you take more than one out, you can stop it…
you still had to give time to understand how these worked, to understand each
component each spring. How do they fit together? How do they function? Well, you
can't do that overnight, you can't do that in a year, three years, it's not how it's going
to be. That's a generational process, to understand the importance of maintaining
these components, of ensuring that you protect those components.
Interviewees also described how ‘understanding’ could be frustrated by a lack of good
information about local contexts, because it was either unavailable or simply impossible to obtain.
180326-2 recalled how in several locations where he worked in Afghanistan security concerns
made it impossible for projects to really investigate and learn about the local environment,
something that ‘handicapped the hell out of all the work we tried to do.’ 180516 recalled how
during his time as a RoL advisor in Iraq there had been practically zero participation by Iraqis in
large level international coordination meetings among RoL projects. Both 180521 and 180524-1
described how short deployments and high turnover rates of international advisors in Kosovo and
Afghanistan left little time for project workers to properly acclimatize and take contextual
considerations into account in their work.
In some, but certainly not all, accounts, RoL conceptual frames were described as playing
some limited role in how interviewees interpreted and understood the contexts in which they
worked. For some, RoL served as a benchmark or standard of what was ‘good’ or ‘normal’ for a
legal system, allowing them to determine what was ‘needed’ locally in terms of the absence or
insufficiency of what they understood to be ‘normal’ RoL somewhere. For 180524-1, for instance,
the apparent absence of legal aid services in Afghanistan could be interpreted as Afghanistan
having a corresponding need for them. 180403 similarly described the former Soviet legal system
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in terms of what it lacked when he recalled how strange and unfamiliar the immediate postCommunist context was that he encountered in the 1990s:
… of course, they had a kind of Ministry of Justice… an organization which claimed
to be the Ministry of Justice, but they had not the function of a Ministry of Justice.
There was just no justice at all. The background of the ideology of MarxismLeninism… [was] quite strange for us. So there were no contracts and property, those
legal institutions, let's say somehow are the basic fundamentals on which you can
somehow distribute resources among an economy, that was not there, simply was not
there… we worked very hard on establishing a Rule of Law government, which is
based on Rule of Law, but of course, we had firstly to discuss and to provide legal
advisory service on what is the contract, what are the requirements that you are able
to implement in the legal sphere… that you're able to somehow to establish rules
which establish the contract as a legal institution itself in the legal environment. I
mean, it sounds strange, but it was that basic…
It is notable that in both of these examples, however, ‘RoL’ was described more as a
reference point to a ‘normal’ that was based on an understanding of an interviewee’s own home
legal system, rather than as a specific conceptual framing provided by RoL itself. In this sense,
then, in the process of ‘understanding’ the cognitive use of RoL as a framing device can be
indirectly or unconsciously interwoven with the application of a lens of the familiar.
Other interviewees recounted stories of numerous project failures that resulted from this
same association of RoL with what was familiar, however. 180502 attributed the general failure
of RoL programming in Afghanistan to the lack of contextual understanding of legal specialists
who were ‘parachuted’ into the country to provide quick fixes that were ‘cut and paste horror
stories’ that simply replicated legislative and institutional models that they were familiar with.
180515 recalled a similar instance of a ‘mess’ that was made in one country in the 1990s when
foreign legal advisors tasked former Soviet prosecutors with implementing an entirely new
Criminal Procedure Code that had been simply copied from U.S. law. 180521-1 described one
extremely expensive effort to create a digitized case management system for the judiciary of one
country that had very limited internet access and a poor electricity infrastructure, and where most
judges did not know how to operate computers, much less had access to any. 180521-1 recalled
efforts by Italian RoL projects to convert Afghanistan’s criminal law system into one that largely
replicated Italy’s, and the manager of one such project who ‘was full steam ahead, he did not give
a shit what Afghanistan wanted or didn't need’.
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At the same time, however interviewees also cautioned against blind applications of RoL
as a universally appropriate interpretive frame. 171129, for instance, describing how RoL’s typical
focus on formal state law blinded donors and other RoL actors in Afghanistan to locally relevant
non-state justice alternatives, and made the reform of Afghanistan’s formal legal system along
Western models the ‘only game in town.’ 180326-2 offered a different example in the form of an
instinctual aversion of some UN staff with whom he worked to Shari’a as an unfamiliar, non-state
religious legal system, recalling how ‘you would say the word ‘Shari’a’ or somebody in
Afghanistan would say it and in their mind's eye [it] was cutting hands off, and having revolutions
and jihad that they didn't understand it was a way of life’.
In short, it is too simple to just assume that RoL as a concept helps RoL workers to
understand the contexts they work in, nor that it is a universally relevant lens through which they
can view and comprehend an unfamiliar reality. Rather, interviewee accounts indicate that the way
that the concept interacts with how RoL workers understand the contexts in which they work can
be variable and contingent, rather than constant or mechanical. RoL workers interpret local
contexts in different ways that are only partially related to what they think RoL means, or to how
their projects conceptualize RoL.

‘Adapting’
It is upon this basis of this varied and uncertain conceptual relationship to ‘understanding’
that RoL workers make choices about how best to adapt their work obligations to ‘promote’ RoL
in ways that suit the contexts in which they work. Interviewees often cited adaptability as an
important feature of making projects workable. However, their ability to adapt project designs to
suit local circumstances depended equally on their individual capacities to ‘understand’ those
circumstances as on the degree of flexibility that was built into the designs of the projects that they
worked on. Opinions varied about how project workers should strike this relationship. Not all
interviewees saw adaptation as a virtue for project delivery. For some, being too sensitive and
adaptive to local circumstances was counter-productive for projects whose entire purpose was to
overcome or displace local values and replace them with something else. For others, though, an
ability to be robustly reflexive and responsive was a virtuous sign of what made a RoL project
‘good.’ In all cases, though, interviewees described their ‘adaptability’ as a relative capacity based
in part on a personal awareness that their knowledge was limited, but a capacity that was also
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constrained by the relative flexibility of project designs to allow for modification, as well as many
of the structural accountability systems described in previous chapters that incentivize project
workers to resist impulses to change. Project management practices, contract terms, procurement
rules, and accountability systems all imposed so many requirements for multiple forms of
assessments and authorizations cycle between implementers and their donors that interviewees
described how engineering adaptive changes to project work in response to local realities was
usually too technically challenging and costly to be worthwhile. 180604 described how even in
dire circumstances, like when political order and security were disintegrating or when one
suspected local counterparts of corruption or worse, that these systemic disincentives to alter
project designs needed carful management and negotiation. In her experience, re-engineering
projects was simply too difficult and costly for implementers and donors to do absent very good
reasons. Speaking of her time in Libya, she recalled:
… 2013 was growing to a close and 2014 was starting and the political machinations,
things were becoming more polarized, and I started to talk to people on the ground, I
was like, ‘I’m really excited about this program in theory. But now when I go and
talk to these organizations, I'm not so sure that that civil society group isn't linked to
that armed group… I'm not so sure they're really civil society… I meanwhile have
been doing my checking around and interacting with [the project’s local partner] and
I knew that they were duplicating costs on airplane tickets, because I was working
with the same travel agent, and someone who worked there was telling me… that
there was a whole bunch of stuff that they had done as well that showed that they
didn't really understand what human rights were, with a lot of pocketing going on…
So, I went to the [donor], I said, ‘Look, I still love this idea. I don't think this is the
moment maybe to do this’… it was a lot of work on their side to get it re-programmed
… we had to write things off, you know, all that stuff was a lot of work, it was work.
Part of the reason I think some [other development implementers] don't do it as well,
is because it's hard work to re-jig. It's not going to produce something so what's the
fucking point?
The point behind this anecdote is that RoL worker choices about appropriate and desirable
change and modification in response to local contexts involves multiple considerations. In that
case, what needed doing for a RoL project seemed to change when the political context changed,
but whether or not adapting the project to suit this change would be appropriate was a calculation
that required 180604 to take into consideration her accountability to her donor as well as the
administrative and logistical burdens of making approved changes to project deliverables. This
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capacity of RoL workers to be flexible and adaptable to contextual circumstances, therefore,
speaks to a process and capacity for choice-making about what is known, possible, and desirable
as they try to marry project designs with contextual realities within bureaucratic and administrative
systems by which projects are managed and held to account by donors. In other words, ‘adapting’
is more than simply finding ways to imagine how to make RoL meaningful to local circumstances,
but requires a range of behavioural change calculations based on notions of what is relevant for
local counterparts, and what is possible within project designs, and what is justifiable and
accountable to donors and taxpayers.

‘Translation’
The third and final meaning-making ‘competency’ that interviewees discussed as critical
for their work was that of being able to ‘translate’, which was already briefly discussed earlier in
this chapter. Interviewees often spoke of their work in terms of communication challenges both in
terms of interactions with local stakeholders as well as communication with donors. With regards
to the former, most felt that it was never helpful to simply assume that RoL had any inherently
legitimate meaning for their stakeholder audiences. Rather, it was something whose virtues they
had to convince others of, and they described a number of factors that shaped how well or poorly
they could do that, making choices about sacrificing or altering aspects of RoL’s conceptual
meaning in order to make it understandable to those they were trying to convince. Furthermore,
RoL promoters also need to be able to translate project experiences of engaging with local realities
back to donors in ways that fit the conceptual frames upon which projects are designed and by
which they are evaluated.
In some cases, the challenge with ‘translating’ project goals and messaging to stakeholders
was a problem with the literal translation of legal terminology. 180403 for instance recalled in the
early 1990s how difficult it was to find translators who could effectively translate the legal
concepts his legal reform projects were trying to introduce in Central Asia. The completely
different normative universe of what remained of the Soviet legal system made it a challenge to
communicate the technical changes that his project was promoting:
They were not able to translate those legal terms into Russian. So, we had to
promote, let's say, vocabulary books. I mean, sometimes I just explained to my
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partner/counterpart in, it was the Uzbekistan Ministry of Justice, I just expressed one
phrase, it was with some legal terms and the translator needed 10 minutes to translate
this…. What does it mean ‘independence of the court?’ Of the judiciary? What is that
independence? How is that reflected in the institutional setting? I mean, that took
years to explain.
In this case, ‘translation’ required more than just terminological equivalence but also an
ability to bridge gaps between entirely different normative expectations about how government
institutions should relate to one another. Similar interviewee accounts suggested a pattern whereby
the greater the conviction that a project had about the correctness of its conceptual vision, the more
that project workers were challenged with having to ‘translate’ that vision in convincing ways to
local stakeholders. Compare, for instance, the accounts of 180504-2, whose strong personal
conviction of RoL’s basic universality meant that for her the pedagogical objective of her project’s
training programs was to convince local communities in ways that secured their ‘buy-in’ to it,
versus that of 180508, who opined that trainers could only ever achieve ‘buy in’ from their students
when they explicitly recognized the limits of their own knowledge and acknowledged their
conceptual uncertainty:
… my opinion, right or wrong, is that people who are best at [training] were the ones
who really quickly realized that they weren't coming with the Golden Apple of
knowledge … it was their country and their law and you had to identify that it was
working with partners and enabling them was the way forward, because you don't
know anything about their law… once you realize, ‘okay, my knowledge of Contracts
101 or Criminal Justice Procedure is not what I'm here to teach them,’ you can still
sit down have a conversation about the basic principles of like: ‘How do you figure
out what the facts are?’ ‘What are people's rights in this situation?’ And there's usually
some commonality between those, the principles are, there's room to have a
conversation… about what we're doing.
For 180504-2, any RoL promotion project that pre-determined that traditional or cultural
practices needed to change would inevitably be shaped by battles over normative legitimacy with
local communities. Achieving any such changes required decades of sustained ‘translation’ work
because, ‘it's difficult for you to think [that] you’ll change all these behaviours in two, three years
of the project, and when I look at work that what that was started 50-60 years ago, I can see the
change, and I see that it takes time.’
‘Translation’, therefore, involves more than just switching between languages. It is a
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mechanism of communication that is mediated through RoL project workers who have to adapt
RoL messaging in ways that respects who their audiences are and what they themselves represent
to them in order to reach and convince target populations to, hopefully, change their beliefs,
institutions, and/or behaviours. Interviewees with training backgrounds had numerous anecdotes
about how challenging this could be and repeatedly stressed that knowing what is suitable and
what works pedagogically was really only something that one learned from practice. Speaking of
his own experience as a prisons and human rights trainer, 180417 described how over time he
learned that he had to ‘reduce’ human rights and RoL’s conceptual and normative abstractions to
the level of people’s lived experiences:
… we found that we had to move away from moralizing about human rights and rule
of law. We started out saying there's a moral imperative, and your law requires you
to do it, so that's your duty, right? … because you're a nice moral person. Well, that
lasts until the first time his kid is sick, and he doesn't have the money to give his kid
the medicine that the kid requires… for me, the only way you can successfully
implement increased respect for the Rule of Law and an understanding of the need
for the Rule of Law and/or human rights… is to reduce it to that kind of level so that
the people who are doing the job will do the job even when somebody isn't looking,
not because they're morally upright, not because it's their duty, but because it's in
their best interest. That's such an important key, I can't tell you how important that
was to us.
180417’s experiences nicely encapsulate each of the three understanding-adaptingtranslating components that interviewees used to describe what made RoL promotion work more
or less ‘competent’. The importance of speaking of competency this way is to address how RoL
promotion work cannot be understood to consist of merely replicating or mechanically applying a
concept, but rather as the variable and necessary modification of concept and meaning in order to
make RoL meaningful in practice. In this sense it demonstrates how RoL’s meaning for
development, even at the point where it is being promoted as a concept or a value ‘on the ground’,
is continuously coloured and modified by individual interpretations, strategic communication
choices, and meaning refractions resulting from RoL worker efforts to pursue project objectives
within specific contextual realities. To ‘apply’ RoL, in other words, is to change and modify it.
What RoL ‘means’ to any individual RoL promotion worker, therefore, will depend on how they
combine their varied personal beliefs and understandings with their equally variable work contexts,
all of which can produce a wide range of individualized meaning outcomes.

175

6.5 The Dissemination of RoL Practice Learning and Knowledge
Thus far, this chapter has discussed how the interaction between concept and practice
during the implementation of RoL promotion projects does not resemble the mechanical
replication or application of concept to reality, but rather the creative reconciliation of the two by
variously situated RoL promoters. In this sense, one can say that the fragmentation of RoLs
meaning by the ‘transmogrifying duplicator machine’ extends all the way down to the individual
level. It is because of this individualized nature of RoL’s meaning during project implementation,
however, that RoL promotion as a form of practice knowledge is very difficult to replicate and
disseminate. This final section will at last turn to a persistent feature of RoL’s paradoxically for
RoL workers, namely how despite the innumerable materials that are available that describe what
RoL is and means, so little information is available about how to actually promote it anywhere.
The argument is that the reason for this paradox is that RoL as practice knowledge is not easily
collated and disseminated precisely because of the highly fragmented and individuated form of
meaning that it takes at the project level, and also because, given this meaning variability, RoL
professionals lack a shared set of practice experiences that is easily replicable or taught.
This lack of practice knowledge has been well known for a long time. Over a decade ago
Veronica Taylor identified a ‘knowledge vacuum’ when it came to RoL promotion practice.401
Some observers have blamed organizations for not investing enough in developing practice
expertise. David Marshall, for instance, has lamented the UN’s lack of meaningful introspection
and notes how ‘[r]ule of law literature is bereft of articles and research from UN field staff
exploring their endeavours - what worked and why, as well as lessons learned - because there are
few institutional incentives to do so.’402 At the same time, however, some organizations have
argued that re-creating some kind of replicable practice skill set is really not feasible given the
variability of applications involved. A 2011 ‘Rule of Law Handbook’ published for Judge
Advocate General officers of the U.S. military, for instance, cautions its readers that, ‘no course,
handbook, manual or “think tank” publication can provide judge advocates with a template
solution for how to support the development of the RoL in any one particular deployed
401
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environment.’403 Similarly a 2020 ‘Rule of Law Practitioner’s Guide’ published by USAID for its
officers notably ‘does not prescribe any one practice over another’ because ‘there is no single
pathway to achieving RoL development objectives.’404 Instead, it offers its readers generic lessons
about the importance of systemic thinking, along with tips and analytical tools for USAID staff to
better implement RoL programs within USAID’s 2010 RoL policy framework.
As seen in earlier chapters, the bulk of knowledge that is produced by development projects
about RoL exists to account for and legitimize policy choices behind development spending and
investment, and not necessarily to learn how to promote RoL better. Few interviewees expressed
much faith in the institutional capacity, or sometimes even basic interest, of donors and
implementing agencies to systematically analyze and learn lessons from the massive volume of
reporting that RoL projects generate. Those who worked for the UN and other donor agencies
noted that even when donors want to do this, they have relatively little in-house capacity to do so.
180508 compared USAID unfavourably to the US military in this regard, noting that while the
latter famously institutionalizes ‘lessons learned’ in its meticulous use of debriefing and after
action reports and through its compilation of handbooks like the one quoted above, there was no
equivalent process at USAID or the US State Department, noting that ‘I know there’s a desire to
do that stuff, I haven’t really seen it in action.’405 180507-2 described how DFID, in contrast,
devoted quite a lot of effort and expense to internalizing lessons learned, but that this was mostly
done to deal with coordination problems that arose from the relatively high programmatic
autonomy it gave to its field offices rather than out of a specific commitment to developing practice
knowledge. While DFID has been praised in the past for the amount it has invested in research and
evaluation, it has also been criticized for not being able to effectively turn learning into action.406
A similar problem was noted by 180326-2 in the UN, who said that in his professional experience
the complex architecture of the UN and its agencies made it impossible to effectively assemble or
transmit any consistent set of practice standards or lessons through it. This is not to say that it does
not try, of course, only that the innumerable policy statements, practice ‘manuals’, and internal
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training mechanisms in his opinion had little effect at standardizing practices across the UN.
Interviewees often complained about the dearth of ‘useful’ written material available for
RoL practitioners. While there are innumerable examples of RoL ‘manuals’ available online, in
the experience of 180417, few deal in any depth with ‘the real work’ that RoL promotion involved,
namely interacting with stakeholders in meaningful ways. In his opinion, what manuals do exist
are just distillations of decontextualized knowledge that is difficult to rely on as soon as one tries
to apply them in any specific environment. 180516 described how he had to write his own manual
as a kind of ‘Rule of Law Guide to Iraq’ while working there as an RoL advisor in the 2000s,
mainly because no other comprehensive account existed. He said that ‘it became a kind of bestseller among the Rule of Law community’ because there was nothing else available that was
relevant to the specific context of Iraq after the 2003 invasion.
Not all interviewees felt that available practice handbooks and manuals were entirely
useless, but at the same time none expressed great enthusiasm for them as sources for their
learning. Although a tremendous amount has been written about RoL in development over the past
few decades, relatively little has been written about what its promotion in development means as
a form of professional practice. Few mechanisms exist to gather information and experience about
it, and even fewer disseminate it as coherent practice knowledge. Experiences of RoL project
implementation are not easily compared when projects are structured around different
conceptualizations and reporting standards and are implemented in different settings. It is
especially hard for institutions and organizations to learn from each other since, as Simion and
Taylor have argued, their policy positions and respective project work not easily comparable, and
also because the politics of donor-donor relations and the competitive dynamics of donorimplementer contracting varies among them.407
All of these factors make it very difficult to assemble any coherent body of practice
knowledge about RoL promotion in development. One effect of this is to make RoL promotion
very difficult to teach. Although several universities around the world provide graduate-level
courses about RoL in development, for the most part they engage with the topic at the conceptual
level,408 and only two are specifically designed to practically prepare students for careers as RoL
407
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promotion professionals, namely: the ‘Rule of Law for Development Program’ (PROLAW) at the
University of Chicago’s Loyola School of Law; and Ohio Northern University’s LLM in
‘Democratic Governance and Rule of Law’. An interviewee graduate of one of these programs
described how little of her course was devoted to working through RoL’s conceptual meaning
because in her opinion beyond acknowledging its contested nature there was not much more that
could be done with it. 180530-1, who teaches a graduate-level RoL seminar from a practitioner’s
perspective in a different university program, reached a similar pedagogical conclusion, saying
that in his course,
… we actually spend several lectures talking about definitions and I think it's a very
excruciating experience for the students because in the end I tell them ‘I don't really
care what your definition's going to be, you choose whatever you want, so long as
you can understand it and most importantly you can explain it to others, that's fine
with me’.
Non-academic, practice-oriented training courses face similar pedagogical dilemmas of
how to interface between concept and practice. Interviewees identified a number of specialized
short courses about RoL that exist for development practitioners, but most voiced reservations
about their utility, recounting how often in-class discussions got tangled up in RoL’s conceptual
ambiguities. 180510, who used to deliver pre-deployment ‘What is RoL?’ training courses for both
donors and RoL project implementers, said that part of the difficulty with teaching RoL is that it
has no clear doctrinal core of its own, but lies at the intersection of many:
So, what does it mean? Is customary justice included in it? Clearly not because
[RoL] says you have to have laws? So how do we define laws? And so I try to give
people a concrete sense of the main important ideas while, at the same time, showing
them the unanswered questions and the omissions from it. And, I will say, ‘Look, if
Plato, Aristotle couldn't come up with a definition, you're not going to do it.’ The
first exercise I do with people is just sit you know, sit in a group and [say] ‘Tell us
your definition of the Rule of Law’.
180426 said that another problem with teaching RoL is that it is not always easy to translate
international norms in useful ways for the professionals that he would train, most of whom were
just interested in learning pragmatic techniques rather than engaging in deep theoretical
discussions. 180524-1 expressed frustration with this when he recalled interactions he had with
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U.S. soldiers in Afghanistan whose orders required them to support RoL promotion activities
during their military patrols in hostile regions of the country:
They had good intentions, they wanted to go out and support local elders and jirgas
[traditional Afghan dispute resolution bodies], but they didn't really know what to
do. They developed a ‘Field Guide’ on jirgas because they had field guides for
everything, these laminated cards, so they'll talk to a guy in the district and they have
these laminated [cards], so they're all kitted up with their Oakleys and their helmets
and stuff, they pull up the card on ‘Agriculture’… and so they wanted a card on
‘Informal Justice’, like, ‘We don't know what we're doing.’ I don't know how to get
this onto a card.
180530-1 described how most of his fellow USAID officers in the field might refer to one
of a few existing RoL manuals when they encounter situations where they happen to need a
definition, but that otherwise any deeper reflection or consideration of RoL’s meaning was really
not part of their professional development.409 He saw this as a problem, arguing that their lack of
conceptual preparation impeded them from really asking what RoL means in and for any given
place, saying that ‘right now, when we deploy people, they basically go there without significant
knowledge of what it is we're trying to do’.
Interviewees unanimously reported receiving zero to little RoL training prior to starting
working on RoL promotion projects, and almost all described having to develop their own
idiosyncratic understandings of RoL as a result of personal work experiences, as discussed earlier.
Rather than learning from training courses or manuals, interviewees were more inclined to speak
of learning their professional competences from peers. 180516, for instance, spoke of how practice
knowledge among military RoL advisors in Iraq was something that circulated between officers
who would pass on what they learned to the deployment rotations that would replace them in a
continuous, but inefficient and wasteful, recycling of learning (and loss). 180521 spoke of a similar
process among rotating police officers on a EULEX project in Kosovo. 180326-2 recalled with
fondness one particular site of successful peer learning among prison specialists in the form of
weekly informal barbecues on a U.S. compound in Afghanistan. A number of interviewees spoke
of different ‘golden ages’ of RoL at specific institutions, like USIP or the World Bank in the late
2000s and early 2010s, when critical masses of like-minded and committed individuals formed
409
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and worked together and learned from one another.
For the most part such descriptions were ad hoc and idiosyncratic to specific times and
places. There does not appear to be any coherent worldwide community of RoL professionals
within which RoL practice knowledge circulates, and a number of interviewees criticized the idea
of there being any RoL ‘profession’ at all. A few efforts have been made over the years to organize
virtual communities of RoL professionals, but these have achieved limited success. The most
common take the form of subject matter expert rosters through which donors and implementing
agencies source consultants for future projects, but while these do bring professionals together on
specific projects, they do not in and of themselves serve as forums for sharing practice knowledge.
Another approach has been to try to create online sharing platforms, most notably the International
Network for the Promotion of the Rule of Law (INPROL), created by USIP in 2007. The INPROL
website describes its membership as ‘+3000 rule of law practitioners from 120 countries and 300
organizations,’ and defines the boundaries of its membership extremely broadly, saying ‘What we
all have in common is that we work on rule of law reform issues in post-conflict and developing
countries, from a policy-, practice- or research-perspective.’410 180604 described its mission as
trying to help new RoL workers learn,
… that it was a different thing to be a lawyer in Texas than to be a rule of law
practitioner, and what INPROL tried to do is, even if you are that lawyer in Texas, if
you have landed out in this job, you have this network of people that you can reach out
to and that hopefully you take that hat off and stop being like ‘well let me just tell you
about how it's done in Texas,’ and you start to realize that it's a broader thing and that
the rule of law practitioner is a different thing than being a lawyer.
However, interviewees who had been involved in INPROL’s work in the past also spoke
of how, despite its open membership criteria, it was extremely challenging to mobilize a
community that was so loosely defined, widely scattered, and that did not really have a sense of
itself. In the words of one, it was because of this that INPROL never really ‘took off’. 180604
recalled how by far most online interactions with the INPROL website came from users wanting
to extract information from it, rather than wanting to interact and share knowledge with others.
[Having said this, though, this thesis has benefitted from the generosity of several INPROL
members who did want to share their personal experiences with the author, a total stranger.]
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In sum, one can say that the difficulty with gathering and disseminating practice knowledge
about RoL is symptomatic of RoL’s general unknowability in international development. Although
descriptions abound about what RoL is or should be, or what it means in certain policy frameworks,
or how it is quantified in certain forms across the world, little to any of that is transferable as
knowledge for those tasked with ‘promoting’ it somewhere. The practice of ‘promoting’ RoL
involves an interplay between the concept, the intermediary role of project workers, and the
variable contexts in which they work. If promoting RoL were a straightforward matter of
replicating or applying concept to reality, then one would assume that this practice knowledge gap
would not exist, and that RoL workers like those interviewed would not have to rely on their own
wits and on serendipitous interactions with others like them at different moments and places to
develop their individual professional competencies as RoL promoters through their careers.

Conclusion
This chapter was premised on the relatively simple idea that any description of what RoL
means in and for international development is incomplete if it lacks consideration of the conceptpractice interface in the implementation of RoL promotion projects. It examined interviewee
accounts of RoL’s meaningfulness through the lens of Shove, Pantzar and Watson’s conceptcompetence-material trichotomy to capture the dynamic and idiosyncratic ways that RoL
promoters determined for themselves how and in what ways and to what degree RoL was
meaningful to them and the work they had done during their professional careers. Although
interviewees were more or less in agreement that their work and careers were related to RoL, there
was little to no consistency in what that actually meant for them. There was relatively little
indication of a strong connection existing between how RoL is conceptualized, either in theory or
in policy, and the way that RoL project workers understood what it meant or what made it
meaningful. Instead, worker understandings of RoL resulted from individually specific processes
of sense-making where they reconciled fragmented and incomplete conceptual inputs with
contextual realities and administrative constraints in various places and times throughout their
careers. In this sense, one can say that RoL conceptually ‘frames’ RoL promotion work only in
contingent and indirect ways.
The argument here is that because RoL is refracted through so many interpretive lenses, its
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conceptual meaning(s) offers no guarantees that those who promote it professionally will
appreciate or interpret its meaningfulness for their lives or professional work in the same ways.
While this creates obvious challenges for constructing some general description of RoL’s
meaningfulness, by seeing RoL promotion as ‘practice’, rather than as conceptual ‘application’,
one can appreciate how RoL’s normative universality does not impact its promotion in uniform or
universalizing ways. At the same time, RoL’s contested conceptual foundations have not prevented
RoL workers from promoting it anyway, largely due to the limited impact that scholarly debates
on RoL’s meaning have had on their lived realities, but also because of the active and creative
sense-making work they do to fill in whatever meaning gaps they perceive with their own ideas,
feelings, and lived experiences.
Over the courses of their careers, RoL professionals will navigate multiple projects as
different sites of decision-making and interaction, which accumulate over time into an experience
base that contributes to their individual understandings of what makes RoL meaningful to them.
Their work and exchanges with others informs their understandings and also contributes to
collective notions of what doing RoL promotion work entails, much of which they learn on the job
and only some of which is disseminated through institutional reflection processes, practice
manuals, or training programs. To describe any evolution of ‘practice’ of RoL promotion in
development, therefore, is to speak of three decades of fortuitous interactions among loosely
connected RoL workers scattered throughout the development field, each with different work
experiences of ‘muddling through’ and making sense of the contradictions between concept and
their work contexts in their complex positions as intermediaries. If one views the aggregated
behaviours of these interacting RoL implementers over time as constituting the larger, ambiguous
social ordering of a kind of RoL promotion ‘profession’, then at best it is one that has very
uncertain edges, variable skill contents, little self-awareness, and even less shared understandings
of what RoL means. By structuring these professional forms of engagement between practice and
concept, the ‘machine’ of international development simultaneously replicates and alters RoL’s
meaning for development, fragmenting its meaningfulness in diffuse ways even at the very sites
where RoL promoters are advocating on its behalf. None of this is to suggest that RoL promoters
do not know what they are doing. Quite the contrary, their interpretations and adaptations of RoL
are necessary creative responses to RoL’s fragmented unknowability in international development.
However, they are also what ensures that RoL will never be promoted in ways that will appear
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consistent or necessarily faithful to RoL’s theoretical and normative ideals to outsiders.
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Chapter 7

Conclusion

——————————————————————————————————

This thesis project was inspired by a deceptively simple and naive question that I asked
myself over a decade ago: ‘Why is RoL so strange?’ For that earlier version of myself, a newlyminted RoL consultant in Afghanistan with the ink on his law degree barely a year old, this
question reflected considerable self-doubt about what he knew and what he was doing. He
probably didn’t even really know what he meant by asking that question, but what he did know
was that he should have been able to say something definite about RoL but couldn’t. He was, after
all, being paid to promote it somehow in Afghanistan. A decade later, these self-doubts and naive
questions have matured into a PhD thesis about a much bigger question about what it is that makes
RoL so difficult to understand in international development to begin with. The 40 RoL
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professionals who I interviewed provided 40 different answers and viewpoints reflecting their own
backgrounds and lived experiences. Even though their accounts differed greatly from each other
and from my own background, when speaking with them it quickly became evident to me that I
had never been alone in my doubts and misgivings a decade ago. This PhD project originally
started with an intention to write a story about what went wrong with RoL promotion in
development and in Afghanistan. However, the more I read and reflected, and the more people I
spoke to, the more this familiar pattern of confusion and uncertainty kept surfacing, so much so
that it eventually became the core focus of the entire project. Because of this, all its interviews
were with RoL professionals in development because with their insider’s perspective of the
‘machine,’ they are the closest to that confusion. The fact that my interviewees were as uncertain
as I had been a decade ago said something profound about the nature of the ‘machine’ and its
relationship to RoL.
This pattern of confusion made constant reference to RoL’s paradoxical appearances to
those who work to promote it in international development. Interviewees regularly discussed their
struggles to make sense of what RoL is and what it meant for them, and its paradoxes soon became
the focal point of intervention for this thesis. The paradoxes that were most commonly mentioned
by interviewees were:
•

While RoL is ubiquitous and important, it is also somehow meaningless and empty;

•

While there is vast amount of information about RoL available, few can claim to fully
understand it;

•

While RoL is universal, singular, and transcendent, it is very difficult to ‘apply’ anywhere.

•

While RoL is the subject, target, and/or goal of RoL promotion work, the concept itself is
not necessarily directly relevant to the task of promoting it.
From a purely conceptual point of view, there is nothing in these paradoxes that is

inherent to any conceptual rendering of RoL. This is why theoretical treatises on RoL’s conceptual
meaning cannot provide answers to questions about RoL’s discursive strength in development, its
epistemological emptiness, its inapplicability in practice, and its lack of immediate relevance to
lived realities of RoL professionals. Neither Aristotle, Hobbes, Kant, Montesquieu, Kelsen, von
Mohl, Dicey, Raz, Hayek, nor countless others who have philosophized about RoL or the
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Rechtsstaadt or L’état de droit can explain why or how RoL has manifested in international
development in the ways that it has. Nevertheless, these paradoxes are central features of the lived
experiences of those whose profession it is to promote RoL in one form or another around the
world. For some, they were so perplexing as to be emotionally debilitating and anxiety-inducing,
forcing them to struggle to understand and question the value, purpose, and meaning behind the
work they did in the name of this elusive and ambiguous concept.
What, then, is the connection between RoL as concept and RoL as it is promoted in
international development? What ‘work’ can we say the concept does in the work that is being
done in its name given these paradoxes and conundrums? To answer this, it was necessary for this
thesis to turn away from questions that are more commonly asked about what RoL is, and instead
ask indirect and relational questions about what makes RoL meaningful in and for international
development. This involved exploring what it is that makes and sustains forms of meaning around
the concept in international development work, and what those meaning-making processes do to
shape what people do in its name. As such, the narrative underlying this paper was driven by
questions about why it is that RoL appears the way it does, why people use it the ways they do,
and why it is possible that RoL can take on so many different and uncertain meanings while still
managing to retain a dominant role for itself in international development work over the course of
three decades.
To assist with this, the admittedly clunky metaphor of the ‘transmogrifying duplicator
machine’ of international development was introduced to refer to the simultaneous alteration and
replication of RoL’s meaning and meaningfulness in various guises: as concept, as policy, and as
something that is ‘applied’ and ‘implemented’ in international development through project work.
This metaphor was inspired by combining the humour of Calvin & Hobbes with James Ferguson’s
very sobering metaphor of the ‘anti-politics machine’ discussed in Chapter 3. In Ferguson’s
description, the discursive function of development’s ‘anti-politics machine’ was to obscure and
legitimate underlying power relations in international development. The ‘transmogrifying
duplicator machine’ metaphor, in contrast, has been used here to understand how actors working
within the highly structured and patterned relationships that make up international development
transform the political, institutional, and individual meaningfulness of RoL through their uses of
it and their interactions with others. In making RoL ‘useful’ for development, development actors
have had to alter its conceptual meaning(s) in new ways, ‘transmogrifying’ it into tractable
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development policy, empirical research, accountable development projects, and individual careers.
Each of these transmogrifications incorporated political concerns deep into the membranes of how
RoL was to be understood and how RoL promotion projects were to be designed and implemented.
While doing this, the ‘machine’ simultaneously has replicated RoL and its terminological
associations in ways that at least superficially has given the appearance of it being unitary and
coherent. The end result is that in international development RoL from a distance seems whole,
but any look beneath its surface reveals a kaleidoscope of fragmented meanings which give it its
paradoxical appearance to those who work closely with it.
In light of this, the central epistemological challenge with this thesis was to provide a
way of describing how it is that anyone knows anything about what RoL means in international
development. It has proposed that doing this requires one to make a number of shifts of perspective
to look at RoL in ways that can make its apparent paradoxes more explainable. The first is to
abandon or at least downplay notions that concepts like RoL ‘frame’ international development
work. To say that concepts ‘frame’ development work suggests that they somehow act upon the
‘machine,’ when in practice it is the other way around. It is the ‘machine’ that acts upon concepts
by transmogrifying and replicating them in particular ways. To see RoL as itself somehow framing
or delimiting development is to erroneously imbue it with agency that it does not have, at least not
in any material sense, and to presume and expect that its conceptual meaning will (or should)
faithfully accompany its terminological uses in development work. That it does not do this in
reality implies that the way that RoL manifests in development is dependent on the mechanics of
the ‘machine.’ The ways that its structures and gears interact with RoL’s conceptual meaning is
what conjures RoL’s meaning into a fragmented kaleidoscope of meaning to those who work with
it. While RoL’s conceptual ambiguity is difficult enough to understand, its transmogrified and
replicated rendering through the ‘machine’ makes it considerably more so, enough to confound
everybody, but especially those RoL workers who are tasked with promoting it around the world.
The second shift in perspective proposed here is to recognize that when speaking of
concepts informing policy one should avoid equating concept and policy or considering them to
be interchangeable. RoL was absorbed into the ‘machine’ at a moment in the 1990s when
development policy needed an ambiguous concept like it to encapsulate and legitimize
development interventions into governance and legal systems. Its adoption and incorporation as
policy created new forms of meaning for it by ascribing to it a causal role to make it fit with
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development theories of change. Its adoption also created a new need for a particular type of
empirical, cross-country knowledge about it that did not yet exist and that had to be sought out and
produced. This production of empirical knowledge about RoL not only confirmed its normative
correctness by acknowledging its empirical ‘realness’ as a social and political phenomenon in the
world, it also provided a data foundation upon which analytical technologies could be built to
identify where the greatest ‘needs’ for RoL development interventions lay. Its conversion into
policy also transformed its terminological use within organizations into a categorical term whose
significance for organizations related to how it was used to allocate resources and responsibilities
internally. Its meaning was further transformed through its conversion into metrics for
performance standards by which project implementers were held accountable to donors, and
donors to taxpayers, for the public funds they spent. All of these simultaneous processes produced
new forms of constructed meaning for RoL, none of which were necessarily directly connected to
RoL’s originating conceptual or theoretical meaning(s). In effect, then, the ‘machine’ created new,
multiple, and parallel forms of transmogrified meaning for RoL, all the while retaining and
replicating its familiar and normatively powerful terminology for both convenience and
legitimacy.
While one could say that any number of large, ambiguous, policy concepts in
development are similarly transmogrified and replicated by the ‘machine’, legal concepts like RoL
may be unique because of they are so strongly associated to normative values. It is because of its
normative nature as a value or a principle derived from law that RoL’s meaning and
meaningfulness for development can appear to be illicit and illegitimate deviations from RoL’s
‘true’ normativity when its uses are observed to be different from its legal and philosophical
conceptual origins. Any propositions that demand that development work should tack more closely
to the wind of RoL’s conceptual meaning and its originating principles without taking into account
the mechanics that produce these differences to begin with, however, disregard and can never hope
to appreciate how the concept interacts with practice and are unlikely to be of much practical use.
In other words, practice cannot be expected to accommodate to the demands of concept. Rather it
is concepts that one should expect to change in response to the practice needs of the ‘machine’.
The third perspective shift that is required is for one to put aside notions of RoL’s
singularity and universality and instead embrace the notion that RoL’s meaning in development is
plural. Again, this is a product of RoL’s useage by the ‘machine.’ In legal, political, and
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philosophical theory, RoL is treated as a single concept whose meaning is ambiguous. Although
scholars have spent decades, even centuries, committing themselves to failed grail quests searching
for accurate descriptions of it, there is little discussion in theory that RoL may manifest in practice
as a plurality. When RoL passes into the ‘machine’ of development, its cloudy conceptual
ambiguity crystalizes and fragments through different processes at multiple levels. This thesis has
explored a number of these processes: policy formation, policy research, project design,
monitoring and reporting, and project implementation. Each of these produce multiple,
fragmentary variations and adaptations of RoL’s meaning as it is specified for particular purposes,
all the while retaining its terminology and outward appearance of a coherent, ambiguous whole.
Like a cloud cannot be recreated from the rain that it produces, RoL’s meaning in international
development is not knowable in any complete or singular sense. This is not to say that it has no
meaning, or that its meaning is irrelevant, only that no single person is capable of grasping its
totality. For RoL workers whose job it is to promote RoL ‘on the ground,’ making sense of RoL’s
meaning involves coming to terms with all of its fragmented meaning variants as they encounter
them, and then reconciling them with both RoL’s supposed terminological and normative
singularity as well as to the specific contexts in which they perform their work. In so doing, they
must choose between coming up with their own idiosyncratic patchwork understandings of RoL’s
meaning and meaningfulness or to abandon the effort altogether and ignore RoL’s complex
meaning terrain, focusing and limiting their attentions on its meaning only insofar as it helps them
to achieve their immediate work objectives.
Thus, the answer to the question of how is it that one can ‘know’ what RoL means in
and for international development is that RoL is not really knowable, or at best only partially
knowable by anybody at any given moment. Because of this, the promotion of RoL in international
development operates within a partial knowledge vacuum that is an inevitable by-product of the
structural mechanics by which it is promoted. The information systems that produce knowledge
about RoL in development do not provide any new or better understanding of what RoL means or
of its normative appropriateness for development because by and large they are structured to
confirm and legitimize the policy choices that incorporated it as an appropriate policy concept to
begin with. It is because of how these systems are structured that they can only speak about RoL
in terms that are relevant to the policy frames that chose to deploy RoL as a meaningful concept,
thereby ensuring that whatever is formally ‘known’ about RoL in international development is
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inextricable from the policy choices that have legitimized its use as a programmatic frame. In this
sense, then, all RoL promotion work in development rests on a certain first mover belief and faith
that these originating policy choices are normatively right and appropriate, even though there is
no way to really ‘know’ for sure.
Another way to approach RoL’s meaning is to understand what has made it meaningful
for development over the past three decades. When RoL is ‘transmogrified’ and ‘duplicated’ by
the development ‘machine’, its value is derived from what it is that makes it ‘useful’. RoL has
many conceptual features that made it particularly useful when it was widely embraced by
policymakers in the 1990s. Its claim to law’s paramountcy attracted the attention of economists
and policymakers who were in need of an umbrella concept that could justify and legitimize
political interferences in government and legal systems in ways that sounded technical and
apolitical. RoL’s conceptual ambiguity made it highly amenable to being adjusted to suit the causal
logic of development. Its open-endedness made it useful as a malleable categorical signifier that
gave some freedom to donors to allocate funds and assign work and responsibilities in ways of
their choosing, as well as to use it as a common term of reference to mobilize and coordinate work
around development objectives that otherwise lacked common conceptual orientations. Its
normative aspirational universalism usefully papered over the culturally specific normative bases
of the Western models of law and governance that RoL promotion work typically invokes.
However, the same mechanisms that transmogrified and duplicated RoL into a
ubiquitous policy frame for international development have also fragmented its already ambiguous
conceptual meaning in confusing ways. These mechanisms are the manifold negotiated processes
whereby development actors working in specifically structured environments try to strategically
balance RoL as a meaningful term with other interests and concerns at different points in the
multiple processes by which RoL is converted and ‘translated’ from concept to policy, to project
design, to project implementation, and monitoring and reporting. As mechanisms of meaning
fragmentation, these processes are structured by the many legal and procedural layers of
negotiation and compromise through which RoL project ideas and designs must pass, wherein
actors must balance RoL’s ambiguous but malleable conceptual contents with specific policy
interests and contextual realities in whatever locales projects activities are being directed. Such
negotiation, balancing, and compromising of RoL’s meaningfulness continues after projects begin
their work and implementers have to do further interpretation and adaptation to make sense of
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what they need to do on the ground within the parameters of their respective projects’ normative
and conceptual designs. In every development situation, this will play itself out differently.
This, of course, begs the question of what is it, then, that one refers to when one speaks
of RoL in development as a whole? Disaggregating it into manifold several different subcomponents will not yield insights into what makes it whole; nor is it enough to say that its whole
is simply an aggregate composite of them all. The argument put forward in this thesis is that RoL’s
amorphous whole is given its shape by the interactions of its manifold variations, the bulk of which
can be characterized as interactions between ‘concept’ and ‘practice.’ While not offering a
complete mapping of all such interactions, the descriptive aim of this thesis has been to
demonstrate the central importance of these relationships for explaining why RoL appears so
paradoxical in international development. As an object of knowledge, RoL’s many meanings in
international development are specific to times and places, and it exists in a perpetual but everchanging relationship with policy interests, political power and variable contextual realities as
development actors embrace and use it to many different ends. The ways by which RoL has been
variously incorporated into development policy reflect its ambiguous versatility, sometimes as a
confident, principled and proscriptive statement of the inherent value of governance models
familiar to Western donors, while at other times as a banal development fad or fashion whose
terminology is convenient and whose popularity is politically expeditious. This usefulness,
however, becomes less salient when it filters down to the project level where it is to be applied
anywhere in particular. The present and immediate concern of professionals who are tasked with
implementing RoL promotion projects is just to try to figure out how to make sense of it and how
to decide what to do with it in the inter-relational and inter-cultural environments where they
implement their projects. When RoL promotion workers become aware of how little RoL’s
conceptual or policy meanings can speak relevantly to their specific circumstances, they are
motivated to either make RoL meaningful on their own terms by combining concept with their
personal values and individual lived experiences in unique ways, or to resign themselves to
cynicism about its (non) meaningfulness. Neither case, however, produces any greater discursive
cohesion around RoL. Thus, to speak of RoL’s aggregate meaningfulness among all of those who
work with it professionally in international development is to imagine a kind of amorphous
‘knowledge reservoir’411 filled with different and uncertain individual understandings, beliefs and
411
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interpreted professional work experiences, all of which exist within institutionalized spaces that
are specifically structured to different purposes and goals but only indirectly linked and integrated
with one another.
However, if the only way of understanding RoL’s apparent paradoxes is to imagine it as
an indeterminate, complex composite whole, this has a number of difficult implications for
development, for practitioners, for policymakers, and for law and development scholars writing
on RoL. The first is that speaking about RoL in international development in purely conceptual or
practice terms without reference to the whole or to forms of interaction that shape it will do little
to deepen much understanding about what RoL is. RoL’s fuzzy conceptual ambiguity has been a
major factor underwriting its utility for development over the past three decades, but its multiple
uses in development have only augmented that ambiguity by giving it new guises and meanings,
as well as by creating information systems around it that are unable to further knowledge about it.
RoL’s reality for development cannot be gleaned only from theory or from statistics, project
reports, or individual accounts. Attempts to bring them all together in some way, like this thesis,
can only give some limited insight into its total complexity, but will always fall short of any
complete picture. While this thesis has restricted itself to RoL only, it is not difficult to imagine
that this may also apply to other concepts that have been similarly incorporated into development
as umbrella terms and that drive policy and project work. If, however, the fragmenting meaning
effects of the ‘machine’ seen here with RoL are equally relevant for other broad policy concepts,
this suggests that much, if not most, development work is undertaken in self-confirming
knowledge hazes as much as RoL promotion is.
A second implication is that whenever any umbrella concept like RoL that is derived
from a universalist norm or a value is adopted, transmogrified, and replicated by the ‘machine’
into development policy, its multiple and varied practical manifestations in development work will
always appear differentiated and suspect to both insiders and outside observers. No matter how
universal its values or how familiar the language that is used when it is replicated in development
work, RoL’s transmogrification into policy and project work by the ‘machine’ crystallizes its
meaning in numerous but specific ways that will always seem to be unfaithful to its normative
origins on any close inspection. To critique development work simply because it differs or deviates
from some conceptual ideal, therefore, is only to point out what is inevitable and should be
expected. Indeed, it is because of the fragmenting effects of the ‘machine’ that one should never
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expect RoL’s meaning for international development to closely match whatever its conceptual
meaning has been construed in theory. Furthermore, again because of its fragmentation effect, one
should also not expect that its meaning can ever be easily organized, controlled, or coordinated
around its conceptual meaning throughout the world of international development in any coherent
way.
Thirdly, this thesis demonstrates that, while exploring the connections between concept
and practice in ways that can make sense of the manifest and apparent realities of concepts like
RoL ins important, doing so begs a certain question of how it is that scholars can know how and
why it is that concepts matter at all in international development. Scholarly fixations on the
importance of norms and concepts for international development in ways that treat them as
independent of the contexts by which development actors variably ascribe meaning to them
distracts them from paying attention to the work that concepts do in development and what makes
them meaningful in the first place. Most legal and policy scholarship on RoL and its
implementation in development that give the concept a central role to play disregard, or at least
underrepresent, the contingency of that role within the mechanics of international development
work.412 RoL promotion projects are too complex to be described as mere reproductions of RoL’s
conceptual meanings, and ‘applying’ RoL through project work is more complex than the
mechanical reproduction of its policy meanings in development settings. The mechanisms by
which RoL conceptually interacts with the multi-layered universe of international development
ensures that its meaning is neither consistent nor uniform. What makes RoL conceptually relevant
for policy is a far cry from what makes it meaningful for those on the ground who have to
implement it through project work, just as what makes it useful as a categorical device is not the
same as what makes it useful as a frame for evaluating where legal reform interventions can or
should be made. However, if concepts and policy definitions can be expected to, at best, only
partially speak to or reflect RoL’s manifest reality in international development, then scholarship
that limits discussion to these can only hope to give limited accounts about what RoL is and means,
and risk contributing further to the already significant amount of confusion that surrounds it.
Fourthly, the ways that knowledge is produced about RoL and RoL promotion in
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development ensure that the general track record of failure of RoL programming in international
development is unlikely to ever threaten its conceptual integrity or meaningfulness as a policy
object. Project failures may be empirical demonstrations of poor application of concept, poor
policy, poor project design, or poor implementation, but they never disqualify the concepts that
underlie them. Recalling how RoL achieved dominance as a policy frame in the 1990s should lead
one to expect that its ubiquity through international development will only stop once it ceases to
be useful for policymakers and a new paradigm takes its place. While the fortunes of project
successes and failures may have some relevance to RoL’s meaningfulness among those who
perform the work, RoL’s policy utility has always been determined more by the contours and
features of geopolitical realities that made it useful and desirable in the first place. Policymakers,
donors, and implementers are, of course, very much aware of failures and the difficulties that RoL
projects have had with producing successful results. The point here is that there is no way of
knowing whether such failures are due to the concept being wrong. Knowledge is simply not
produced about RoL in development in any way that can inform that.
Finally, all of this begs the question of what it is that we are talking about when we speak
of concepts like RoL as having any kind of implementable reality in international development at
all. What exactly is being referred to when one speaks about concepts or norms or values being
‘applied’ or ‘implemented’ anywhere? The work that norms and values like RoL do in
international development may be more simply and accurately described as serving to justify
specific material project interventions in political and social systems, whose successes and failures
are judged according to the normative lines built into the concept. It is not really possible to
‘implement’ a norm in a way that helps one to understand its objective reality any better. This
implies that any normative, value-based intervention akin to RoL promotion projects in
development will always be self-referential and epistemologically blind to some regard. In order
to abstract something like ‘law’ to such a point that one believes that as a value it can be universally
applied everywhere requires also stripping it of so much contextual meaning that it ceases to offer
anything specific or useful for people who have to ‘apply’ it any specific, concrete setting. Thus,
one must fall back on what is familiar, such that questions like ‘Why does your country look like
this?’ or ‘How can your RoL problem be fixed?’ will inevitably rely on an implicitly or explicitly
subjective perspective that wonders ‘Why does your country not look like mine?’ or ‘How can we
get your country to look more like something that is familiar to me?’
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This last lesson is probably the most troubling for the marriage of law and development
as a whole. It suggests that the difficulty with using transcendent legal norms, concepts, and
principles as ideational sources for development policy is that their main utility for international
development is to legitimate political choice-making rather than to guide it. When combined with
the structural incapacity of development to produce knowledge about RoL that can normatively
challenge or critique it, then development is left blind and its professionals are forced to
supplement their understanding of it with their personal beliefs and individual past experiences to
guide them. It is because of this, and the mechanics by which RoL is changed, reproduced, and
internally legitimized, that RoL can appear both powerful but superficial; applicable everywhere
but never really relevant anywhere in particular; and somehow unitary while splintered in ways
that make it difficult, if not impossible, for any one person to piece together.
In conclusion, the purpose of this thesis has not been to offer any new statement on what
RoL is or what its promotion in international development should look like. What contribution this
thesis can make is to point out that concepts, norms and values like RoL do not filter down in
uniform or consistent ways through the multiple levels that constitute international development’s
institutional structures, nor do they have the capacity to frame or dictate action in coherent ways
that they are often expected to. This is not to say that concepts, norms, and values are not important
or relevant for development work, of course, but only to point out that they can be expected to do
only so much and will frequently disappoint the more that one believes them to be absolute or
imbued with independent agency. RoL’s conceptual existence as a normative absolute should not
be confused with its use as a categorical mechanism nor with it being a product of individual
meaning-making. Although they are clearly related, assuming that they speak to the same RoL is
precisely what makes RoL so paradoxical and confusing. Disentangling them, however, is easier
said than done, and may not really be possible. In other words, one should not expect RoL’s
paradoxes to disappear anytime soon.
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Annex 1

Detailed Coding Methodology
The coding methodology employed a two-stage approach to coding and data analysis, both of
which reflect the ontological perspectives adopted by the project as described in Chapter 2.
Because this study is fundamentally exploratory, Stage 1 was characterized by the use of an open
coding method inspired from Grounded Theory to bring themes to the surface, but within four
thematic families derived from the relational perspective chosen for this study: ‘Discourse’
‘Networks’ ‘Practice’ and ‘History/Change’. Two additional code families of ‘Location’ and
‘Organization’ were used as placeholders to help with getting a bird’s eye view of the geographic
and organizational spread of data. The open coding approach generated 136 codes falling into one
of these six code thematic families (See Annex 2). This initial thematic grouping was done in order
to provide a sense of direction to the open coding process.413 The aim was to allow the interview
data to generate as many codes as possible that could generally be associated primarily to the four
themes, as well as to identify dominant themes and trends in interviewee narratives. Codes were
both descriptive and interpretive/descriptive, describing both mental states as well as material
realities. The detailed results of this open coding process are available in the list in Annex 2.
Stage 2 consisted of code re-organization and interpretation along the lines of an approach
used by Amber Fletcher,414 and aimed to draw out causal or process explanations for dominant
patterns with an eye to the thesis’s research questions. Although all of the original 136 codes were
considered important, four new code families were created based on the observed dominance of
certain coding associations, treating these as ‘demi-regularities’ worth paying attention to, and
reading into them through critical realist lenses. To do this, the original 136 codes were narrowed
down and re-organized onto a conceptual map consisting of four new broad thematic families that
emerged from the data observed with the original coding scheme, namely: Policy Reform; Project
Design; Project Reporting; and Project Implementation. These were then broken down further into
four critical realism-inspired sub-themes of: Agency, Context, Discursive Structures,

413
414

See Fletcher, 186
Ibid
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Events/Outcomes/Processes (See Annex 3). Codes from the original 136 were then reassigned to
this conceptual map, and observed patterns and interconnections produced new themes listed in
the chart below. These groupings then became the foundations for the interpretation and the
narratives for Chapters 3-7. The aim in Stage 2 was therefore to re-describe patterns evident in the
open coding in terms of processes or causal mechanisms between related elements,415 which would
then permit a ‘retroductive’ imagining what mechanisms, if they were real, would account for the
observed patterns.416 This then provided a position from which it was possible to confirm and/or
critique prevailing theoretical depictions and descriptions about RoL promotion in development
based on noted inconsistencies, ambiguities, and contradictions with the patterns observed in the
data.

415
416

Vincent and O'Mahoney
Andrew Sayer, Method in Social Science (Routledge 2002), 106-107
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Annex 2
Stage 1 Code Book

Hits

Deductive
Code Family

Inductive Code

Definition

Example

99

Discourse

Feedback
(Descriptive)

171129: “…all our engagements with USAID have always
been, positive. They, the, it's always been a constructive
collaborative relationship. So, you know, they, they would
have inputs or questions, whatever, that would enquire into
us, into how we approach something, but for the most part,
we were free to, you know, make it, and do whatever we
needed to do to make it the most effective program we
could.”

65

Discourse

Forums
(Descriptive)

Mention of
information re:
RoL feeding back
to different groups
in any manner
other than topdown, policydriven
instructions
Moments when
discussion forums
convened
specifically to
discuss RoL

23

Discourse

Innovation
(Interpretive /
Descriptive)

Moments or
mechanisms
where RoL is
imagined in new
ways; or
innovation is
frustrated

180510: “Yeah. And if you're an innovative person, you can
then extend, either you can say, oh, okay, let's bring in local
populations and let's do this, like, so you can actually,
because it's, there's no defined set of things that are rule of
law from the perspective of State Department and others, I
mean, I think they're inherently conservative and I think
people who take risks are those who have been there a long
time and know the system really well, just know how to work
the system in the most positive sense the word. But yeah, you
know, in many ways it just feels like a placeholder and there's
just incredible pressure to spend the money and for the US to
have done something good”

86

Discourse

International
Standards /
Models
(Descriptive)

Mention of
international
normative
frameworks
relevant and/or
related to RoL

180427: “As long as you have a policy or procedure in place.
What's interesting about some of the, about the law in many
of the developing countries in the world is that the people
who wrote the law, were consultants from Europe, and, and
they wrote the law and built into the law, the standard
minimum rules for the treatment of prisoners, because it's the
oldest set of prison standards…”

218

180530-2: “there was a rule of law conversation at the
Wilson Center last week, and the criticisms that came out, I
think, it's still online, in fact, let me send it to you, my
girlfriend sent it to me so that we can hear the discussion,
their criticisms where the same that we've been saying this
since I've been in 2003, I just said "there's nothing new here."
It was about the lack of capacity. You don't have it, we don't
need lawyers. “

89

Discourse

Intervention
Rationale
(Interpretive
Descriptive)

Descriptions of
policy reasons for
intervening in a
given place with a
RoL promotion
project

171129: "So, you know, at least in certain, there's a
solicitation for Rwanda now, that incorporates a version of
traditional justice, it's, it's somewhat modified, but it's there,
it's formal, you know, if there's a hybrid thing where they
bring dispute resolves in, and they make them basically
somewhat official. Um, so they're, the solicitation
incorporates engaging with these people and, you know, they
incorporated into this project that we're on now. Now, it's just
shifted a little bit. So we're doing everything through local
partners, but like, you know, globally, I don't know that,
'cause I was actually a little bit disappointed because it's,
well, selfishly, I was open for more work, but other places,
but I don't think it is actually that common, still to, to engage
traditional systems in programming, I think that the heavy,
the heavy bias is still towards formal systems. Most of the
resources seem to go into the courts, and, you know,
Attorney Generals, things like that.”

39

Discourse

Justice/Fairnes
s (Interpretive /
Descriptive)

180521-2: “And so in terms of my position as a practitioner
in law and justice reform, the "law and" did not interest me, it
was the "justice" that interested me”

34

Discourse

Lessons
Learned
(Interpretive /
Descriptive)

21

Discourse

Manuals /
handbooks
(Descriptive)

Mention of justice
or fairness as
normative frames
of reference
Mention of
institutional or
sector-wide
processes of
reflection on past
practice and
modification
Mention of
development, use
of manuals and
handbooks

68

Discourse

Measuring /
Empirical
Research
(Descriptive)

Measuring RoL /
or empirical data based
interventions

180326-1: “In fairness, there were measurements in terms of
the border police but they were fairly simplistic numerical
measurements, you know, in terms of numbers of illegals
they'd stopped trying to cross”

184

Discourse

Objectives/Pro
blem ID
(Descriptive)

Mention of
originating
problem
identification and
goals of RoL
project
intervention

180521-2: " But it was the second five years after the first
five years, where we made the observation in fact, that they
weren't focusing enough on the beneficiaries of the justice
system, they were becoming captured by the recipients of the
aid that were the judges and the police, and so on. The people
that were supposed to be delivering the services. And as a
result, none of the goods, the public goods were actually
getting through to the human beings, the citizens, who
everyone claims are, you know, that they're interested in
promoting, well they picked that up, and they redesigned the
program.”

219

180525: “Well, that's actually funny, because Kosovo
became the lesson learned from Bosnia. So, you know, that
was why you had that sort of two-tier thing. But at any rate,
so UNMIBH took on this police monitoring mission”

180502: “that led to really, I think, a robust period of
reflection that started in the late 90s and really went for about
10 years, where you really saw USAID, the UN, and I
participated in a lot of these things here, putting together
guidance on implementation and best practices. And I even
authored some for the UN. And it really was a commitment
to professionalize the rule of law field”

73

Discourse

Policy Reform
(Descriptive)

Mention of
changes to donor
policy

190301: “So they were trying to basically come up with a
definition of rule of law that would be kind of operational or
could be operationalized for DFID, and were kind of tied,
you know tie across those different strands that were
effectively sitting in different departments or different cadres
of personnel. So that was kind of the broad intent, I think the
policy document is quite good.”

67

Discourse

Practicality /
Technicality
(Interpretive /
Descriptive)

Where
engagement with
RoL is pragmatic

181220: “But at the end of the day, the operational concerns
and constraints might be much more relevant. But you can
also imagine mid sort of products in between, policy
documents, strategic documents, framing documents, where
you might have to be a little bit more strategic. So your
definition of the rule of law might be with a view to trying to
politically, what's the word, say the right thing or frame, no,
not say the right thing, that's wrong, frame the rule of law in
the right way for the particular political audience, whether it's
your country director, or to make sure that you're not hitting
some really, really, some words that are going to set off red
flags. [OFF THE RECORD] And so you kind of have to put
in a little bit of situational thought about that.”

80

Discourse

Project/
Mission
Mandate
(Descriptive)

Mention of
specific project
mandates

180712: “In the meantime, I did a stint with IOM in
Mozambique, reviewed their national legislative framework
relating to migration. That was fun with me negotiating the
terms of reference: like you guys got to be a little bit more
specific than that. You can't just say "review the entire legal
framework" because that's basically what you're saying,
because everything technically relates to immigration or
migration. “

45

Discourse

Proposal
Writing
(Descriptive)

Mention of RoL
project proposal
drafting

180515: “I mean, I knew, you know, part of the program is
like designing a project or implementing a project and that I
am fine with, and it's okay. But the more theoretical part of
the program in the first half was extremely helpful for me,
just to come up, just to improve my analytical capabilities,
you know, when you go somewhere you want to, you have to
design the program. It doesn't really give me a framework for
thinking, but I guess? Well, I don't know, “

95

Discourse

Reporting/
Writing
(Descriptive)

Mention of
internal project
reporting
processes

180502: "Pour les activités que nous avons exécuté nousmêmes, il y avait un rapport d’activités et financier trimestriel
qui était transmis au Management de l’Organisation.Pour les
activités mises en œuvre par les partenaires d’exécution
(Implementing partners), ils nous transmettaient un rapport
soit mensuel ou trimestriel selon le cas convenu. Nous
procédions a produire un rapport condensé de tous les
partenaires.”

220

68

Discourse

RoL in
Development Books
(Descriptive)

Mention of RoL
as a category of
international
development

180504: “No, I think for a person from a developing country
it would have been very difficult for me to think that when I
left law school and went into practice that I would be
practicing away from development. It comes with the
territory because you, you get into a system that is working
for development and most especially if you join the civil
service, which I did, in working in the Parliament my
mandate was not to work for development, but the mandate,
the constitutional mandate of the Parliament was for the
Parliament to govern, to make laws, to promote peace,
development, etc. So in my work in the Parliament and the
Parliament had a development mandate, I found myself
working for development and the interesting thing…"

102

Discourse

RoL Meaning Personal
Experience
(Descriptive)

Mention of
personal
understandings of
RoL or
derivations of
understanding
RoL from
personal
experiences

180521-2: "Because when I think of rule of law, in a
development context, I think of a discrete set of interventions
where you have a problem statement, you have the theory of
change, and you make a difference for that, that discrete
subset. And by doing that you create, if you do that enough,
you create that larger update and to, you know, these proxy
indicators about how people feel about the state and about
law, why they adhere to law, and why they use formal
dispute resolution mechanisms, as opposed to vigilante
justice.”

309

Discourse

RoL Meaning /
Definitions
(Descriptive)

Mention of
conceptualizations
of RoL meanings,
including
definitions

20

Discourse

Sustainability
(Descriptive)

Mention of
sustainability as
an objective of
RoL project work

180326-2: “It is part of development goals, yes. Like the, but,
but sometimes that goal is sort of, it's unclear exactly what it,
what that means. So when you say like, we're going to build
the rule of law, or we're going to contribute to the rule of law,
or we're going to develop it or foster it or support it,
intuitively, that makes sense. But when you come down to
brass tacks as to exactly what that entails in terms of
concrete, practical objectives, that's when you sort of get, so I
think you're right, that there's there isn't really a lot of
confusion about the term itself so much, but more what it
implies.”
180524-1: “You know, they have a problem, I think, and they
have funding, and what they know is, is training and so
everything seems to be training oriented, as opposed to actual
institutional strengthening, or not a whole lot of thought
about sustainability.”

65

Discourse

Theory of
Change
(Interpretive/
Descriptive)

Mention of
underlying
theories of change
for RoL projects

180525-2: “A lot of our work focuses on changing behaviors,
in hopes that it will change the mentalities, and it will change
beliefs that it will change feelings, that people will get that
"I'm doing this not because somebody made me be, but
because it's the right thing to do." I wish it were just as
simple, because the complexity of the behavior change we're
trying to achieve through institutions is pretty significant.”

86

Discourse

Training
(Descriptive)

Where RoL as a
concept is a
component of
training delivery ;
also mention of
any training (or
lack thereof) of
RoL training for
people sent out on
ROL projects

180504-2: “Then you realize that you have to have more time
in raising awareness, and getting buy-in, and not affect
delivery, because if you've come in to say, I'm going to do
three weeks of training with state prosecutors and you, you
have, you know, you have your training program set out
when you get there, you realize that you have to actually
secure by-in even on the basic principles of what rule of law
is. So you actually have to develop a program taking into
account the local circumstances.”

221

68

Discourse

Translation
(Descriptive)

Where translation
of a foreign RoL
concept to a local
reality is
performed

18029: “Yeah, I think a lot of, I mean, I think if you had to
boil down the ABA CEELI ethos into a sound bite, you
would say, "Okay, we won the Cold War, let's help these
countries implement American systems and embrace the
future," right? And then that was sort of that was the CEELI
model. Because, again [unintelligible] CEELI's work product,
it was always "Okay, what is your problem in country x, let's
explain to you how we do it in the United States. And we'll
go from there."

205

Discourse

Universality/Di
versity
(Interpretive/De
scriptive)

Mention of either
norm/concept
universality
irrespective of
context; or
problems of
universal
norm/concepts
applied to
contextualized
situations

180406: “You need to be flexible, because the very few
experts I've seen has been real experts on the countries,
they've been expressing their topics, you know, they're
coming from Canada, or wherever, from Britain, they have
been experts in how prisons should work or look like in
Canada, or in Britain, or the Netherlands, but they have never
been, they have not been experts for Western Africa, or how
their understanding of, of [German word] their understanding
of.... punishment is, look, looks like, you know? Yeah, and
what's their understanding of punishment? Our understanding
is clear, you know, but their understanding of it is quite
different.”

35

Discourse

Usefulness
(Interpretive/
Descriptive)

Mention of RoL
being useful /
useless for
personal purposes

180510: "I use it as a theoretical base, because I think,
because it has been, it had at the time I started developing the
training it had been accepted by the British, the Australian,
the US were okay with it, and it's just a useful starting off
point, it's a useful point, a jump-off for discussions about
things. And it's a useful thing to discuss. I always like to
discuss, like, the implications of it as well.”

68

Discourse

Vagueness /
Confusion
(Interpretive/De
scriptive)

Mention of
instances of
personal or
general confusion
about RoL’s
meaning

180508: “when I entered the field in 2001, the UN hadn't put
forward a definition yet. That was 2004. So I just remember
thinking, this is so weird. I'm going to all these conferences
about rule of law, but if you asked everyone in the room, UN,
OSCE and others what they mean by it, no one really knew,
but we were figuring out what to do about it, but we just
didn't know what it was. And so the academic in me was
incredibly troubled by that”

117

History /
Change

Discourse
Change
(Interpretive
Descriptive)

180522: “I've seen over over the last 3, 4, 5 years is that the
terminology rule of law is used by governments as a way of,
of justifying their actions, which, which are then not
necessarily human rights friendly.”

26

History /
Change

Network
Change
(Interpretive
Descriptive)

Mention of
instances where
discourses about
RoL underwent
change,
modification,
elaboration, etc.
Mention of
instances where
institutional and
professional RoL
network structures
changed

222

180326-1: "There was some leadership in relation to it, where
you would get, but it didn't really fit, it fitted with what their
ideas were as opposed to what the actual framework was that
we should have been working towards and also the trouble is
there that generally people were on mission for a year or so,
sometimes extending 18 months, couple years, maybe, but
they're quite short time frames so you didn't get the
continuity.”

249

History /
Change

Political /
Cultural
Context /
Opportunity
(Interpretive
Descriptive)

Mention of
instances of
contextual
changes that
affected
interactions with
RoL

180326-1: "Kyrgyzstan and that's quite interesting, in terms
of, you know, how undeveloped they are. it's just real, you
know, I think it's difficult also for former Soviet countries
because I think, I think that was the same with Kosovo really,
as a former communist country, because when they, they,
they eventually get their freedom, they go a bit mad with it.
You have to restructure the whole society. It's really
difficult.”

135

History /
Change

Practice
Change
(Interpretive
Descriptive

180420: “And certainly, my approach has also changed, my
approach to drafting has also changed quite a bit over the
years.’

66

History /
Change

Project
Evolution
(Descriptive)

35

History /
Change

Project Length
(Descriptive)

Mention of
instances where
forms of RoL
promotion
practice changed
Mention of
circumstances and
instances whereby
the form and
shape of RoL
project
implementation
changed over the
course of a project
lifetime.
Mention of length
of projects as well
as length of time
participating on a
particular project,
or tours of duty on
mission

145

Location

Afghanistan /
Iraq
(Descriptive)

Mention of
contextual
information
regarding RoL
project
implementation in
Afghanistan
and/or Iraq

180403: “I mean, what you've seen in Afghanistan, you find
also in many other countries, it takes, I mean coordinating,
the donors are not coordinating. They are not. It's Mission
Impossible. They exchange information. That's the, that's the
one that is slightly working sometimes, but really
coordinating and setting up their, let's say, their, their, you
know, what do in the field of rule of law in the in the rule of
promoting good governance, what, the 'what', everybody's
got his own agenda, and they're trying somehow to place this,
what they have in their, on their agenda and the
implementing organizations have to ensure that it works
slightly. Yeah, this is how it works.”

73

Location

Africa
(Descriptive)

Mention of
contextual
information
regarding RoL
project
implementation in
locations in Africa

180502: "And that's going to take donor HQ and
organizations funding some of that. I think the the funding
like, for the programs I'm working on now here in Rwanda,
Nigeria, that will probably continue, but it's going to be on a
large scale, it's not going to really facilitate this sort of
pooling of lessons”

223

180426: “So we had to work with the refugee guys. And then
a year after our project was implemented, the Dutch
Government still had lots of money, they got a new rep, and
he said, he doesn't want to do this community policing stuff.
This is not part of their mandate. And he decided to leave the
project. And our project just fell flat.”

180529: “if you looked at the lifespan of projects over the
last 20 years, you might see them getting shorter a little bit
because you realize, okay, let's not have an administration of
justice systems project in Egypt for eight years, let's have a, I
don't know, an automate the typing pool project for two years
in four locations. And when we're done with faculty we'll
attack the next biggest problem, you know, I mean, the scope
of the project in Egypt was gigantic.”

26

Location

Asia / Pacific
(Descriptive)

102

Location

Bosnia/Kosovo/
Balkans
(Descriptive)

3

Location

Caucasus /
Central Asia
(Descriptive)

4

Location

China
(Descriptive)

14

Location

Latin America
(Descriptive)

46

Location

MENA
(Descriptive)

Mention of
contextual
information
regarding RoL
project
implementation in
locations in Asia /
Pacific
Mention of
contextual
information
regarding RoL
project
implementation in
Bosnia/Kosovo/B
alkans
Mention of
contextual
information
regarding RoL
project
implementation in
Caucasus /
Central Asia
Mention of
contextual
information
regarding RoL
project
implementation in
China
Mention of
contextual
information
regarding RoL
project
implementation in
Latin America

180605: “Yeah, yeah. So what do the Tuvaluans actually
want to know, what do they want to talk about? Exactly. And
I think for the most part, it was really successful, because
these are people who know a ton, and if you can get them
answering very specific questions, and you frame the
questions strategically, I thought it was a great discussion.”

Mention of
contextual
information
regarding RoL
project
implementation in
the Middle East
and North Africa
(not including
Iraq - see Iraq /
Afghanistan code)

180525-2: "This was, this was Mubarak and I don't know
what's happening since. Yeah, so it's pre-Arab Spring. But
another rule of law project, another court reform project in
Egypt, we've been doing it for years.”

224

180504-2: "And the conflict in Kosovo, I think was above the
local communities. That is as simple as I can put it, it was at
another level, that something happened, if something
happened in Moscow or in Washington DC, you saw the
impact on the bridge in Mitrovica, you know, someone
shooting another.”
180502: "Then, I went back as a consultant doing a trial
monitoring project in Georgia. It was after Shakashvilli's
regime ended, and the new government prosecuted all the
hierarchy, public officials from the previous government. It
was a great job, it was so much fun.”

180426: "I've done training, I've done human rights and
policing training in China, that was incredible!”

180403: "Yeah, that was just a kind of, in South America at
this time, there was a kind of reform movement within the
legal community to, to narrow the system of criminal law a
bit more to the European style, not more to, uh, European
style means, in the, in the criminal law, there is a, there is a
basis, a principle that you have to investigate by the, by the
judge, you know, how was, what was the truth? What did
happen? What did really happen?”

6

Location

NeoColonialism
(Interpretive /
Descriptive)

Mentions of RoL
promotion work
as either expressly
part of a colonial
holdover, or
something akin to
neo-colonialism /
exploitation of the
developing world
etc.

180321: “Yeah, yeah. And we were, yeah. Well, no, no, we
were actually, there was, the budget came from the Turks and
Caicos Government, the budget came from there, and so they
were funded by the Turks and Caicos Government, but the
oversight was from the Foreign Office, who weren't
answerable to the Government, they were answerable to the
Foreign Office, then, and the Foreign Office would actually,
probably the Governor would dictate to the Parliament, you
know, they had to fund the Integrity Unit, that was part of the
deal of the Government coming back into place. If that makes
any sense.”

4

Location

North America
(Descriptive)

Mentions of RoL
in relation to
North America

180515: "And then I went to, I came back to Texas, and I did,
I worked for a lobbyist who represented the Texas Trial
Lawyers Association in the Texas Legislature, which was
entertaining to back in Texas after working overseas, and also
Texas seemed to be just as crazy as anyplace else I worked.”

37

Location

PostCommunism
(Descriptive)

180403: "And there whenever it comes to the economy,
improvement of economic situation, it comes also to the
improvement of the legal, of the legal framework. It's a
similar thinking and approach like you, you know, I try to
explain when it comes to the improvement of the government
system in the former Soviet Union.”

10

Location

Ukraine
(Descriptive)

Mention of
contextual
information
regarding RoL
project
implementation in
countries
undergoing PostCommunist
transitions
Mention of
contextual
information
regarding RoL
project
implementation in
Ukraine

78

Networks

Academia Practitioner
(Interpretive /
Descriptive)

Mentions of
networked
interactions and
conceptual crossfertilization
between
academics and
practitioners

180521-2: "There are people like Rachel Kleinfeld who I
hold in the highest respect that I would describe as more
academic then then practitioner, though she's obviously done
some practice work, you know, and Tom Carothers, you
know, he started mainly as a practitioner and became much
more of a commentator, and so on. So, many of us are on that
journey, and, you know, and you step from the domain of
practice into the domain of academe and sometimes back and
I, I've certainly been doing that.’

79

Networks

Consultant Practitioners
(Interpretive /
Descriptive)

Mentions of
networked
interactions
between
consultant/practiti
oners

180426: "I mean, I've just had a big Chinese project where I
was, I was approached twice. And then this guy said, well,
they waited for me, they waited for me because they wanted
me to do this consultancy. So that's also another thing. You
know, it's not always as transparent as it is, you know.
People, people will do the right thing, but for the wrong
reasons”

5

Networks

DonorTaxpayer
(Interpretive /
Descriptive)

Mentions of forms
of interaction or
connection
between donors
and taxpayers
(whether actual or
in the abstract)

180524-1: "Not contracts, maybe on grants, but even there,
it's you know, they're stewards of United States taxpayer
money, maybe they, I don't think that they can be seen as
trying things, "this is what we want to do, here's the mandate,
go and do ABC," this was more like, "well, we want to get to
A, how do we get to A?”"

225

180516: “in 10 days I have to go to Kiev because they are,
they have a rule of law workshop and still, they are using the
information I gathered two years ago because there was an
access to justice report, public, not nice in my opinion
because they didn't use a lot of information or they didn't
want, they couldn't because, a- ha, but still I'm interested,
involved.”

107

Networks

Donor-Donor
(Interpretive/De
scriptive)

Mentions of forms
of interaction
between donor
agencies.

180529: "every country I've ever worked in, there has been
some kind of donor coordination meeting that is sort of
ridiculed as unsuccessful because everybody seems to be
doing their own thing, and nobody, you know, is working
together.”

107

Networks

Donor Stakeholders
(Interpretive/
Descriptive)

180521-1: “I had other ideas, you know, for example, we
had, we were, we were competing with the ministries and
delivering services, remember the parallel service delivery
problem? and I said "you know we need to stop, okay, doing
things that the Ministry of Justice should be doing, alright,
like educating people about the laws, their civil rights, you
know, their legal rights their constitutional rights.”

54

Networks

Field - HQ
(Interpretive/
Descriptive)

Mentions of forms
of interaction
between donors
and stakeholders
(both project
stakeholders and
recipient
government
actors)
Mentions of forms
of interaction
between project
implementers and
employers at HQ

88

Networks

Implementer Implementer
(Interpretive/
Descriptive)

Mentions of forms
of interaction
between different
RoL project
implementers

180516: " I became a lighthouse, a contact for others. "So go
and speak with [OFF THE RECORD]. He's been there a year,
two years, three years at the PRTs. He knows everything.””

148

Networks

Implementer Donors
(Interpretive /
Descriptive)

180406 “But this is, well, you see we are the only ones who
are receiving money from the BMZ. The 'long arm of the
BMZ', there's a different relationship.”

198

Networks

Implementer –
Stakeholders
(Interpretive /
Descriptive)

Mentions of forms
of interaction
between RoL
project
implementers and
donors
Mentions of forms
of interaction
between RoL
implementers and
project
stakeholders

47

Networks

Lawyers - NonLawyers
(Interpretive /
Descriptive)

Mentions of forms
of interaction
between lawyers
and non-lawyers

180521-1: "I did a lot of civil cases, some complex civil
cases, immigration cases, international issues, so I was
prepared to go be a legal advisor, you know, compared to
some of our colleagues, you know, as you know, in this field,
you know, some of them went to law school, but they just
never able to pass the bar, and so they got into international
development, you know that, you know that right?”

33

Networks

Local
Networks
(Interpretive /
Descriptive)

Mentions of
Interviewee
and/or project
interactions with
stakeholder
networks

180508: " There are like NGOs that, like, there is FLSA, the
Free Syrian Lawyers Association, a couple of NGOs, like
that have funding from, you know, different areas, I think
they're mostly, you know, arbitration work, some civil
documentation stuff, and there's a lot of people who, and
there's a long list of NGOs that are interested in justice and
transitional justice, I don't think they're doing much”

28

Networks

Personal
Networks
(Interpretive /
Descriptive)

Mentions of
instances of
personal networks
of interviewees
relevant to RoL
themes

180604: “think, my masters in New York, somebody
introduced me to Vivienne, like, "how do you not know this
other Irish lady who does rule of law stuff, you do rule of law
stuff, it's pretty weird, how do you not know each other?”

226

180712: "Yeah, so there is that disconnect between HQ and
the fields, I mean for me, I'm just doing my day to day stuff
and promoting the program. I do have to keep on top of what
UNDP is doing in different areas in order to keep direction
on the program.”

180326 - “Well, if you're trying to work in helping a country
rebuild themselves, you've really got to be able, in my case, if
I'm going to work with prisons and training the staff, I've got
to be in a prison at night. I've got to wander around as though
I'm one of their correctional officers, which, for a period of
time, I am.”

71

Networks

Professional
Networks
(Interpretive /
Descriptive)

Mentions of
instances of
network
interactions
within and among
RoL professionals
Mentions of the
Asia Foundation

180326: “It got more professional. More people have shared
information and ideas, but a lot of that happened because one
on one buildups where, Afghanistan's a good example of
this”

2

Organizations

Asia
Foundation
(Descriptive)

14

Organizations

BMZ
(Descriptive)

Mentions of BMZ

180403: "Of course, yeah. Every, yeah, we have a standard
reporting and the only thing the BMZ is interested in, if you
are able, if we are on our track to reach the impact.”

17

Organizations

CEELI
(Descriptive)

Mentions of
CEELI

180529: "I mean a lot of these CEELI people that we brought
over were people who worked in the federal court who would
take, you know, two or three weeks leave of absence to go
visit a certain country or write a certain report or conduct
[unintelligible], or whatever.”

3

Organizations

CIA
(Descriptive)

Mentions of CIA

180525: "The CIA actually did come to my office and
request the data and I had it all on CD ROMs, another dated
technology, in my safe and I refused to give it to them. “

21

Organizations

DFID
(Descriptive)

Mentions of DFID

190301: "So they were trying to basically come up with a
definition of rule of law that would be kind of operational or
could be operationalized for DFID, and were kind of tied,
you know tie across those different strands that were
effectively sitting in different departments or different cadres
of personnel.”

48

Organizations

EU
(Descriptive)

Mentions of the
EU

180516:”I was organizing courses, trainings within EU,
helping the judiciary mostly, but then sharing information
and trying to build the trust between judiciary and the police
forces, in investigation, criminal terrorism cases, my first
Taliban I touched was in Bamiyan”

11

Organizations

EULEX
(Descriptive)

Mentions of
EULEX

180504-2: "I've talked to other people that were like some
policemen that were doing like EULEX people and for them
the mandate seem to be much more criminal law focused”

5

Organizations

EUPOL
(Descriptive)

Mentions of
EUPOL

180516: "European EUPOL mission in Afghanistan again
only criminal, mostly police, prosecution and lawyers, but
mostly police, and again only criminal, because also lawyers
dealing only with the criminal side, some human rights issues
but mostly yes criminal.”

2

Organizations

FCO
(Descriptive)

Mentions of the
FCO

190301: "That's probably right, I think I would say that DFID
and FCO have kind of held on to kind of core legal assistance
type programming, probably in contexts where that is
perceived to be particularly important”

17

Organizations

GIZ
(Descriptive)

Mentions of GIZ

180403: "So we get a huge amount of money shifted to GIZ,
which is related to certain specific projects, which they have
negotiated, the government the German government, with the
partner governments all over the world.”

227

180521: “You know, so, anyway, I got in with the
implementer, the Asia Foundation, you know, not much of a
problem. You know, it wasn't, it wasn't very proactive kind of
work. You know, it was a lot of report writing, a lot of
assessments know, and need assessments and things of that
nature, you know, giving them computers, you know, but no
training, you know,”

7

Organizations

IDLO
(Descriptive)

Mentions of
IDLO

180604: "I think that's the guys in Rome, IDLO, the
International Development Law Organization, IDLO were
doing some really interesting, cutting edge stuff on
customary justice, which again, jot that down alongside CVE,
another one of those trends I felt like we all went through.”

14

Organizations

INL
(Descriptive)

Mentions of INL

180712: 'The biggest achievement was developing a rule of
law program for Honduras, and that was funded by INL and
INL as you know, has its own unique approach to things”

11

Organizations

INPROL
(Descriptive)

Mentions of
INPROL

180604: "But it was one of those, I became very, I'm still
very protective of INPROL, and very, I'm very fond of its
mission which is that it was a different thing to be a lawyer in
Texas than to be a rule of law practitioner, and what INPROL
tried to do is, even if you are that lawyer in Texas, if you
have landed out in this job, you have this network of people
that you can reach out to “

3

Organizations

IOM
(Descriptive)

Mentions of IOM

2

Organizations

Mentions of
Lawyers Without
Borders

50

Organizations

Lawyers
Without
Borders
(Descriptive)
Military
(Interpretive /
Descriptive)

180521-1: " so what happened is there was a program
through the International Organization for Migration called
the it was called the, what was it, the RQ, uh, The Return of
Qualified Afghans”
180604: “Lawyers Without Borders who are very nice
people, very well intentioned, but it's very much a sort of a,
for pro bono lawyers in different law firms, retired judges,
things like that”
180508: "how do we capture all this, you know, what we've
done and try and draw lessons from that? The military is,
they're much better at having a, as far as I'm aware of, like
having a process, like they have people who after it's done
debrief, and they go back and then go to war college and
write something up and they try and pull that into a doctrine,”

3

Organizations

NATO
(Descriptive)

Mentions of
NATO

180525: " this was NATO, "We're not going to do
peacekeeping, we're going to separate the, the forces and
we're going to, you know, uphold the narrow terms of the
peace agreement as we see them.”"

3

Organizations

NDI
(Descriptive)

Mentions of NDI

180525: "USAID didn't have it, he just knew a lot about
elections and he came from NDI, and so I wound up talking
to him and that was where we started to get some some
traction, you know, on that and trying to get the Bosnian
elections funded.”

29

Organizations

OSCE
(Descriptive)

Mentions of
OSCE

180515: " I think what OSC offered in the early days was this
analytical perspective on things on whether or not these rules
were being complied with, and how and what could be
changed and left it to a development in my definition,
organization like to come up with ways to implement it,”

3

Organizations

SIDA
(Descriptive)

Mentions of SIDA

180522: "but in general, the relationship with SIDA is very,
very good. And we can talk freely with, with, with SIDA
about failures, problems that we have,”

100

Organizations

UN General
(Descriptive

General mentions
of the UN (I.e. not
referring to any
specific agency)

180426: "And then people started jumping on us, you know,
the UN invited us to go to, to attend their course in Geneva.
So I went to Geneva,”

Mentions of
military (as
organizations)

228

53

Organizations

UNDP
(Descriptive)

Mentions of
UNDP

180530-3: “so the rule of law professionals I have seen, that's
an interesting part of UNDPs professional [unintelligible] the
on the ground kind of experience, that they do [unintelligible]
seeing a lot of people doing their different things,”

5

Organizations

UNDPKO
(Descriptive)

Mentions of
UNDPKO

180502: " I know those are loaded terms but and then you
had the UN you know began investing and DPKO's technical
resources and and there was just there were little centers at
different places that popped up that began, you know,”

1

Organizations

UNHCR
(Descriptive)

Mentions of
UNHCR

180515: "and I went back to Houston, I did a couple of
consultancies for DRC, and UNHCR, and some like, local
legal work.”

10

Organizations

UNICEF
(Descriptive)

Mentions of
UNICEF

180521-1: "I don't know why UNICEF wasn't able to do this
stuff before, you know, I had no idea, you know, for six
months, you know, before I showed up, they were in country
and they didn't separate the kids. They didn't do anything,
you know, it was just hanging around.”

11

Organizations

UNMIK
(Descriptive)

Mentions of
UNMIK

180525: "Because I was at these staff meetings going "You
guys, this Finnish guy resigned or melted down and, running
the Kosovo prison service for UNMIK, and there's nobody
running the prisons and you know, we've got real issues with
detentions" said the Human Rights weenie, and you know
what I got? They go "Fine, you do it!" That was the most
hilarious moment.”

8

Organizations

UNODC
(Descriptive)

Mentions of
UNODC

180712: "so UNDP and UNODC produced a study, I think it
was last year, on early access to justice and Legal Aid
systems so we've been building off of that in a number of
different things that we're doing and will continue to do so.”

54

Organizations

US State
Department
(Descriptive)

Mentions of US
State Department

180508: "No, it's just like the the current administration has,
you know, the upper level management of the State
Department's been hollowed out right. So like, we just have
to justify our programs all the time and I have to, like a big
piece of what this job is, is being prepared to defend the
program and justify it”

110

Organizations

USAID
(Descriptive)

Mentions of
USAID

180420: "And then she wouldn't let me stay there because it
was another USAID project, not my, not the USAID project I
was working on, and I was, what happened was the day after
I left everything fell apart, because I was keeping them
together.”

36

Organizations

US
Government
(Generally)
(Descriptive)

180530-1: “and 10 years ago, I ended up here working for the
US Government. So that's kind of the way I got into it. And
then, as a rule of law practitioner, you know, I was
specialized kind of working specifically, and that's where I
started”

49

Organizations

USIP
(Descriptive)

General mentions
of US
Government as a
whole (not
individual
agencies)
Mentions of USIP

229

180604: "One of the things that I think I took for granted
when I was at USIP was I would spend so much time
managing other consultants, pain the ass and running budgets
and making sure people get paid on time and making sure
people hand things in on time but it also was a lesson in how
to be a really nice consultant and how to turn your work in on
time”

2

Organizations

USTDA
(Descriptive)

Mentions of
USTDA

180508: "USTDA is actually, it's an independent US agency
still, so it's part of the, the, so you have Ex-Im [Export Import
Bank] OPIC [Overseas Private Investment Corporation] and
USTDA, and those are the three export promotion agencies
we have.”

15

Organizations

World Bank
(Descriptive)

Mentions of
World Bank

180524-1: "World Bank was really heavily involved, the
Norwegians and Canadians CIDA at the time, they were also
involved. So it was a lot of turf fights a little bit, not fights,
but kind of trying to determine who was going to do what”

33

Practice

Access to
Justice
(Interpretive /
Descriptive)

180406: "It was an access to justice thing, yeah. It was
actually a project of the Foreign Affairs, which are doing
different kinds of development work then BMZ.”

29

Practice

Advocacy /
Information
Promotion
(Interpretive /
Descriptive)

Mentions of
Access to Justice
work as part of
RoL
programming
Mentions of
advocacy,
information
promotion parts of
RoL
programming

53

Practice

Assumptions /
Expectations
(Interpretive /
Descriptive)

180326-1 “I mean, it degenerated to that extent, which was,
which was sad, as it were. But the whole, the whole problem
is that there's this preconception of what the outcome would
be and the outcome wasn't going to be what they'd
[unintelligible].”

9

Practice

Burnout
(Descriptive)

Mentions of either
interviewee
interpretations of
prevailing
assumptions, or
statements
indicating
assumptions of
their own
Interviewee
mentions of their
own or others
burnout /
emotional
exhaustion from
work

77

Practice

Career
(Descriptive)

Descriptions of
personal
professional
careers

180530-3: 'No, I mean, it's a one year contract and the project
is finished on 30 June, I'm going on 30 June, I don't know
whether I have a job after in two months, or three months. I'm
owning my organization, but because I know that I will, I
want to be back and I will survive, I will swim. But do you
really expect that people want to go through that kind of a
pain, it's a painful process, it's a painful growth, they have
choices.”

230

180604: "and then I did a couple of other like [unintelligible]
stuff, and community awareness campaign and stuff so like
"what is bail," and [unintelligible] so I got to run that,
working with the local [unintelligible] put it into Liberian
pidgen and to make them entertaining to go on the radio,
[unintelligible] radio penetration versus TV, anyway
[unintelligible]”

180502: "And so, you know, I think the rule of law
community to didn't realize how out-gunned they were in
terms of money going into some of these other programs, and
how it was really taking attention away from some of their
work. And so I think some of the, my rule of law colleagues
were caught off guard, when resources dried up, and went
over into these other sectors. And some gave up in
frustration, you know, some have soldiered on and, like
myself, and found the niche areas where you can keep
making a difference.

81

Practice

Categorizing Administration
(Interpretive /
Descriptive)

Reference to RoL
as a categorical
term, or
themes/practices/c
oncepts associated
with RoL

180528: “ I didn't use the word rule of law, we just thought of
it as 'law'. Rule of law came later. That's a point, anyway, just
wanted to, so we didn't think we were working on the rule of
law, we worked on law subjects or things related to law, you
know, procurement is a law, technology transfer, not so
much, investment negotiation, partly legal framework and
cetera, like that, but I didn't use the word rule of law, these
were just functions that we were trying to make developing
countries do better, that was my motive.”

7

Practice

Civil Service
(Descriptive)

References to
civil service as a
career, or
behaviours
associated to civil
servants as a
whole

190301: 'so I think there's a bit of a sea change there, and
kind of how I don't know how much impact that's had,
actually, on how funding is allocated yet, because often these
things kind of are, especially kind of high level strategies, I
think it's quite impossible for the civil service to kind of
manage them, because you can kind of frame you, you know,
you can always frame the program you want to do in a
slightly different way that meets whatever criteria, so I don't
actually know what impact those have had yet’

13

Practice

COIN CounterInsurgency
(Descriptive)

180524-1: "I think a lot of it was coming from, I'm not
exactly sure, but this was at the period where we were going
from COIN counter-insurgency approach to stabilization. “

27

Practice

Constiutution

References to
associations of
RoL promotion
with counterinsurgency
Reference to RoL
practice involving
constitutional
reform

41

Practice

Corruption

Reference to anticorruption RoL
work, or
encounters with
corruption in the
course of work

180521-1: "So I went one day, and I got the order to separate
the children from the adult prison population. And I said, you
know, [OFF THE RECORD], we need to, you need to sign
this order so I can take children to the children's rehabilitation
center, transfer them and she goes, "I'm not signing the
order." I said, "Why aren't you signing this order?" And she
goes, "because [OFF THE RECORD] promised me a car and
a driver and they hadn't brought it yet,"

160

Practice

Courts /
Disputes /
Judiciary

Reference to work
with courts, or
dispute
settlement, or
judiciaries

180403: "So that's the legislative level. The second level was
the application of the law. We mainly focused on courts,
And, you know, then to certain extent, you need also to focus
on lawyers and to those, this legal infrastructure, which was
not in existence.”

37

Practice

Economic
Development
(Interpretive /
Descriptive)

180516: "And at the PRT, no trade law, I was different from
the comprehensive, real comprehensive American embassy,
they had projects on international trade, commerce law, land
registry, issues stuff like that. No, we were more on criminal”

22

Practice

Efficiency /
Good Value /
Waste
(Interpretive /
Descriptive)

Reference to work
with economic
development, or
RoL association
with economic
development
Reference to RoL
project outcomes
in terms of
efficiency, good
value, or waste of
time &
resources/taxpaye
r money

231

180605: "So, look at my work in, we can say in Iraq, but we
can say anywhere, if one wanted to be slightly cynical, you
could say that, okay, because I'm not writing anyone's
constitution, right? I'm supporting national actors to write
their own constitution, which means they have to buy into
anything that's going to go into it.”

180521-1: "This is such a fucking waste of time, you know,
thinking to myself, anyway, a lot of wasted time, anyway,
nobody had that sense of urgency that I had, especially the
Afghans, they didn't even have that sense of urgency, the
Afghans in the judiciary sector.”

6

Practice

Elections

References to
projects work
dealing with
elections

180605: "But I mean, particularly when you careful when
you consider how much, both for how long and how much
resources human and financial, the UN puts into electoral
assistance I mean, I think you could make an argument there
are a lot more electoral events, but no one is probably as
important as a constitutional moment. I would make that
argument”

71

Practice

Empirics
(Interpretive /
Descriptive)

180510: "all the human rights activists in the town come
together for a day, all the police come together for a day.
They come together, present their findings, and then start to
find commonalities, start to brainstorm, and the ideas then
come from them. And then the project has the funds to say,
oh, okay, you need, and it's mostly small amounts.”

6

Practice

Enforcement

References to
empirical studies,
empirical
research,
impact/relevance
of empirical data
on practice, etc. or
lack thereof.
References to
project work to
assist justice
institutions with
enforcement

107

Practice

Formal Law /
Legislation /
Codification

Reference to
project work
involving
legislative
drafting

180326-2: "One of my projects in Afghanistan that was
different than the training was to take the new constitution
that was written as you know, not just by the Afghanis but
mainly by the international community, and then they did
some general prison laws to and policies to go along with it.
Well, they brought me in after they had all these things
written to try to help translate those into practical terms of
what did they mean in terms of actual operations.”

161

Practice

Funding

References to
funding of RoL
programming or
RoL projects

180508: "And I think that was a problem for a lot of USAID
projects was like the people on the ground were trying to hear
about, you know, $200 million being spent in the province
and couldn't figure out what it was doing.”

125

Practice

Human Rights

References to
human rights
work as part of
RoL programs or
projects; or
associations of
HR with RoL

180426: "Many years ago a good friend of mine, she's a very
good human rights lawyer. And she's really good in human
rights in policing, she works for very good NGO, I don't
know if she works for them anymore, and she was contracted
by, I think it's the Brits, or whatever, to develop a human
rights in policing manual for the for the Kenyan police.”

27

Practice

Impossibility
(Interpretive /
Descriptive)

References to
situations where
or reasons why it
was impossible to
achieve RoL
project objectives

180420: "because we used to see all these well-meaning
attorneys from the States or major law firms drafting
bankruptcy laws, and this shit that shit, you know, and 350
pages, but it would never fucking work here, you know,”

232

180403: "Yeah, on the other hand, it was really necessary to
do that. Because I mean, the fourth, the fourth, the fourth,
you know, to enforce, you know, these court judgments, I
mean, you have to apply force, and this must be on the basis
of rule of law, and that's also a mafioso structured
mechanism.”

56

Practice

Incompetence
(Interpretive /
Descriptive)

References to
incompetency in
colleagues,
stakeholders, or
donors

180521: "unfortunately, negligence was part of, a good part
of a, working experience, so to speak, in the majority, vast
majority of the cases. Unfortunately. And sometimes when
we, you know, when you talk locals and the internationals,
there is a kind of good division between us and we always,
kind of, you know, when you apply to come to Kosovo to a
mission, what are your first criteria that you search? How
they always laugh like yeah: the payment and the number of
holidays, days off. Do you at least check the country where
you're going?”

68

Practice

Informal/nonWestern Law

References to
non-Western
and/or
traditional/inform
al forms of justice
or normative
systems

171129: "My point there is that most locals actually don't
understand that. They they equated custom with Shari'a, and,
which is perpetuated by uneducated local, I call them
religious leaders because they're, they're viewed as leaders by
the community, but they don't, they don't actually know what
they're talking about, so, you're not, you can't call them
scholars because they're uneducated. But anyway, the
conflation of, of Shari'a and local custom, the inaccurate
conflation is, is, you know, very common.”

53

Practice

Institutions
(Interpretive /
Descriptive)

References to
institutions

180521: "But because sometimes, for example, when when
we talk with police and customs, and you know, the officers,
our local police and customs officers, mostly I work with
these two institutions and services, we talk to each other”

25

Practice

Lawyers - Bar
Associations

References to
work supporting
local lawyers / bar
associations

180604: " it was funny, I was sent out to go out and do sort of
like some evaluation, going in talking to these lawyers
[unintelligible] and then observe them in the course and see if
they were using the trial advocacy skills that they were
taught, and very quickly my sense was like, why have these
Westerners just barrelled in here with very little awareness of
what the actual system there [unintelligible] but they didn't
necessarily target the right people,”

111

Practice

Managing
Local Relations
(Interpretive /
Descriptive)

References to
work involving
having to manage
interactions and
relationships with
stakeholders

180406: "Here, here. Now, here we do not work with NGOs
but it would be possible, even more agendas, for example. So
civil organizations, agenda of notaries, agenda of lawyers, it's
not government, Faculties of Law are partners, so it doesn't
always mean automatically governments, but our official
partners are Governments. It never happens that you don't
have the Ministry of Justice for example, as a partner. In our
section, the Ministry of the Interior.”

1

Practice

Migration

Reference to
work involving
migration

180712: "And then I went back and I did some training with
them on migration for development for their government
officials. And then took up a post with iOM back in East
Timor managing a counter- trafficking portfolio with two or
three projects,”
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18

Practice

Monitoring

Reference to work
involving
monitoring RoLrelated concerns
in target countries

180515: "You know, so it was, and it was this kind of, and it
just didn't, to be there and to do that, it just didn't make a lot
of sense. Then, I went back as a consultant with OSCE doing
a trial monitoring project in Georgia. It was after
Shakashvilli's regime ended, and the new government
prosecuted all the hierarchy, public officials from the
previous government. It was a great job, it was so much fun.
So, we would go sit in on all the criminal proceedings and
assess whether or not they complied with their
[unintelligible].”

94

Practice

Multinational
Settings
(Interpretive /
Descriptive)

Reference to
performing RoL
project work in
settings with
many other
international
donors/implement
ers

180403: "But of course, we did also some, some, some bad
mistakes every now and then, but it was not let's say that
systematic and that relevant. I mean, for example, first of all,
the Italians started to provide legal advisors, drafted, let's say,
actually the criminal law of Afghanistan, and then it was, it
passed parliament, and six months later, the US started with it
completely differently, you know, revising, this criminal law,
this kind of thing,”

20

Practice

Parachuting
(Interpretive /
Descriptive)

Reference to
short-term
consultancies with
little to no
contextual
awareness

180604: "I remember being very young, being just a kid that
they hired to do an evaluation, sitting in their meetings and
being like "oh this is really orientalist, unpleasant, and like
this is all about kind of giving lawyers in New York offices a
jaunt and that they can feel great about their pro bono work.”

12

Practice

Parliamentary
/ Legislature
Reform

Reference to
project work
involving work
with legislatures,
or past work
experience in
legislatures

180605: "Parliaments are obviously central to the rule of law,
executive, the same, independent institutions, whether it's an
ombudsman or a public auditor, or an integrity commission,
whatever, all of these, there isn't anything in law or society
that doesn't affect the rule of law and how people, that's even
your initial anecdote about traffic. Okay, so now, the rule of
law is everything. And if it's everything, it's also nothing,
definitionally. That's the way I always felt about it.”

42

Practice

Pay/Benefits

References to
remuneration for
RoL work

180426: "Yes, I mean that's a sort of fairly secure job, but
what they do now is they just appoint people on a short-term
basis. Like in the beginning, if you work for the UN, you had
a job for life. But nowadays, they don't do it anymore. They
give you a one-year contract, or two-year contract, or a three
year contract. And that's it.”

1

Practice

Peacebuilding

Reference to
peace building as
a component of
RoL project work

180525: " I mean, this was a driving, people were, this was a,
you know, this was a rule of law function in a country that
was running concentration camps. You know, you kind of
want to know what's going on in the interior. And the UN
said, "Absolutely not, we're not dealing with that. You think
we're going to put a bunch of UN soldiers, you know, with
guns and everything and run the country like that, like a
protectorate, right? No way!”
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19

Practice

Personal Life

References to
impact of RoL
work on personal
lives

180516: "I like this country, I like my job, I like the work
here, it's fascinating, it's interesting, not everything is perfect,
I want to stay here for myself also because it is not far away
from my place in Italy, I live in northern part of Italy, go
back to Iraq and Afghanistan, I can drive back home 1500
kilometres, long way but possible, yeah, only one one time
zone difference, people can visit me here, still I'm always
checking for something more exciting,

142

Practice

Police /
Criminal Law /
Prosecution

References to
RoL work
involving work
with policy,
criminal law,
prosecutors

180406: "We went there because after the war, the courts just
didn't really take place anymore. And people, for stealing a
chicken were sitting for months in the prison. And we at least
try to bring, bring lawyers or prosecutors to some places to,
there are some kind of courts, so at least something happens
to bring out these people out from the prisons, were they
were sitting for nothing. Not even in real prisons, in police
cells”

12

Practice

Power
(Interpretive /
Descriptive)

References to
political power,
and power
relations between
actors and
organizations

180525-2: "I think the norm is, there's a political decision to
intervene. The fiction is that the country asks us to intervene,
right? Donors are not there, donors are there officially by
invitation, but it's not the government coming to us and
saying, "Oh, my we have the biggest rule of law problems."
That donor, uh, the countries are, with the rule of law
problems are quite happy with their rule of law problems.”

132

Practice

Pragmatics
(Interpretive /
Descriptive)

180510: "So I always try to talk about it, like, it really means
you could like walk to the market safely or go to school
safely, or if this thing happens to you then, like, if the police
officer pulls you over and demands a bribe, like that's not rule
of law, and you know, but yeah, it's such a, it is such a
strange one to be in this field 17 years. And, you know, I
could present a definition of the rule of law, but can I present
one that I like, that resonates with people, that has some sort
of global appeal? I don't think so.”

68

Practice

Prisons

References to
pragmatic, nonconceptual
considerations
when making
choices regarding
RoL, importance
of practical
references when
‘translating’ RoL,
etc.
References to
work with prisons
and corrections;
or to prisons and
corrections being
associated with
RoL

54

Practice

Procedures

References to
procedural reform
as part of RoL
work

180525-2: "I took a look at it and thought, well, this is pretty
good, but it's missing some things and some pretty important
things, to me process: when you're talking about law law, you
know, law is part of politics and politics is the way by which
we are, we agree how we're going to live together. So you
come up with the rules. “

67

Practice

Project Design
/ Management

References to
project design
processes, and
management
structured around
project designs

180525-1: “So, it was a, it was a poorly conceived design at
2005, it could be now, now they could be ready to kind of
take those first steps but they started in 2005 under a faulty
premise that, I mean I saw other things like that,”
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180326-2: "And at that time, then it went from just advising
the people who had the prisons they already had without
much direction, to helping rebuild an entire corrections
system, which would include remand, a free trial, parole,
probation alternatives, it just became bigger and there was no
real direction other than "Come in and help them rebuild a
corrections system."

59

Practice

RoL & Int’l
Development
(Interpretive /
Descriptive)

References to
overlaps between
RoL promotion
work and
development

180508: "I think it's a constant struggle in all of development
and everything else, is how do you balance your relationship
with the field”

91

Practice

Security /
Stabilization /
SSR

References to
security/SSR
work as part of
RoL work

180508: "there's two, there's three things, we have a, our
mandate to do stabilization, talking about the US, even
though it doesn't, the US doesn't go in, it was what, we were
not allowed to use like stabilization as a word, it's kind of a
dirty word right now, don't even say reconstruction, so
stabilization-lite was used for a little bit but the permissions
we were given to engage there was basically turn the lights
back on, and get the water going, provide some education, so
a very limited appetite to do reconstruction work,”

123

Practice

Training /
Advising /
Capacity
Building

References to
training as part of
RoL project work;
or participation on
RoL training
projects

180326-2: "In different capacities, but for the last several
years and internationally, mainly in helping develop,
countries develop their own training programs and then some
generic training that some people think that anyone working
in prison should have training in certain skills.”

11

Practice

Translation
(Descriptive)

References to
literary translation
as part of RoL
project work

180403: "There were old traditions, but they, they were gone
for 70-80 years. So they were no survivors who can, were
able to remember this tradition. Nobody knew, we had even
start to, you know, in the project, when we started with the
project, we found we experienced very soon that we had even
problems to find appropriate translators.

28

Practice

Transparency/
Accountability
(Interpretive /
Descriptive)

180504: "Yeah, it's accountable to itself. But also because of
the contributions and whatever, I think then accountability,
it's at the state level, even in the Commonwealth it is at the
state level. But since I think we're operating from
headquarters, there's proximity when you have like field
missions, and the UN is bigger, here the Secretariat is less
than 300 staff the UN with 10s of thousands, then you find
that field staff are far removed from headquarters. Here we
operate, we all operate at headquarters. So accountability is
in real time face to face to face in real time.”

18

Practice

Turnover /
Length of
Deployments

References to
project work
seeking to
increase
transparency or
accountability; or
donors and RoL
projects being
subjected to
accountability
frameworks
References to
length of
consultancies /
employment /
tours of duty

25

Practice

Type of RoL
Interventions

References to
different types of
RoL project
interventions

180326-2: "Well, the nature of corrections overall has
changed a bit, but in terms of my work in, especially, in the
peacekeeping operations, it was, it was always based on
where they were at the time and what they wanted. If it was
an operation based because of war, as opposed to Haiti that
was based more on, on a natural disaster, so if it was based
on war or conflict, then it was coming back where you
needed to, to find ways to vet and train line-level correctional
officers”
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190301: "And also because it's quite high turnover between
country offices, there's a lot of movement, because people
only sit in post for maybe a year or two years before they
move on elsewhere. So you do kind of get a natural
movement. A lot of people who are in policy teams end up
you know, in country offices. “

Annex 3
Stage 2 Axial Re-Coding

PROJECT DESIGN

POLICY REFORM

Agency
* Donor Creativity within Policy Interests
* Donor Policy Changes
* Input by RoL Workers/Implementers

Agency
* Academics
* Donors

Context
* Bidding Process
* Donor Policy Frameworks
* Risks
* Politics of Donor-Stakeholder Interactions
* Inception Research
Discursive Structures
* Relative Ubiquity of RoL Language in Legal
Reform Projects
* Institutional Theories
* Strategic Theories
* Past Practices and Known Technologies
“Instruments”
* International Legal Standards
* Domestic Legal Standards
* Normative Values
* “Success vs. “Failure”
* “Experts”
* Personal Experience
* RoL as a ‘fad’

Context
* External Politics as Shaper of Policy Direction
* Forums and Communities
Discursive Structures
* RoL as Convenient and Available Terminology
* RoL = Law Solving Social Problems
* RoL as ‘Practical’
* RoL as Fad
Event / Outcome / Process
* RoL as a Normative Policy Position to Address Certain
Concerns
* RoL Used as Organizing Concept
* Policy Direction Outcomes
* RoL as a Policy Trend
* Learning Lessons

Process / Event / Outcome
* Projects
* Theory of Change
* Putting it all Together
PROJECT REPORTING

PROJECT IMPLEMENTATION

Agency
* Interactions with Academia
* Interactions with External Reviewers
* Willingness to Report Failure

Agency
* Flexibility to Adapt
* Being ‘Objective’
* Willingness to Investigate Context
* Capacity to Understand Shaped by Past
Professionalization
* Capacity to Convince depends on Willingness of
Audience to Listen

Context
* Donor-Implementer Interactions
* Counterpart Interactions
* Reporting from HQ to the Field
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Discursive Structures
* Reference to Project Deliverables
* Experiences of Project Actors/Participants
* Types of Data Gathering
Process / Outcomes / Events
* Ongoing Reporting Back to Donors
* Intermediating Between Donors and Stakeholders
* Monitoring and Evaluation
* Formal Reports
- Research Reporting
- Reporting Formats Influence Project
Outputs
- Internal Project Reporting
* Academic Publications
- Academic Research on RoL Projects

Context
* Context Limits Type of Work
* Counterpart Knowledge/Values to be Overcome
* Counterpart Interactions as Knowledge
* Contextual Interactions Change Knowledge
* Donor Flexibility/Organizational Flexibility
* Context Limits Ability to Understand Context
* Multinational Settings
Discursive Structures
* RoL as Concept
* RoL Definitions Lack of Discursive Guidance
* Manuals - Utility
- Relative Ability to Control Practice
* International Law / Standards
- Assumptions of Universality
- Copying Models from Elsewhere
- Training
- Legislative Drafting
- Reconciling with Traditional Justice
* Historical Events
* Pre-DeploymentTraining
* Professional Discourses
* Academics and/or Academic Work
* Personal/Cultural Values
* Project Documentation
Events/Outcomes/Processes
* Project Outcomes Generally
* Evolving Project Know-How
* Communications Strategies
* Idiosyncratic RoL Definitions
* Bringing People Together
- Stakeholder Forums
- Donor/Implementer Forums
* Conceptual Turf Battles
* Failure, Incoherence, Confusion
* Quitting
* Multinational Coordination
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