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Abstract 

The purpose of this dissertation is to trace the genealogy of 
our modern idea of law back to its logical and practical ancestors in 
order to understand liberal l~. This is, of course, an analytical 
and synthetic rather than an historical genealogy. 

The argument is at once a critique and a reconstruction. 
Chapters TWo and Three set forth a critique and reconstruction 

of liberalism as a logical matter. It argues that liberalism does not 
make sense as a conceptual doctrine. 

The argument is made in tenms of liberty as categorial limita
tions on the authority of the state. For such liberty to have 
conceptual quality, it would have to be based in same ontological 
ground -which is outwi th the contingency of ei ther rnmdane human de
sire or rnmdane natural reality. That is, it will have to have a 
metaphys i cal ground. Chapters 'TWo and Three argue that no seri ous 
metaphysical theory will support the categorical lirrrltations on the 
authority of the state inherent in liberalism. Metaphysical argument 
wi 11 only infonn us of the conceptual truth that we have a plenary 
obligation to do good. We cannot conclude as a conceptual matter that 
we have limits on that obligation. Limits on that obligation, and 
therefore the realm of rights and liberty, are practical. Liberalism 
should be properly understood as a practical doctrine. 

Chapters Four and Five set forth a critique and reconstruction 
of liberalism as a practical matter. 

Liberalism as a practical doctrine is properly based in a theory 
of the person -which accounts for the experiential nature of thought. 
No theory of the person is adequate unless it is based in the onto
logical ground to human activity -which is the conceptual conclusion 
of Chapters TWo and Three. No such theory of the person is adequate 
-which does not allow for the diversity and tolerance of human activ-
ity -which is the experiential insight behind liberalism. Chapters 
Four and Five set forth a theory of personality which reconciles the 
non-nundane ground to good wi th the diversi ty of humn activi ty. That 
theory of personality suggests that liberal law as a practical matter 
is mistaken and deleterious. 
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A Note Concerning Fonn 

A full citation is given for each work the first tirre it appears 
in a chapter. Thereafter, the work is cited so that the author and 
title are discernible. The bibliography includes all works referred 

·to in the text. . 
The argunent is a difficult and sanetirres trying one and I have 

included devices to help the reader along. cross references to the 
text itself are given in terms of Chapter, Part and Section (rather 
than to page numbers), usually omitting those labels. Thus 'Four, B, 
3' refers to Section 3 of Part B of Chapter Four. Such references in 
the text are identified by 'above' and 'below' and in the notes by 
'supra' and 'infra'. 

I have included outlines by Part and Section immediately after 
the Table of Contents, and have included a list of Sections at the 
beginning of each Part. 

At the end of Chapters 'TWo, Three, Four and Five you will find 
summaries of the argument of those chapters. As is evident from the 
argument, the propositions of the summaries are not meant to state a 
syllogism of any sort, but to state those propositions which I judge 
ripe for agreement or disagreement. Each proposition has a reference 
to the text. 

Like most authors, I have tried to use words in their no~l 
sense. Like many, I have often been unsuccessful. Where a tenn IS 

used in an odd way, I have tried to explain it in the text. The Ter
minological Note includes all such te~ and either an explanation of 
them or an appropriate reference to the text. 
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A GFNEALCXiY OF LAW 

Cllap t er CA'le 

Statement of the Thesis 

"Yes -- "men you fotmd me tmder the yoke you called llity and (h

ligation; when you praised as right and proper what my whole soul 
rebelled against as something loathsome. It was then that I began to 
look into the se~ of your doctrine. I wanted only to pick at a 
single knot; but when I had got that undone, the whole thing un
ravelled. And then I tmderstood that it was all machine sewn." 

Mrs. Alving in Henrik Ibsen's Ghosts1 

A. Theme 

1. Law entails a theory of value and of personality. 
2. Modern jurisprudence avoids them. 
3. And avoids metaphysical speculation necessary to them. 
4. Peroration. 

1. Let me try to state the dissatisfaction that has occasioned 

this thesis as a way of stating the thesis. 

Let us posit a jurist; he may be a judge, the head of a tribu-

nal, a legislator of some sort, a practising lawyer of some sort, an 

advisor to the government, a legal academic. Let us call him Arthur. 

He is not a genius, but has the intellectual capacity somewhat about 

the average for a jurist. He went to school, that is, to particular 

schools. He has parents, that is, two particular people. He has a 

I in Seven Farrous PI ays 97, at 137 (Wi 11 i am Archer trans., London 
DuckM">rth 1950). 
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1. 

sex; he IS either male or female but not both, nor neither. In our 

instance we shall call him male. He has certain faults and vanities 

-- intellectual or social pretension, perhaps, or a propensity to eat 

too much, or whatever faults you may want to give him. Perhaps he is 

~itious. Arthur is moderately serious as a person. Deep down he 

wants to do the right thing when confronted·with a matter of justice, 

but would be frank in telling us that he is often befuddled as to 

what that just thing might be. In other words, he is very much like 

all of us. If law is to be made with the bad man in mind, then juris-

prudence -- thinking about law -- should be done with a human, all 

too human, jurist in mind. 

Arthur is .confronted wi th legal issues. Should the Uni ted States 

Air Force be pennitted to prevent one of its Jewish lawyers fram 

wearing a y~ in court? Should the state of South carolina be per-

rrritted to make criminal homosexual acts be~een consenting adults? 

Must the British National Health Service infonn the parents of an 

underage girl of her endeavours to obtain contraceptives? Should the 

police be pennitted to intercept the telephonic communications of an 

antique dealer suspected of dealing in stolen goods without a court 

issued warrant?l 

What would Arthur want to think about before he dealt with these 

issues? I cannot understand how Arthur could go about making deci-

sions such as these without first having a theory of value and a 

f I . 2 
theory 0 persona lty. 

The theory of value would not necessarily have to list that 

l~~lone v. Commissioner of Police [1979] 2 All E.R. h21. 
2Throughout this part I have underscored the statements ~hidh make up 

the gist of this thesis. 
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which is worthwhile; indeed, it may be better if it did not deal in 

particulars. But it would have to presume that it makes a difference 

whether an issue is decided one way or another; that is, it would 

have to presume that the issue is important for more than the desires 

and wishes of the jurist, and indeed for more than the conceit of 

spinning out same legal reasoning that is part of the jurist's stock 

in trade. It would have to presume, then, that the issue has 

inportance whi ch is sanehow grotmded in sanething more than the sa t

isfaction of various kinds of human desires. For instance, he would 

have to have an tmderstanding that the practice of religion IS 

valuable in the Yrunaka case. He would have to have an understanding 

that one's sex life -- whether it consists of active sexuality or ab-

stinence IS valuable; that it is important whether or not a 

certain fifteen year old has sexual intercourse with her boyfriend. 

And the theory of value would have to express same understanding 

of the relation between that which is worthwhile or valuable on the 

one hand, and legal decisions on the other. What IS the relation be

tween his own belief that the practice of religion IS extremely 

inportant, and his legal decision about the practice of religion In 

an institutional setting? What is the relation between the moral 

belief of those who hold political power in South carolina that homo

sexual acts are wrong, and a legal decision about making homosexual 

acts crirrrinal? What is the relation between, on the one hand, the 

moral belief of a fifteen year old girl that she should have inter

course with her boyfriend and the moral belief of her mother that she 

should not, and, on the other hand, a legal decision about the obli

gations of a health authority that might supply contraceptives to the 
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girl? 

The theory of personality, too, would also not have to list spe

cific features of what it is to be a healthy person. NOr would it 

have to (or could it properly) give a mechanistic description of the 

person. But it would have to express an understanding of how a person 

works. Arthur would have to have sane understanding of how he and his 

colleagues work in order to make a judgment about how he is going to 

go about addressing a legal issue. He would have to appreciate how he 

and his colleagues act as individuals, as members of groups (the le-

gal profession, their class, their society) and simply as people. He 

would need an tmderstanding of what makes up human behaviour and'1.hat 

conditions allow for better or worse behaviour. For instance, he 

might believe that stress caused by overwork tends to cloud thinking • 

or that formality in the courtroom tend to restraint crass prejudice. 

He might believe that humans have a tendency to overestimate their 

ability to make moral judgments and that that tendency is fed by the 

power given to a judge in a courtroom, or restrained by the 

democratic pressures on a legislator. 

He would also need a theory of personality to express an under-

standing of how his decision will affect those to wham it IS 

directed. For instance, he would have to have an understanding of how 

his decision would act on whatever value there is to sexual inter-

course in the life of the fifteen year old. Arthur would have to have 
... 1 

an tmderstanding of how a decision involving the Y~a would act on 

the religious practfces and beliefs of a person, not sirrply on his 

abi Ii ty to pract ice his reI igion, but on hi s '1.hole person. And h(· 

would have to tmderstand how the criminalization of homosexual acts 
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would affect the people to wham it is addressed. 

If Arthur does not have an explici t theory of value and person

ality then he must either have an implicit one (one that will became 

evident fram the ex~ination of any number of legal acts) or else he 

~ll be acting in a relatively arbitrary an~ naive way. 

2 • Modern juri sprudence - - and by tha t I mean the study 0 flaw 

in a broad sense as well as the more lirrrited study which might be 

called philosophy of law -- leaves me utterly dissatisfied because, 

by and large, it avoids rather than addresses these Issues. Most ju-

risprudential writings deal with the problems of value and 

personality by isolating them, by pushing them to same corner, rather 

than by addressing them directly. Aiter isolating the problem of 

value by same theoretical fr~rk, modern jurists tend to concerg 

themselves with the easy part -- the theoretical framework -- rather 

than the difficult part -- the nature of value and the personality.l 

The response may be that IT.o/ jurist cannot hope to deal with the 

legal issues I have posed without some conception of what law is and 

of same institutional fr~rk with which the jurist is implicated. 

I agree with that statement. NOt only do I believe that conventions 

(dogma) about contemporary law and institutional fr~orks are es

sential to Arthur's effort to do justice. I also believe that we 

cannot hope to think other than in the historical context -- includ

ing that of law -- in which we simply find ourselves. NO theory of 

law which is not sensitive to its historical place -- its contin

gency, if you will, -- 'M)uld be satisfying, for it would not have 

dealt with the reality it is seeking to understand. But I cannot un-

II have listed ex~les of that process in Part C of Chapter Three. 
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. derstand how that concept of law and that concept of legal 

institutions can be understood without a theory of value and a theory 

of personality; nor can I understand how we can hope to engage in a 

continual recreation of that law and those institutional arrangements 

without a theory of value and a theory of personality. The institu

tional fr~rk and the conventional conception of law are but 

useful tools in light of same more profound theory of value and per-

sonality. I ~ not opposed to having conventions about law and legal 

institutions; but I ~ befuddled how any such conventions can hope to 

be successful if they are made without reference to an understanding 

of the nature of value and of the person. 

Another response is that the jurist should be concerned with ob-

ligations moral and legal rights and obligations -- rather than • 

the substance inherent in the concepts of personality and value I ~ 

speaking of. I see this response as yet another way of avoiding the 

difficult issues. For I cannot understand how any theory of obliga-

tion can make sense without a theory of value and a theory of 

personality. Nor can I understand how we can construct and employ any 

theory of obligation without a theory of value and a theory of per-

sonality. Like precepts of formal justice, obligations 'Nhether 

moral or legal -- are derivative. 

To the extent we act without implicit or explicit conceptions of 

value and personality, then I think that we are acting haphazardly. 

That is, I don't think that any idea of law and legal institutions 

which does not have behind it a theory of value and of personality is 

one worth consideration. I think that no idea of law and of legal in-

stitutions can be better than the theory of \'~lue and personality 
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which is behind it (other than by chance). (I think it could be 

worse!) 

My argunent then is that the usual stuff of legal analysis 

obligations and formal devices -- are not sufficient to make up a 

theory of law and that they are indeed derivative from that which IS 

sufficient to a theory of l~. \~ile in history, and perhaps In 

psychology, we may conceive of obligations and formal devices contemr 

poraneously with value and personality, in logic ideas of personality 

and value precede any other constituents of law. Theories which deal 

in obligations and formal devices, but not in a theory of value and 

of personality depend upon the odd (though perhaps not totally wrong) 

premise that the best understanding of value and personality will 

come about as a result of the mind's not concentrating i~ energies 

upon it, rather like the idea that one is more likely to have a good 

time if one does not concentrate too much on doing so. But theories 

which attempt to justify law (as opposed to practise law) without re

sort to value and personality are simply wrong. 

3. It is part and parcel of this disdain for a theory of value 

and of personality to eschew metaphysical speculation. The reasons or 

motives for this disdain are no doubt varied and complex. It seems to 

me that it has something to do with the belief that judgment about 

things which are transcendental are judgments 'Whi ch are not 

rational. 
1 It seems also that i t has to do wi th a shre\\d j udgrrent 

about hunan nature; that is, that morality and justice are not so 

nuch about knowledge of the transcendental as they are about 

IFor instance, Hurne. See Che, B, 4a, supra. 
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restraining human desires and passions. l I know of no better state-

rnent of this than that by David HUrne on his death bed, as reported by 

Boswell. 

[H]e added that it was the most ridiculous fancy that we should 
exist forever. That immortality, if it were at all, must be gen
eral; that a great proportion of the human race has hardly any 
intellectual qual i ties; that a great proportion dies in infancy 
before being possessed of reason; yet all these must b~ 
immortal; that a Porter who gets drunk by ten o'clock with gin 
must be irrrrortal; that the trash of every age must be preserved 
and that 2new universes must be created to contain such infinite 
nurl::>ers. 

It is a mark of Hume's rmdern chann that he reason s from the drtmk 

porter to the silliness of immortality and similarly from human 

foibles to a sceptical theory of law and morality. 

This disdain for metaphysical speculation has an almost total 

hold on rmdern jurisprudence. An instance is John Rawl s' Theory of 

Justice, which propose principles of justice which are not very harrr 

pered by scepticism.
3 

Yet it nonetheless eschews the metaphysical. 4 

I cannot understand how one can have a theory of value and per-

sonality without dealing with metaphysical issues. 

4. It is not, of course, Arthur's job to read Plato in the morn-

ing and decide cases in the afternoon. I am not sure why this is so, 

but I accept that it is. Nor can Arthur be expected to compose an 

entire philosophical system. But I think that it is Arthur's job 

as a jurist -- to have well developed ideas of value and personality, 

and that these well developed ideas ought to be no more individual to 

IFor instance, Whigs such as Burke, Hume and \bntesquiu. See Che. B, 4, 
·2infra. 

Jarres Boswell, An Account of My Last Interview with David i~urre, Esq., 
in Nonnan Kemp-Smith ed., Hurne's Dialogues COncerning \atural Religion 
97, at 98 (CUP 1935). 

3 (Carrbridge, Mass. Harvard Univ. Press 1971). 
4.Jhe failure is criticized in \1icheal J. Sandel, LiberaliS11 and th~ 
Limits of Justice (CUP 1982). 



him than his ideas of consideration or fee sirrple. It is my judgment 

and the source of ~ dissatisfaction -- that the works of modern 

juri~rudence are by and large utterly inadequate to help him in this 

regard. If I ~ correct that the essence of the enterprise of law is 

in these ideas of value and personali ty, then Arthur would be wasting 

his time reading modern jurisprudence. It would not infonn him about 

what he really needs to unders"tand. He would be better off gardening 

or playing with his grandchildren, for these twu enterprises will 

give him more relevant insight than works of jurisprudence as its 

province has been detennined. If he is keen on reading, I would sug

gest the poems of Emily DiCkenson and the novels of Leo Tolstoi 

rather than the entire contents of an ordinary law library . 

• 
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B. Is OUr Juri~rudence Based on a Mistake? 

1. A summary of the dissatisfaction stated in Part A. 
2. An apology for the simplification of 'liberal or modern 

juri sprudence' • 
3. MOdern jUrisprudence considered as a mistake. 
4. The nature of the mistake. 
a. Posi tivism (Hune). 
b. Natural Right (Kant). 
c. Whiggery (Hayek). 

5. Peroration. 

1. It is then, to me, a curious state of affairs that most rnod-

ern jurisprudential works are better characterized by what they avoid 

than by what they confront. The modern jurist avoids questions about 

the nature of good and the nature of the person, which questions 

require metaphysical speculation. It make~ me uneasy that the modern 

jurist avoids these matters, for I don't understand how Arthur can 

practice law, as opposed to the semblance of law, in the absence of 

this kind of inquiry. 

2. My uneasiness IS a bit like Mrs. Alving's, for it has re-

suIted fran picking at the knots of various doctrines and works of 

rrodern jurisprudence and finding that the whole cloth cares undone. 

The discovery is not only that the various seams of the doctrine are 

intimately connected in a cloth, but that there is such a cloth. The 

suspicion that there is a unity to sundry jurisprudential doctrines 

and principles which are based in the diversity of our moral aims IS 

troubling in itself. For on the one hand it is no doubt a simplifica-

tion of matters to speak in terrrs of same underlying unity to what 

are very disparate threads of thought. On the other hand. not 

engaging in such simplification seems to me to be denying an 

10 
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underlying unity which is very real and efficacious. 1 Thus, I would 

like to offer an apology for the simplification that I engage in. 

The simplification of reality into a set of doctrines seems to 

be an acceptable practice in jurisprudence. H.L.A. Hart, for In-

stance, says that positivism is characterized by the proposition 

'that no reference to justice or other moral values enters into the 

2 
definition of law.' And Joseph Raz characterizes positivism by three 

propositions, one of which is 'that the identification of the exist-

ence and content of law does not require resort to any moral 

3 argument.' And jurists who attack liberalism often characterize it 

by certain doctrines, and then criticize those doctrines. 4 Such 

propositions enable a discussion which does bring about a certain 

clarity, but the resulting clarity ooncerns the relationship between 

certain propositions and the implications of holding certain beliefs. 

It is not a clarity about positivism and liberalism itself, for these 

are complex historical occurrences, comprised of ideas held by many 

di fferent people in many di fferent ways and for many di fferent mo-

tives, reasons and purposes. The question is whether a simplification 

reveals more than it hides, or how to use a simplification while re-

specting the complexity of the matter. 

I have found simplifications of this kind to be helpful. I have 

found, for instance, Max Weber's understanding of 'forrral rational 

lRoberto Unger, Knowledge and Politics 48 (New York The Free Press lQ75) 
argues that a preoccupation with particularities precludes dealing 

2wi th the VJho 1 e. . . 
Legal Positivism, in The Encyclopedia of Philosophy, Vol. 4, at 418 
Paul Edwards, ed. (New York MacMi llan 1967). 

3 'The Purity of the \bral Theory', in TUr and TWining. eds .• FEsays on 
Kelsen 79 at 81--2 (CUP 1986). 

4See Part D, below. 
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authority' to be enlightening. l I have also found Roberto Unger's ~x-

tended characterization of liberalism in Chapters One to Three of 

Knowledge and Politics to be very enlightening. They are particularly 

enlightening in the way they make manifest the connections bebNeen 

beliefs which are not apparent. Another such statement, which is more 

speculative, is Alisdair MacIntyre's description of the enlightenment 

project in Aft'er Virtue. 2 Another, which is at once a critique and a 

defense, is in D.N. MacConnick's Legal Right and Social Dem>cracy 

where he summarizes social democracy in four helpful propositions. 3 

Of course all such simplifications are inadequate to pick up the corrr 

plexity of the reality they are dealing with. 

These statements of the liberal or some other creed are more 

elaborate and insightful than any I have to offer. It seems to me 

that their effort is to say something about historical reality as 

well as about the logical relation between specific propositions. I 

consider them as a starting point. Each states a unity to historical 

phenomena which is no doubt a simplification but which, to me, is at 

the end of the day enlightening about that underlying historical 

reality. 

3. My view of liberal or modern jurisprudence -- and by that I 

mean the traditional libertarianism as well as social democracy -- 1S 

perhaps slightly different fram others. The unity I find to liberal 

or modern jurisprudence is not in dogma or doctrine. For instance, it 

is not odd to consider John Rawls, Ronald Dworkin, John Stuart ~fill, 

and Jeremy Benth~ to be of the same cloth, but it 1S odd that I con

lEconany and Society, Chap. VII, pts v, vii, viii (G. Roth &. C. \\'ittish, 
2eds ., Berkeley, Univ. california Press 1968). 

chap. 4 (Notre Dame, Ind., Univ. of Notre Dame Press 1981). 
31 (aJP 1982). 
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sider them of the sarre cloth as F.A. Hayek and Robert Nozick. The 

fo~r would allow for the redistribution of income In a way which 

would offend the latter. 12 I find it very difficult to characterize 

the underlying unity to those jurists. It involves a series of In-

sights about human nature and rationality; it involves a series of 

'gaps' or blind spots or evasions which are bothersome;' it involves 

responses which are united only in that they respond to the same 

problem. Any characterization of what nonetheless remains to me a 

category is problematic. Any characterization can be insightful, yet 

it can miss the puzzlement which is inherent in liberalism. For in-

stance, Roberto unger says that 'the second principle of liberal 

psychology is ••. that desires are arbitrary from the perception of 

the understanding. ,3 But I think that many liberals would not hold 

this proposition. 456 I would consider any set of doctrines to be In-

adequate to capture the essence of liberalism. To the extent liberal 

jurisprudence is worthwhile, it seems to me to be so in its scepti-

cism, puzzlement and wariness. And these are not captured -- either 

by supporter or detractors -- by considering liberalism as a set of 

doctrines. Thus, I do not think a reduction of 'modern jurisprudence' 

or 'liberalism' to a few propositions would respect the complexity of 

IFor instance, see Hayek's condemnation of utilitarianism as distinct 
from liberalism in 'Principles of a Liberal Social OTder', in Studies 

2in Philosophy, Politics and Economics 160, at 161 (London, Routledge & 
Kegan Paul 1967). 
~owl edge and Pol i tics 42. ... .. . 
For instance, H.L.A. Hart notes that It IS a mIstake to fall to dIstIn-
guish 'the acceptable principle that political power is best entrusted 
to the majority from the unacceptable claim that What the majority do 

5with power is beyond criticism and must never be resisted. Law, Libertv 
and Mora 1 i ty 79. 

And F.A. Hayek is critical of those who 'know of no other criterion 
60f justice than the will of the legislator'. 'Principles of a Liberal 
Social ~der', at 166. 
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that historical reality. 

The way I attempt to respect the complexity of what I consider 

to be a species is to try to appreciate that its essence IS not only 

In ideas but in scepticism about ideas. For my point IS that we are 

not concerned with sane logically coherent doctrine, but rather with 

patterns of responses to intractable problems and ways of avoiding 

unacceptable avenues of thought. It is my conviction that these atti-

tudes and responses are of a kind. That is, there is 'logic' of 

another sort to 'modern jurisprudence' just as there is a 'logic' to 

the 'IIJ)dern times' of Cllarlie Cllapl in's IIX)vie. 'Modern 

jurisprudence', like 'IIX)dern times', has a unifying quality which IS 

real and efficacious, even though that quality cannot be captured, or 

especially because it. cannot be captured, by a few propositions. That 

unifying quality, to my mind, cuts across various schools of thought 

-- liberalism, positivism, Whig, natural right and realism; it is a 

l Ot f d 0 0 d 123 qua 1 y 0 rrx> ern JurI spru ence. 

It is the thesis of this dissertation that what unites our rrx>d-

ern way of thinking about law is not so much a chain of reasoning but 

certain fai lures of reasoning, not its logic in the sense of 

entai lment, but sane other logic. ~ern jurists are IIX>re uni ted in 

that which they avoid and the mistakes of reasoning \lib i ch they make 

than in their shared coherence. The lack of logical entai lment 

lNote that Unger in Knowledge and Politics at 13--16 states that the 
liberal propositions do not entail each other, but that they are none
theless related. Uhger calls it an order of 'adequacy, hanmony or ap-

2positeness', and calls his analysis an imitation of logical analysis. 
My attempt differs in that it seeks to explain how liberal thought IS 
unified not in what it af~, but what it avoids. 

3That avoidance can be grasped by examining the lack of logical entail
ment between various doctines in order to find the structural gap. It 
is that gap \libich to me unifies and characterizes liberal thought. 
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between the different elelIEnts of nxxiern jurisprudence is the subject 

of much of Chapters TWo through Five, that is, the body of this dis-

sertation. MY effort is to use the conceptions of liberalisn as a 

matrix so as to understand the interstices which are its essence. 

This means that despite radical difference ~ng what I consider to 

be liberals, they are, in many significant ways, of the s~ cloth. 

Thus, my charac t er i z at ion 0 f modern juri sprudence i s made in an 

odd way. It does not concern propositions so much as the avoidance of 

them, nor matters of logic so muCh as matters of what might be called 

practice or experience. This odd way of stating the matter is not ca-

pricious, but fits in with an idea of rationality propounded 

throughout this dissertation. 

4. The fir~t 'gap' that concerns me is the avoidance of certain 

fundamental philosophical issues. These have been mentioned above in 

Part A as the initial source of my dissatisfaction. Theyare turned 

into a positive faith by a leap of reasoning which is a mistake, a 

mistake repeated so often as to be worthy of rermrk. As an exarrple 

take the following fram George Santayana. First he states 

[A] that the ultimate environment, divine or natural, is either 
chaotic in itself or undiscoverable by human science, and that 
human nature, too, is either radically various or only 
detenninable in a few essentials, round which individual varia
tions play ad libitum. For this reason, no normal religion, 
science, art, or way of happiness can be prescribed. 

He then continues: 

[B] These rermin always open, even in their foundations, for 
each man to arrange for hirrself. The more things are essentially 
unsettled and optional, the more liberty of thisl~ort there may 
safely be in the world and the deeper it may run. 

l'Liberty and Culture' in Soliloquies in England and Later Soliloquies 
173 (U. Mich, Ann Arbor, 1967). Al though he is sceptical of the liberal 
i~ he describes, he does not seem to be sceptical of this reasoning. 

2In these and the following quotations I have added the [:\J and the [B]. 
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I do not understand how the second, [B], follows fram the first, [A]. 

Why does the inability to make moral precepts crean that each person 

should arrange things for hirrself? It may mean that what is right for 

one person may not be right for another, at least In a way that we 

can ordinari ly' make articulate. &.1t it does not entail that the sub-
. 

ject is in the best position to detennine matters for hirrse 1 f. Nor 

does it entai 1 that such detenninations should be undertaken indi-

vidually rather than socially. This bit of reasoning depends upon an 

unarticulated conception of human nature in this case about under-

standing, play and individuality and how they fit into a human life 

which is necessary to conclude [B] fram [A]. The reasoning is 

flawed because any such conclusion depends upon being able to have a 

• 
conception of human nature in the first plac~ -- the very assertion 

which the premises deny. 

My critique deals with three types or instances of this mistake. 

I characterize them as the positivist (David Hume), the natural right 

(Inmanuel Kant) and the Whig (F.A. Hayek). To me they are uni ted in 

that they are all instances of the same mistake, even though views of 

law and justice of these writers and schools differ. {These views are 

in most instances not contradictory. That is, in anyone case the 

three views might infonn the same result, and so in that sense they 

are not different ideas. Indeed, I think that the modern jurist, 

whether of the right like Judge Posner and F.A. Hayek, or of the 

middle, like Professors MacConnick and Dworkin, deals in same cambi-

nation of natural right, positivist and Whig sentiments. I also 

believe that most jurists are sophisticated (or troubled or per-

plexed) enough to hold same combination of these views. In same cas~ 
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they do conflict, but they all have seemed to lead to a core ~hich I 

find fairly universal and also wrong.) 

4a. The first is a scepticisn which I shall call positivism. By 

it I mean a rejection of metaphysical speculation and a faith In 

sensorily derived data in the n~ of reason or knowledge (as opposed 

to the more practical scepticism of·the Whig). That doctrine creates 

a radical dichot~ be~een fact and value. There IS no better 

statement than that of David HUme. 

[A] Reason is the discovery of truth or falsehood. Truth or 
falsehood consists in an agreement or disagreement either to the 
real relations of ideas or to real existence and matter of fact. 
Whatever, therefore, is not susceptible of this agreement or 
disagreement, is incapable of being true or false, and can never 
be an object of our reason. Now 'tis evident our passions, voli
tions, and actions, are not susceptible of any such agreement or 
disagreement; [B] being original facts and realities, compleat 
in themselves, and implying no reference to other passions, vo
litions, and actions. 'Tis impossible, therefore, they can be 
pronounced either true or false, and be either contrary or con
fo~ble to reason. 

To Hune, and to the maj ori ty of rmdern juri sts, substant i ve j udge

ments that is, judgments about substantive issues of rnorality2, are 

passions and volitions which are 'compleat' facts 3 . Their basis is 

mundane. That is, human activity is separated from any serious onto-

logical ground. That mundane basis for human activity is human rather 

than sanething other than htman, and individual rather than ccmron. 

And the substance of human activity is beyond rational treatrr.ent. Ra-

tionality can infonn us how to attain our ends once we detennine 

them, but rationality cannot infonn the substance of our decision. 

There is no logic to this argument. [A], that our rational fac

ulty does not enable us to perceive the truth or falsehood of moral 

~ Treatise of Human Nature 458 (Selby-Bigge ed., OL~ 1888). 
And also then other reality. 

3Hereinafter refered to as Compleat Facts. 
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precepts, does not entail [Bl, that volitions are Compleat Facts 

which have any moral standing. It is this illogical Jump -- an In-

stance of the liberal mistake -- that concerns me. Chapter Three 

argues that an examination of the suppositions behind positivism re-

veals them to be inadequate to support the ideas of law and justice 

which are said to follow fram them. 

4b. A second philosophical tradition -- and a second instance of 

this mistake in reasoning -- is natural rights theory. I shall use 

Inrnanue 1 Kant as an exanp 1 e . I t pre tends to a me t aphys i ca 1 ground 

which is deontological, that is, grounds rights and duties, but does 

not ground substantive moral judgments. Kant seems to differ fram 

HUme in that to Kant moral matters are ones which have 'an origin en-

tirely and completely a priori and must at the same ti~ derive fram 

this their sovereign authority. ,1 Thus Kant's maxim--

[A] Act in such a way that you always treat humanity, whether in 
your own person or in the person of any other~ never sirrply as a 
means, but always at the same ti~ as an end. 

pretends to a transcendental ground and is capable of being ration-

ally understood and acted on. 

The difference be~een Kant and Hume is no doubt a real one, ca-

pable of having different implications for law. Hume weaves a 

utilitarian case that restrains very human passion that is antisocial 

and gives effect to very human passion which is not, Kant an idea of 

law which respects the person as an end in itself. But practically, 

the doctrines are, to me, more remarkable for their similarities than 

for their differences. "Both see humn volition as sc:rrething wh.ich is 

lKant, Groundwork of the ~~taphysic of MOrals (426) in H.l. Paton trans. 
The MOral Law 60 (London Hutshinson & CO. 1948). 

2Id • at (429) 66--7 (emphasis in original). 
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to be respected and given effect to, rather than something which IS 

capable of rational discussion. And both see law as justified in In-

terfering with this volition only in extraordinary circurrstances 

to Hure antisocial behaviour and to Kant behaviour which does not re-

spect the person as an end in itself. At the end of the day 

'antisocial behaviour' apd 'hehaviour that does not respect the per-

son as an end in itself' are not all that different. To Kant as well 

as HUrne, issues of law are not issues of substantive morality. 

[B] The Notion of Law [Recht] ... merely respects the rela
tion of choice to choice; . •. in this reciprocal relationship 
of choices, no question is made as to the matter chosen. The 
fonn of the choice, i.e., the choice considered as free, is 
alone regarded, i.e., whether the action of one man is coysist
ent with, and does not impair, the free choice of another. 

Thus, for Kant, certain moral obligations are rationally detenninable 

and justifiably restrict our desires, but these obligations are side 

constraints to the activity which has as its purpose something other 

than respect for moral obligations. They are what Lon Fuller has 

called morality of duty as opposed to morality of aspiration, and it 

is the effect of both Hurne and Kant to establish this dichotomy. To 

both, the morality of aspiration that makeSup the bulk of our activ-

ity is to be considered as being beyond rational judgrr.ent. Comparable 

to this morality of duty is, to Hurne, a positive morality of duty --

law and custom. At the end of the day, for Hurne as well as for Kant, 

the substance of moral thought IS to be treated as mundane, of human 

and individual detennination, not suscept ible to rational 

detennination, and justified in limitation only in extraordinary cir-

cun.stances. 

ln1e Metaphysics of Ethics 178 (J.W. Serrple, trans., Edinburgh T.& T. 
Clark 1871). 
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And Kant's jump from [A] to [B) above is equally mistaken. ~ 

matter how hard I try, I cannot see the logic of the jump fran r , ' 
l·'""'.; , 

an obligation to treat people as ends, to [B], a concept of law which 

merely respects choice, and does not concern the substance of human 

activity. Chapter TWo argues that an .ex~ination of the metaphysical 

suppositions behind natural right reveals than to be inadequate to 

support the idea of natural right. 

4c. There IS to me a third tradition, which I shall call the 

Whig tradition. I shall use F.A. Hayek as an example of this tradi-

tion. To a great extent it trades upon the same elements as the 

traditions of HUrne and Kant, but I think that the Whig point of VIew 

merits particular mention for the emphasis which it places on the 

foibles of human nature as a basis for morality and law . 

The gist of Hayek's argument, and why I consider it to be a dis-

tinct doctrine, is that it uses as the moving force for its approach 

neither natural rights nor a sense of fo~l rationality as a al-

ternative to substantive rationality. The moving force is in certain 

insights about how people and society work in practice. The first is 

that power corrupts, that the power of the state and of state offi-

cials must be limited for the practical reason that when people have 

power they tend to abuse it. (That is a practical statement about how 

humans work, rather than a theoretical one about an ontological basis 

for morality.) The second is that a central organization like a gov-

ernment carmot achieve its aim; because it cannot practically have 

the info~tion needed to make intelligent decisions .as can the indi-

viduals involved. The third is that a spontaneous order which arises 

fram a culture is superior to a planned one. TI1e fourth is a practi-
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cal scepticism about morality -- that human goals are as a practical 

matter so divergent that an attempt at collectivity IS doomed to 

failure as those goals are intellectually incalculable. 

From these insights Hayek concludes that the substance of moral 

thought is to be considered as mundane,· of humn and individual de-

ternrlnation and not susceptible to rational detennination. In this he 

jumps to the same conclusion [B] as Hurne and Kant. Like the others, 

he rejects the idea that we are capable of making rational judgments 

about matters of substantive morality. He then gives only two al-

ternatives. The first is the 'deductive rationality' of the 

positivist and utilitarian. That rationality is not substantive, but 

it enables us to take the COmpleat Facts of various people and ra-

tionally organIze them. In this sense society would be the deliberate 

creation of conscious reason. He rejects this rationality as unwise 

and impracticable. He calls it a type of social engineering which is 

totalitarian. 1 The second is the Whiggery which is his brand of lib-

eral ism. The alternatives are then his version of justice which 

rejects redistribution of income or no justice at all, for every ef-

fort to effect a just distribution of income is an effort to create a 

totalitarian order.
2 

But there is no reason that the alternative to an abandonment of 

substantive rationality need be individualistic or else totalitarian. 

'Central ordering' and 'liberalism' are not opposites. The opposition 

to rationalistic ordering is spontaneity. Both individualism and co1-

lectiviSm can be 'rationalistic' or 'spontaneous'. It doesn't follow 

fram [AJ, 'human ends cannot be properly rationally detennined'. that 

lSee 'Principles of a Liberal Social ~der' at 169. 
2 Id at 171. 
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[B], 'therefore each person should decide for himself what to do.' 

Here is the jump. 

The central concept of liberalism is that [B] under the en
forcement of universal rules of just conduct, protecting a 
recognizable private domain of individuals, [A] a spontaneous 
order of human activities of much greater complexity will fonn 
itself than could eve+ be produced by deliberate arrangement, 
and that [B] in consequence the coercive activities of govern
ment"should be lirrrlted to the enforcement of such rules ... 
[This] spontaneous order based on abstract rules • •. leave[s] 
indiviyuals free to use their own knowledge for their own pur
poses. 

Why does [B] follow fran [A]? That is, why do [A], the rr.erits of a 

spontaneous order, require [B], leaving individuals free to use their 

own knowledge for their own purposes? I appreciate neither the indi-

vidualism nor the selfishness implicit in this idea of cultural 

spontanei ty. 

I shall state Hayek's case at length in Part A of Chapter Four. 

Chapters Four and Five argue that even if the four points have In-

sight (and I believe that there is much to them), they are inadequate 

to support the ideas of law and justice which the Whigs employ. 

5. No matter how hard I work at it, I can find no metaphysical 

premIses adequate to fonn this liberal ideal. That is, I can find no 

[A] which justifies [B] above. The jump in each case avoids difficul-

ties about the nature of good and of the person. 

My dissatisfaction is that HUme's desire and Kant's respect for 

humans as ends and Hayek's practicality all end up by treating the 

bulk of human activity as COmpleat Facts. But these Compleat Facts 

allow for no meaning to the activity of the subject, once his limited 

moral obligations have been satisfied. That is, the morality of 

aspiration has no ground fram which to aspire and no teleology to 

lId. at 162. 



which to aspire. I do not take these WTiters as asserting there to be 

no meaning to such activity, for all of them are at pains to protect 

the liberty of the subject, and such protection assurres that there is 

something worthwhile to protect. I also reject the view that legal 

theory need not acco~t for that meaning since the content of the 

liberty of the subject is beyond legal consideration. 1 That is merely 

to beg the question. I find unacceptable the assumption that, al-

though there is a ground for the morality of aspiration, the nature 

of that ground has no place in influencing the developnent of our 

artifact called law, for the two moralities must have a common 

ground. Thus, it seems to me, an investigation of the suppositions 

necessary for a morality of aspiration to have significance will pro-

vide insight into the nature of law, even if, at the end of the day, 

it leaves a large portion of human activity to the caprice of the 

'individual' or the whims of 'society'. 

lAs argued by John Rawls in response to Sandel's critique in an essay 
called 'Political Philosophy: Political not ~1etaphysical' (lQ83) of 
which I have a photocopy. 
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C. The Uses of the Liberal Mistake 

O. Introduction 
1. The principle of liberty 
2. understanding law 
a. Lega 1 Dogma 
b. Inst i tut ions 
c. Law as dut ies and rights 
d. Juridical units 

3. Primacy of formal justice 
4. Denigration of public law 
5. The nature of the aspects of liberal jurisprudence 
6. The argunen t . 

O. In each case I find the Whig, positivist and natural rights 

theories to be inadequate to support the conceptions of law and jus-

tice which are said to follow fram them. These conceptions act to 

create a division between law and substantive morality. I concern~-

self throughout this dissertation with four aspects of liberal 

juri sprudence . 

1. The first aspect is that we have used the idea of liberty as 

a primary principle to limit state authority. In same manner, doubts 

about the capacity or wisdom of making judgrr.ent about human activity 

have been fabricated into a principle of liberty which itself ex-

presses no doubt about the capacity or wisdom of persons making 

judgpleIlts as individuals. We have taken lirrpid yarn and lmi tted a 

coat of mail around the individual. We see the essence of law as the 

placing of limitation -- whether formal or substantive -- on the au-

thority of the state. 

'Natural rights' state limits on the authority of the state 

grounded in specific conceptions of worthvAlile hurran activit\', The 

rights-bearing ~dments to the United States COnstitution, and the 



rights stated in the European Convention on Hurnm Rights are eXarrples 

of such limitations. Another is the assertion of Robert Nbzick that 

law is properly limited to protecting the rights of life, health 

liberty and property.l In a second sense, 'natural right' states a 

general cl~im to ,deternrlne one's own conduct (Short of a few neces-

sary fo~l constraints), which claim has a transcendental ground . . 
The not ion of law of Iumanuel Kant, 2 quoted above, is an instance of 

• this. And the positivist and Whig assert for the individual person an 

area of undifferentiated freedom grounded not in the transcendental, 

but in epistemological (positivist) and practical (Whig) doubts about 

the merit of making collective judgments as to what kind of activity 

is worthwhile. One example is seen in the sentireents of F.A. Hayek, 

stated above. 3 Another is J.S. Mill's famous statement from the essay 

On Liberty. 

[T]he sole end for which mankind are warranted, individually or 
collectively, in interfering with the liberty of action of any 
of their number, is self-protection . . •. [T]he only purpose 
for which power can be rightfully exercise over any merrber of a 
civiliz~d community, against his will, is to prevent hann to 
others. 

Another expression is in the famous argument of H.L.A. Hart that 'hu-

man misery and the restriction of freedom are evils; for that is why 

the legal enforcement of morality calls for justification. ,5 It IS 

put into practice, 
6 says Hart, by the rights such as those in the 

u.s. COnstitution as well as by the principle that the ~~er of 

~iscussed at TWo, A, 3a, infra. 
3One , B, 4b, supra. 
One, B, 4c, supra. . 

4in Utilitarianism, Liberty and Representative Government 63, 72--3 
(London Dent and Dutton 1910). 

Slaw, Liberty and Morality 80 (Stanford lniversity Press Stanford, calif 
6fornia 1963). 

Id at 81. 
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Parliament is the representative, not the delegate, of his con

stituents. It is also put into effect by that element of the rule of 

law that 

no man is punishable or can be lawiully made to suffer in body 
or ~oods except for a distinct breach of law established in the 
O!dlnary legal manner before the ordinary courts of the land. 

This is also stated as the doctrine of English law that 'that which 

is not prohibited, is pennitted.,2 

They are much alike. • 
Natural right, what Weber calls fo~l 

natural law, and the concept of liberty, what Weber calls fo~l ra-

tional law, do not lead to appreciably different outcomes. They all 

have as their premise a rejection of metaphysical speculation as the 

basis for substantive hurmn activi ty and both depend upon the un-

warranted jump fram the limits of metaphysical speculation to the alm 

of the securing of the bulk of human activity from the interference 

of the state. 

2. The second aspect is that we conceive of law in ways which 

make it distinct fram substantive morality. By treating legal matters 

as ones devoid of substantive meaning, we respect our need for toler-

ance and diversity and yet avoid fundamental issues about substantive 

morality. There are many ways in which we accomplish this. 

2a. One is that we have resort to conventional understanding of 

law. This has became known as legal dogmatics. It is expressed in the 

doctrine of precedent. It exists in various fo~ but its essence IS 

that a court in considering a dispute is bound to decide in a way 

which IS consistent ~ith previous decisions of courts at (most often) 

lA.V. Dicey, An Introduction to the Study of the Law of the COnstitution 
188 (London MadMillan 10th ed. 1959). 

2See Malone v. Commissioner of Police [1979] 2 All E.R. 620, 638 & 04°. 



the same and (always) higher levels. 123 Legal dogmatics is also based 

in generalizations that jurists make, which generalizations are 

called rules. 45 

Legal dogmatics enable Arthur to decide a case before him by 

reference to convention -- the doctrines in prior cases rather 

than by judgments of substantive morality • . 
2b. Another, but related way of avoiding issues of substantive 

morality is to make decision by reference to an institutional 

frrunework. To state such a method has been the work of many legal 

pos i t i vis t s fran Jolm Austin and Jeremy Bentham to Hans Kelsen, 

H.L.A. Hart and Nei 1 MacCormick. But to my mind even those v.ho oppose 

the enterprise of legal positivisn -- such as Ronald Dworkin -- de-

pend upon this way of thinking. 

The doctrine of Parliamentary Sovereignty in English law is a 

t ime-worn exanp 1 e of thi s devi ce. It is 

that Parliament. •• has, under the English constitution, the 
right to make or unmake any lawv.hatever; and, further, that no 
person or body is recognized by the law of England as having

6 
a 

right to override or set aside the legislation of Parliament. 

The doctrine means that no person, body or idea -- not the Queen, not 

another legislature, not custan, not the courts, not religion, not 

~isputes about the nature of precedent focus on the problematic nature 
of the holding itself rather than on the level of the binding courts. 

2See Karl Llewellyn, The BranDle Bush 35--66 (New York, MacMillam 1930); 
Ruport cross, Precedent in English Law Chap. II (CUP 1961); Neil 
MacConnick, Legal Reasoning and Legal Theory Chaps II and III; Ri chard 

3Wasserstran, The Judicial Decision: Towards a Theory of Legal 
Justification Chaps. 2 to 4 (Stanford Univ. Press 1961). 

4For instance, to H.L.A. Hart, The COncept of Law (CUP 1961), law 
consists of rules (' [T]he statement that someone is under an obligation 
does indeed imply the existence of a rule .... ' Id. at 87) ~hich the 

5jurist is to follow as 'valid given the system's criteria of validity'. 
6 Id . at 107. 
A.V. Dicey, Introduction to the Study of the Law of the COnstitution 
40. 



any idea of morality -- can overrule the will 6f Parliarrent. 

[T}here is no legal authority for the view that judges, as expo
nents of morality, may overrule acts of Parliarrent. A 
rmdern judge would never I isten to a barrister vm.o argued that 
an Act of Parliarrent was invalid because it was immoral, or be
cause it went beyond the limits of Parli~ntary authority. 

Thus could Arthur use the doctrine of ParI iamentary Sovereignty to 

avoid making decisions of substantive morality • . 
The jurist can treat even obvious injustices as matters for the 

• 
legislature rather than for the courts. Thus, Sir Robert Megarry held 

that the police could tap the telephone of the antiques dealer even 

though it was palpably tmjust and contrary to the European Convent ion 

on European Rights. He did so on the basi s that ParI iament had not 

enacted the COnvention into British law, that that which was not 

forbidden In English law was pennitted, that there was no established 

precedent or statute prohibiting such a tap and that to change the 

existing state of affairs was a matter for the legislature. 2 

2c. Another is a tendency to treat law as a matter of duties and 

rights, that is, as primarily concerning the relations between indi-

vidual persons rather than as matters of substantive morality. An 

example is the law of contract where the effort is to allow indi-

vidual persons to create the substance of the relation between them, 

rather than having the court detennine the substance of their rela-

, h' 3 tlons Ip. 

To ITo/ mind, the very nature of rights and duties IS to enable 

the jurist to make decisions about human relationships In a manner 

which is somewhat removed fram making judgments of substantive moral-

lId at 62--3. 
~lone v. Commissioner of Police at 647--50. 
3See H.L.A. Hart, The Concept of Law 28 (OL~ 19b1). 
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ity. COntract is often seen as a method of creating obligations, but 

I think it is better seen as a device to limit obligations of any in-

dividual person as much as possible to those which he has voluntarily 

agreed to, and for which he has received same benefit. The doctrine 

of consideration, the requirements of offer and acceptance, the 

primacy given to express te~, the limits on implied te~ to those 

created by the legislature or else necessary to the agreement, the 

• 
doctrines relating to damages -- of mitigation, proximate cause, the 

presumption against specific perfonnance -- are all ways by which we 

lirrrlt not only the obligations of the citizen, but thereby the need 

for the jurist to make decisions of substantive morality. 

2d. Another method of avoiding issues of substantive morality is 

to employ juridical terrrs or units which have implicit in then the 

realm of individual discretion we are trying to establish and rnain-

tain. By employing these juridical units Arthur can avoid issues of 

substantive morality without even thinking about it. The units I ~ 

referring to are liberty, rights, interests, acts, facts, consent, 

will, wishes, equality and the like. 

There are three characteristics to these juridical units which 

concern me. 

i. The first is that they are individualized. This effort has 

been so successful that to many individual and person are 

synonymous. 1 Rights and liberties are held by persons as individuals 

they are ways by which persons as individuals can maintain their 

areas,of discretion. 

ii. The second is that they are negative.
2 

They are by and large 

~ view Which is criticized at Four, C & D. 
E.g., Hayek 'Principles of a Liberal Social ~der', para 23 et seq. 



ways of holding others at bay. People as individuals are separated 

frem others. 

iii. The third is that they are particular. We are concerned 

with 'acts' -- occurrences which are discrete over time and space. 

They reflect in law the decision to consider expressions of mo-

rality as wants or desires which are COmpleat Facts tha tis, 

hunanly made, individual, separated fran a transcendental grotmd, and 

• not susceptible to rational detennination. We can look upon these 

tmits as the positivist looks upon law -- as not something we 

find, but something we make. We fabricate these tmits in order to 

create and protect a locus of discretion -- a reahnwithin which the 

individual person can manufacture and give effect to COmpleat Facts. 

COnstitutional law, law relating to individual rights and liberties, 

law relating to companies, administrative law and property law all 

seem to have as their purpose the creation and protection of the 

'recognizable domains' of Hayek, into which law will not intrude. The 

juridical units used to administer these areas of law can be seen as 

ways of fo~lating reality so that the issues presented to the ]u-

rist will concern the realm of discretion rather than substantive 

rrorality. 

3. Third, modern jurists have relied on formal justice at the 

expense of substantive justice. 

One view is that justice is a fonnal virtue only. If, for what-

ever reason, we adopt the view that desires are COmpleat Facts, then 

we are saying that it is not a worthwhile enterprise for the jurist 

to make judgments directly about them. The proper role of the jurist 

is to act in a fonned rather than substantive way, that IS, in a way 



which reconciles, protects and gives effect to COmpleat Facts about 

which it is not worthwhile to say much. Then fonmal justice IS all 

the justice there is. 

I advocate the view that judges ought to adhere to the principle 
of for.mal justice, as a minimal requirement of doing justice at 
all. • •• [T]here can genuinely be a conflict between the for
mal justice of following the precedent and the perceived 
substantive justice of today's case.. • . I infer that both 
those working with [the legal system] do so for the most part 
adhere to the operational implication of the nonn that like 
cases ought to be decided in like fashion, and that in doing so 
they are cdhfonning to basic constraints imposed by acknowledge
ment of the concept of justice as a purely formal virtue . . •. 
I for ITo/ own part think that they ought to. I regard .• the 
choice to observe fonnal justice in such matters as a choice be
tween the rational and the arbi trary in the conduct of hurmn 
af fairs . . • • 

This has came to be known as the idea of pure formal justice. 

Another is that fonnal justice is the way to substantive JUs-

tice. It posits a vague notion of substantive justice which IS the 

goal of the enterprise. Then fonmal justice is important not In and 

of itself, but for the substantive justice which it tends to yield. 

Lon Fuller understands the eight principles which make up his 

MOrality of Law in this fashion. 23 It may be called imperfect formal 

justice. 

But these expressions of imperfect fonnal justice are ex~les 

of the primacy of fonnality and the liberal mistake of which I ~ 

complaining. For the interesting thing is that ideas of formal lITr 

perfect justice are made without any concept of substantive justice 

having been fo~d. Lon Fuller's eight formal principles are set 

~ei I ~1aCCOnnick, Legal Reasoning and Legal Theory 75--6 (aJP 1978). 
See The Morali ty of Law Cllap IV and pp 200--24 (New Haven Yale Univ. 
Press rev. ed. 1969). They are valuable not for their efficacy in bring 
ing about the ruler's will, but because they tend to result in substan-

3tive justice. See the discussion in David Lyons, Ethics and the Rule of 
Law (CUP 1984) which ends at 108 with the remark that the rule of law 
is a 'necessary condi t ion 0 f jus i t ce . . . . [J J us t i ce is rnlch rr£>re. ' 
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forth wi th only cursory speculation about the nature of substantive 

morality itself, and constitute a fo~l rather than substantive 

natural law. l And John Rawls sets forth principles of justice and of 

goods which are to be distributed fairly, but only remarking that 

they are necessary to any conception of the 'good life', the assump

tion being that any conception of the good life IS up to the 

individual 2 person to detennine as he pleases. These expressIons of 

imperfect 'fo~l justice are conceptions of means without having 

first made a concept of the end. I ~ not suggesting that the 

creators of principles of imperfect fo~l justice need to have a 

particular conception of what IS good for humans, but that they need 

either a theory of the nature of good and the person or a well devel-

oped perplexity about these matters. They are as architects 

fabricating cranes and h~rs without having addressed the nature of 

bui lding i tsel f. 

These ideas of pure fo~l justice and imperfect formal justice 

can both be seen as ways of making decisions by reference to same 

fo~l element in order to avoid judgments of substantive morality. 

4. Fourth, the idea of law which has emerged fram the liberal 

rrrlstake has denigrated collective action and public law. 

Ohe attitude to public law is libertarian. It may be attached to 

the positivist, natural rights or Whig attitude. Writers such as F.A. 

Hayek and Robert Nozick, for instance, have devised an individualism 

so extreme as to allow for no public law at all, other than that lITr 

mediately necessary to prevent violation of person and property, and 

~e ~brality of Law 162--67. 
A Theory of Justice sec. 63. 



t dry th ° . 1 o S1.m 0 er Innocuous matters. 

Another allows for public law, but denigrates it as less impor

tant than individual rights. Ronald Dworkin distinguishes rights as 

principles fram public law as policy goals, and then states that 

rl°ghts 'trurrp,.2 An I ° 0 0 ~o I exarnp e In practIce IS auullnistrative aWe MOdern 

jurists presume that rights (individual, particular and negative) 

take precedence over social justice (collective, integral and af-
• 

firrnative) and that rights are susceptible to reason in a way that 

public policy is not. 

A third is a strong egalitarian doctrine. It would sean to be a 

denial of Hayek's libertarianism, but is more properly considered as 

its cousin. Take as an exanple the utilitarianign of Jeremy Bentham 

3 or the radical egalitarian theory of John Rawls. They seem striking 

for the distribution of resources they would require fram one indi-

vidual person another. But the most important thing about than is 

that they conceive of public law in te~ which are mundane, indi-

vidualized and beyond rational treatment -- in Bent~'s case units 

of pleasure and pain. They are a liberal expression, for they are 

framed so as to avoid fundamental questions about substantive justice 

which must be faced when dealing with the nature of good and the per-

son. The utilitarian and egalitarian doctrines then are simply 

another fonn of private law which champions a different method of re-

source allocation. 

We have been mistaken to use the liberal point of VIew to exalt 

the private action (including the market) and private law and to de

~See TWo, A, infra, re Nozick and Four, A, infra, re Hayek. 
3Set forth in TWo, A, infra. 
See Rawls, Theory of Justice 302; and Dworkin's essays on Equality 
discussed at Four, A & I, infra. 
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grade collective action and public law. 

5. What is the nature of these aspects of liberal jurisprudence? 

We should not take than as constituting law either in actuality or in 

the ideal. Take, for instance, Kant's notion of law above. 

Law .. ~ merely respects the relation of choice to choice ... 
. [N]o question is made as to the matter chosen. The fonn of the 
choicy, i.e., the choice considered as free, is alone regarded. 
• • • 

~licit in it are the four aspects of jurisprudence stated above: i) 

that law is concerned to allow and forbid, ii) that law is to be con-

ceived of as distinct from substantive morality, iii) that justice is 

fonnal and iv) that law concerns relations ~g private individuals. 

Now compare that liberal idea of law with law as it is in the United 

Kingdom or the United States. There are many areas of public law 

which are not reducible to the above principle. Examples are regula-

tion of industrial health and safety, labour law, environmental law 

and law relating to health. What's more, private law such as tort and 

contract are pe~ated with matters of substantive public welfare 

what are called policy goals -- aside from and often not reducible to 

matters of individual choice. Take for instance, the Unfair COntract 

Terrrs Act 1977 in United Kingdom law, or Section 2-302 of the Unifonn 

COmmercial COde concerning unconscionability. Law is not 'liberal' in 

the sense that it comports with the above conceptions. 

We take these aspects as representing same heyday of liberalrsn 

but the falsity of this conception was stated long ago by ~~. Justice 

Holmes: 

1 

The case is decided upon an economic theory which a large 
part of the country does not entertain. .. It is set tIed bv 
various decisions of this court that state constitutions and 

Ohe, B, 4b, supra. 
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state laws regulate life in many ways which we as legislators 
rrright think as injudicious, or if you like as tyrannical, as 
this, and which, equally with this, interfere with the liberty 
to contract. Sunday laws and usury laws are ancient excnples. A 
more modern one is the prohibition of lotteries. The liberty of 
the citizen to do as he likes so long as he does not interfere 
with the liberty of others to do the same, which has been a 
shibboleth for same well-known writers, is interfered with by 
school laws, by the Postoffice, by every state or municipal in
stitution which takes his money for purposes thought desireable, 
whether he likes it or not. The 14th Amendment does not enact 
Mr. Herbert Spencer's Social Statics. The other day we sustained 
the Massachusetts vaccination law. united States and state stat
utes and decisions cuttings down the liberty to contract by way 
of combination are f~iliar to this court. TWo years ago we up
held the prohibition of sales of stock on margins, or for future 
delivery, in the COnstitution of california. The decision 
sustaining an eight-hour law for miners is still recent. Same of 
these laws errbody convictions or prejudices which judges are 
likely to share. Same may not. But a Constitution is not In
tended to embody a particular economic theory, whether of 
paternalism and the organic relation of the citizen to the state 
or of laissez faire. It is made for people of fundamentally 
differing views, and the accident of our finding certain opin
ions natural and f~iliar, or novel, and even shocking, ought 
not to conclude our judgment upon the question whether statutes 
embodyiyg them conflict with the Constitution of the united 
States. 

Nor should we take them as a blueprint to create a new order, 

even if jurists sometimes present them in that way. Merely stating 

the dichotomy between law as it is and the libertarian doctrines 

demonstrates how radically we would have to alter law to canfonn to 

this ideal. And the ideals of egalitarian liberalism are equally far 

fetched. Take the second principle of John Rawls: 

Social and economic inequalities are to be arranged so that they 
are both: 

(a) to the greatest benefit of the least advantaged, ~onsist-
ent with the just savings principle, and 

(b) attached to offices and position~ open to all under condi-
tions of fair equality of opportunity. 

And imagine the radical change it would entail. 

It is not simply that confonning law to any of 

lLoChIler v. New York, 198 U.S. 45, 74--70 (1905) (dissenting). 
4Iheory of Justice 302. 
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proposi tions would entai I changes which would el iminate much of what 

we find valuable in our law as it stands. It is that the very enter-

prise of making reality confo~ to lirrrited doctrines of any sort 

seems to be at variance with the scepticisnwhich gave rise to the 

liberal impulse in the first place. We have noted above Hayek's as-

sertion that altering society to confo~ to an egalitarian liberalism 

is an unacceptable 'social engineering' (which he calls 

totalitarian). But altering law to confo~ to Hayek's libertarian 

liberalism suffers from the sarre defect -- it seeks to engineer law 

in a way which does not respect the insight 'that we should not be 

able fully to shape human affairs according to our wishes. 

that . • • true rational insight into the role of conscious reason 

seems to indicate that one of the most irrportant uses is the recogni

tion of the proper limits of rational control,.l 

The effort to describe reality by relation to a few conscious 

propositions and the impulse to remake reality according to a few 

propositions are impossible and undesirable. Take the following. 

(1) Law should be limited to establishing 2and protecting 
rights to life, health, liberty and possessions. 

(2) The ha~ principle of John Stuart Mill, quoted above at 
(he, C, 2. 

(3) Kant's idea of law as respecting choice, quoted above at 
Q,e, B, 4b. 

(4) The two principles of John Rawls. The first .is that 'each 
person is to have an right to the most extensive total system of 
equal basic !iberites comparable with a similar system of lib
erty for all. The second has been quoted immediately above. 

IF•A. Hayek, 'Kinds of Rationalism', in Studies In Philosophy, Politics 
)and Economics 82, at 93. 
~Anarchy, State and Utopia 10. 
3Theory of Justice 302. 



(5) The purpose of justice is 'wealth maximization,.1 

(6) 'The creed which accepts as the foundation of morals, 
Utility, or the Greatest Happiness Principle, holds that actions 
are right in proportion as they tend to promote happiness, wrong 
~s ~hey tend to produce the reverse of happines~. By happiness 
IS Intended pleasure, and the absence of pain.' 

Why do the authors assume that reality is such that there are 

meaningful statements of justice which can be made In a few sen

tences?3 

It is ironic that these ITo/ths of conceptual utopia, have been 

born of scepticism about human judgment and wariness of human nature. 

The condition of law at any time -- including future time -- IS a 

complex cloth woven of historical contingency accidents, his-

torically bound belief, the thoughts and activities of many, varied 

and historically bound actors as well as, I shall argue, of that 

which is more than contingent -- ideas, good, the nature of the per-

son, the human predicament. The liberal doctrines above have affected 

this law, but they do not and could not constitute this law. They are 

juri sprudence notions about law -- not law itself. They are as 

food to the body. They are not the body, nor can they be. But they 

act to change the character of the body, gradually, as time goes by. 

Libertarian and egalitarian liberalism are both dealing in ~th 

at this level. 

At another level, the aspects of liberal jurisprudence are used 
. 

directly to govern legal decisions. That is, they are used conceptu-

ally consciously and for their content -- as if they stated a 

lRichard Posner, The Economics of Justice 60--87 (Cambridge, ~~ss., 
Harvard Univ. Press 1981). 

2J •5 • Mill, 'Utilitarianism' in Utilitarianign, Liberty and Represent-
ative Government 1, at 6. 

3And why do others assure that reality is such that we could describe 
, I aw ' e a s i 1 y • 
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truth. In this sense they are doctrines. One way of proceeding IS to 

h th · t I· d 1 F h . I f s ow elr concep ua Ina equacy. or t ey are SUlp y wrong i they 

are meant to be conceptual doctrines. But this would be an incomplete 

argument. For most legal thought is sophisticated enough to accept 

that these doctrines are not truths but rules of thumb. Treating them 

as doctrines which are meant to be conceptually true misses what 

seems to me to be the essence of liberalisn -- its wariness about the 

conceptual abilities of the mind. If the doctrines are born of that 

wariness, then they themselves must be practical methods, rather than 

conceptually true. 

Thus, at a third level they are practical methods. As such, they 

are not properly propositions which claim to be true, but are tenden-

cies which are at the same tirres ways of dealing with difficult legal 

problems in light of intractable philosophical issues and ways of 

avoiding the intractable issues concerning the nature of good and of 

the person. 

The fourth level is structural. (By structural I do not mean in-

variable.) Without being aware of it, jurists use liberal ways of 

thought and such use affects law. I have presented the juridical 

units in this way. But each of the aspect of liberal jurisprudence 

can be seen as structural. 

6. I ~ not suggesting that the separation we have made of law 
. 

fram substantive morality is without merit. I ~ not suggesting that 

Arthur should discard ideas of liberty, precedent, statute, rights, 

rules, obligations, formal justice and private law. For they are part 

of an ingenious system to put into effect the principles of tolerance 

lUsed by DUncan Kennedy in 'Legal Fonnality', 1 J. of Legal Stud. 351 
(1972). 



and respect for the person, which principles reflect a profound vi~' 

of the person. They do this by imposing liability not for status, but 

for particular acts, by use of the many means listed above. 

But they are part of a mistake in reasoning which has us avoid 

fundamental issues. If they have merit, it is not for same conceptual 

quality which they have. It would be a mistake to think that the doc

trines represent same transcendental entities, for that is at odds 

with the basic insight about then -- that human activity is not 

susceptible to such rational detennination. And their merit as prac

tical doctrines may be asserted and agreed to, but the truth of the 

matter is that their merit as practical doctrines is problematic. For 

the very basis for their merit -- profound ideas about good and per

sonality which are necessary to their proper appreciation is 

avoided. 

MY suspicion is that our ideas of liberty are used to limit our 

idea of law in order to limit our obligations to each other. For when 

the fundamental issues are encountered rather than avoided, the con

clusion must be that our obligations are much greater than our 

current method of thinking will allow us to conceive. 



D. A Note 

1. Such dissatisfaction widespread. 
2. Natural right resurgence. 
3. Natural law resurgence. 
4. Critical legal studies. 

1. It would be misleading to suggest that the dissatisfaction 

with the melange of concepts outlined in Parts B and C is not widely 

felt. There are many critiques of this state of affairs. And indeed 

jurists might better be distinguished not by whether they are satis-

fied with this concept of law or not, but by how far they are willing 

to wander from the conventional in trying to refonn or revolutionize 

law. Many works both of jurisprudence In general and of the phi-

losophy of law have brought about a slow refo~tion of these 

concepts. I have learned as much from those that I criticize here as 

those that I follow. It seems proper to me to acknowledge the 

attempts to relate law to its metaphysical ground and to note haw 

this work differs from them in important respects. 

2. One group of writings are those which attempt to create a ra-

tional basis for law which IS natural right oriented. They are either 

concerned with a rational, deontological basis to law, or with a very 

limited set of natural rights which leave the bulk of human conduct 

to the discretion of the individual. person. The ones I ~ concerned 

with are Robert Nozick's Anarchy, State and Utopia, John Rawls' A 

Theory of Justice, Alan Gewirth's, Reason andt-.toralityl and Ronald 
, 

Dworkin's Taking Rights Seriously.~ These works would seem to address 

!(Univ. Chicago Press 1978). 
~(Carrbridge, \bss. Harvard Cniv. Press l Q 77). 
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mf dissatisfaction, for they seem to seek to grOWld law in 

non-mmdane reali ty. There is no need to deal wi th them at length 

here, . for Chapter 1Wo is devoted to them. 

3. Another sets of vuorks is natural law oriented. The best rmd-

ern exanple is Jom Filmis' Natural Lawand Natural Rights.· Dr. 

Finnis posits seven basic values that are metaphysically grounded, 

though not 'universals'. He develops a theory of law using these ba

sic values and the idea of basic values. It has served to refute many 

misconceptions about natural law theory which were expressions of the 

liberal sentiment. It also gives a coherent account of a natural law 

which does not do violence to our concern for tolerance. It has been 

fomative in my own thinking. 

But I don't think that Dr. Finnis' theory addresses the real 

concern about the relation be~en universals and liberty. At the end 

of the day, the implications for justice of Dr. Finnis' values are 

not all that different than those of the quintessential liberal prin

ciple that no conduct should be prohibited unless it can be shown to 

cause hann. To be sure, Dr. Finnis' values would seem to al109l for 

hann which is more than physical: his discussion of sexuality, for 

instance, suggests that he believes that pornography could cause emo-

tional hann even where there is no direct physical hann. But that 

idea is not alien to much modern liberal thinking. What is mere sig-

• 
nificant is that Dr. Finnis' values, although they relate to same 

universal, are instances of the liberal juridical units discussed 

above. They describe areas of human conduct: aesthetics, religion, 

friendship and ccmnmi ty, search for truth. But they do not infonn 

us, for instance, VIllat is a good friendship or good re 1 igious 



practice. The key statements about these values· are (i) that ~~ 

should direct our lives in a serious way toward 'participation' in 

them in a way that is appropriate to us; and (ii) we should not 1n-

terfere in the pursui t of these value by another. \~en we real i ze 

that Dr. Finnis' values have been stated broadly enough to cover 

nearly all human activity, we can then translate his principle into 

ones which are very traditionally liberal -- each individual person 

is responsible to direct his own life In a serious way and no inter-

ference with another's activity is justified except to maintain 

freedom of action for all. In this regard, Natural Law and Natural 

Rights has restated the liberal creed with a metaphysical gloss but 

without any profound change. It IS still characterized by the avoid-

ance of profound questions about the nature of good and of the 

person, which questions, when addressed, raise the difficult problem 

of how diverse human conduct can be reconciled with a concept of 

good. 

This avoidance becanes apparent whenever Natural Law and Natural 

Rights canes to a difficult point about authority and freedom. The 

di lenrna is this. It would seem that any hurmn enterprise (such as 

law) would require that human activity have a ground, that IS, that 

the nature of reality is such that the meaning we give to an activity 

is not necessarily illusory. But if values truly have a metaphysical 
. 

ground, then same actions will be wrong and some right by standards 

which are not merely human -- which are not those of the actor or of 

the legal system which is judging him. If that is the case, then a 

particular activity might be wrong aside frern·any harm it does to 

saneone else; and its wrongness IS a reason for doing something about 
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it. In other words, as soon as value is not rrerely a human artifact, 

then there is a reason for being authoritarian, and same special 

reasons are needed to explain why a foul activity should be toler-

ated. Another way of stating this problem is to ask how we are to 

judge whether an activity is wortlwA1ile or not. When Dr. Firmis ap-

proaches this dangerous area, he avoids the dilemma by resort to 

those 'of superior understanding'. 

If one is not so fortunate in one's inclinations or upbringing, 
then one's conscience will mislead one, unless one strives to be 
reasonable and is blessed with a pertinacious intelligence alert 
to the forms of human good yet undeflected by the sophistries 
Which intelligence so readily generates to rationalize indul
gence, time-serving and self-love. (The stringency of these 
conditions is the pennanent ground for the possibility of au
thority in morals, i.e., of authoritarian guidance, by one who 
meets these1conditions, acknowledged willingly by persons of 
conscience.) 

Dr. Finnis does not tell us what those of superior understanding 

should do when they realize that drinking, smoking and eating food 

filled with fats and additives are injurious to physical health and 

self-respect. And what should they do when persons of conscience or 

not fail to acknowledge their superior understanding? Should they ban 

those goods or should merely make a statement of what the person of 

superior understanding thinks? In the tradition of liberal thought, 

Dr. Finnis avoids rather than deals with the implications of values 

that have same substance. 

4. A third set is those critical legal scholars whose effort is 

to deal with the problem of good inherent in the legal enterprise. 

The most important work of critical legal scholarship to me has been 

Roberto Unger's Knowledge and Politics. 

Professor Unger states a theory of good and of personality and 

INatural Law and Natural Rights 125. 
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does so in te~ of metaphysics. He deals with the issue of the rec-

onciliation of the universal and the particular. I find Knowledge and 

Politics to have influenced me Irore than any other single 

jurisprudential work. 

This dissertation differs from Professor Unger's treatrrent In 

three respects. First, the critique of consciousness contained In 

Cllapter Four and Five has nothing ccrrparable In Knowl edge and 

Politics. Second, the theory of tolerance which I offer differs fram 

all other theories in that it is part and parcel of a metaphysical 

theory of the person. Third, I employ a distinction beVween the con-

ceptual and the practical bases for liberalism which, I think, 

results in a Irore profound critique and appreciation of liberalism . 

• 
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E. A Genealogy of Law 

1. The purpose is to unravel the cloth of liberalism. 
2. It depends upon a distinction bebNeen 
a. the logical or conceptual, and 
b. the experiential or practical. 

3. The argument is at once a critique and reconstruction 
a. of liberalism as a conceptual matter, and 
b. of liberalism as an experiential matter. 

1. The purpose of this dissertation is to unravel the cloth of 

1 iberal ism. 

2. crucial to this effort is a distinction between the logical 

or conceptual on the one hand and the practical or experiential on 

the other. For I have alleged that liberalism is better appreciated 

for its practical wisdom than for its conceptual truth. 

2a. That an idea can act conceptually or logically (has logical 

quality) asserts the following. (i) It asserts that there is same way 

of fonning ideas so that they will provide a proper ground for human 

understanding and activity. (ii) It asserts that ideas can embody a 

reality other than that given to them by the needs of the human psy-

che. And (iii) it asserts that ideas can act in this way by virtue 

of their content that is, that which we hold In our consciousness 

is samewh~t equivalent to the reality we mean it to represent. It can 

be used in a syllogism, to give us more than a tautology, but to gIve 

us same insight about reality. Hence I call it having logical or con-

ceptual quality, for then the use of ideas for their conceptual 

contents, and the use of ideas in logical reasoning makes sense. 

We can assert that ideas are capable of having conceptual qual-
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ity (potentiality) or that a particular idea has or lacks such a 

quality (actuality). Obviously, we could hold to the belief that 

ideas are capable of having conceptual quality, while doubting that 

they necessarily do so, they most often do so, and that a particular 

idea has such a quality. 

An example of such an idea is 'Thou shalt not kill' considered 

as a commandment fram God. Another is the belief of Renaissance art

ists that there are certain proper proportions for the human body. A 

third are the propositions of mathematics, say of Euclidean geometry. 

A fourth are New1on's laws. Each of these has been understood as be

ing a true statement about reality -- that which we hold In our 

consciousness being somewhat equivalent to the reality we mean it to 

represent. 

2b. en the other hand, we can consider ideas to be practical or 

experiential. That an idea can act practically or experientially does 

not deny (i) and (ii) above. That IS, it accepts that ideas can act 

to provide understanding and as a proper guide to human activity. And 

it accepts that ideas are capable of embodying a reality other than 

that given to them by the needs of the human psyche. But i t den ies 

(i i i) that ideas act properly by virtue of their content -- that that 

whic.,h we hold In our consciousness is s CXl'E'Mla t equivalent to the 

reality we mean it to represent. To me the good sense of the scept i-

cism inherent in enpiricism and pragmatism IS that ideas are 

worthwhile as guides to understanding and conduct -- not for same 

conceptual quality, but for sane characteristics \\hich we gIve thu;; 

by virtue of sore experience which is beyond ideas thffllSelves. Ideas 
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are practical then both as an expression of experience and a guide to 

it. And when we appeal to such ideas, we are not appealing to their 

conceptual quality, but to human experience. 

By" experience is not meant 'derived frem sense data'. If we 

could have dependable ideas based in sense data and logical deriva-

tion frem them, then these ideas would have, to my mind, a conceptual 

or logical quality. By experience is meant that between reality on 

the one hand, and an idea on the other, is a wealth of 'being human' 

so that the content of any idea should not be seen as equivalent to 

the reality we mean it to represent, but is the product of the per-

son, for better or worse. Its being experiential or practical may 

give it a worth or quality it would otherwise not have. Rather than 

an idea being the product of a logical train of thought, it is seen 

as a product of the person in a way that cannot be traced back to any 

ontological entity. 

All of the above examples of conceptual truths can just as well 

be seen be seen as experiential. The prohibition against hamicide can 

be seen not as a commandment frem God or as the representation of 

same transcendent entity, but as the result of practical experience 

that prohibitions of killing are necessary to maintaining a civilized 

. society. And Euclidean geometry, laws of perspective, and Newtonian 

laws of physics can be seen in non-Euclidean geometry, 20th century 

art and the theory of relativity, as ways of looking at reality. but 

not as reality itself. 

We can say that ideas are capable of having experiential quality 

(potentiality) or that a particular idea has or does not have experi-
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ential quality (actuality). We could hold to the belief that ideas 

are capable of having experiential quality, while holding that it is 

not necessary that they do, . and that a particular idea does not have 
. 

such quality. In addition, we could hold that ideas are capable of 

having both experiential and logical quality. If we take faith as 

being not an instance of a method of thought but as experiential, 

then Aquinas' assertion that we can conclude there IS a God both by 

reason (a type of the conceptual) or by faith (a type of the experi

ential) is an example of holding both. 

That ideas are experiential does not mean that they are useless, 

but it does mean that we cannot use than in the s~ ways as ideas of 

conceptual quality. Same philosophers of morality argue that (i) 

there is no contradiction between x holding a belief that abortion is 

wrong and y holding the opposite belief and yet (ii) the beliefs are 

not meaningless. That ideas are experiential means that they are ca-

pable of being worthwhile, but that they cannot properly be used 

conceptually for instance, by application of the principle of 

non-contradiction. 

This does not mean that practical ideas cannot be the basis for 

theory, but that the significance of theory based on practical ideas 

• will be radically different than the significance of theory based on 

ideas which are supposed to have logical quality. Theory based In 

ideas which are supposed to have logical quality is meant to be taken 

very earnestly .. Theory based in practical ideas IS meant to be a 

tool, a rule of thumb, or even to be taken tongue In cheek. 

Hence my distinction between that which is conceptual or logical 

CNEE.OCC 



and that which is experiential or practical. 

That ideas are practical or experiential has dominated British 

and American thought. Liberalism has been fashioned of this cloth. 

It seems to me that a great deal of criticism of liberalism is mIS

placed In that it concerns its conceptual quality when its essence is 

in its practical nature. It also seems to me that much of the defence 

and use of liberal insights is misplaced for the same reason. Hence 

what I propose to do is trace the genealogy of our modern idea of law 

back to its logical and practical ancestors in order to understand 

liberal law. This is, of course, an analytical and synthetic rather 

than an historical genealogy. 

3. My argument is at once a critique and a reconstruction. 

3a. Chapters TWo and Three set forth a critique and reconstruc

tion of liberalism as a logical matter. It argues that liberalism 

does not make sense as a conceptual doctrine. 

The argument is made in te~ of liberty as categorial limita

tions on the authority of the state. For such liberty to have 

conceptual quality, it would have to be based in same ontological 

ground which is outwi th the contingency of ei ther rrundane human 

desire or mundane natural reality. That is, it will have to have a 

metaphysical ground. Chapters TWo and Three argue that no serious 

metaphysical theory will support the categorical limitations on the 

authority of the state inherent in liberalism. Metaphysical argument 

wi 11 only infonn us of the conceptual truth that we have a plenary 

obligation to do good. We carmot conclude as a conceptual matter that 

we have limits on that obligation. Limits on that obligation. and 
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therefore the realm of rights and liberty, are practical. Liberalisn 

should be properly understood as a practical doctrine. 

3b. Chapters Four and Five set forth a critique and reconstruc

tion of liberalism as a practical matter. 

Liberalism as a practical doctrine is'properly based In a theory 

of the person which accounts for the experiential nature of thought. 

No theory of the person is adequate unless it is based in the onto

logical ground to human activity which is the conceptual conclusion 

of Olapters Two and Three. No such theory of the person is adequate 

which does not allow for the diversity and tolerance of human activ

ity which is the experiential insight behind liberalisn. Chapters 

Four and Five set forth a theory of personality Which reconciles the 

non~dane ground to good with the diversity of human activity. That 

theory of personality suggests that liberal law as a practical matter 

is mistaken and deleterious. 
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Cllapter 'IWo 

Natural Rights and the Authority of the State 

A. Therre 

1. Therre. 
2. The nature of natural rights. 
3. The argunen t a imed at 
a. the libertaian (NOziCk), and 
b. the social democrat (Dworkin). 

4. Theme -- bis. 

1. This chapter argues that the cammon practice of using natural 

rights to justify limits to state authority is a mistake. The argu

ment that the state cannot legitimately interfere with ITo/ property, 

my person, ITo/ physical liberty, my freedom of expression or other 

alleged rights because it would interfere with my natural rights 

is wrong. This chapter assumes that basing rights in same metaphysi-

cal ground is a meaningful exercise -- that is, that in same sense 

the phrase 'natural right' talks about something that is real, not 

fanciful. The argument is that there is no coherent conception of 

natural rights from which one can draw the conclusion that the 

. scope of state authority should be limited. The very assertions nec-

essary to expound a coherent conception of natural rights entail 

powerful assertions about the state and state authority. 

2. By natural (or fundamental) is meant forrrative as opposed to 

instrunental. We use rights instnnentally when we conceive of ends 
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and then create a legal or even moral right as a means of attaining 

that end. In this sense they are artificial (but not unimportant). 

Rights act fundamentally or fo~tively when we conceive of our end, 

or properly justify our end, by relation to rights. Rights are often 

used in law and morality in this way. certainly, one may deny that 

rights act fundamentally at all (or at least do not properly do so). 

Also one may understand a right as being fundamental and instn.mental 

at the same time. For instance, the right to expression in the First 

Amendment to the United States COnstitution may act fo~tively in 

that it embodies something that IS basic to humans -- a respect for 

persons and which therefore acts to guide legal decision. And it may 

act instrumentally in that it provides for political debate which, 

J.S. Mill argues, will bring about better government. Natural right 

theory appeals to rights as fo~tive although it doesn't preclude 

rights as instrumental. 

Natural rights can act fo~tively by virtue of a ground in a 

reality which is not of human making. They refer not only to natural 

as opposed to artificial, but to a reality which is not physical 

alone, but is metaphysically based. When we make reference to a right 

-- say, freedom of expression -- we are saying something more than 

that our society values freedom of expression, or our political sys

tem values freedom of expression, or our legal system protects 

freedexn of expression, or I value freedcrn of expreSSIon. \\'e are ap

pealing to a sense of right that includes something additional to all 

of the above. That sense is that rights have a ground in something 

that exists logically prior to any manifestation of them in 
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space and time, either as a human artifact or as same physical 

reality. That existence in space and/or tirre I shall refer to as mun

dane or earthly. The something that exists logically prior to mundane 

existence, may be called the transcendental or metaphysical, but I 

shall also call it the non~dane. Rights are alleged to be natural 

in the sense that they depend for their force upon a ground in a na

ture which is rrore than rnmdane, though that tenninology is spoi I t by 

our vi ew of na ture as the mmdane. 

I am concerned wi th four elanents of natural r-ights theories. 1. 

Each of these theories appeals to the ultimate dignity of each person 

or the person being deserving of respect. 2. That respect or dignity 

exists by relation to a faculty of the individual to detennine his 

own conduct and a view that self-detennination is essential to the 

person. Chapters Four and Five question the practical insight that 

self-detennination is the essence of the human person. 3. The sub

stance of the individual's activity does not have a non~dane 

ground, at least of any significance. l It is a matter for the person 

to detennine individually. 4. The respect -- the obligation itself -

nonetheless has a non~dane ground. What characterizes natural 

right theory, as opposed to natural law theory, is the dichot~ be

tween the transcendental ground for rights and dut ies and the rnmdane 

ground for the substance of human activity. Natural right is charac

terized by a claim for the logical quality of right which is not 

shared by the substance of human activity. This chapter argues that 

the dichotomy is a conceptually impossible one. Rights, to the extent 

lei. Santayana as quoted in One, B. 
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they pretend to a non-mmdane grotmd, do not make sense wi thout a 

non-mmdane grotmd to the substance of htmml activi ty as well. 

It is by virtue of their non~dane ground that natural rights 

can act to legitimate law and justify action. But if we look into 

this grotmd -- a groUnd that is always assumed but never explained1 

we shall see that it is inadequate to support the idea of law 

which it is used to support. MOst importantly, it is not capable of 

justifying categorical limitations on the authority of the state. The 

jurp fran a non-mmdane ground for human rights to categorical 

limitations on the authority of the state is an example of the 

logical mistake characterized in One, B, Above. 

To the contrary, the non~dane ground for law is such, it is 

argued, as to entail the plenary authority of the state. By the ple-

nary authority of the state is meant that there is no argument for 

categorical limitations on the authority of the state which can be 

properly made by appeal to the non~dane grmmd to law and rmral

ity.2 The use of natural rights to justify disabilities to the 

authority of the state then is flawed in that it depends upon an 

imperfect account of ground for rights. Limitations on the authority 

of the state will be properly made by relation to the practical or 

experiential. Natural rights theory is flawed for its failure to as-

sess the practical nature of any proper justification for 

disabilities on the authority of the state. It is the effort of Chap

lSee, e.g., the first pages of Robert Nozick, Anarchy, State and Ltopia 
(~ford, Basil Blackwell 1974). 

4fhe OED defines 'plenary' as meaning 'complete, entire, perfect, not 
deficient in any respect' ... 'absolute, unqualified ... a plenary 
... power' ... 'possessing full powers or authori ty. \"u1. op q()l. 
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ters Four and Five to set out the proper basis for such lirrritations. 

3. The argument of this chapter is airred at two distinct groups. 

3a. The first group uses natural rights. to set up theories of 

the state under which rights are the sole legitimizing principle to 

law. Such theories are to my mind depraved in their effort to justify 

great and stark, categorical disabilities on the authority of the 

state in the narr.e of the transcendental. Robert Nozick's Anarchy, 

State and Utopia is an exan:ple. Its argument may be restated In 

simple terms as follows. HUmans are endowed with certain natural 

rights which have a significance beyond that given to them by civil 

society. These rights are to life, health, liberty and possessions. l 

Humans are justified in taking individual action, and on the basis of 

that, collective action and then even collective action which mo-

nopolizes the use of force through the state of the title, In order 

to guarantee that individuals are secure in enjoyment of those 

rights, that is to avoid the interference with rights which results 

from the anarchy of the title. The rights of Robert Nozick are 

'exclusive' -- they are the sole legitimizing force in the sense that 

the exercise of state power beyond that needed to secure these 

rights is unjustified because it necessarily results in the violation 

of these very rights as held by others. To put it more topically, the 

state's spending tax revenue on welfare payments unnecessary to pre-

venting interference by one individual with the life. health, 

liberty and property of another violates the rights of taxpayers ~o 

lId. at 9. citing as authority (?) John Locke, Second Treatise on Govern 
ment, Section 6. 
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suffer loss of property in order to finance these endeavours. 

This argument rests on a mistaken idea of the ground to 

morality. For Nozick's claim is not only that his are natural rights 

but that his rights state the entirety of human obligation. But if we 

think about the ground to natural rights, it becomes evident that 

property and liberty are not the complete content of (any human un-

derstanding of) morali ty and law v.hich pretends to a non-mmdane 

grolIDd. The non-mmdane ground en t ail s ideas 0 f v.ha t a hea I thy or 

good or valuable life consists of and such ideas cannot be limited to 

having property and liberty.12 

3b. The second group do not see rights as the entire content to 

law. They appeal to basic respect for the person by relation to same 

non-mmdane ground to htman rights. But they would not place the same 

kind of disabilities on state authority as does Anarchy, State and 

Utopia. They recognize social justice and public goals in same vague 

3 way. But they nonetheless distinguish between law on the one hand 

(as a manifestation of natural right) and policy on the other (which 

concerns that state power which is not constrained by natural right). 

I shall use as an exarrple Ronald D.vorkin' s Taking Rights Seri-

4 ously. (It is not clear that Professor D.vorkin grounds his 

conception of rights in the non-mmdane, but that has been thought to 

IF.A. Hayek is in this group in that he suggests that morality is not 
equivlent to Will, and yet considers social justice not to be justice 
at all. 'Principles of a Liberal Social Order', in Studies in Phi loso-

2phy , Politics and Economics at 160--77" (London, Routledge and Kegan 
Paul 1967). He wri tes: "There is only a justice of individual conduct. 
but not a separate 'social justice'." Id. at 175. 

30f course, many social democrats do not depend upon a non~dane 
ground and therefore do not came within the targets of this chapter. 

4 (Gambridge, Mass., Harvard lniv. Press 1977). 
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be the case.) Although a champion of rights, Professor Dworkin none-

theless favours the use of state power for the redistribution of 

income and to bring about social justice in ways which Robert ~ozick 

would find a violation of rights. l Yet Professor Dworkin, to my mind, 

is guilty of the mistake of natural right theorists in giving primacy 

to protection of rights over the exercise of other state power. He 

accomplishes this through the use of the terrrs principle and policy. 

A principle is a standard which is to be observed because it is a re-

quirement of 'justice or fairness or 

rnorality,2; 'arguments of principle justify 

sane 

a . 

other dimension of 

. . decision by show-

ing that the decision respects or secures sane individual or group 

'ght" 3 rl • "Arguments of policy justify a political decision by sh<Nr 

ing that the decision advances or protects same collective goal of 

the carmmity as a whole.,,4 Principles as manifestations of rights, 

trump policies as determinations of collective goals. And legal mat-

ters which do not involve rights are beyond rational treatment (that 

is, justifying 'strong discretion'), in a way that really matters in-

volving the rights of individuals or groups are not. (For instance, 

the rights thesis holds in civil cases where one of the parties has a 

right to win, but only a~tricallY otherwise: "The accused In a 

criminal case has a right to a decision in his favour if he IS In-

nocent, but the state has no parallel right to conviction if he is 

lSee 'Liberalism' and 'Why Liberals Should Care about Equality' in A 
Matter of Principle 181--213 (Carrbridge, Mass., Harvard Univ. Press 
1985). 

iTaking Rights Seriously 22. 
4 Id • at 82. 
Id. at 82. 
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guilty".l) 

My argument IS that there is no non~dane, and therefore con-

ceptual, basis for the notion that there is a fundamental difference 

be~een law as practised in the law courts whiCh superficially con

cern rights (about torts, crimes, contracts, property and natural 

justice) and the decisions of government in the modern areas of gov-

ernmental action which concern social justice regulation of 

commercial and industrial activity, provision of welfare services and 

redistribution of incame;2 I do not totally disagree with Professor 

Dworkin's emphasis on human rights, but I find the ground for that 

emphasis to be mistaken, if it is grounded in natural rights, or 

inarticulate, if it is not. 

4. It is the purpose of this chapter to show that no non~dane 

basis to morality and law can be half-hearted. Natural rights theory 

is half-hearted in that it purports to use natural rights -- or same 

less bold equivalent -- to ground law and moral obligation while de-

nying that the ground prescibes the content of our actions. It IS 

conceptually mistaken and therefore conceptually inadequate. Although 

it allows for the relativity of human conduct whiCh the modern jurist 

desires, it gives no account of the relation bebNeen the ground for 

lId. at 100. Professor Dworkin attributes this view to John Stuart ~lill 
when defending Mi II's '01 Liberty'. Id. chap. 6. 

2"The justification of decisions must take a certain fo~ -- requiring 
judicial intervention only and always to protect detennlnable pre
existing rights." Taking Rights Seriously at l2.. 
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morality and the diversity of (pernrltted) human activity.12 

l:.niis Chapter does not address two types of natural right theories. The 
first is that of Alan ~rth. It is addressed in Three, C; infra. The 

2second is that of Jacques Mari tain, The Rights of Man and Natural Law 
(London, Geoffrey Bles 1944), Which I consider to be really a natural 
law thesis and therefore not liable to the criticism levelled in this 
chapter. 
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B. Rights Are Substant i ve 

1. Statement of the argument. 
2. Fo~l natural right • • . 
3. presumes substantive morality. 
4. Substantive rights ••• still presume substantive morality. 
5. Rights do not consist of a state of mind. 
6. The argument stated in ontological terms. 

1. The first part of ITo/ argument is that natural rights do not 

have an inherent nature; they do not have a nature separable fram hu-

man well-being. It would sean evident that rights and duties are 

important, not in themselves, but for the human well-being that they 

act to establish and maintain. What is less evident is the 

implication that rights and duties will be detennined by relation to 

the nature of that human well-being. That is, rights and duties fol-

low fran and do not precede the nature of good. 

2. First let us look at 'natural rights' as asserting a forrral 

relationship be~een humans which is valid without reference to any 

substantive idea of what is good. Perhaps the best example is 

Inmanuel Kant. His theory is characterized in Part B of Cllapter (he. 

It is summarized in the (fo~l) maxim: 

Freedom (independence fran the constraint of another's will), In
sofar as it is compatible with the freedom of everyone else in 
accordance with universal law, is the one sole and origin!l right 
that belongs to every human being by virtue of his humanity. 

It combines a scepticism about the substance of morality with an a 

priori concept of rights. The prirrary implication of this VIew IS 

that the purpose of law is to provide a neutral or forrral fr~ork 

within which the individual can make his own substantive morality. A 

Lrhe Metaphysical Elements of Justice 43--4 (John Ladd trans., Indiana
polis, Bobbs-~1erril 1965). 
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perhaps rrore weak exan:ple is fmmd in H.L.A. Hart's essay, 'Are There 

Any Natural Rights?' He argues that if there are any natural rights 

there is one -- the equal right of everyone to be left alone. 1 I in-

clude Professor Hart's offering because even though he is sceptical 

about a non~dane ground for anything, he nonetheless reaches a 

conclusion strikingly similar to Kant's with much the same ilnplica-

tions. As I have noted in Chapter One, I do not consider the three 

bases for modern jurisprudence to be mutually exclusive ones but 

rather ones which we find in different proportions in different ju-

rists. 

My argument is that rights are inherently concerned with a human 

well-being that is beyond the fo~l quality of the right itself. The 

denial of this (the deontological or fo~l view) is that natural 

rights have a special ontological status which makes respect for 

rights a binding obligation and which can be understood simply by 

reference to a mundane condition of the rights holder. That condition 

consists in the capacity of the rights holder to detennine for hirrr 

self his own activity by relation to his state of mind, which 

condition is fully detennined by the fonnal right.
2 

The second posi-

tion (the ontological or substantive view) would not doubt the 

special ontological status claimed for natural rights, but would add 

that creating and preserving a realm of human choice can only be un

derstood in tennc; substantive rrorality, and in term; of the ground 

for that morality. While it may be that a ground for the dignity of 

the human's capacity for choosing is necessary to understand natural 

rights theory, that ground is not sufficient to understand natural 

164 Phil. Rev. 175 (1955). 
ZThis is Kant's notion of law quoted in One, B, 4b, supra. 
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rights theory. Natural rights presures a non-mmdane gro\IDd to the 

substance of human activity. 

3. No coherent, meaningful theory of personal ethics can be 

grounded upon the pr?position that individual self-detennination is 

valuable without reference to substantive morality. If individual 

self-deternrination alone were all that mattered to a personal ethics 

then Why would it matter? If What we choose cannot be better or worse 

Why does it make a difference Whether we choose or not? If choice 

were inportant wi thout regard to What we choose than we would exer-

cise choice haphazardly and would not value choice. In practical 

terms we do develop coherent ethical theories which place value on 

types of activity -- both for ourselves and others -- and we disdain 

or pity those Who do not act with a coherent idea of values in mind. 

In other words, the political theory of natural rights depends upon a 

concept of personal morality Which one might entertain for purposes 

of stating a pol.itical theory, but VYhich no one would entertain as 

the nature of substantive morality. Such a distinction is a conclu-

sion which must be derived from same other basis, not a starting 

point of political and legal thought. 

If freedom of choice were valuable without regard to substantive 

morality, then there would rarely be a problem of insufficient free

dom, that IS, if liberty were truly undifferentiated, then linrits 

would be justifiable. certainly one can always make choices in 

number -- such as what time to get up in the morning, what to have 

for breakfast, which tune to vmistle; such choices could occupy our 

day even if we could not choose v.hich newspaper to read, \\hat to 

WTite about natural rights or which religion to practise. That is, as 
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long as we were capable of making choices at all, even wi thin a very 

small range, we would still have freedom of choice. If the matter of 

choice is not ultimately tied to substantive morality, then the 

problem of a repressive government is not necessarily that it doesn't 

allow citizens to do what they want to do, but that citizens want to 

make choices about the wrong things. Given the premises, there is no 

basis for arguing that a person should be able to make decisions 

about particular matters, say his career, as long as he can make same 

choices. If citizens were reprogr~d, along the lines of Brave New 

World or Sle~er to have desires in less political areas, they would 

be just as well off. This is of course directly contrary to what IS 

meant by the dignity of the individual and respect for persons 

stressed by natural right theorists. 

The response of course is that the individual right to choose is 

important not for the number of choices that are offered, but for the 

ability to have a say in one's own fate. But then there is no way 

that this objective can be made important without the substance of 

what is being chosen being important. If a particular type of control 

over one's life, say deciding to practice a particular religious 

faith, is important, rather than the simple fact of choices, say how 

many flavours of ice cream to choose from, then there is sanething 

about the subject matter which is important. And it must be important 

aside fram what the individual person detennines to be important. 

That is, there must be same independent basis for it. Otherwise our 

mind game could work. For if the state could convince us all that Ice 

cream flavour is important, but not, say, religious belief (~hich is 

mandated), then we would have satisfied this conception of for.:~tl 
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natural right by protecting freedom of choice of ice crerun flavours. 

But this would not satisfy the philosopher because there IS 

something important about religion even if not recognized by any par

ticular person. 

Without the idea of substantive morality, we cannot explain why 

we go about making decisions the way we do. The importance given to 

reflection and argumentation implies that what is chosen, rather than 

the fact of choosing, is important. If 'choice' were abstractly irrr 

port ant we would be content to have that choice exercised In a 

frivolous manner we could not distinguish between caprice and 

reasoned decision. NOt only do we engage in argumentation when we 

have to make a decision, but we do so within shared cultural pat-

terns positive morality, religion, social custom and law. That we 

do so suggests that what we are after is not the fact of choice, but 

the quality of it. 

4, Rights and obligations are often characterized by the nature 

of the relations between humans, rather than by the human well-being 

to be sought. That IS, same natural rights theories do not assert a 

fo~l relationship between humans which is valid without any refer

ence to any substantive ideas of what is good, but assert substantive 

precepts that govern human relations, such as rights to life, liberty 

and property. The rights of John Locke and of his successors such as 

Robert Nozick state a specific desirable relation berween humans in 

that they protect the physical person, his liberty and his 
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property. 123 The 'social primary goods' of John Rawls -- liberty and 

opportuni ty, incare and weal th, and the bases of self-respect 

state specific proper relations. 4 The First ten amendments to the 

u.s. COnstitution and other bills of rights such as the European COn-

vention on l-bnan Rights can be looked upon as substantive In this 

sense. 

But the substance of these rights is limited, for their content 

concerns the relations be~een people as opposed to the content of 

what is good for people. For instance, John Rawls' primary good of 

self-respect seems to concern the content of what is good for per-

sons, but upon further ex~ination it reveals itself as a vehicle for 

the individual person's detennination of value. 

First of all. .• it includes a person's sense of his own value, 
his secure conviction that his conception of good, his plan of life, 
is worth carrying out. And second, self-respect implies a confidence 
in one's abilit~, so far as it is within one's power, to fulfill 
one's intentions. 

This is the archetypical rights point of view that life concerns de-

tennining one's own ends and then achieving them. These 'rights' add 

that there are specific and detenninable relations among persons 

which are conducive to this enterprise. 

We would still be mistaken to think that it is the right rather 

than the well-being which we are seeking to protect. The nature of 

\)ne may contrast this with the concept of liberty in English law. There 
liberty is the residual power left to the citizen after the positive en 
actrnents of the legal system. This liberty seems to be undifferentiated 

4f.hat is, the liberty to buy one brand of soap powder over another is of 
the s~ nature as the liberty to express one's dissent to the installa 
tion of nuclear warheads on English soil. One may argue that in deed 

3English courts respect cert~in types of liberty more than others, and" 
also that implicit in this conception of liberty, but unaCknowledged, 

4j~~~w~~~t~n~eory of Justice 303 (cambridge, ~~ss., Harvard Univ. 
5Press 1971). 
Theory of Justice 440 (emphasis added). 
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the right, and therefore the substance of respecting the right, does 

not derive entirely fram same feature or features of the relations 

between hunan beings rather than framwhat is good for hurmns. For 

exan:ple, suppose we view the criminal law, and speci fi cally the crime 

of robbery, as a positive law justified as a protection of the 

1 natural right to physical security and property. 

The nOnDal explanation would be of the sort that every human 

has a right not to be robbed in that robbery denies the victim the 

physical security and control over possessions necessary to his well-

being which does not consist solely of not being robbed. We could not 

describe robbery as an evil other than in terms of the detriment the 

act works on what is good for a human being, for instance, its inter-

ference with one's sense of community, care of f~ily, appreciation 

of beauty -- that is, its interference with any concerted effort to 

live a 'good' life. understanding rights in terms of that good may 

not be complete; there may be other elements to rights, but no under-

standing without reference to the content of What is good for humans 

would be satisfactory. 

It would be difficult to understand the meaning of that right 

without reference to the content of what is good for humans. Does the 

mere respect of cain for Abel's property and person (his failure to 

do something to Abel), manifest metaphysical propriety in the uni-

verse? One might say that it is proper for cain to respect Abel's 

rights, or for Abel to respect cain's rights, but can we say that 

the actual respect, the phenomenon of non-interference, manifests 

entirely the metaphysical entity of ~hich we speak? The phenomenon of 

II take that to be, for instance, the view of Robert ~zick. 
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me, sitting in Scotland and not robbing everyone in O1ina would then 

be a sufficient description of natural right. under this approach 

there would be much aright in the world and interestingly enough, 

more aright the more people we are! But there would also be much ab-

surdi ty. For if natural right means, for instance, respecting the 

life, liberty and property of others and if natural right has meaning 

without reference to the substance of human well-being, then we would 

most further the right if everyone did nothing at all. We would seek 

to avoid not only intentional interference with another but also 

negligent and even innocent interference with others' lives, liberty 

and property. We would achieve the ideal of natural right theory if 

no one did anything at all. That view is absurd because such in-

action would frustrate human activity which we consider necessary to 

that which is worthwhile in human life. No natural right theorist has 

argued that natural rights entail this cosmic lethargy. Indeed, 

Robert Nozick, for ex~le, goes to great length in describing the 

utopia of his book in terms of human activity. 

Thus, the relation be~een individuals described by any natural 

right or set of natural rights is not a 'category' of itself, but ex-

ists only in conjunction with the good it embodies and serves. 

5. NOr does it do to assert that the propriety of respecting 

rights consists entirely in the state of mind of the one holding the 

obI i gat ion. kl ex~le of such a view would be that roorality only 

comes of respecting the rights of others when we are tempted to do 

otherwise. 1 This ~taphysically based self-denial does not provide a 

coherent basis for natural rights theory. certainly I ~ no longer 

lE.g., Kant, Groundwork of the Metaphysics of ~bra1s in The \bra1 Law, 
Paton, trans., 65--66. (London. Hutchinson. 1948). 
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being upright by sirrply doing nothing. I would be acting roorally only 

if, for instance, I were tempted to rob ITo/ neighbour but resisted 

the temptation. But this view is nonetheless absurd. If self-denial 

on the part of the duty holder apart fram any substantive good which 

we are trying to protect or maintain, constitutes a natural right, 

then we would have to place a value on frustration that we have 

never before placed. NOt only would we have praise for those who re-

sist temptation, but we would be acting better to seek temptation in 

order that we might overcame it. Instead of praying to avoid tempta-

tion as we do in the 'Our Father', we would seek to increase our 

incidence of temptation and, charitably, that of our fellow creatures 

so as to increase our ultimate denial of temptation. (At the same 

time we would seek to improve our self-discipline). The government, 

for instance, would be following natural rights theory were it to use 

modern advertising methods to condition us all into coveting each 

other's goods while at the same time disciplining us not to steal 

them. While the above may provide a certain cynical insight into the 

relation between advertising and criminal law in a l'IDdern consumer 

society, that relation is an affront to, not an ex~le of, respect 

for human rights. It is just this sort of manipulation of the person 

that would most offend the natural rights advocate. 

I am not arguing that se If -deni a lis i rre I evan t to mora I i ty. My 

argument is that natural rights do not consist of self-denial alone 

without reference to the content of what is good for a person. They 

would have their character only by relation to that good. 

6. We rrust distinguish an episterrological and an ontological 

point. We may conclude that any detennination of vmat to do In any 
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instance is problematic. That is an epistemological conclusion 

(similar to the [A) of Santayana quoted in Chapter One). It does not 

entail the proposition that rights have a nature which IS distinct 

fram the nature of substantive human activity. Nor does it entail the 

proposition that there is no non~dane ground for that activity. 

These are ontological assumptions. What exists is not detennined by 

haw we perceive it. 

My argument concerns the ontology of rights. What is it to be a 

right which justifies (rather than one which is an instrument to same 

distinct end)? The right does not inhere alone in (i) a fo~l rela-

tion between people, (ii) a substantive relation be~een people or 

(iii) the state of mind of the actor. It also inheres in the well-be-

ing of the person. I ~ not alleging that rights are simply 

instruments which we create to achieve the ends of human well-being. 

To me the nature of the relations beVween individuals and the state 

of mind of the subject are essential to rights. But the substance of 

hunan activity -- the rmrality of aspiration if you will -- is also 

essential to any understanding of rights which purport to be funda-

mental, and therefore can be said to constitute their nature. No 

understanding of such rights is adequate other than in tenns of the 

nature of the ground to human activity. 
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C. The Nature of Good Pervasiveness 

1. The nature of good pervasiveness, integrity and content. 
2. Pervasiveness stated. 
3. Carpared wi th na tura I r i gh t • 

1. Natural rights theory DllSt presune then a ground to htnBn ac

tivity such that it makes meaningful the enterprise of fund~tal 

rights. Let us call this necessary ground to human activity, Good. 

Without such a ground, rights do not make sense in their existence, 

for they would be absurd if the only end they embody is themselves. 

Nor do they make sense in their content. They are not conceptually 

'whole', because they are not detenninative. 

MY argument is that when you consider the nature of this ground 

to human activity, it is not such as will support rights -- either 

substantive or formal -- as a matter of logic. Nor will any concep-

tion of that ground justify the limitations on state authority 

inherent in rights. 

This conclusion is reached by ex~ining three characteristics of 

Good. These characteristics at once express the ground to human ac-

tivity and, not surprisingly, state that v.hich is irrplicit in any 

claims about substantive morality. These characteristics are 

self-evident in the sense that Good must have these characteristics 

if it has any nature at all. They are that Good is 1) pervasive (Part 

C), 2) has integrity (Part D), and 3) has substance (Part E). 

2. The first is that Good is pervasive. ·rf one accepts human ac-

tivity merely as artificial or physical, then one can understand that 

same human activities can be characterized as Good, same evil ~hile 

70 
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same have neither characterization. But human activity could have no 

inportance, because it is only rnmdane. But once we have accepted a 

grOtmd to substantive rrorali ty, then every humn decision, every 

choice of action, every activity properly aspires to the Good. It may 

be bad, or it may be Good, or it may aspire to be Good and fail, but 

in any case, we act in the belief that what we do next will be either 

Good or bad. Our behaviour cannot hope to be rrorally neutral. For ~x-

ample, let us say that I have accepted that there is a nori~dane 

ground to substantive morality. With that insight carnes another 

that reading Balzac novels is Good; that is, not that I like Balzac 

novels I might or might not -- but that reading Balzac is Good. 

And let us say further that I have only these insights. In this case, 

all of my act ivi ty wi 11 be directed to reading Balzac 

(Good-in-itself) or to activities that are necessary to IT.o/ reading 

Balzac -- for example, eating, housing, buying eye glasses, stealing 

a comfortable chair and a good lamp -- or it will be worthless. What-

ever my conception of substantive rrorality, my activity can but have 

a limited number of relations to that conception of Good. (1) It can 

itself be Good. (2) It can be necessary to that Good. (3) It can be 

neither Good in itself nor necessary to that Good. If the possi-

bilities are limited to those three, then any activity which doesn't 

fit into categories one and two, will fit category three; and there 

IS no reason for undertaking any act which falls in category three. 

Thus, as soon as one has reached the conclusion that a ground to hu-

man activity exists, then every decision is one involving that 

grotmd. 

This IS a logical point and should be distinguished fram psycho-
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logical objections to it. We may at a psyChological level deny that 

life has worth. If that is the case I suppose then that we proceed in 

an essentially passive way: our actions are governed by whatever our 

psychology happens to do -- when we get hungry we desire food and we 

seek it, not so much because food is Good, but s~ly because we de-

sire food. We may also have psyChological weaknesses -- we may feel 
. 

that life is worthwhile, but nonetheless often have a sense.of ab-

surdity or may wander rather than direct our activity.' We may have 

doubt about value, we may have a lack of will, we may have anxiety. 

{Also we may be convinced of the lack of worth of life, yet seek 

sometimes to undertake activity as if we are convinced that it has 

value}. I do not doubt this psyChological reality, but I doubt its 

relevance here, for the point being made is a logical one. If we rec-

ognize a ground for human activity (by reference to same entity or 

quality prior to our conception of morality), then what we recognize 

must -- in logic -- govern our activity. We ought to key our every 

action to comport with that Good. 

We should also distinguish it fran an epistemological objection 

to it. We may deny that we can have ideas which can properly deter-

mine our activity. But, as noted above, the limits of our perception 

do not detennine what there is to perceive. 

3. In order to explain the importance of this attribute of per-

vasiveness, let me suggest two views of substantive morality that 

purport to have a ground. The first is that what is worthwhile in hu-

1 man life are truth, beauty and love. The poet's conception of that 

which has worth is meant to be real, not illusory. The second are the 

lSee G.E. Moore, Principia Ethica Chap VI (CUP 1059). 
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values stated in John Finnis' Natural Law d N t I R" ht 1 Dr an a ura 19 s. . 

Finnis suggests seven values basic to human beings: 

Knowledge (or Truth); 
Life (including health, survival and procreation); 
Play; 
Aesthet i cs; 
Friendship (Carmmi ty); 
ReI igion; 
Practical Reasonableness (reasoning with a view 
and act ion) . 

to decision 

These basic values are not universals in a p~ilosophical sense. 

That is, they do not purport to be the ground itself. They are hu-

manly created ideas, but they are not only humanly created ideas. 

They purport to have a non~dane ground. 

These value systems are comprehensive. Every human aspiration 

can be made in terms of these goods. We can ei ther say that we are 

acting in a way that comports with the non~dane ground or we are 

acting in a way that is worthless. 

Now take rights as fo~l. It would be absurd to think that 

merely having choices, rather than the human well-being such choices 

might occasion, is worthwhile. The mere fact of having choices seems 

to state an absurd moral theory. 

NOw consider~. Nbzick's conception of natural right as inher-

in~ .. _~n life, liberty and property. If it is meant to expO\md a 

substantive morality in itself, then it is woefully inadequate. It 

conjures up a vision of Howard Hughes, utterly secure with his 

bodyguards, utterly at liberty with his money to do as rruch as any 

individual person on earth, utterly cared for in his health by a 

staff of doctors and nurses, utterly possessed of property as one of 

the richest men in the world, and utterly miserable. That which 

Idlaps. 1\VO and Three (OJP 1983). 
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Hughes lacked so does Nozick's conception of substantive rrorality 

"'" ; , 

a sense of play, a thirst for truth and religious significance, a 

sense of beauty, and an idea of friendship and ccnm.mi ty. A view of 

hunan na ture by 1Nhi ch the good 1 i f e .. means dying a na tura Idea th , 

being free fran interference fran others and owning a lot of property 

IS not a serious view of human nature, but a perversion of it. NO 

philosopher can hold on to such a view for any length of tirre; Robert 

Nozick abandoned it in the third part of his'book, but he does not 

explain 1Nhy the same view of value 1Nhich informs his utopia does not 

also infonn his view of the state. Such a view contradicts all cul-

tural insight -- literature, the arts, music and religion, whether 

high art or folk art -- and it leaves a terrible taste in the mouth 

1Nhen pursued with any serIousness: 

People generally judge themselves by how they fall along the most 
important dimensions in which they differ fran others. People do 
not gain self-esteem fran their cammon human capacities by comparing 
themselves to animals who lack them. • • . When everyone, or almost 
everyone, has same thing or attribute, it does not function as a ba
sis for self-esteem. Self-esteem is based on differentiating 
characteristics; that's 1Nhy it's self-esteem .... First year stu
dents at prestige [sic] colleges may have a sense of individual worth 
based on attending those schools. This feeling is more pronounced, 
indeed, during their last two rmnths of high school. But when every
one they associate with is in a similar position, the fact of going 
~these schools no longer serves as a basis for self-esteem, except 
perhaps when t~ey return horne during vacation (or In thought) to 
those not there. 

This disgusting view of self-esteem results fran taking ~tr. NOzick's 

natural rights too seriously as a statement of what is good for hu

mans. The hidden assumption is that human worth does not came fram 

anything which is cammon to us, an assumption which does not follow 

fram the idea that humans should be treated as ends in themselves and 

one which, indeed, contradicts it. 

lAnarchy, State and litopia 243--4. 
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How does one justify this gap between a coherent idea of sub-

stantive morality and the ideas of natural right as inhering In life, 

liberty and property? 
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D. The Nature of Good Integri ty 

1. Integrity stated. 
2. The nature of obligation. 
3. Applied to Mill. 
4. Appl ied to D.vorkin. 
5. Conclusion. 

1. The second attribute of Good is .its integrity. The ground is 

distinct frem the mmdane, both as physical phenanenon -- for in-

stance, pleasure -- or any thought of an individual person. That is, 

if desires and wants and pleasures are considered to be mundane, then 

the ground for Good is non~dane in the sense that it is independ-

1 ent of any such phenomenon. 

For example, let us say that I appreciate apples. We may then 

say that to me apples are good in the sense of reporting a mundane 

psychological fact. But that cannot exhaust the meaning which we 

attach to Good. For if it did, then good would be whatever one hap-

pened to think it to be, and good would be incapable having the 

ground which a theory of natural rights aspires to and equally In-

capable of having any significance. Thus, ITo/ conception that apples 

are good to me does not exhaust the meaning of Good. 

Let us further say that the eating of apples is good for me. 

This means that it is good for me to eat apples (say two a day), re-

gardless of whether I think it good or not. We can all easily 

recognIse occurrences which are good for us or others which we or 

they do not accept as good at the time. MOst of them involve things 

like dentistry and cod liver oil. But this meaning of good, too, does 

lSee G.E. MOore. Principia Ethica Chap III. 
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not exhaust the meaning of Good -- for if it did, then the ground for 

Good would entail no duty to others. It may be good for another that 

he eat ~ apples a day but it is not necessarily good for me that he 

eat two apples per day. If there are too few apples around; it is 

then good for me that he not eat apples and that I do. If I sell 

apples it is good for me that he eat ~o apples a day. It is totally 

consistent with this second view that we have no duty whatsoever to 

each other. 

In its worst rrxments the uti I i ty of Thanas Hobbes and David Hurre 

and Adam Smith is based on the first and second conceptions of good. 

For it accepts that good is recognisable in a human and social way 

but has no metaphysical ground, and it accepts that its meanIng IS 

exhausted by its being good to or for a particular person. From this 

can came a state which is ruthlessly utilitarian -- that it exists 

so that those who have power to create and sustain it can act In 

league to assure that they get what is good for them. And in that 

case, the state's importance is not only to increase the welfare of 

those in the league through same collective action, but also to In-

crease the welfare of those in the league when it means doing so to 

the detriment of those not in league, whether they be the eneny 

within or the en~ without. The 'legitimacy' of this kind of state 

is a false one of power but also a false one of same sort of conven-

tion. It is certainly only legitimate to those who are in the league 

and even then only in a sense which bears little significance. 

If "the state IS legitimate because I support it as a means of 

enhancing ITo/ own welfare, or if it is not because I don't, then the 

tenn'legitimacy' has no independent meaning -- it simply signifies 
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that I recognise that the state is better for me than it 1 S worse. 

It certainly does not provide the legitimacy to which law aspires 

tha t you ought to obey and respect I aw even if it is not in your ()\J.n 

interest; nor does it provide the legitimacy to which natural rights 

theory (say Robert NOzick's) aspires, that the majority ought to rec

ognise the right to property of the minority and not view the state 

as a means for redistributing inccme, even though that might be In 

the best interests of the'majority. 

Also I do not think that Good will withstand the meanIng that 

linrits it to what IS good to scmeone and good for someone. If 

something has worth only in te~ of a human being, then it is dif-

ficult to see how it has worth other than as a self-fulfilling 

prophecy. It is utterly unsatisfying to say that it is good because I 

think it is, or that it is good for me but I can't say why. To be 

Good in any real sense, it must be Good other than in terms of any 

mundane a~ect of the person. For then its value exists independently 

of the person and thus the act of 'participating in the Good' rreans 

going beyond one's mundane being, appreciating that which exists In-

dependently of oneself. Truth, beauty and love all have objects 

separate fram the mundane individual person. Thus, one attribute of 

Good is its integrity. Eating apples may be good in a subjective 

sense to those who recognise it; it may be good for me In the sense 

that I experience the eating of the apple, but to provide a ground 

for natural rights, it must be Good (tout court), very simply, Good 

-- Which means that its worth has a ground independent of any rnmdane 

hunan attribute. 

This integrity of Good IS then significant, for it IS only by 
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virtue of its integrity that the ground has the capacity to justify 

at all. The integrity of Good nnplies that the obligations implicit 

in natural rights cannot exclusively be to leave other people alane, 

because such obligations are not grounded in the individual person, 

but in the non-m.mdane ground, that is, in that which is Good. 

Ought a person stranded alone on a desert island drink hirrself 

to oblivion, or ought he to eat wholesomely? (Let us presume that he 

can obtain both drink and healthy food and let us presume that it is 

Good for him to eat well and not Good for him to drink hirrself into 

a stupor). Then of course he ought to eat well and not to drink 

himself silly because he ought to do that which IS Good, not by 

definition but because Good demands it. NOw let us say that there are 

two of us on the desert island, me and my friend Cbarles who wants to 

drink himself to death. What is my duty to Cbarles? Its source is In 

the truths that it is not Good for him to drink excessively and it is 

Good for him to eat well. It is Good regardless of who perceives it 

or who experiences the depravity of senselessness. There may be prac

tical and psychological reasons why I ~ more concerned with ITo/self 

than with ITo/ friend and more capable of affecting a change concerning 

myself. There may be practical reasons why I should be reluctant to 

steal his whiskey or lecture him on the evils of drink. But these are 

subsidiary to and play upon the basic obligation which arises out 

the truth that he eat well, a Good that is independent of either 

of 

of 

us. If Good has this integrity, then it makes no difference whether 

something is good for me or good for you; it is simply important that 

we respect Good. From that realization, my obligations follow, though 

&It may bear in mind practical and psychological considerations. we 
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it is not the practical and psychological considerations that are the 

source of the obligation; it is that Good demands respect. That re-

spect may be in refraining fran taking food from my friend; it may be 

in providing him with food. Thus we do not so much have obligations 

to others as we do have an obligation to respect Good, without par

ticular regard for oneself. No other view of obligation makes sense. 

The importance. of this insight for understanding the nature of 

obligation is' that we do not begin with the principle that htnnans 

have obligations to each other and then seek to add content to those 

obligations. It is that Good demands htnnan respect and that duties 

among humans manifest that respect for Good. Thus, if the life of the 

snail darter species is Good; or the shape of a tree in St. Andrews 

IS Good1234 ; or the health of a person is Good; or literacy is Good, 

or physical security is Good; then there is a reason for acting so as 

to preserve the snail darter, to make sure the tree is pruned prop-

erly, to provide adequate health care for ITo/self and others, to 

provide for education, and to refrain fram interfering with the 

physical security of another or even to provide means for protecting 

the physical security of myself and others. Why does Mr. Nozick only 

recognise the latter? And why does Professor Dworkin give primacy to 

the latter? This is the unwarranted jump called liberalisn. 

Iii [E]ven whi Ie the preface is being wri tten, it is almost certain that 
in the name of improvement and with a complete disregard of the tenets 
of conservation someone in St. Andrews is cutting down, lopping or 

2'tidying up' into an almost unrecognizable state same specirren singled 
out for special mention in the pages which follow. Nonetheless, it is 
hoped that despite or even because of its imperfections, the publica-

3tion of a second edition will encourage everyone who cares for the 
amenity of the city to cherish to the utmost the trees which continue 
to give it so rruch of its special beauty and distinction." 

4J .A. MacDonald, Trees in St. Andrews (2d ed .. St. Andrews Cniversi ty 

Press 1977). 
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2. What then is the nature of this obligation which arises from 

Good? 

There are three possibilities which describe this obligation. 

The first is that there is no such obligation. The second is that we 

have an obligation to conduct ourselves with the Good of all (includ

ing ourselves) in mind. I shall call this 'plenary' obligation (for 

reasons explained in Part F), meaning that it has no limits in and of 

itself. The third alternative is a moderate one -- it adnits that we 

do have obligations to others; but it rejects any plenary obligation 

and instead allows us to follow our own interests except for certain 

limited restrictions which natural right places on our conduct. The 

latter I take to be the natural rights point of view and also the 

view of rrodern jurisprudence. 

That we have no obligations follows from the denial of any 

metaphysical basis for our activity. It is a coherent way of looking 

at the world but certainly is inconsistent with substantive and for

mal natural rights. The second -- that our obligation is plenary 

IS coherent and consistent with natural rights theory and indeed I 

argue is entailed by every assertion about legitimacy, whether of 

rights or of substantive rrorality. The third has no basis in 

metaphysical speculation and no basis outwith it. 

If Good has this integrity, and if it is the source of obliga

tions, then our obligation is not simply to leave others alone but to 

help others and ourselves. Natural obligations cannot be solely ones 

which require humans to forbear fram certain kinds of conduct (rob

bery, knifing) with regard to others, but indeed must require us each 

to do Good for ourselves and others. For in the first instance our 
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obligations are not to each other, but to the Good. It is only in a 

derivative way that they are to each other. l This conclusion flies in 

the face of the traditional view of law as protecting individualized 

and negative rights, but it certainly makes sense of the fact that no 

matter hOW' hard we try to take Good and al truism out of concept ions 

of morality, we don't succeed. We continually feel shame in the face 

of others'. misfortunes. Once we understand the integrity of Good, we 

understand that obligations cannot merely be negative, and that they 

can only be individualized as a derivation. 

3. It has been the occupation of many political philosophers to 

draw sane theoretical middle ground between the posi tion that humans 

have no natural duty to each other and those who say that human obli-

gat ion is plenary. 

Let me take two of the bet ter known of these efforts and try to 

shOW' that they have no conceptual quality. 

The first is that of John Stuart Mill: 

the sole end for which mankind are warranted, individually or 
collectively, in interfering with the liberty of action of any 
of their number, is self-protection. • .• [T]he only purpose 
for which power can be rightfully exercised over any member of a 
civiliz~d community, against his will, is to prevent hann to 
others. 

This passage distinguishes between the prevention of one fram hanning 

another, which is the province of law, and the prevention of one fram 

harnrlng himself, which is not. I have shown above that it is concep-

tual nonsense. 

The passage also distinguishes between obligations not to hann 

l'Chligation' refers to the basic bond, Vvhich I ~llege is ~o Good. 
'Duty' refers to that obligation as manifested In a relatIon bet~~en 
hunans. 

2'01 Liberty' in Utilitarianign, Liberty and Representative Goverrrrent 
72--3 (Eve~ London 1910). 
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others, which are the province of l~, and obligations to help oth-

era, which are not. l Whatever merit this distinction may have as a 

practical guide, it is without merit as a conceptual distinction. We 

cannot distinguish be~een acts of interference and other acts. A 

device f~iliar to lawyers who have dealt with injunctions is that an 

affi~tive act can be made into a restraint by the addition of a 

'not!. Thus, a court may enjoin a divorcee from not making alimony 

payments, a striker from not working and a government official fram 

not issuing a certain order. The negative duty not to hann others can 

as well be seen as an affi~tive duty to conduct ITo/self so as to 

avoid hanning others. And the affi~tive duty to share one's 

wealth can be stated as a negative one of not being stingy. This dis-

tinction may seem odd but it is theoretically correct. In each 

forbearance of a positive act of interference with another, I am es-

sentially suffering a detriment so that another may have a benefit 

and natural right is requiring me to do so. But in each undertaking 

of a positive act to help another, I ~ also incurring a detriment in 

order that another may have a benefit. If natural right requires me 

to incur one, why does it not also require the other? 

COnceptually there can be no distinction based on positive and 

negative acts: either we are obliged to incur detriment for the ben-

efit of others or we are not. 

4. A second attempt to limit the plenary nature of natural 

duty is to I imi t the scope of the duty. Ronald Dtvorkin argues that 

Mill's principle governs tort, criminal law, property and contract 

that is, private law -- but not haw the state should distribute 

Ie£. the rerrarks on Kant, Hurre and Hayek in (he, B, 3, supra. 
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scarce resources, including income -- that is, public law. 1 \~atever 

value this distinction may have as a practical precept, it has no 

conceptual basis. If Robert NOzick has added to the debate at all, 

it has been in his insistence that distribution of resources involves 

the s~ problems of natural rights as does criminal law. It IS 

equally wrong for one to steal another's property, says Mr. Nbzick, 

.as to tax that property through the state for reasons at varIance 

wi th the non-mmdane grotmd to law, natura I r i gh t s in Nbz i ck 's case. 

He is correct in the structure of his argument, but wrong in his un-

derstanding of what is required by that non-mmdane grotmd. ~atever 

non-mmdane grotmd there is, governs commutative and distributive 

justice both because each act in pursuit of commutative and dis-

tributive justice either violates or comports with that ground. To 

Nozick, natural right categorically prohibits redistribution of 

income and similar governmental acts; but once a comprehensive con-

ception of that which is Good for humans is substituted for Mr. 

Nozick's truncated list of Lockean natural rights, and once the dis-

tinction between negative and affi~tive acts is abandoned, we can 

see that no such categorical limit is justified. The issue in mat-

ters of distributive justice is the same as in commutative justice 

-- reconciling individual interests in comporting with a Good that is 

camx>n to us. 

5. The historical characterization of rights and obligations in 

negative ways, in terms of restraint, does not depend upon an actual 

difference between negative and affi~tive obligations, but rather 

is a creation of ours in order to put into operation a principle that 

~aking Rights Seriously, chap. 11, and hence that Mill's uti Iitarianiffil 
and hann principle can be reconciled. 
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legal and moral obligations should be linrited. It should not then be 

used as a ground for those limited obligations. Search as you might 

for a basis for the distinction between affinDative and negative ob

ligations and you will find no basis. If there is a basis for limited 

obligations between individual persons, then it must' be found else-

where, and then the question is purely the practical one of how this 

conventional distinction relates to that ground. The distinction 

between public and private, be~een self-directed and other directed 

acts and all other distinctions and limits to obligations are mlS-

placed as logical doctrines. They are practical guidelines to 

achieving particular ends. They have no sanctity. 

Suppose in an ancient Medi terranean ci ty the populous became en-

arroured with the practice of weaving baskets, blankets or 

whatever. It was found that, although the people were happy in the 

practice of weaving, the tasks necessary to maintaining the city were 

not perfonned. Trade was intennittent, streets and houses were not 

cleaned, bakers did little baking, banks were mostly closed and the 

city was generally not prosperous. The city leaders hit on a scheme. 

They convinced people of the idea, through all sorts of educative 

techniques, that weaving should occur only in the afternoons. And 

they enacted legislation forbidding weaving. The scheme worked bril-

liantly. It became the practice for everyone to do their work, 

efficiently, in the morning, have lunch and a siesta in the early 

afternoon and then to weave in the afternoon unti I the sun went down. 

Everyone was happy. Same years latter, after the custom had been 

finnly established, weaving of all sorts fell off as an avocation. 

The truth was that the city suffered fram too few baskets and 
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sweaters and the like, rather than too little energy devoted to other 

pursuits. A visitor suggested that weaving be done during the morn

ing, but to no avail. His suggestion met with the response that, if 

rmrnings were meant for anything, they were not meant for weaving. 

But no one could tell him why they were not mean"t for weaving. 
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E. The Nature of Good -- Substance 

1. Substance stated. 
2. Rights assume that judgments about substance are problematic. 
3. Therefore rights are no less problematic. 
4. Exanples. 
5. Conclusion. 

1. The third attribute of Good is that it has content or sub-

stance; that is, we cannot understand Good by reference to forrral 

attributes alone. 

This proposition is self-evident. For if an understanding of 

Good could be made by formal attributes, the attributes would not be 

formal, but substantive. It is a logical contradiction to claim that 

something is fonnal and also that it is (logically) detenninative. 

The implication is that rights1 do not have logical or conceptual 

quality. They cannot guide our activity by virtue of same conceptual 

quality. For rights are fo~l. The argument above it that they are 

not identical to the Good. It rrust necessarily follow that these 

rights could not describe the Good. Indeed, the distinguishing char-

acteristic of rights is that they are distinct from substantive 

morality. The very nature of natural right is that it IS something 

less than substantive. 

Thus rights are not logically determinative. The argument is irrr 

portant because although rights are not logically detenninative, they 

can be psychologically determinative. Thus, they determine the deci-

sion In history, while avoiding the values necessarily implicit In 

any such decision. Specifically, the fonnality inherent in fundamen-

leas fo~tive, cf.TWo, A, 2, supra) 
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tal rights acts psychologically to linrit state authority. While it is 

a categorical lirrrit to say that the state should act only to prevent 

hann rather than to engender well-being, that it should protect a 

person fran hanning another but not hirrself, or that it should recog-

nlze individual but not collective interests, it IS also a 

categorical restriction to have law deal in the formal rather than 

the substantive. Natural rights then can be seen as a means of avoid

ing the value inherent in any legal decision. 

2. I have argued that natural rights exist In relation to the 

ground for human activity. 

There are two possibilities concerning the relation between 

ideas and the ground to human activity. The first is that humans can 

fashion ideas which have a quality by relation to that ground; that 

is, that ideas can have a conceptual or logical quality as explained 

in One, E, 2a, above. The second is that humans cannot; it is that 

ideas are either utterly useless, or else can have practical or expe

riential quality.l What are the implications of these possibilities 

for the nature of natural rights? 

Let us consider the first, which we call 'substantive rational-

i ty. ' Substantive rationality means that by scme conscious, 

intellectual act we can fashion an idea which enbodies Good, that is, 

can fonn ideas which will have a quality which will provide a proper 

ground for human understanding and activity. The idea need not embody 

C'Jood in sane absolute sense, but need do 50 in a way that can guide 

human activity. By rational is meant that the correctness of the 

precept has to do with the nature of "ideas themselves. Rational In 

I See One, E, 2b & c, supra. 
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this sense doesn't concern a relation between sensory perception, or 

a tautology but something more. It means that the resultant ideas 

have a qual i ty in themselves Mli ch mandate a resul t. Because the 

ideas themselves have quality Mlich relates to a reality distinct 

fran the transient, they are a proper basis for s~ certainty or. 

what we might call knowledge. 

The implication of the acceptance of substantive rationality is 

that we would have no need for rights or any other formal ideas. For 

if hunans had the capacity to fashion such ideas, we could enhody 

that Good in an idea adequate for our situation. Our obligation would 

be to do Good. And our obligation would be identical to that idea. My 

true understanding that reading Balzac is Good would be identical to 

the obligation not to interfere with the reading of Balzac and indeed 

to further it. Such an obligation would exist without differentiation 

between ITo/self and others. There may be a need for rights as instru

ments, but there would be no place for rights as formative, that is, 

for natural right. 

(It seems that few admit to believing in this power of the mind 

called substantive rationality. But even if it is possible to fashion 

ideas Mlich have a conceptual quality, it is not s~thing we can de

pend upon happening. Substantive rationality at best applies only to 

a small sliver of human thought. That is, even if one allows for di

rect jud~ts about substantive morality, as I do, one must still 

deal with the cmplex make-up of nearly all humn activity. To move 

on to the second possibility does not require a rejection of the pos

sibility that reason can enable us to understand the Good. Only that 

we can reason and do so in same dependable way ~uuld rrake the second 
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possibility unnecessary. We should not design a legal system around 

the belief that we can make judgrrents of substantive rmrality Vwhich 

are conscious and dependable.) 

Thus, the use of fundamental rights presumes that ideas about 

substantive rmrality are problematic either worthless, or 

experiential as I have characterized them in Che, E. Rights are based 

in a scepticism that ideas can have a quality Vwhich will govern 

substantive rmrality. This scepticism is implicit in the distinction 

between rights and substant ive rmral i ty and in the very inportance 

attached to rights at all. For if we allowed that ideas could have 

this quality, then formal principles would not be inportant. We could 

make decisions as a matter of substantive morality. The essence of 

natural right as a metaphysical liberalism is the dichotomy between 

an asserted conceptual quality of rights and the problematic nature 

of substantive morality. This liberalism is based not in doubts about 

the general worth of human activity, but doubts about whether ideas 

can have the conceptual quality which properly detennine that 

activity. Rights and duties are important to the extent one denies 

the importance of substantive rationality. And to the extent that one 

has faith in substantive rationality, rights and duties, as 

formative, are not so important. 

3. What are the implications for rights of the second possibil-

ity that humans cannot, in any dependable way, fashion ideas that 

have a quality which will act as a guide to substantive morality? 

The implication is that our ideas of rights will have no more 

conceptual quality than our ideas about substantive morality. To 

claim such a quality for an idea of right would seem to contradict 
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the assumption that we are not capable of such ideas. 

But even if we were capable of such ideas, rights, because they 

do not have an inherent nature distinct fram human well-being, would 

not enDody such an idea. For rights are carplex and can be no rmre 

certainl than that Which constitutes them. 

For as we have argued, rights and duties-arise out of the nature 

of Good and the plenary obligation to respect Good but are not iden-

tical to that obligation. Formative rights and duties exist and hence 

have character by virtue not only of the ground to Good, but by vir-

tue of the insight that law cannot be based in the capacity of humans 

to fashion dependable ideas of Good and therefore by virtue of same 

perplexity about the relation be~een ideas and the ground for human 

activity. It is this perplexity Which is expressed in the liberal 

premi ses -- the [A] -- 0 f George Santayana, Dav i d Hume, Inrnanue 1 Kan t 

and F.A. Hayek quoted in One, B. In that 'the ultimate environment . 

• • is either chaotic in itself or undiscoverable by human science, . 

• • no nonmal religion, science, art or way of happiness can be pre-

scribed. ,2 

What does not follow is the [B) -- the efforts of Nozick and 

Kant and Dworkin -- to give primacy to rights (or right) on the basis 

of this logical quality. For rights exist by virtue of the ground to 

human activity, are understandable in te~ of that ground and do not 

have an inherent nature distinct fram it. And rights then exist by 

virtue of same perplexity about the relation be~een that ground and 

human ideas. In so far as we consider that the relation between human 

activity and its ground justifiably occasions perplexity, it means 

lClogically rather than psychologically) 
2 See (he, B, 3. 
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that we consider ideas about human activity not to have conceptual or 

logical quality, but to be practical or experiential. And in that 

rights are constituted (in part) by the ground to human activity and 

same perplexity about the relation be~een ideas and that ground, our 

ideas of rights themselves will be experiential rather than logical. 

Let us return to the essential features of natural rights theory 

the dichotany be~een a transcendental grotmd (and therefore a 

conceptual quality to) rights and the problematic nature of subs t an-

tive morality. I simply don't understand how rights v.hich are 

complex, constituted by the grotmd to human activity and derivative 

from it by virtue of a presumed experiential nature to ideas about 

human activity -- can be less problematic than ideas about the ground 

itself. I do not understand the dichotomies -- that rights have a 

transcendental grotmd while substantive activity does not, or that 

rights have a conceptual quality which our ideas about substantive 

rroral i ty do not. 

4. It is certainly against convention to think that rights are 

as problematic as judgrrents about human activity. Is one saying that 

court's decisions about life, liberty and property are as problematic 

as personal decisions about whether to be a lawyer, v.hether to leave 

Torvald1 , and what kind of toilet training is Good for one's child. 

For it would follow from our denial of a conceptual quality to rights 

that they are not the stuff which can detennine legal decisions. The 

answer is yes! Judgments about natural rights are as problematic 

as judgments about substantive morality. They may seem less problemr 

atic, but that appearance is due to convention, not the nature of 

INora in Ibsen's 'A Doll's House', in Willirun Archer, trans., Seven 
Famous Plays 13 (London Duckworth 1950). 
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rights. 

Let us take NOziCk's right to life, one that Kant's notion of 

right would also protect for taking life precludes choice on the part 

of the victim. Take a cold blooded murder. We are certain that murder 

is wrong. We are certain that this act violated the right to life of 

the victim. In that sense, murder and torture seen to be ideas of 

rights which have a conceptual quality, that is, which can fonn our 

decision. But judgments about these rights are no less problematic 

than the basic judgment of substantive morality that it IS wrong to 

murder or torture, that the very act itself denies respect for Good. 

In every case where you spot a right that you are certain of, or a 

particular violation of a right that you are certain of, it is be

cause it is linked to a value you are certain of (or else your 

certainty is a mistake). Reasoning in terms of rights as opposed to 

substantive moraJity assumes that rights have a quality which the 

substantive judgment does not -- but that is not the case. 

This becomes more apparent when we consider more difficult 

issues involving 'the right to life'. 

Does abortion violate the right to life? 

Does capital punishment violate the right to life? 

Does operating a factory with toxic cherrricals where there is a 

predictable loss of life violate the right to life? 

Does 

cigarettes, 

manufacturing and promoting the sale of automobiles (or 

or alcohol) in the united States, where there are 50,00 

traffic fatalities each year, violate the right to life? 

Answers to these question are more difficult to make. Here, the 

right to life does not seem to have a conceptual quality, or a tran-
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scendental basis v-hich provides an answer. The reason is 

judgment about what is Good is not so cut and dry. lbwever 

that the 

problem-

atic our jlldgrrent about the substantive merit of making plastics or 

automobiles, then so ~ll be our judgment about the rights involved. 

Another example is Robert NOzidk's right to property. We may 

feel certain that we have a formative right to property, but our cer

tainty is due to convention or to a certainty about the underlying 

values involved, not to the character of the right to property. 

Having a property right to a suburban house is a right In the sense 

that it is individual and negative (separates others fram~ interest 

in the house). It is also a right in the sense that the nature of the 

property right is fonnal -- ownership of the house is distinct fram 

judgments about how we use it. But, I argue, although the right to 

property may be justified in this example, it is justified because 

ownership of such houses brings an opportunity to lead a decent life, 

to raise children free of urban decadence and to keep a garden. That 

is, is justified in terrrs of the well-being Which the right occa

sions. OUr judgment about the importance of 'property' is not 

distinct fram the well-being it occasions and is no less problematic 

than judgments about that well-being. 

COmpare it to property rights in stocks of companies, or in tax

able wealth. To Nozick, it would be a violation of a natural right to 

take away such property. Are we then certain that we have a formative 

right to such property? We may feel certain that we have such a 

right, but such certainty is due to convention and a confusion of the 

instrumental with formative character of rights, not to the forrnative 

character of the right to property. This right, In the forrnative 
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sense, does not represent same non~dane entity. It derives from 

the well-being that it occaslons, and is no more logically certain 

than are conceptions of that well-being itself. 

5. This is properly the critique that rights are not neutral but 

require values in their application. It is that "rights do not have a 

conceptual quality which ideas about substantive rrorality do not. The 

critique cannot be that no jlWgment about value is worthwhile, for 

then there would be no need for the criticism. NOr can it be that 

rights are not worthwhile. But the criticisms rarely go on to explain 

how rights relate to substantive morality. For as I have stated 

above, the critique is only conceptual, not practical. 
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F. Conclusion 

1. Rights derivative from a plenary obligation. 
2. Juridical units of rights are flawed. 
3. Applied to Nbzick: 
a. arbitrary limit to obligation; 
b. experiential basis not ~ined; 
c. avoidance. 

4. Applied to Dworkin. 

1. The conclusion must be that if there are any natural rights, 

then there is an unlimited obligation of all to act individually and 

collectively to do Good without special regard for oneself. For if 

natural rights are grounded in any reality, then they are grounded In 

a Good which has pervasiveness, integrity and content and which 

therefore demands this conclusion. 

This characterization of our basic moral obligation as plenary 

is not all that different from the starting point of llnnanuel Kant. 

[A] Act in such a way that you always treat humanity, whether in 
your own person or in the person of any othrr, never simply as a 
rreans, but al so at the sarre t irre as an end. 

From it I have doubted that one can draw the conclusion [B] that law 

is a fo~l system which respects choice. I have shown that there is 

no logical basis for the distinction between the obligation to help 

others and the obligation to restrain oneself. Nor is there a logical 

basis for the conclusion that respecting choice is the equivalent of 

respecting the person as an end. The jump from [A] to [B] has no 

conceptual basis but an experiential or practical basis. 

Natural rights cannot be used as a justification for categori-

cal limitations on the authority of the state. The ground which 

lQuoted at Che, B, 2, supra. 
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natural right aspires to in transcendental reali ty does not carpel 

the categorical limitations on state authority contained in these 

manifestations of natural right in law and political theory. It 

instead entails plenary state authority. Every natural right has i~ 

plicit in it a non~dane ground which mandates 'x' rather than ,-x' 

and which therefore provides a ground for affi~tive state action to 

secure the Good or prevent the evil. 

In logic we should approach the question of the authority of 

the state in exactly the opposite way that we do. We should 

not begin with the presumption that the will of the individual 

citizen is to be honoured and then find reasons to justify limita-

tions on that will (such reasons being, for instance, violation of 

other's rights, the necessity to maintain conditions necessary 

for the market, the concept of transaction costs). We should begin 

~th the principle that state authority is plenary and then find 

reasons -- practical reasons -- for justifying limitations on that 

authority -- that is, for carving out a realm of the individual or 

non-state association. 

It is a mistake to take rights as the starting point of po-

litical and legal theory. Natural rights can only work as derivative 

from same more profound idea of morality. In understanding rights we 

should not. begin at the level of rights but should view rights as a 

derivative principle derivative to the ground of morality in Good. 

The protected sphere of individual power which rights seek to create 

or express cannot be justified by transcendental argurrEnt alone. The 

limitations which rights seek to place on the authority of the state 

need be justified, if at all, by resort to practical arguments. 

NA1F.IXx: 



Rights do indeed have their ground in· obI igations 'Which arise frem 

the nature of non-mmdane ground to rmral i ty and law, but they do not 

have their character frem that alone. Thus, natural rights, In that 

'natural' refers to a non-mmdane ground, is a slight misnaner. For 

though the weight of the right cares frem its non-mmdane ground, the 

fonn of the right as a negative, fra~ted and individualis~d does 

not. While Good may be natural, right as we traditionally understand 

it can only be quasi-natural. Rights have a ccnplex nature. 

Understanding of that nature wi 11 require a theory of Good and of 

personality. 

For example, we may conclude that every person has a right to be 

considered for employment by the state without detrimental regard be

ing given to race. This right places a categorical limitation on the 

power of the state. But the ground for this right qua right is dif

ficult to comprehend (that is, how can we understand it as the 

manifestation of a non-mmdane entity without assuming a non~dane 

ground to human activity?) We should rather start at the point of a 

more basic Good presumed by the right. Let us say that basic to the 

person is the experience of one's own dignity, and that 

discrimination by race tends to act to deny that dignity. From the 

conception of what is Good for the person may be derived the percept 

that the state should not deny a job on the basis of race. It is not 

to deny an area of power to the state but to say that such power 

ought to be exercised in a particular way; and of course, it is not 

categorically true, because we are concerned with a decision which 

may affect people in a variety of ways. The insight of this point of 

view is evident from the other implications of the importance of ra-
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cial dignity to the human person. Cbe might derive from it that the 

state should act affi~tively to bring about that dignity In its 

hiring practices. Nor is it to limit state authority to concern about 

its own employment practices. The recognition that human dignity de

pends in part on one's racial view of oneself mandates state action 

to require also that those in the private sector act consistently 

with that dignity. A rights view would not enable one to make this 

conclusion, for the right against discrimination would conflict 

with the property right of the private employer. That conflict be

tween rights dissipates when one understands the ground of natural 

right. 

In order to detennine the proper outcome, and in order to create 

a sphere of power in the individual, one must make judgments about 

Good and personality. 

2. Thus the juridical units of rights (individual, fragmented, 

negative, areas of discretion, acts) are not valid in themselves, but 

only in light of same non4mUndane ground to reality. These juridical 

units seek to create spheres of discretion -- in for instance the in

dividual or a company -- so that substantive decisions are beyond 

law, or to avoid substantive decisions. But we have shown above 

that what the individual chooses is not self-validating, the origin 

of what is worthwhile is out with the individual and the concentra

tion on Good shifts focus fram individual acts which are the result 

of ~ll to the personality as a whole, to which acts are of sub

sidiary importance. 

We can understand the subsidiary nature of ~'ill by understanding 

the subsidiary nature of the individualized, fragmented and negative 
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conception of rights which it has engendered. 

Rights are individualized; that is, are held by an individual 

person so that their exercise is considered to be primarily a matter 

particular to the individual. Our principle is that the ground for 

legal obligation has integri ty. Thus, what is Good is beyond what is 

good to oneself or for oneself. One's obligation is to a cammon Good 

in the sense that its ground is independent of anyone. If one can 

conceive of natural rights, one can conceive of a Good which is be-

yond the individual person. The individuality of rights defeats the 

canronness of Good by structuring our thoughts in term:; of an incli-

viduality of interests which have their origin In the individual 

person (and are therefore validated in term:; of the individual per-

son) and can be protected and effectuated through rights. Instead we 

should view our interests as an aspect of the cammon Good, and there-

fore rights as mechani sms whi ch wi 11 only sanet irres be appropria te, 

while other, collective mechanisms will also sanetirres be ap-

propriate. The individuality of the right will be justifiable by 

practical considerations concerning the nature of the person. 

The concept of rights fragments our conception of human in-

terests. It does this by concentrating on the power of the 

individual person to perfonn various acts and thus by fonning the 

issue in te~ of the validity of certain acts. But no coherent 

conception of Good can be acceptable if it limits itself to liberty 

and property and rights, that is, to a sphere which etq:XJWers the in

dividual person to act for the sake of action alone or for the sake 

of same discrete goal. The fragrr.entation of human interests ~hich is 

inherent In rights cannot be justified by transcendental ground 
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alone. For that ground speaks in terrns of the whole person in all 

its aspects and over time. We do not VIew a healthy person as 

one who IS enpowered to have property and is at liberty, that is, 

one who is empowered to act. The content of that Good must include 

as value things 1 ike 'understanding', 'friendship', and 'cmmmi ty' 

things which can only be viewed in terms of the person throughout 

spans of time and as integral with other parts of the person. Oper

ating a legal system in ter.rns of discrete acts of the individual 

-- that is, the fragmentation of human interest inherent in the con

cept of rights -- rrust be justified by the nature of human experience 

and hence require a theory of personality. 

Rights are negative. They seek to create a sphere of action and 

to prevent others fran interfering with it. The argument given 

above is that once the nature of the non~dane ground of rights is 

recognised, there is no transcendental basis for distinguishing 

between an obligation not to interfere and an obligation to help oth

ers. !my grant to the individual of a sphere of power which excludes 

the authority of others over him will also need a practical ground. 

Thus, the non~dane ground for human obligation does not jus

tify the individualised, fra~ted and negative conception of 

rights that natural right has employed. 

3. The above argument vitiates the thesis of Robert Nbzick's An-

archy, State and Utopia. 

3a. The appeal v.hich Robert Nbzick makes to natural right is 

flawed for recognizing same but not all of what a non~dane ground 

to human activity entails. It entails a plenary obligation to do 

Good. Anarchy, State and Utopia acknowledges only serre of this obli-
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gat ion. It speaks of duties to persons rather than to the Good. It 

acknowledges that aspect which is individual, but not that Which is 

collective. It acknowledges that aspect whiCh is negative but not 

that which is affi~tive. In short, it recognizes those aspects 

which we have embodied in certain rights -- due process, liberty, 

freedan of expression, property -- but not those enbodied in What we 

call social justice. This is what I mean when I say that the liberal 

Jump is a way of limiting obligation. 

3b. The only way that suCh a jump could be justified is if 

rights embody an experiential or practical quality whiCh judgrr.ents of 

substantive morality do not. That is, of rights are important, it IS 

only to the extent that judgments of substantive morality are prob-

lematic and that rights are a way of dealing with the problem. 

Anarchy, State and Utopia does not address this possibility. 

If rights are based in doubts about the worth of judgments of 

substantive rationality, then they are not capable of being logically 

deternrinative. Rlghts are important only to the extent that substan-

tive rationality is not. Thus, rights assume that ideas do not have a 

conceptual or logical quality. Therefore, rights -- whiCh are types 

of ideas -- do not have a logical quality. Therefore, rights are not 

capable -- in logic -- of detennining the result of a legal issue.
l 

Yet Robert Nozick uses rights as if they had conceptual quality 

in Anarchy, State and Utopia. The bounds of the l~ of nature require 

that 'no one ought to hann another in his life, health, liberty or 

• I 2 H possessIons e treats this statement as i f it were a true 

Lrhis is What is meant by the often made criticisn that rights -- and 
fonnal rights -- are value laden and require value in application. 

2Anarchy, State and Utopia 10, quoting Locke. 
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description of reality.l He uses this statement conceptually, that 

is, he uses methods of reasoning to draw conclusions frarn it. He does 

not understand it as being a derivative principle. NOr does he under-

stand it as a practical rather than conceptual principle. That is, he 

uses these rights to legitimate -- to be binding and to be logically 

detenninative in thought -- when they are incapable of acting that 

way. 

If rights are capable of legitimizing -- of being binding and 

properly detenninative -- they will only be so by virtue of the na-

ture of experience, not logic. The flaw is that these rights are 

proclaimed and their character set forth, without examination of the 

basis for them. 

3c. In either case -- whether rights recognize only part of our 

obligation or whether rights are based in an unexamined idea of per-

sonality rights are used in liberal theory to avoid disturbing 

perplexities about the nature of Good and of the person. 

4. The above argument vitiates the thesis of Ronald Dworkin that 

rights have primacy over goals of public policy. Rights do not have 

priority over social justice (collective, integral and affinnative 

legal relations as they might be); nor are rights somehow susceptible 

to reason in a way that public policy is not. 

Both rights and social justice have a silnilar ground In a 

non~dane ground for substantive morality. We hold rights in great 

esteem because of the obvious moral turpitude which they prevent (in 

some cases), but social justice is concerned with matters of equal 

moral concern. Social justice and rights simply proceed on a differ-

Lrhough one which would take a lifetime to explain. Id. at 9. 
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ent wager (if they proceed legitimately). The rights wager is that 

humans will flourish if left to themselves, with only a few, neces

sary constraints placed on them. The social justice wager is that 

humans will flourish if given the conditions for a healthy personal

ity. Both are equally grounded in non~dane.Good. There is no basis 

in transcendental argunent that the corporal works of rrercy are of 

any less moral significance that the Bill of Rights. The choice be

tween or mix of social justice and rights must be made on practical 

grotmds. 

It follows that public policy (social justice) and rights are 

equally susceptible to reason -- that is, to whatever extent one is 

susceptible to reason then so is the other. Both depend upon (i) a 

conception of the Good and of the personality which participates in. 

the Good, and (ii) abstractions fram that to actions of the state 

which will enhance that personality. Both conceive of the Good and 

then conceive of events in history which would respect that Good. In 

the rights case, the abstraction is to those constraints which will 

create the very minimal conditions to security of person, will 

restrict the free flow of the person as little as possible and 

will give it legal tools by which it can be efficacious (property 

and contract). In the social justice case the abstraction is to 

those conditions necessary to the health of the person -- say, food, 

clothing, shelter -- and perhaps more -- sense of community, 

cultural identity, career. In both cases, the use of reason is the 

same. Whatever reason is capable of in the first case, it will be 

capable of in the second case; whatever is beyond reason in the sec

ond will also be beyond reason in the first. 
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If that is the case, we cannot say that the judiciary {and 

quasi-judicial adninistration} should be concerned with 

rights and the legislature with social justice. If the realm of 

the judiciary IS that which is beyond popular taste, and the realm 

of the legislature is popular sentiment, then the reahn of the 

courts ~ll be rights and social justice and the realm of the legis

lature will be rights and social justice. The realms of the two 

are not separated by a distinction be~een rights based on reason 

and policy based on social sentiment, but on same other basis. The 

distinction will not be logical -- it ~ll be practical. That IS, 

whether to give power to the court or the legislature {like whether 

to give power to the individual person or the state} should be de-

tennined on the basis of practical considerations. • 

The conc 1 us i pn II'llS t be tha t we have been mi s taken to use 

natural rights to exalt liberty, the market and private law and to 

degrade collective action and public law. 



G. Stmmry of the Argunent 

A. Rights Prest.me a Ground to Htman Activi ty 

(1) Rights establish relatio~ between individual persons, but 
are not significant. alone for the relation they establish between in
dividual persons, but for the human well-being that they occasion. 
('I'M>, B). 

(2) Natural rights purport to be formative -- deserving of re
spect and logically detenninative -- by virtue of a non4rnUndane 
grolIDd. (TWo, A). 

(3) It is nonsensical that such rights would be formative by 
virtue of a non~dane grolIDd that is formative and yet exist In 
te~ of that which has no formative basis. (TWo, C). 

(4) Therefore, rights are formative (if at all) by virtue of a 
ground to human activity that is formative. (TWo, C). 

B. Rights Entail Plenary State Authority • 

(1) The ground to human activity must be pervasive, substantial 
and integral. That can be said to be the nature of a non-m.mdane 
grolIDd to human activity. (TWo, C). 

(2) That the grolIDd to human activity has integrity means that 
it is distinct from any mundane aspect of the person. Therefore, our 
obligation is not to a person, but to Good by its nature. (TWo, D). 

(3) That the ground to human activity is pervasive means that it 
applies to all human activity. Therefore, our obligation governs 
every aspect of our lives. (TWo, C). 

(4) Therefore, our obligation is plenary -- to do Good. It IS 
not limited by considerations of self rather than another, of indi
vidual versus others or of negative versus affirmative. (TWo, C, 2). 

C. Rights Are Not COnceptual 

(1) That the ground is substantive means that it can be 
formative. That is, it can be logically detenninative and is deserv
ing of respect. (TWo, E, 1). 

(2) One possibility is that we are capable of making direct 
judgrnents of the grotmd to human activity. That is, that we are ca
pable of ideas ~ich have a conceptual quality in that they errbody 
this ground. Therefore, the idea can act logically or conceptually. 
(No one holds that we should design law as if we depend upon such a 
capac i ty, and many deny such a capac i ty.) (One, E, 2; Two, E). 
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(3) In that case, our idea of obligation would be identical to 
our idea of Good vAlich would in turn be equivalent to the ground for 
human activity. (TWo, E, 2) 

(4) In that case, our idea of obligation would govern our con
duct. Rights and duties would not govern our conduct, for by their 
nature they are distinct fran substantive activity. If Good IS 
substantively detenninable, we do not need rights. (TWo, E, 2). 

(5) Another possibility is that we are incapable of making di
rect jud~nts of the ground to human activity, or that we can depend 
on such a capacity. (TWo, E, 2). 

(6) In that case, rights and duties make sense. Use of rights 
and duties only makes sense in that they are distinct from any idea 
of Good. That is, conceiving of law in terrrs of rights and duties, 
rather than simply as judgments about the Good, assurres that they are 
of a different character, for they are not plenary -- they are lirrr 
ited -- and they do not exist in te~ of Good (alone) -- they exist 
In tenms of persons. (TWo, E, 3). 

(7) In that case, rights and duties are formative only by virtue 
of a ground to human activity (proposition G, A, 4) but are necessary 
only to the extent we mistrust jud~nts of substanti~ rationality 
about that ground. (Proposition G, C, 4). 

(8) In that case, rights and duties (as formative) are no more 
capable of rational detennination than ju~nts of substantive ac
tivity, for they are derivative from judgments about human activity 
and such derivation is only necessary to the extent we mistrust judg
ments about human activity. (TWo, E, 3). 

(9) In that case, natural rights are not simple and complete 
ideas about a transcendental entity, but are complex. They exist by 
virtue of a ground to human activity and as an expression of the 
problematic nature of understanding human activity. Therefore they do 
not have logical quality. Therefore they are not alone formative: 
they are not themselves logically detenninative or deserving of re
spect. They are not a category unto themselves. (Ohe way of 
expressing this is that they are value laden and require values in 
their application.) (TWo, E, 1 and 3). 

(10) Thus, it is possible that judgments about human activity 
have a logical or conceptual quality. But it is not possible that 
natural rights have such a quality. Natural rights have neither a 
transcendental ground nor a logical character that distinguishes them 
fram judgments about substantive activity. The dichotomy between the 
rational, transcendental nature of rights and duties and the mundane, 
non-rational nature of human activity is unjustified. If anything, 
the opposite is true. (TWo, E, 3). 
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Olapter Three 

Scepticism and the Authority of the State 

"That the beauty of the cosrros derives not only frem unity In varI
ety but also frem variety in unity." 

(Brother Willi~ in umberto Eco, The Name of the Rose.) 

A. Theme 

1. Theme. 
2. The nature of positivism. 
3. The argument aimed at the separation of law and morality. 
4. Theme -- bis. 

1. This chapter argues the paradox that any worthwhile response 
• 

to the rejection of metaphysical speculation depends upon a ground to 

positive morality which ground is logically prior to human thought. 

Sceptical doctrines, to the extent they merit attention, are moral to 

the core; and the rejection of moral knowledge should be thought 

as an instance of moral thinking. 1 The argument assumes that we 

of 

can-

not depend upon a rational faculty of the mind to provide precepts of 

substantive morality;2 it accepts scepticism about statements 

grounded in a non~dane reality. The argument is that doctrines de-

vised in response to that rejection nonetheless aspire to a 

non~dane ground. The main inplication which we shall draw is that 

the rejection of metaphysical speculation is not a basis for lirrrit-

ing state authority and is not even neutral toward the issue; that 

rejection presumes a ground to morality which entails plenary state 

lSee Neil MacCormick, 'A Moralistic Case for A-Moralistic Law?', 20 Val. 
2U. L. Rev. 1 (1985). 
See {be, E, and T\\Q, E. And assurnes tha t we cannot depend upon a 
rational faculty to give us ideas of transcendentally created rights. 
1\vo, E. 
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authority of the sort asserted in the preceding chapter on natural 

rights. 

2. The argunent IS made in tel'tffi of posi tivisn, the roost 

intriguing and influential of doctrines made in response to the re-

jection of metaphysical speculation. Put the argurent I make about 

each of them is an instance of an argurent that can be made about any 

doctrine which arises fran the rejection of metaphysical speCUlation. 

The rejection of metaphysical speculation separates human enter-

prise fram its ground. This rejection might have been the result of a 

realization that the religious enterprise had tied man's fate so 

closely to his view of God that this attachment had a stifling ef-

fect. This is not to say that the positivist enterprise entails a 

rejection of religion or a divinity, or tha. religion is necessarily 

stifling. But it does mean that the historical truth was that man was 

seen as too closely tied to God. It may also have been an insight 

about rationality itself which gave rise to this humanist enterprise. 

That IS, central to the thought of both Hurr.e and Kant is the tenet 

that substantive rationality -- the proposition that the human IS ca-

pable of perceiving directly the basis for substantive morality -- is 

not a proper basis for morality and law. Again, this belief does not 

entail a belief that no ground to substantive roorality exists, but 

that the person will not get anywhere by attempting the rational per-

ception of that ground. My third suggestion is that the insight 15 

one about human nature. It is that by concentrating on the foibles of 

hunan nature, rather than sane abstract Good irrpl ici t in a human es-

sence, that the rrost frui tful insights about civi 1 society can be 

made. I would put ~~ntesquieu and to same extent Rousseau in this 

canp, as \Iw'e 11 as the Wh i gs I have men t i oned in Olapter o,e. I do no t 
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want to argue which insight was the prImary one, for I think they are 

not exclusive and are no doubt interrelated. They may very well be 

considered aspects of the same problem. 

These insights and the concomitant decision to separate the per-

son from his cosmic origins, or the concomitant perception that the 

person is separate fram his cosmic origins, pose a problem. It IS an· 

ontological problem. What are justice, l~, rights, good and other 

human activities once we have accepted this separation? Since we have 

became scientific, an answer must be made in te~ of space and time. 

That problem can be seen as an episterrological problem. I-bw do we 

know anything about human activity? More precisely, in this case, how 

do we know anything about law, justice, rights, good and obligation? 

I ~ concerned with three characte7istics of positivism as a re

I sponse to this problem. 

The first is that metaphysical speculation is not a meaningful 

activity where law and justice are concerned. The rejection of 

metaphysical speculation precludes knowledge of the non-mmdane. And 

therefore it precludes knowledge of no~tive matters -- morality and 

law as aspects of the non~dane. It does not preclude the 

existence of the non~dane. 

The second is that expressions of substantive morality (or mo-

rality of aspiration) are problematic. 

The third is that same human enterprises, such as law, can be 

based in same kind of rationality or cognition. (I have stated the 

significance of rationality in One, E. Rationality depends upon a 

quality which ideas have in themselves rather than upon any attribute 

which we might give them. This quality that ideas have in thtmSelves 
\ 

Ipositivism is described in Note A to this Part. 
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~ll mean that the idea says something about reality other than the 

reali ty of psychic need. This means that the idea is somehow trust-

worthy. It is for this reason that rational thought can be a basis 

for human action which has meaning -- that IS, it is by reference to 

more than a mundane physiological pleasure or need and can be the 

basis for human interaction.) 

What concerns me about posi tivisn is the dichotcmy offered be-

~een 'same kind of rationality' on the one hand and expressions of 

substantive morality on the other. Hurne's statement quoted in Chapter 

Cbe is an example. Here is another. 

We are as profoundly convinced of the existence of logical en
tailments and irrplications in juristic thought as of the 
non-cognitive character of the perfonal convictions on which le
gal opinions are ultimately based . 

• 
The doctrines which are offered In contradistinction to expressIons 

of substantive morality may vary, but they all have the same aim 

to create an area of certainty -- of a conscious and dependable rnen-

tal process -- in opposition to the uncertainty which surrounds moral 

judgments. While natural right theory depends upon a dichotcmy 

be~een right and good, posi tivign depends upon a dichotcmy between 

rationality and good. The latter dichotomy is just as unfounded as 

the fonner. 

3. The target of this chapter IS the principle which separates 

law fram morality, for it is but an expression of the asserted cleav-

age between the rational on the one hand and expressions of 

substantive morality on the other. I am concerned with the four as-

pects of the separation of law fram morality which were stated In 

(he, C, above. 

INeil MacConnick andOta Weinberger, Itr1 Institutional Theory of Law: :\ew 
Approaches to Legal Positivisn 19 (D. Reidel Dordrecht 1987). 
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The first concerns liberty. In its more assertive guise it IS 

the doctrine of liberty as a primary political principle. In its more 

innocuous state it IS that we should distinguish between the 

perception of the irrrrorality of an action and the decision to make it 

illegal. 

The second aspect of the separation of law frammorality IS that 

we understand law best without reference to morality; that IS, In 

terms of facts and ideas, including facts and ideas about moral judg-

ments, but not in terms of moral judgments themselves. This is 

Raz and Hart characterize legal positivisn. 1 The effort IS to 

how 

con-

sider law, as opposed to expressions of substantive morality, as a 

rational process. It is put into effect by considering law as onto

logically mundane, and thus ~apable of rational perception. Part of 

making law mundane is to treat volitions as COmpleat Facts, so that 

they can be rationally dealt with, once they have been made. And it 

is put into effect by means of juridical units which are manifesta

tions of this idea of volitions as COmpleat Facts. 

The third aspect of the separation of law frammorality is that 

justice is fo~l, that IS, justice is achieved by following same 

rule, precept or practice which is not itself substantive. 

The fourth aspect is that public law is a poor cousin of private 

law. This may seem an odd aspect to attribute to positivisn. cer

tainly positivists such as Bentham have doubted the validity of 

natural rights, and by and large positivists would not ascribe to eI

ther the libertarianism of Nozick, or the claim ~f Dworkin that 

rights 'trump' over public policy goals. And Bentham's utilitarianisn 

requires great public effort. ;":onetheless, my argurrent is that utili-

lSee Che. B, 2, supra. 
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tarianism, by its use of individualized juridical units, acts as a 

private l~ whiCh has a different principle of resource allocation. l 

Each of these doctrines, and the effort to separate law franrno-

rality in general, can be seen as an effort to distinguish between 

that which is rational and that which is not. For the presumption is 

that rationality concerns the relation between things,· not judgments 

about Substantive morality. But the separation of law fran morality 

can also be looked upon as an effort to avoid the truth that law is 

not a rational process. NietzsChe refers to: 

those hodgepodge of philosophers who call themselves 'phi
losophers of reality' or 'positivists' . all losers 'Who 
have been brought back \IDder the hegem:>ny of science •. and 
who now represent, in word and deed, honorably, resentfully, and 
vengefully, t~e unbelief in the masterly task and masterfulness 
of philosophy. 

• 
And it is this unbelief in the fonn of an avoidance of the 

metaphysical speculation necessary for a serious theory of Good and 

personality that concerns me. 

4. The previous chapter may have served to make more clear the 

issue that is presented by the view of rationality 'Which excludes 

substantive rationality. The history of epistem:>logical speculation 

can be described as a series of hypotheses of alternative conceptions 

of rationality -- made in the hope that they will gro\IDd same meaning 

and provide same basis for human interaction -- and a series of dis-

appointments. 

The theme of this chapter is that no alternative idea of ration-

ality is adequate in the place of substantive rationality. To the 

extent one is sceptical of substantive rationality, one should be 

equally sceptical of any idea of rationality. That is, the dichotomy 

1 See Qle, C, 4. 
ZB;yond Good and Evi I, Sec 204, in Kaufrran, trans, Bas i c Wri t ings of 
Nietzsche 313 (New York, MOdern Library 1968). 
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between the experiential nature of human activi ty and the rational 

nature of law is unjustified. 

Note A. What is positivisn? There is a point of view which is 
to me the quintessence of positivism. It is the rejection of 
metaphysical speculation and the stance that there is a funda
mental difference between our sensory perceptions and other 
perceptions, including moral ones, ~th the former being more reli
able. Thus, moral utterances are best considered 'positive' or 
artificial, that is, made, not found. There are many variations on 
this theme which wi 11 by and large be ignored. No variants on 
the theme will escape the implications alleged for the positiv
ist point of view. That which is true of a very severe version of 
positivism will also be true of less severe versions. The argu
ments made here about positivism apply to any sceptical 
epist€IIDlogy. 

To the positiTist, knowledge consists of or has its origins in 
enpirical data. CAle may cite the criterion of verifiability - Ita 
sentence is. •• significant •.• if, and only if [one] knows how 
to verify the proposition which it purports to express -- that is, 
if [one] knows what observations would have him, under cer
tain conditions, accept the proposition as being true, or reject 
it as being false." "All statements aspiring to knowledge are de
scriptive of sense data (synthetic a posteriori); statements not 
descriptive may express fo~l logical relations, but as such are 
tautologies (analytic a priori). No statement whose meaning is not 
by reference to sense data and which purports to be descriptive 
(synthetic a priori) has significance. A. J. Ayer, Language, Truth 
and Logi c 48 (Hanrondsworth Penguin Books 1971). "[W] e may not assure 
that any insight fo~lated in general te~ can have any real refer
ents other than individual concrete objects. 1I Lezek Kolakowski, 
Positivist Philoso h: from HUrne to the Vienna Circle 13 (Norbert 
Guterman, trans., Hanmndsworth, Penguin Books 1972 . 

This belief is equivalent to is a rejection of the possibility 
of knowledge of the non-mmdane. "Many tradi tional metaphysical doc
trines assumed that various observed or observable 
phenomena are manifestations of a reality that we cannot get to 
know in the ordinary way; this assumption justified the use of such 
terms as 'substance', substantial form, 'occult quality', etc. Ac
cording to positivism, the distinction beVween essence and 
phenomena should be eliminated from science on the ground that it 
is misleading. We are entitled to record only that which is actu
ally mani fested in experi ence. 11 Ayer, at 53. 11 [A] nyone who condmns 
the sensible world as a world of mere appearance, as opposed to 
reality,is saying something which, according to our criterion of 
s i gni f i cance, is litera II y non-sens i ca 1. 11 Kol akcJ\J/ski at 11-- L? . 
"[I]f anyone maintained that absolutely unknowable objects ~xist, a 
positivist would consider him an incorrigible metaphysician on the 
ground that he has made a statement about reality that is by 
definition not subject to experimental control." Id. at 12--13. 
"[N]o statement which refers to a 'reality' transcending the lintits 
of all possible sense experience can possibly have any literal Slg-
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nificance •• n Ayer, at 45. "We may define a metaphysical 
sentence as a sentence which purports to express a genuine proposi
tion, but does, in fact, express neither a tautology nor an empirical 
hypothes is." Ayer, at 56. 

The rejection of knowledge of the non~dane includes a rejec
tion of the possibility of knowledge of moral truths, i.e., "the 
rule that refuses to call value judgments and nonnative statements 
knowledge. Experience. • contains no such qualities. .• as 
'noble', 'ignoble', 'evil', 'beautiful', 'ugly', etc. NOr can any 
experience oblige us, through any logical operations Whatever, to 
accept statements containing commandments or prohibitions, telling us 
to do something or not to do it. [I]t is possible to supply logical 
grounds for judgments made on the basis of a declared aim on the 
effectiveness of the means employed; evaluations of this type have a 
technical character and may be qualified as true or false to the 
extent that they have a technical sense, i.e., to the extent that 
they tell us what operations are or are not effective in achieving a 
desired end." Kolakowski, at 16. "Ethical judgments have no 
validity." Ayer, at 145 "[I]f one wishes to affect another person 
•• the question of truth or falsehood does not arise." Id. at 29. 

The positivist doctrine as I have characterised it does 
not preclude beliefs about transcendental reality. But the 
positivist point of view attributes to sensory perceptions a 
qualitatively different status in the mind that other perceptions 
(including moral ones), so different a place that it may not be 
right to call the latter perceptions at all. 



B. Facts 

1. Sense data characterized. 
2. Sense data not a basis for ideas of logical quality. 
3. Factual circumstances not a basis for tolerance. 
4. No 'ought' fran an 'is'. 
5. Law as mundane fact has no implications. 

1. The first fonn of rationality I wish to consider is the emr 

pirical, and I shall use Htnne as an exatq>le. 'The trustworthy way of 

perceiving, according to HUme, is by the senses. And then by simple 

12 relations among sense data. 

This cannot be an ontological doctrine. In relating rationality, 

and hence knowledge, to the senses, we are relating it to an at-

tribute ·of the human rather than an attribute of any other reality. 

That is, sensory perception concerns human, not external reality, for 

the senses are of the human. An idealist position would seen to state 

that the relation between sensory perceptions and external reality is 

so tenuous that if such sense data are to have any meaning, they 

would have to do so by relation to something profound it is saying 

about our own nature. 'That is, that somehow it is an expression of 

our na ture v.hi ch is rrx>re than mmdane. 

But let us assume a realist position that is, assume that an 

external reality, rather than something we attribute to it, gives 

rise to sense data. Thus we can state the empiricist point as gener-

ously as possible by saying that our sense impressions are so 

immediate as to have a quality"which is not clouded by our psyche. 

IDQvid Hume, A Treatise of Human Nature, Bk I, Pt I, sec. I; Pt III, sec 
I (Selby-Bigge ed., aJP 1888). See also Tharas Hobbes, The Leviathan, 
Pt I, Cllaps 1 & 5 (aJP 1909); John Locke, An Essay Concerning Hunan 

zthderstanding, Bk.!, Cllaps II & III ; Bk II, Olaps I, II & ')()0/ 

(aJP 1924). 

". 



That is, they are for all intents and purposes detennined by external 

reality rather than by our psychic needs. Sense impressions are so 

immediate as to be effectively external. 1234567 

2. We can nonetheless doubt that sensory perception provides a 

rational basis for human activity. If we assume same external reality 

that gives rise to sense data, we have still said very little about 

that reality. We can posit that that external reality is capable of 

giving rise to sense data, but we can say nothing else about it. We 

cannot, even if we accept that sense data are detennined by relation 

to external reality rather than (purely) the psychic needs of the 

subject, conclude that external reality exists as an 'is' as a 

distinct mmdane occurrence. To make such a conclusion we would have 

to assume not only that sense data embody same external reality, but 

that no aspect of that external reality is hidden from us which would 

vitiate their use as an embodiment of reality. 

Sense data, even if they represent a reality distinct from the 

person, have no moral implications. Indeed we can doubt that they 

~rillaJj-Savarin counts six senses -- sight, hearing, smell, taste, 
touch and 

2 'genesic or physical love .••. 
'It is surprising that, almost to the days of Buffon [1707-1788], 

such an important sense should have been unknov.n, and should have 
remained confounded or rather annexed to touch. 

3 'Nevertheless, the sensation of which it is the seat has nothing in 
cammon with that of feeling; it resides in an apparatus as complete 

4 as the mouth or the eyes; and although it is singular that each sex 
has everything needful to experience the sensation, it is neverthe
less necessary that the two should be in union to attain the object 

5 that Nature has proposed and if taste, which has for its object the 
preservation of the individual, is undoubtedly a sense, the sarre 
title must be given to the organs destined for the preservation. of 
the species. 

6 'We must therefore give to the genesic sense the place in the senses 
which cannot be refused to it, and we may leave to posterity the task 
of assigning its particular rank. 

7Jean Anthelme Brillat-Savarin, The Physiology of Taste: ~~ditations on 
Transcendental GastronOITo/ 3--4 (New York Liveright IG70). 
Freud gave the genesic sense priority. See Five, F, infra. 



have any logical, as opposed to psychological or practical, implica

tions whatsoever. This is because by their nature, sense data as 

sense data are appearances which by themselves tell us nothing about 

their reality. It is suggested in Part D, below -- on reasoning 

that as soon as we try to use sense data, we must alter them in a way 

which vitiates their important quality, their immediacy. For by their 

nature they are reliable because (or to the extent) they do not emt 

body conceptions which are not sense data. Yet use of them presurres 

ideas such as causation and categories. 

3. 'Facts' based on sense data are used in various ways. One is 

the belief that differing circumstances are a basis for the diversity 

of human activity. It is cammon sense that what is a Good act will 

• vary with the circumstances. For, on day 1, at place 2, I perfonn act 

x. On day 3, at place 4 I perfonn act x again. It may be perfectly 

possible, and IS indeed often the case that act x will be a Good act 

at one time and place but not at another. Shouting in one clrcumr 

stance will cause an avalanche and in another will avert a danger. 

Reading a Thanas Mann novel on one occasion may bring about an In

sight and on another suicide. In Scotland it is Good to have a 

raincoat but in the Sahara it is not, for in Scotland it rains and In 

the Sahara it does not. Similar acts are important in different ways, 

depending upon the circumstances. 

I can expl ain that such an argu:nent 1 s nonsense by a two step 

process. 

First, mere contingencies, that is, space and tirre occurrences 

given by our senses and fonned into facts by our mind -- even if they 

reflect an external real i ty -- carmot infonn us h09w' to group together 

speCIes of acts which are ~urt~hile. (It does not help us if a par-

R:S'f3.occ 
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ticular act is Good, aside fran whatever species it belongs to. We 

might take every act as sui generis and tmderstand that scrre are 

Good. But to do so gives us no basis upon which to guide our actions. 

We would directly perceive the Good in each particular act and that 

would be that). Let us posi t a species of act (~) -- salad before the 

main course, torture. 'To recognize it as a species of act we would 

have to perceive (or attribute) certain characteristics cammon to the 

acts. Let us call these characteristics a, b and c. For these charac

teristics to help us, we would then have to postulate three things. 

(i) We would have to recognize that act or occurrence x, recog

nizable by characteristics a, b, and c has a quality which IS 

worthwhi Ie or Good (or bad). 

(ii) And we would have to recognize scrrething implicit in our 

statement; that is, if a (salad), b (before) and c (main course) oc

cur, they are worthM1i Ie, no matter what other mmdane 

characteristics might also occur. Such characteristics will at least 

be the time and location of the occurrence. That is, it makes no dif

ference whether x occurs on September 21, 1986, or December 23, 1984; 

occurs in Lyons or in Dublin. It also makes no difference whether x 

is accompanied by other occurrences -- for instance, whether someone 

named Florence is at the table, whether fish is being served as the 

main course or whether there was a hailstonn in Istanbul at the same 

time. 

(iii) And, for these characteristics to help us, we would have 

to postulate tha't behind the sense data there is nothing which would 

vitiate their use. 

Then, if all of this is true, by recognizing characteristics a, b, 

and c, we can recogni ze Good and ac t we 11 . 

Ia:N3.rxx: 
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But we have no basis for making any of these assumptions. In or

der to make them we would have to postulate sare Good that has a 

nature to which we could relate the sense data which give rIse to 

what we call facts. But the very nature of sense data (but not neces

sarily of the reality which gives ri.se to sense data) denies to facts 

thOUghts based on sense data any quality which would relate 

them to (i) value, (ii) to any other sense data, contemporaneously or 

over time, and (iii) to other reality which gives rise to the sense 

data. 

Thus, no mundane occurrence -- if it is just that -- can enable 

us to know that any species of act is Good, for the finiteness of the 

characteristic precludes it fram having that capacity. 

MOst everyone will agree to the first part of the argument but 

not the second. The second part of the argument is to reverse the 

process. 

If mere contingencies cannot tell us how to group together spe

cies of acts which may be called Good; then they cannot tell us how 

to distinguish species of acts fram each other, that is, Good ones 

fram not so Good ones. That does not follow fram the above; it is the 

above restated. 

If we cannot conclude fram the observation that two acts have 

the s~ characteristics a, b and c, that they are both worthwhile, 

then we similarly cannot conclude fram the observation that two acts 

have differing characteristics that one is worthwhile and another 

not, or tha"t we are scmehow to have different atti~udes to them. Let 

us take xl with characteristics a, b and c and then x2 with charac

teristics a, c and d. The failure of x2 to have characteristic b, and 

the addition of d cannot tell us that xl and x2 ou~ht to be treated 



differently. For that to be the case we would have to make the three 

postulates above, or corollaries of than. We have no basis for doing 

so, and indeed the nature of sense data as immediate awareness of ex

ternal reality precludes the thoughts which (for all intents and 

purposes) arise fran sense data alone fram having a nature such as to 

justify our assuming these postulates. 

ity 

Differing circumstances are not a ground for the varying 

of acts; differing circurrstances cannot infonn us 

moral-

how to 

reconcile validly differing acts and cannot justify liberty. Circumr 

stances cannot perfonn these tasks as long as they are considered as 

rnmdane occurrences only. 

The argument about circumstance enables us to understand the di-

versity of acts and practices in only a trivial way. For we can make 

the negative conclusion that a judgment about act x does not entail a 

similar judgment about acts similar to it. That is, we may perceive a 

similarity be~een acts but that does not justify the s~ moral 

judgment about them. Nor does it justify different judgrrents about 

them. Such an insight tells us that acts are logically capable of 

varying in their worth and desirability -- but tells us nothing about 

whether or not they vary. It is a paradox that contingencies are In

sufficient to ground the diversity of human activity and liberty. 

I do not deny that an act may be Good in one set of circumr 

stances but not in another, but I deny that any such statement says 

anything of irrportance. We cannot draw any inportant conclusion frern 

it, for it is itself a conclusion, not a ground for a conclusion. The 

insight does not tell us anything that helps us for it does not tell 

us how to reason or think about Good nor does it te 11 us how to 

reconcile similar acts ~hich are Good at one time but not at another. 
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The circumstances are facts a, b and c Which don't have the quality 

which would enable them to detennine an ought. As a fact -- rain IS 

morally neutral; we can get wet or not. When we say that morality 

varies by the circumstance, we are stating a conclusion, a cliche, a 

convention; but when we say that morality varies because of clrcurrr 

stance, . we are speaking nonsense. We may say that Sarah goes up on 

the see saw as David goes down, for that reports what happens; but we 

cannot say that Sarah goes up because David goes down. • 
Sarah goes up 

and David goes down because of forces which we describe in the laws 

of physics. 

4. This is simply the argument of David Hurne that we can derive 

no 'ought' (for there is a moral imperative in the quality Good) fram 

'is's' (these mundane characteristics). 

I cannot but forbear adding to these reasonings an observa
t ion, whi ch may, perhaps be found of sare irrportance. In every 
system of morality, which I have hitherto met with, I have al
ways rerrark'd, that the author proceeds for sare time in the 
ordinary way of reasoning, and establishes the being of God, or 
makes objections concerning human affairs; \\hen of a sudden I am 
surpriz'd to find, that instead of the usual copUlations of 
propositions, is, and is not, I meet with no proposition that IS 

not connected wi th an ought, or an ought not. This change is im
perceptible; but is, however, of the last consequence. For as 
this ought, or ought not, expresses sare new relation or affir
mation, 'tis necessary that it should be understood; and at the 
same time that a reason should be given, for what seems al
together inconceivable, how this new relation can be derived 
fran others, which are entirely different fram it. But as au
thors do not commonly use this precaution, I shall presume to 
recommend it to the readers; and I ~ persuaded, that this small 
attention would subvert all the vulgar systems of morality, and 
let us see, that the distinction of vice and virtue is not 
founded1merely on the relation of objects, nor is perceiv'd by 
reason. 

It is also the naturalistic fallacy of G.E. ~~ore that no mundane oc-

currence or set of occurrences can signal Good to us, for Good is a 

simple property and we would be saying that a, b and care Good. 
2 

And 

~eatise of Human Nature 469--70. 
2Principia Ethica Olaps 1--111 (aV 1959). 



it is the argument Which I ~making in a different fonn In this 

chapter that 'facts', 'mundane occurrences', 'contingencies' can have 

no implications -- moral or otherwise -- because they are creations 

of our minds by which we have abstracted the non~dane from reality 

with the very design of creating logically impotent ideas which we 

call facts. 

5. It is then a further restatement of the above to say that any 

• 
concept of law which has been reduced to 'fact' arising from sense 

data, can have no implications, moral or otherwise. 



c. Desire 

1. Desire characterized. 
2. Desire not a basis for ideas of logical quality. 
3 • Illustrated •. 
4. Alternatives to Desire, e.g., pleasure, not helpful. 
5. Desire does not justify liberty. 
6. NO 'ought' fram an 'is'. 

1. A second effort at an alternative to substantive rationality 

depends upon speaking of conscious desires, wants, ~shes, volition 

or will as irrrrediate data about ourselves which are inherently reli-

able. (We shall refer to it as Desire In this chapter). Such a 

realization is not one of sense data but concerns the immediate con-

tents of the consciousness. Having recourse to the immediate contents 

of the consciousness has been the refuge of different kinds of phi-

losophies. The inherent and almost tautological reliability of such 

awareness of self is of course the theme of Descartes' famous maxim, 

but is also implicit in HUrne's conception of Desires as COmpleat 

Facts and in Kant's conception of the person as a self-generating 

rmral (substantively) mechanisn whose substantive morality is ex-

pressed in will. Reasoning is then instrumental to ends which are the 

product of that which is not itself rationally detennined, but which 

has a quality worthy of intellectual or moral respect. 

2. At the first level these fonnulations suffer fram the same 

defect as sense data. They say something about what IS perceiving 

rather than what is perceived. 

But let us put aside such objections and accept that ~ percep-

tion of ~ own Desire to eat an apple at this very moment IS true, 

that is, that it reports something about the reality of ~ ConSCIous-

ness. Even so, that reality is. by itself, an inadequate one upon 



· 
which to draw any further conclusions. l The argurent fram Desire suf-

fers from the sarre ontological mistake as the empirical argument. 

That I -- however accurately -- perceive that I want an apple states 

only one thing about the existence of what I an perceiving. That one 

thing is that it. is a reality which is capable of giving rise to the 

perception that I want an apple. It doesn't tell me anything else 

about the nature of that reality. And that one quality -- even if we 
, 

admit it to be a quality -- is not sufficient for us to draw any con-

clusions based upon it. To make any conclusion based on Desire we 

would have to assume not only that such Desire embodies a reality 

about oneself, but also that no aspect of that reality is hidden from 

us which would vitiate its significance. 

This objection is not merely same abstract philosophical objec-

tion. It has its basis in the practical insight that people often 

desire things which are bad, for themselves and others. It has its 

basis in the insights, discussed in Chapter Four, that our activity 

is comprised of biological, psychological and sociological elements 

which are properly juxtaposed to the logical element. The content of 

the fo~r is not available to our consciousness, and therefore not 

reported by this idea of Desires as COmpleat Facts. (Indeed the 

Freudian ideas of repression and sublimation are that our ConSCIOUS-

ness is not trustworthy). In other words, it is a mistake to conclude 

fram the proposition that we know (have a rational understanding of 

or perceive truly) our own consciousness, that our own conSCIousness 

has an ontological qual,ity which is captured in our perception and 

which merits any conclusions being made upon it. The rationality of 

our understanding of our consciousness is one that is inadequate to 

lSee Unger. Knowledge and Politics 51--3. (:-Jew York, The Free Press 
1975). And Moore, Principia Ethica, Cl1ap III. 



the tasks we have allotted to rationality. For even if Desire gains 

its quality from a reality (in this case the consciousness itself, 

rather than one outside it), that quality is inadequate to provide 

meaning to or a basis for detennining human interaction . 

. Desir.es as Carpleat Facts can have no rmral inplications. It is 

in their very particularity that Desires are not deserving of re-

spect. 

3. The fallacy of reasoning from the immediate contents of the 

consciousness to same rmral precept is the hallrrark of liberalism. I 

can illustrate this fallacy by three stories. 

One story is of Ignatius Loyola as a youth travelling in Spain. 

At an inn he encountered a MOor who got the better of him in reli-

gious disputation. The Moor went on his way. Ignatius stopped at a 

fork in the road. The question was whether to take the road following 

the Moor and cut down the unbeliever or to take the other which led 

to a monastery where Ignatius could spend the night. He left the mat-

ter to his horse. The horse went to the monastery. It is supposedly 

there and that night that Ignatius detennined to found the Jesuit or-

d 1234 
ere 

A second, less lyrical, story is told by Alan Gewirth. X under-

takes action Y. He does so purposefully, voluntarily. ~. Gewirth 

inplies the following from his story. (i) That X undertakes an action 

II recollect this story framITo/ instruction by Jesuits. I have found 
told as follONs: 

2 'So inperfect was his lmowledge of his duties when he first renounced 
the world that, hearing a certain MOresco or Maharnetan, speak 
injuriously of the holy Mother of God, when he set out fram Loyola 
for ~bntserrat, he deliberated whether, being an officer, he ought to 

3 kill him, though the divine protection preserved him, from so 
criminal an action., 

Rev. Alban Butler, Lives of the Fathers, Martyrs and ~her Principal 
4Saints, Vol. III [July 31] 853 (Rev. Bernard Kelly ed., London, Virtue 

& Co. 1949). 
Ei ther version of the story makes my point. 
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voluntarily and purposefully presumes that the object of his action 

is good and hence that his acting is good. 1 (ii) ilnplicit in the 

agent's action directed at good is a judgment that his freedom and 

well-being ought not to be interfered with. Z (iii) The agent must ac

cept . the genera 1 i za t i on that others (vAlo can ac t purpose full y and 

voluntarily) ought not to have their freedan and well-being inter

fered wi tho 3 Fran the above Dr. Gewirth eventually draws the 

principle, which I state in simple terrrs: act so as not to interfere 

with the freedom and well-being of others as well as to protect. your 

own freedom and well-being.45 It is offered as a primary principle, 

that is, as a moral principle from which others follow and which does 

not depend on a prior moral principle. 

That this argument is specious can be shown fram a third story. 

What if good results fran another's action in opposition to ~ own 

Desire? Suppose that the state requires that seat belts be fastened 

at the pain of a $50 fine. Ohe morning as I enter ~ car I groan 

about government interference in IT.o/ life; I nonetheless fasten ~ 

belt because I fear the fine. an ~ way down the Al67 I became capti-

vated by Bach's Shepherd's Cantata, and drive ~ car into a telephone 

pole. I ~ spared death only by virtue of ~ seat belt. I decide that 

the law imposing a $50 fine is a good one. 6 Am I then logically es

topped fram arguing that any interference with (~) liberty may be 

bad? Can I derive fran this story a primary principle to 'act so as 

IIiThe necessary goodness of the freedan and well-being that are neces
sary conditions of his acting to achieve his purposes." Gewirth, 

ZReason and Morality 48 (Univ. of Chicago Press 1978). 
Id. at 48 & 80. 

3Id . at 48. (I have exerpted the term 'rights' frem the discussion.) 
4"Act in accord with the generic rights of recipients as well as of 
yourself. [The principle] combines the fo~l principle of consistency 
with the rraterial consideration of rights to the generic features or 

5goods of act ion." Id. at 135. 
60ther obvious ex~les concern cigarettes and alcohol. 



to interfere with the freedom of others as 'well as to enable inter-

ference with your own freedom'? Further suppose that someone uses his 

freedan to bring about evil (to hirrself or another). For instance, he 

gets his group to lead a life of dissolution and then persuades them 

to commit mass suicide. From that am I to derive a primary moral 

principle that freedom of action is bad? Yet these conclusions derive 

fran their stories in exactly the same logical steps as ~. Gewirth's 
• 

derives fran his. 

The fallacy is that we cannot conclude fran a voluntary and free 

act that brings about a worthwhile end, that all freedom of action is 

always to be furthered. l We can no more conclude from~. Gewirth's 

story that we should always respect the individual will than we could 

conclude from the story of Ignatius that we should always leave deci-

sians to horses. Neither the fact of ~ original Desire (no matter 

how real the it was) nor ~ later reflection on it have any implica-

tions by virtue of their being irrmediately conscious to me. Neither 

of them tells us anything about the worth of the original Desire, or 

about the nature of Desires. We cannot conclude any primary principle 

fram particular instances, no matter how we characterize them. It 

does not follow fram 

(1) A particular person exercised his will at a particular time, 

that 

(2) will is always to be respected. 

For a particular occurrence cannot ground a categorical moral truth. 

It would be equally specious to conclude fram: 

(1) Ignatius left the matter to his horse who took the better 
route; 

that 

lAnd hence SCIre sort of Mill principle. 

IU:N:.OCC 



(2) ~ should always leave decisions to horses. 

Or fran: 

(1) I attached my seat belt this morning against ~ will and 
only for fear of a $50 fine and thereby saved my life (which I 
value) when I ran into a telephone pole; 

that 

(2) the state should$overn our lives by a series of fines. 

Fran Dr. Gewirth's story we can at IIDSt conclude that sanetirres 

we should act so as to respect the freedom of others. And if we admit 

one case where interference has helped, then ~ must also accept that 

sanetimes interference with others (and ourselves) is justified, even 

where we have acted purposefully and voluntarily. Given the nature of 

the immediate contents of the consciousness, we can only say that 

that given to the immediate consciousness does not entail either a 

principle of liberty or of authority. This leaves us where we 

started. For whether freedom or interference is appropriate in a par-

ticular instance can only be detennined by resort to same moral 

reality which is (logically) prior to any principle about liberty. NO 

principle of liberty can be a primary principle. 

4. It does not help to give ~sire another name. We can call the 

immediate contents of the consciousness pleasure, suffering or con-

templation. Nor does it help to say that pleasure is distinguished 

fran ~sire in that it is not (simply) a matter of consciousness, but 

is a phenomenon which gives rise to sense data. For no matter what, 

In that it is considered an occurrence In space and time, and just 

that, then it can have no conceptual importance. 

Is pleasure good? Is suffering? Is contenplation? Is action? V,'e 

cannot take pleasure (at each mention of pleasure read the others) as 

Fair-C.occ 



conclusion above but no more~ It must be the ultimate relative 

principle -- for it means that eating is sanetirres Good and saretirres 

not; fasting is scmetimes Good and sanetirres not, having sex "is sane-

times Good and scmetimes not. It means that every (characterization 

of a) brain process might or might not be worthwhile. It is a ground 

for relativity, not.of morality, but of judgments about Good made on 

the basis of contingent facts. 

5. The imrrediate contents of the consciousness no matter how 

cleverly characterized -- cannot justify liberty. Yet that is pre-

cisely what is attarpted by Hune, Kant, Santayana and Hayek in the 

liberal mistake characterized in One, B, above. There is no nature to 

the facts which tells us that the subject rather than the outsider 

or really one actor rather than another -- should make the decision. 

Mere occurrences of the consciousness cannot have that quality. 

The lesson is of the futility of looking at the mundane in the 

first place. If Desire xl has attributes a, b and c and Desire x2 has 

the same attributes, but xl is acceptable in the circurrstances and x2 

is not, then we can conclude that we should mistrust our perception 

of the similarity between xl and x2, for they are not really similar. 

Arguments about factual circumstances and desire tell us of our in

ability to properly perceive l the nature of what we are doing (that 

is, discrete occurrences in time and ~ace), not of the relativity of 

the act itself. If (as by the logic of our argument) the above is not 

only true of particular Desires, but of Desire by its nature, then we 

should not only mistrust our perception of the similarity between 

particular Desires, but of the similarity be~een any two Desires; 

that is, we should mistrust our perception in tenns of Desire at all. 
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If Desire by its nature is capable of being Good in one circumstance 

and not in another then Desire is an improper conceptual unit if it 

is meant to be a ground. Desires are conclusions about· liberty and 

are preliminary working units, but they are not grounds. When we 

speak of Desires we have a.1ready concluded (for any ntnher of rea

sons) that what is occurring is relative. Desires are then either 

apologies (conventions) or conclusions, but not properly justifica-

tions. • 

How can we make (judgtrents about) Desires 'Which don't have this 

defect this defect of not being either of a species with or 

separable fram other Desires? We cannot. Desire, by its character, IS 

a crossroad where different worlds meet; if it were possible to place 

a Desire in a Good or bad category without anything else, it would 

not be Desire. All of this suggests that in speaking in te~ of De

sire we have chosen the wrong morsel, or as I have said above, an 

outmoded juridical unit. We should be speaking about something else 

before Desire, or else of Desire in its ontological context. The ar

gument for liberty cannot be in te~ of disparate elements, but only 

in te~ of disparate elements in their ontological context. 

All of this is equally true of thoughts based on sense data as 

of Desire. The argument for liberty cannot be in terrrs of disparate, 

mundane elements, but only in te~ of disparate elements in their 

ontological context. 

6. It is a false step to conclude fram 'Good is not a matter of 

knowledge' and 'normative expressions are problematic', that 'nonna

tive statements are Compleat Facts'. It is also a false step to 

conclude anything of moral value whatsoever fram nonmative statements 

that one has characterized as only Compleat Facts. We may say that 

~.IU:; 
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nonnative expressions are Carpleat and then draw no lesson fran that 

statement. We may also say that 'nonnative expressions are problan-

atic or experiential, but have a non-m.mdane ground', and then draw 

lessons fran that statement. The implications of the former are noth-

ing vmatsoever. The iirplications of the latter are that same of those 

expressio~ will be misplaced and same will not; that only those 

expressions which are properly grounded are deserving of respect; 

that the great difficulty will be to understand the condition of the 

person which brings it about; that is, that Desire and will are prob-

lematic as a basis for morality. We err when we say that 'nonnative 

statements are Carpleat Facts' and then to say that those normative 

statements are deserving of any respect whatsoever. We also err when 

we demand that humanly created morality be treated with respect and 

yet not admit the implications of a non-m.mdane ground for morality. 

This error is so widespread as to consider it a fallacy. If it 

is an error to derive 'oughts' fram statements about physical nature 

the naturalistic fallacy -- then it is also an error to derive any 

ought fran a moral tidbit which is the positive creation of the per-

son -- the artificial fallacy. 

I cannot but forbear adding to these reasonings an observa
tion, vmich may, perhaps be found of same importance. In every 
system of artificial morality, which I have hitherto met with, I 
have always rernark'd, that the author proceeds for same time In 
the ordinary way of reasoning, and denies the being of God, or 
disparages metaphysical speculation about the good; when of a 
sudden I ~ surpriz'd to find, that instead of the usual copula
tions of propositions, IS, and IS not, I meet with no 
proposition that is not connected with an ought, or an ought 
not. This change is imperceptible; but is, however, of the last 
consequence. For as this ought, or ought not, expresses same new 
relation or affirmation. 'tis necessary that it should be under
stood; and at the sarre time that a reason should be given. for 
what seerr6 altogether inconceivable, how this new relation can 
be derived fram others. which are entirely different fram it. 
But as authors do not commonly use this precaution. I shall pre
sune to reccmrend it to the readers; and I am persuaded. that 
this small attention would subvert all the vulgar systems of mo-

~.rxx:: 
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rality, and let us see, that the distinction1of vice and virtue 
is not rrerely the creation of the human will. 

It is an instance of the liberal mistake that 'Hurre's famous statement 

is taken so seriously when applied to 'nature' but forgotten when ap-

plied to hunan Desires,. Yet, in logic, it applies equally to both. No 

matter how hard one may try, one cannot derive anything of s Ig-

nificance fran that created fran no non -mundane grotmd • 
• 

Everything WTitten about 'second order' moral statements and the 

characterizations of morality as 'emotive' or 'will' or whatever can 

have nothing, when taken under their own tenns, to say about first 

order morality. It is the artificial fallacy to think that they do. 

Nothing about Good and obI igation which is deserving of respect can 

be derived fran a systanwhich takes moral statements to be artifi-

cial (humanly created) and nothing else. 

Lrreatise of t~ Nature 46 Q--70 (emphasis indicates ~ editing). 



D. Reasoning . . . or Alchemy 

1. Thare. 
2. Induction. 
3. Deduction .. 
4. Non-contradiction. 
S. Iuputation. 
6. COnsequential ism. 
7. Certainty. 
8. Alchemy. 

1. Another recourse is to rationality as reasoning. But there is 

no conception of reasoning which is adequate to the task. For every 

method of reasoning will require premises, and the result will be no 

better than those premises, and those premises can only have sig-

nificance by virtue of same quality which their ideas have, and the 

rejection of substantive rationality precludes that result. Let us 

take five methods of reasoning one by one. 

2. First, let us take inductive reasoning. The problem of induc-

tion restates the problem with sense data and the immediate contents 

of the consciousness. For as stated by HUrr.e and many others, any gen-

eralization to be derived fran any set of data depends upon the data 

having a quality which enables them to be put in one category or an-

other. And yet, that is exactly what the idea of sense data doesn't 

provide. If the results of sense perception have a quality which 

enables them to be used in inductive reasoning, then they have ~t by 

virtue of something other than the quality which allows them to be 

perceived as sense data. 

Sense data and desire are not only inadequate in themselves to 

justify them as having a logical quality. The problem of induction 

explains how they are inadequate in use. For frem them we cannot r.';ike 
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logical 'jumps to other statements. 

This can be explained two ways. First we cannot isolate the da

tum. To the extent we report sense perceptions, for instance, that a 

carrot is orange and fresh, we have, under the proposition that we 

are accepting (that sensory perception is sufficiently reliable to ge 

called knowledge) lmowledge of that datum. But having sensory percep

tion depends upon sare categories in the mind. That is, Vwhen we say 

'carrot' we are assuming a certain kind of being -- a carrot; our 

very terminology is based on Vwhatever we describe being an instance 

of some species. In order to avoid this result, we would have to de

scribe each physical occurrence in its particularity; that is, at a 

place x and at time y the following sense data occurred (hard -- or

ange sweet loud -- blossomy). But each of the sense data 

descriptions is in tenms of others -- presupposes others; anyone 

perception depends upon it being placed in a context Which has for 

its assumption a certain relationship between sensory perception. 

(That relationship either arises in the mind as a result of sensory 

perception, in which case it is illusory, for sensory perception by 

its nature cannot support any such relationship, or else it must be 

capable in logic of having a basis in same reality that is not solely 

based in sensory perception.) 

The other way of stating the problem is that we cannot use such 

sense data. The very validity of their 'particularity' precludes 

gaining anything of value fram them, for as soon as we relate them to 

anything else (in time and space) -- Which we rrust to get anyvvhere 

at all then we have invalidated our process. Whenever we lump to

gether sense data -- as in 'humans are mortal' or 'granite is hard.' 
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-- we encounter the problem of induction. That is, any generalization 

makes a jump fran one set of data to another which aspires to logical 

quality which the data cannot have if they are to be reliable. 

There can be no solution to this problem which is not a logical 

solution -- for the problem is a logical, not a practical one. That 

is, we can make all possible attempts to clear the modern scientists 

of all sorts of metaphysical rubbish left over fran the prescientific 

era, we can take away all his bias, all his prejudices about the sun 

going around the earth, we can train him to be a scientist king, but 

in the end, if we totally succeed in lirrriting his statements to ones 

about sense data and induction, we will have created a very dull rnon-

ster. For he can say nothing of interest at all; he can write 

tautologies and he can enunciate sense data about a particular 

place at a particular time, but he can say nothing more. The problem 

of induction cannot be solved as long as we accept the positivist 

~istemology (or any sceptical epistemology in its place) as 

truth. 

3. Deductive reasoning suffers the same fate as inductive rea-

soning. The deductive syllogisn will either be meaningless, 

tautological or dependent upon premises having a logical quality.l 

To the extent that reasoning supplies the relation between ideas 

which are (only) our creation, then it deals in truths which are 
• 

meaningless tautologies. Such statements are true only in the sense 

that the results restate the premises. For instance, if I say that 

one plus one equals two, I ~ really not saying anything at all be-

cause the assumption that one plus one equals two is contained In 

lSee J.S. Mill, A System of Logic, Bk II, Chap. 2, sec 2&3; Bk III, 
Chap. III (London, Lon~s, Green & CO. 1930). 



our lmderstanding of one and two. 

Let us take the syllogism: 

(1) All humans are mOrtal. 

(2) Socrates is human; therefore 

(3) Socrates is mortal. 

/1." 
- I 

The conclusion is presumed in the premises. That IS, we define humans 

by characteristics 1 to 50. Characteristic 26 is that humans are mor-

tal. We define Socrates as human by characteristics 1 to n. Therefore 

Socrates has characteristics 26. That is, 

(1) All Hare 1 to 50. 

(2) S is 1 to 50. 

(3) S IS H. 

(4) S is 26. 

It is then obvious that such reasoning is of no use. It will not re-

suIt in a conclusion which has the quality we are looking for because 

by its terms it says nothing about any reality other than the syl-

logism itself. If this is the case, then, such reasoning tells us 

nothing about reality not contained in the premises. Such an exercise 

tells us nothing which would be of help in understanding natural 

reality or social reality or morality or law. 

For the conclusion of the syllogism to have the logical quality 

we are looking for, the premises must say something reliable about 
• 

reality. And we have just concluded that this is not possible. For we 

have rejected a substantive rationality which would result in ideas 

having a logical quality.l And we have also concluded that thoughts 

1 (he, E. 
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about sense datal and desire2 do not have a quality whiCh enable than' 

to be reliable other than about the mere fact of their occurrence and 

in their particularity. Therefore, deductive reasoning, like induc-

tive reasoning is not capable of resulting in conclusions which have 

a logical quality. They are not real rational methods, but hollow 

ones. 

4. Reasoning as a matter of consistency suffers fran the same 

fate. It is the haven for the substantially deprived, 'the losers who 

have been brought back under the hegermny of science'. 3 

By reasoning as consistency is meant the principle of 

non-contradiction. In Kant's terrr6, it means that each moral 

decision should be universablizable. 4 The appeal is that while we 

can say nothing about substantive morality, we can nonetheless say 

that no one ought to act in a manner which is contradictory (thereby 

creating the dichotomy between the non-rationality of moral judgments 

and the rationality of reasoning about than). This principle makes no 

sense in the absence of substantive rationality. 

Let us say that you charge me with doing x today and not-x 

yesterday. For instance, let us say that I have robbed fram Dominic 

yesterday, but I forbid you fran robbing fran Henry today, and you 

object to this hypocrisy. I pause and I think. 

(a) If there is a contradiction, the fact of the contradic-

tion does not tell me what to do about it. I may conclude that x 

~ee, B. 
3Ihree, C. 
For instance, Bruce Acke~, Social Justice in the Liberal State 7 
(New Haven, Yale Univ. Press 1980), takes this as an unquestionable 
fundamental principle. 

4 Imrnanue 1 Kant, Groundwork of the Metaphysics of ~brals (421), in H.J. 
Paton trans., The Moral Law 84 (London, Hutchinson & CO. lQ48). 



was wrong or I may conclude that x was right. The fact of the 

contradiction does not tell me which side of it to embrace. 

(b) As I think about that, I realize that I have no way of 

kn~ng what to reject or what to embrace. 

(bI) We have rejected the substantive rationality that would 

allow me to make that judgment. 1 

(b2) Sensory perceptions have no quality which would justify 

deciding one way or the other. There is nothing in the sense 

data that make up the thought that Henry did one deed and I an-

other that justifies either making a distinction or not making a 

d ' t' t' 2 1 S Inc Ion. 

(b3) COnscious Desires have no quality which would enable me 

to make a decision. Desires are mere individual facts which have 

no quality either demanding respect or being anything other than 

, d' ,du 1 3 In IVI a. 

(c) If there is no basis upon which to judge between opposing 

parts of the contradiction, because the opposing parts to not 

have a logical quality, then there is no real contradiction. 

The only alternative is to resurrect the possibility that we can make 

judgments of substantive morality which are rational. But if that is 

the case, we can make a direct detennination that Henry should not 

rob, or the like, and we do not need the principle of 

non-contradiction to help us. That there is or is not a contradiction 

will be a conclusion of our jurlgrrent of substantive morality. 

The principle of non-contradiction is utterly hollow as a ra-

1 
~e, E. 
JIhree, B. 
1hree, C. 



tional alternative to substantive rationality. It s real appeal IS In 

those instances where we are relatively certain of the side of the 

contradiction we want to embrace. If our jud~nt of the substantive 

morality involved IS specious, then employing the principle of 

non-contradiction will make it no less s.o. sub-

stantive morality is not specious, then we do not need the principle 

of non-contradiction. The allegation of a contradiction can be no 

more reliable than judgments of substantive rationality! To the ex-

tent that we allege a contradiction we are alleging ideas which have 

logical quality. 

Treating desires as COmpleat Facts (or as non-cognitive) means 

not only that we have no basis upon which to choose between the op-

posing beliefs of two people, but that we have no basis upon which to 

choose 12 between two beliefs of the same person. Here is an exarrple 

of the quintessential liberal mistake. On pages 23 and 24 of Gausing 

Deaths and Saving Lives, Jonathan Glover notes that rational argument 

nms out where two people hold opposing 'ul timate rmral bel iefs' . 

These ultimate moral beliefs are like the axioms of a system of 
geometry: the other beliefs of a moral system are derivab!e fran 
the axioms, but the axioms themselves cannot be 'proved'. 

One page later he notes that it is rational to oppose (logical) 

inconsistencies in sameone's moral beliefs. For instance, 

some general principles used in support of abortion provide an 
equally good justification "for infanticide. Someone who holds 
such a principle, but who cannot accept the consequent rightness 
of infanticide, is trapped in an inconsistency". The general 
principle must be abandoned or modified or else the unpalatable 

lei. unger, Knowledge and Politics 53 states that there is no 
universal and neutral principle. If it is formal it is·an empty shell; 
if it is concrete, then it is not neutral. The use of formality. he 

2says , depends upon same commonness which treating Desires as COmpleat 
3Facts precludes. 

24 (Hanrondsworth, Penguin Books 1977). 

KHID.IlX: 



1 consequence nus t be accepted. 

111 

But if ultimate moral beliefs are arbitrary, then any logical in

consistency between two beliefs held by the same person wi 11 be an 

illusion. There is no logical basis upon vAlich to say that any tv.·o 

beliefs are inconsistent. And if there is suCh a logical basis, then 

it would apply equally between two bel iefs of two people as between 

~ beliefs of one person. 

5. Changing the fonn of the reasoning to 'if x, then y' does not 

alter the matter. 

It is as barren as deductive reasoning above. That IS, 

(1) If one is human, one is mortal; 

(2) Socrates is human; therefore 

(3) Socrates is mortal. 

is no less empty for the addition of 'if' and 'then'. 

NOr does it make any difference if it is stated In tenns of a 

cannand. 

(1) If he moves, you should shoot him; 

(2) He moved; therefore 

(3) You should shoot him. 

By our consideration of sense data, the sensory perception of someone 

moving cannot have the logical quality vAlich would justify action. By 

our consideration of Desire there is nothing in either ~ Desire to 

shoot him, or in another's Desire to have me shoot him, which would 

have the logical quality that would justify shooting him. There is 

nothing more in the conclusion that you should shoot him than there 

is in the premises. 

1 Id. at 25--6. 
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6. The fifth type of reasoning may be called consequentialisn or 

instrumentality. It concerns the historical consequences, rather than 

logical implications, of an act. In each case the worth or lack of 

worth of a decision is detennined not by the character of the act it-

self, but by what the act will .bring about in history. By looking at 

what our decision will bring about, it is argued, we can reason to 

th b t d .. 12 e es eClSlon. 

The instrumentalist argument is as follows. If we want to bring 

about occurrence x which we posit as Good, there may be any number of 

human actions which may bring about that occurrence. Then there is no 

sense in stating that action of the type y is Good or bad, for we are 

concerned not with the action itself, but with what it will bring 

about. 

Let us give an exanple of ins trunenta 1 i ty. 

Cllarles works as an investment banker earning $60, 000 per year. 

The only aspect of the work which he enjoys is that it doesn't serve 

any reasonable social purpose. He holds the job in order to support 

his f~ily, to indulge his passion for Victorian literature and to 

feed the hungry (he gives a third of his salary to charity). In other 

words, it is only common sense to admit that we humans undertake ac-

tion the purpose of which is instrurental to sane Good. 

A second is consequentialisn. A variant on instrumentality con-
• 

cerns the consequences of any particular acti.on. By consequences, I 

mean the events on the causal chain of which an act is a link. This 

is distinguished fram implications -- the conceptual significance of 

Lrhis is the response of Richard A. Wasserstram, The Judicial Decision, 
Cllaps 6&7 (Stanford Univ. Press 1961) and Neil MacCormick., Legal 
~easoning and Legal Theory, Chap V1 (CUP 1978) to the limits of 
~other types of reasoning. 



an act or thought. Regard for consequences raises the same problens 

as instrumentality -- both are concerned with the causal properties 

of an act in space and time, or history. To me they are species of 

the same doctrine. The difference is that instrurnentalisn posits an 

end and then conceives ~f a method of attaining that end, while 

consequentialism conceives of an act and asks what its consequences 

will be. 

A third is utilitarianism. It is really an instance of 

consequentialisrn. It is dealt with below as a particular of legal 

reasoning. 

Now each of these efforts IS the same. It states that we are not 

so concerned with the quality of the action itself as with its his

torical results. This is because the quality of the act itself is 

problematic -- it raises the problem of making judgments of substan

tive morality. On the other hand, we can posit the consequences of an 

action and a relation between the act and its consequences. The ef

fort in each case is to ascribe properties to the consequences and 

the relation that enable the decision to be rational. Thus, there is 

a dichotany between judgments of substantive rmral i ty of act x, which 

are not rational, and decisions which are made on the basis of their 

historical consequences, which are. 

The flaw in this kind of reasoning is twofold. First, the rela

tion between future phenomena and the instant decision is not one 

which IS detenninable by reason. This is not simply a practical prob

lem of trying to follow chains of causation fram one moment In 

history to another. That is, even if one were an intellectua: 

Hercules, one could not detennine the consequences of an instant act 

IUN>.lXC 



by rational methods (once substantive rationality has been rejected). 

There is a logical problem. The logical problem is that a concept of 

causation is necessary to make such detenninations and no such 

concept of causation is given to us, either by sense data, or by the 

contents of the immediately conscious. This is simply Hurne's argument 

on causation, which I paraphrase as follows. 

(1) 'Reason is the discovery of truth or falsehood. Truth or 
falsehood consists in an agreement or disagreement either to the 
real relations of ideas or to real existence and matter of 
fact. ' 

. (2) .Kn~ledge as to matters of fact are derived from sense 
ImpressIon. 

(3) Four relations -- resemblance, contrariety, degrees in 
quality and propositions in quantity or number -3 are so direct 
as to be the objects of knowledge and certainty. 

(4) ilnplicit in cause and effect are two relations conti-
guity and priority -- Which are relations of reason. But these 
are insufficient to constitute the relation alleged by cause and 
effect. IAn object may be contiguous and prior to another, with
out being considerld as its cause. There is a NEX:ESSARY 
COnnexion to be taken into consideration; and that relation is 
of nuch ~~a ter irrportance, than any of the two above 
mentioned. I 

(5) Therefore, 'reason can never shew us the cannexion of one 
object with another. • •. When the mind, therefore, passes 
from the idea or impression of one object to the idea or belief 
of another, it is not detennined by reason, but by certain prin
ciples, Which associate togeth~r the ideas of these objects and 
unite them in the imagination.' 

(6) The connection is a ma7ter of convention or psychology, 
rather than a matter of logic . 

• 

~eatise on Human Nature 458. 
3Id. Bk I, Pt I, sec I. 

Id. Bk I, Pt III, sec I. 
4Id . Bk I, Pt III, sec. II (emphases in original). I don't understand 
whether these two relations are meant to be examples of the four rela
tions referred to in the previous·paragraph, or whether they are 

~meant to be in addition to them. 
Id. Bk I, Pt rv, sec. VI. 

7Id . at 93. I think that this paraphrase carports with the account of 
J.L. Mackie, The cement of the Universe, Chap. I (CUP 1980). 



And of course HLme's argunent on· causation applies to any other type 

of effort to link disparate sense perceptions or Desires whether 

logically or historically.l It applies to identity and therefore 1n-

duct ion and deduction. 

Secondly, we have merely put off the problem of substantive mo-

rality without dealing with it. Even if we posit that we can 

detennine the consequences of an act, we must still deal with the 

problem of whether the consequences themselves are desirable or not. 

If act x has consequences a, b and c, and if we engage in 

consequentialist reasoning, then we no longer have to rrake a 

substantive judgment about the worth of act x, but we do have to make 

such a judgment about a, b and c. Why is it felt that our conceptions 

of a, b and c will have a quality which our conception of x lacks --

about its inherent worth or lack of worth? If a, b and c can only be 

judged in turn by their consequences, then we will be seeking to 

follow rrolecules of water dO\l\l11 a very long stream indeed -- one wi th-

out end. To avoid this eternal regress, our perception of the 

consequences will at same point have to aspire to same conceptual 

quality. The consequences do not have that quality by virtue of being 

thoughts which 
2 have arisen directly from sense data. Nor do they 

have that quality by virtue of being Desires -- whether actual or po-

tential. 3 As a method of reasoning, consequentialisn is bad 

housekeeping. It merely has us sweep the difficulty of making judg-

ments of substantive morality under a rug. 

I should note that it 1S not ~ argument that it 1S a meanlng-

1 ~ would except the four 
;nu-ee, B. 
Three, C. 
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less exercise to attempt to'regulate one's conduct with an eye to the 

future, but that it is only meaningful if one assumes a ground to 

human activity to begin with (or that undertaking such an activity 

presumes such a ground). In that case the consequentialist exercise 

is no more,a matter of knowledge or rationality than is a basic judg

ment about the moral worth of any human activity. We are acti~g under 

an illusion if we undertake such instrurentalist or consequentialist 

reasoning as a rational enterprise. 

7. That we hold so tenaciously to conceptions of rationality 

which are utterly inadequate to the task we give them suggests that 

rationality itself is more often than not the expression of a psychic 

need, rather than a means of grasping reality. 

8. These methods of reasoning are a kind of alchemy. They suffer 

from the mistake that the result is meant to have a quality which IS 

denied to its constituents. Induction is reasoning fram particular to 

general. Deduction from general to particular. COnsistency fram 

particular to particular (or fran general to general). bnputation is 

a type of deduction. In each case the reasoning depends upon a sub-

stantive rationality which has been denied. It makes no difference 

whether the reasoning is from descriptive to normative, normative to 

normative or descriptive to descriptive. If we cannot rely on the 

original ideas having logical quality, then the we cannot rely on the 

resultant idea having logical quality. To try to devise a method of 

reasonIng which will have another result is to try to make gold out 

of base metals. If Wittgenstein is right that 'whereof we cannot 
. 

speak we ought to be si lent', then we sirIl>ly ought to say nothing at 

all. 



E. Legal Reasoning 

1. The critique applied to legal reasoning. 
·2. Itrl exanple. 
3. The realist ·insight. 
'l. More alchemy. 

1. The problems raised in the previous parts apply equally to 

any type of human understanding or activity as to the effort to un-

derstand natural reality. Although they are often understood or 

accepted when stated one way, they are often denied or ignored In 

other contexts. But the truth is that once we deny the value of sub-

stantive rationality, then all efforts at rationality fail. Our 

effort to understand human activity -- whether in the past such as 

history, or in an ongoing sense such as anthropology, hurmn geogra-

phy, economics, politics, sociology, and of course law -- by means of 

such reasoning IS flawed. 1 (That is the point behind parallel pas-

sages in Part B concernIng sense data and Part C concerning 

volition.) Just as the scientist must depend upon an assumption that 

nature is ordered, even though he may doubt any particular statenent 

about that order, so the moralist, including the jurist, must depend 

upon the assumption of a ground to value in order to understand the 

wor ld of hunan act ivi ty, and in order to make rreaningful any under-

standing he might assert. In this respect, the problem of deriving 

moral statements (oughts) from descriptive ones (is's) is just an in-

stance of the problem of induction. 

Thus, in applying our critique of rationality to morality and 

lsee, e.g., H. Stuart l-llghes, Consciousness and Society (London, ~tacGib 
bon & Kee 1959). 
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l~, we are merely repeating ourselves. 

2. We begin by rejecting substantive rationality and then seek 

to govern l~ by reference to same other sense of rationality. But no 

other sense of rationality ~ll result in ideas Which have the 

logical quality Which we seek. 

(i) Fran mmdane phenarnena available to our sepses, we can con-

clude nothing. Any use of then, even in conjunction with something 

1 else, presumes a quality Which they cannot have. 

(ii) Fran our conscious desires we can conclude nothing. They do 

not without further assumptions have the logical quality which justi-

fies respect. Any reasoning based on these Desires as conceived will 

b ' . 'f' t 2 e Inslgnl lcan • 

(iii) By induction, deduction, consistency, implication or 

consequentialism, we can conclude nothing which has logical quality.3 

Let me give an example 

Let us take the following offence. 

[A]ny person Who in any public place or at any public meeting 
wears a unifonn signifying his association with any political 
organization or with the4prarnotion of any political object shall 
be guilty of an offence. 

We can understand it as a tautology (an analytic a priori statement). 

The rule states that the offence is made up of finite historical oc-

currences 1 to 25. This is act 23. Therefore it is an offence. Act 

23 is an offence because it has been posited that acts 1 to 25 are 

such offences. As such it simply states and restates that which has 

been posited. It can tell us nothing about acts which have not 

~ee, B, supra. 
3fhree, C, supra. 
4Three, D, supra. 
Public Order Act 1936, Sec 1(1), 8 Stautes 327. 
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been included in the definition and therefore can tell us nothing 

about acts which occur after the definition was made. It gives us no 

understanding about any innrinent case -- the question In case 45 IS 

whether or not we should alter the definition of a section one of-

fence to include act number 45. (This is, quite simply, the logical 

problem with the doctrine of precedent.) 

We can understand the legal occurrence as a phena:renon to be 

perceived by the senses. Such perception does not provide for an ad

equate understanding of law, just as sensory perception of natural 

events does not provide an adequate understanding of natural occur

rences. For just as there is no way of using sense perception of one 

na tural phenanenon to speak about another, there is no method 0 f 

using sense perception about one arti fi cial phenanenon to speak about 

another. We can describe the court sentencing sa:reone as a matter of 

sense data: the gavel bangs, we hear the judge proclaim the decision 

of the court and the sentence, we see the prisoner being led away, 

and the prisoner himself smells the darkness of the prison walls and 

feels cold iron bars that hold him in. We can attach a label to 

these sense phenomena and call them a conviction. But if so, we can 

only state the legal occurrence in such a way that it is separate 

and distinct fram others in space and tirre: on ~cember 20, 1986, x 

judge in y court found z guilty of a section one offence for doing t 

and sentenced him to ten years in jail. If that is the case, we are 

reduced to stating that a particular event is a particular event, or 

that we have agreed to call a certain past event by a label which we 

have also attached to other past events. We cannot relate one event 

to another, other than by an agreed upon label, after the fact of 
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the event, for so far as we have done so we have left the realm of 

sense-data and tautology and have entered another realm of Vwhi ch we 

are tmcertain. 

NOr can induction, deduction, consistency or implication give a 

logical quality· to our ~sires.1 Let us take the rules as an implica-

tion. 

If 
(1) a person, 
(2) in (i) a public place, or 

(ii) a public meeting 
(3) wears a tmifonn 
(4) signifying his association 

(i) with any political organization, or 
(ii) with the promotion of any political object, 

Then 
(5) he is guilty of an offence and 
Therefore 
(6) subject to fine and imprisonment. 

The facts to be put into the 'if' part of the equation do not have a 

quality which will enable them to go there. If we may report sense 

data of black, soft, circular, 5' radius as irnrrediate and therefore 

having a logical quality, but we can do nothing with such sense data. 

We may consider a black beret to be a unifonn, but that will depend 

upon characteristics about it that do not gain their force from sense 

data. 2 

The command, the 'then' rrerits nothing of itself. The carnmunica-

tion of the conscious desire of the legislature or the court does not 

have a logical quality. 

NOr can reasoning fram precedent -- Vwhether considered an in-

stance of induction or non-contradiction -- gIve us a rational 

lnl~ limits of deductive reasoning are set forth in Wasserstram, The 
Judicial Decision, Chap. 2; ~~cCOnnick, Legal Reasoning and Legal 

2Theory , Chaps 2 to 4. 
See MOran v. DPP [1975] Q.B. 864. 
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answer. Tha t a case 1 s 1 ike or tm 1 ike a previ ous case wi 11 depend 

upon making a judgment about vmether a characteristic ought to JUs

tify a distinction. That judgment is tant~unt to a judgment of 

substantive morality about the case. Another way of saying this IS 

that if one perceives that a finding of innocence In case I contra-

dicts a finding of guilt in case 2, then one must still decide 

whether innocence or guilt is the correct decision. Such a decision 

is one of substantive rationality about guilt or innocence. If I can 

make such a judgment, I have no need of precedent to guide me. If I 

cannot, then precedent -- as a method of legal reasoning -- is fruit

less. I 

Thus, reaching a decision that x is guilty tmder the act IS not 

a rational process. 

3. The point being made here is a logical rather than a psycho-

logical one. It is not the insight that in practice judges often use 

personal and social values in making their decisions. The response to 

that insight seems to be to question how personal and social values 

of the judge can be limited in legal decision making and how other 

values, say those of the legislature or of another court, can be 

gIven effect. That insight poses a problem about human psychology 

which is one that can be dealt with in better or worse, but always 

practical, ways. The psychological truth is that a judge (or legal 

decision maker) is capable of giving up his values and assuming the 

values of a system or of something outside hirrself. Indeed, the prob

lem does not seem to be that humans are not capable of such 

behaviour. but rather that they have a perverse tendency to it 

lAn excellent dissection of the doctrine of precedent is found in 
Wasserstrcm, The Judicial Decision, Otaps 3 and 4. 
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that is we seek to find ways to avoid moral responsibility by leav

ing rroral decisions to same group. 

The point made here is about the structure of reality. It IS 

that the understanding of law as a rational process (i) entails (in 

logic) some ground in non~dane reality and yet (ii) denies that to 

be possible epistemologically. and yet (iii) claims to be rational. 

It is not an answer to this problem of logic that English JU-

rists 1 feel certain about 'the central core of law'. That states a 

psychological condition which we may call 'certitude', but not a 

logical one such as might be called 'certainty'. The psychological 

condition of the jurist does not speak to the structure of reality 

which must support the syllogism. If one places faith in the syllo-

gI9m (or any type of reasoning -- by analogy, by precedent) then one 

must recognize that value (real not artificial value) grounds the use 

of that reasoning in law. But the elements of the positivist's ra-

tionality are inadequate to constitute logically rather than 

psychologically -- the judicial decision. 

4. Mbdern jurisprudence as characterized in Chapter Ohe can be 

considered as a series of responses to the limits of rationality. But 

it can just as well be considered as a series of efforts to change 

into gold various ideas of rationality which are themselves base rnet-

also 

lH.L.A. Hart, 'Positivism and the Separation of Law and ~Sorals', 22--29 
in Ronald Dworkin, ed., The Philosophy of Law I, (CUP 1Q,7). 
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F. The Concept of Law 

1. Law as nundane. 
2. Austin. 
3. Kelsen. 
4. H.L.A. Hart. 
5. Law as institutional fact 
6. Conclusion. 

1. What ontological status have moral entities such as justice, 

law, rights, obligations and other human activities once we have ac-

cepted this separation between human activity and metaphysics? Che 

response has been to attempt to understand law without reference to 

moral expression. This effort may be called 'legal positivism'. 

This part outlines the responses of various legal positivists to 

this problem. In each case I want to summarize how each of these 

theories answers the questions 'What is law?' and 'Haw do we under-

stand law?' and then to relate it to justice. In each case, the 

theory will be defective for the same reason, for they are all varia

tions on the sarre therre. 123 

2a. The first theory is that of John Austin's The Province of 

4 
J:::;..:;:ur:....:.i.::.sp.r::.=..rtl.;;:,::d:=e.=.:n:..:::c..:::e_=De...:::.....:t..:::e:,=.nTI.::.=i..:..:n:..::e:..=d:.z,_..::e:....:t:..:::.,c. and J erany Ben tham' s Of Laws in 

5 General. They are so similar that they can profitably be dealt with 

together. They attempt to provide a method for understanding law, 

brhe enterprise of reviewing a line up of legal positivists has been 
~~dertaken by many, notably H.L.A. Hart, The COncept of Law (CUP 1961); 
~avid Lyons, Ethics and the Rule of Law, Chap. 2 (CUP 1984); Philip 
Soper, A Theory of Law (Carrbridge, Mass, Harvard Univ. Press 1984). 
The present discussion differs somewhat in that the purpose is not to 

3evaluate these theories, but to make the ontological point that they 
presume a ground to human activity as well as an unarticulated 
perplexity about our ability to perceive and act with regard to that 

4ground. 
5 (London, Weidenfeld & Nicolson 1954). 

(B.L.A. Hart ed., LTdv. of London 1970) 
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taking as a departure point the rejection of metaphysical specula-

tion. It is generally referred to as the command theory. 

The first element of Austin's theory is the command as a 'wish 

or desire' of same rational being to another. 1 This element takes as 

given the idea of Desires as COmpleat Facts. Desires are a starting 

point not subject. to dissection and hence rrust be taken by reason 

rather than given by it. Hence, law is an invention rather than a 

discovery. 

The second element is that same 'evil' or sanction is threatened 

fran the fonmer to the latter. 2 Note the sensory element to the real-

ityof law. If you want to know that there is a table, then kick it, 

and if you want to know that there is law, then violate it and you 

will sense the result. 

The third element is that the command is expressed by same word 

or sign;3 that is, that there IS same manifestation of the will or 

Desire in a manner that enables it to be perceived. 

The fourth element is that law consists in only generalized camr 

4 mands, that is, rules. 

The fifth element is that law concerns only commands of the sov-

ereign. The sovereign is the monarch or same other supreme 

authori ty. 5 

The purpose of Austin's exercise IS to exclude as the source of 

law a) rights and obligations which arise from the nature of being a 

~stin, at 13--16. 
3Austin, at 15--18. 
Austin, at 18; Benth~, at 4. 

4Austin, at 18--19, 24. '[A] law is a command which obliges a person or 
persons, and obliges generally to acts or forbearances of a class.' Id. 

sat 24. 
Aust in, Lecture VI; Benth~, at 9, 18. 
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human being, b) other transcendentally based nonsense, c) positive 

morality and d) God. 1 All of these are either undesirable, problemr 

atic from the point of view of the ends of rationality (conscious and 

dependable) or simply not believed. Hence, law does not include 

convention, international law and constitutional law, other than as 

2 rules stated by the courts. God's l~, it is said, may be discover-

able by asking what rules would have the best consequences in tertIE 

of happiness, but God's l~ is different from l~ as it is. 3 

Under the command theory, the sovereign acts as the deus ex 

machina to bring about the touted sepa~ation of law and morality. By 

it l~ can be detennined by rational faculties, which rational facul-

ties do not include any capacity to make judgments about metaphysical 

entities like Good. "It is in this way that conveyances and covenants 

acquire all the validity they can possess.. • [A] dopted by the 

sovereign, they are converted into mandated law. ,,4 In this way, 

'every positive law, or every law simply and strictly so called, IS 

set, directly or circuitously, by command of a sovereign person or 

body. ,5 Hence it would include delegated legislation, the cammon law, 

the prerogative, convention, every contract and every free act of the 

citizen. It would include all of these because the sovereign could 

6 change that law. 

2b. There are many criticisms of this idea of law. As an ex~le 

of the type of criticism I ~ not interested in, let me take that in 

~stin, Lecture V. . 
See A.V. Dicey, An Introduction to the Study of the Law of the COnsti-
tution 22 (London, MacMi 11an, 10th ed., 1959). 

~Austin, Lecture II. 
SBenth~, at 26. 
6Benth~, at 26--27. 
Benth~, at 26--27. 
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H.L.A. Hart's 1 COncept of Law. Hart says that the idea of ccnmand 

doesn't get to the heart of the law relating to contract, wills and 

marriages other than in a contrived way. 2 That criticism is in terms 

of saying that Bentham and Austin have not correctly characterized 

what l~ is. If criticisms are of this nature, then the answer is to 

state, as Hart does, another theory of v.hat law is v.hich purports to 

remedy these defects. The criticism presumes that the enterprise of 

defining law as an 'is' is a worthwhile enterprise. 

A second type of criticism, the one that concerns me, IS that 

the command theory of law is a specific instance of a general 

mistake. That mistake is to think that law is anything at all In a 

mundane sense. That mistake can be seen by asking v.ho the sovereign 

is. Benth~ tells us that he is 

the person or assemblage of persons to v.hose will a whole po
litical community are (no matter on what account) supposed to be 
in a disposition to pay ~bedience: and that in preference to the 
will of any other person 

and who himself is bound to no one. 4 

Not a cook is but to dress a dinner, a nurse to feed a child, an 
usher to whip a school boy, an executioner to hang a thief, ag 
officer to drive an enemy fram a post, but it is by his orders. 

But such a concept begs the question of how to distinguish the robber 

fram the ruler. Stated another way, it begs the question of how to 

decide to wham we should give our habitual obedience. The assumption 

is that we find the ruler, rather than that we detennine him. The 

theory allows for no ontological or epistemological basis upon which 

1 
2(aJP 1961). 
Concept of Law 26--33. Austin's jurisprudence fails to appreciate that 
same rules confer powers v.hile same impose duties. Id. at 237. 

3 4Bentham, at 48. 
Aus tin, at 212. 

SBentham, at 24. They are all authoritarian relationships. 
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the habi tual obedience to a ruler can have any meaning. The sense 

data of the monarch wearing certain robes or signing a certain 

document have no implications. My Desire to obey, or the sovereign's 

Desire to be obeyed are but rnmdane occurrences without inplication. 

The prior fact of obedience has no implication for the present or the 

future. Habitual obedience can only relate to that which has already 

occurred. We will have to go beyond the reahn of the mundane to jus-

tifyobedience, or to understand why obeying the Queen-in-Parliament 

gives rise to law but habitual obedience to television carnrnericals 

does not. 

The conceptual inadequacyl of this theory becanes evident when 

we consider the doctrine of Parliamentary Sovereignty in British law. 

It is that the will of the Parliament of the united Kingdom IS the 

supreme authority in British courts. The absurdity of the sovereign 

binding himself has often been pointed out. It creates several 

conceptual problems: 

If it is all powerful, then it could bind future Parliaments • • 
• but then they would not be sovereign. 

HOw can Parliament bind itself?2 

How can this basic constitutional fact be altered? can Parlia
ment alter its own sovereignty? 

The inability to have any basis upon which to alter the doctrine dernr 

onstrates equally the lack of conceptual basis for the doctrine 

itself. 

That mistake can be seen also in that law -- as characterized by 

Austin and Benth~ -- can have no moral force. To the extent the 

positivist project succeeds and enables us to perceive la~' scien

~Its inadequacy as a practical matter is another matter. 
See Benth~, at 68. 
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tifically, that l~ has no implications whatsoever. It has no moral 

force to either the judge or the citizen. If law is mundane, then it 

has been robbed of any qual i ty whi ch would jus t i fy any ac t ion what so-

ever. There is no basis -- other than fear -- for obeying it. That 

the sovereign has ccmnanded habi tual obedience states no reason for 

anyone, including a judge, to obey the sovereign. And the lack of 

conceptual force, by the argunent of Parts B to D, means that there 

is no basis upon which a judge can reason to a decision. The judge 

could only be bound by reference to something which is more than par-

ticular. Under Austin's theory, his decision will have to be an 

insignificant psychological fact -- one of obedience to the sover-

eigne 

3a. The second theory I wish to deal with is that of Hans 

Kelsen. 1 Kelsen seeks to create a theory of law which IS pure. It is 

pure in the sense that it is a science distinct from other human sci-

2 ences. Kelsen separates law from sociology of law and realisn by 

distinguishing nonnative jurisprudence as the science of legal norm:; 

as the science of how people ought to behave according to law 

from how they do behave. Nonmtive jurisprudence, to Kelsen, IS no 

less empirical than sociological jurisprudence, both are concerned 

with positive law. But nonmtive jurisprudence is logically prior to 

sociological jurisprudence in that sociological jurisprudence must 

assume a content to positive law in order to get on with its work. 

Kelsen's law is also meant to be pure in the sense that it IS 

separate fram morality.3 But to the very extent that we can fonn an 

l'Plire Theory of Law (Max Knight, trans., Berkeley, lhiv. Calif. Press 

21967 ). 
3Id. at 1. 

Id. 
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idea of law as pure, to that extent our idea has no purpose. The pu

rityof law depends upon being able to describe law without reference 

to morality, that is, to separate the existence of law which can be 

deternrined by sense da~a and analysis, frarnmoral attitudes to it. 1 

Whether that law exists is to Kelsen an objective truth, while 

whether it is right or wrong is wholly subjective; our moral attitude 

to it is a COmpleat Fact. This is a clear expression of the positiv-

ist distinction made in Three, A, above. The essence of the doctrine 

is in the proposition that the identification of law -- the existence 

and content of law -- does not require resort to moral argument. 

Kelsen's effort to make law a rational system depends upon a 

unity of legal nOnm5. Each nonnwithin the legal system can be 

traced back to a basic nonn, the Grundnonn. 2 They are as particulars 

to a universal. A legal nonn does not exist by virtue of its content. 

"Any content whatsoever can be legal; there is no human behaviour 

3 which could not function as the content of a legal nonn." The nonn 

IS not so much a command as 'an hypothetical judgment expressing a 

specific relationship between a conditioning circumstance and a con-

4 di tional consequence.' It depends upon a sinple mental operation 

that 'if there is A, then there ought to be B. ,5 Physically, Kelsen 

says this is called causality, but mentally, it is imputation. It is 

a measure of Kelsen's influence that this is indeed how statues are 

6 
often written, at least in England. 

1 2Id. at 63--66. 
Pure Theory of Law 115--118, 100-212. 
~at is Just~ce? 311 (Be~keley, Univ: of california 1957). 
It is a Kantlan hypothetIcal InperatIve. Id. at 324. 
~lsen, General Theory of Law and State 117 (1946). 
6See e.g., the discussion of section one of the Public ~der Act 1936, 
at Three, E, 2, supra. 
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Law then to Kelsen exists as a series of normative rules which 

are made by reference to a Grtmdnorm and v.hich depend upon coercion 

of same sort. This concept of law cannot tell us whether law is just, 

but it can tell us whether law is valid. The question of validity can 

be answered by relating the norm to the Grundnonn. And the purpose of 

the exercise is to remove any metaphysical justification fram the le-

gal order. 

3b. There are of course 'insider' criticisms that Kelsen's idea 

of law does not properly capture what law is, for it places too much 

emphasis on coercion. 1 But these criticisms assume that law is solely 

a mundane entity. My criticism is that the whole concept of law as a 

mundane entity is mistaken. 

Kelsen's theory, like Austin's, is an instance of the general 

mistake of thinking that law is anything in a mundane sense. That 

mistake can be seen by ex~ining the idea of the Grundnonn. Like the 

concept of sovereignty, "it acts as a deus ex machina. 23 The only way 

of knowing what the basic nonn is can be had by resort to the psycho-

logical fact of respect, with the same untoward implications. 

Kelsen's theory is an instance of the same effort to take intractable 

rmral problems and sweep them off into one corner and ul timately un-

der the carpet, in this instance a Grtmdnonn rug. It is rmre a 

psychological act of avoidance than any real insight into the nature 

of law. The Grundnonn suffers from the same criticisms as the concept 

of sovereignty, for it is an instance of the same mistake. 

1 2Hart, ~ncept of Law 35--41. 
'[I]t is valid because it is presumed to be valid; and it is supposed 
to be valid because without this presupposition, no human act could be 

3interpreted as a legal, especially as a no~creating act. I 

Pure Theory 0 f Law 117. 
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If law is as Kelsen states it, then it can have no implications 

for either the citizen or the jurist. It can have no moral force. It 

can have no implications for obedience or respect. Nbr can it have 

implications for legal reasoning. For acceptance of the Grundnonn is 

an occurrence whi ch cannot make sense other than as a 1 ogi ca 11 y In-

nocuous psychological phenanenon. If law is rnmdane, then it has been 

robbed of any quality which would justify any action whatsoever. 

The imputation fran x to y is to Kelsen a quasi-rational act. 

"The legislature relates the two circunstances in a fashion wholly 

different fran causality. Wholly different, yet a connexion as un-

mistakable as causali ty. ,,1 This is an effort at certainty, at a 

dependable and conscious logical process which we can call rational 

and which will give a quality to the resultant ideas that can provide 

lIDderstanding an be a guide to conduct. 

In what sense can Kelsen's law be considered a rational enter-

prise? It is not rational in the reasoning process it employs. There 

is, to be sure, no logical operation that requires a specific result 

fram a general premIse. Nor is it rational (at least as stated by 

Kelsen) in the sense that depends upon the use of ideas which have 

special validity for a quality they have, that is, because they emr 

body sane moral truth. That is exactly what Kelsen denies. If the 

ideas used by the judge embody anything, according to Kelsen's 

theory, they embody the Desires and wants of members of the legisla-

ture. And in that they are COmpleat Facts they have no particular 

rreri t. 

4a. The third theory is that of H.L.A. Hart. In The COnc~t of 

lWhat is Justice? 325. causality is, of course, not unmistakeable. 
See Three, D, 6, supra. 
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Law, Professor Hart characterizes l~ as something that can be iden-

tified without resort to morality. Law is the union of two kinds of 

sources -- primary and secondary sources. These sources are seen as 

rules. Primary sources have content; secondary sources are concerned 

with the division of power. 1 The roost in::portant secondary source is 

the rule of recognition. 2 It is the deus ex machina of Hart's concept 

of l~, as the Grundno~ is of Kelsen's and sovereignty is of 

Austin's (and Dicey's). It is by reference to the rule of recognition 

that power is distributed in the legal system. 

4b. What is the nature of the rule of recognition? U1timately, 

like the Grundno~, it is a belief. 

There are ••. two ••• conditions necessary and sufficient 
for the existence of a legal system. On the one hand those rules 
of behaviour which are valid according to the system's criteria 
of validity must be generally obeyed, and, on the other, its 
rules of recognition specifying the criteria of legal validity 
and its rules of change and adjudication must be effectively ac
cepted as

3
carnrnon public standards of official behaviour by its 

officials. 

And it suffers fram the same ontological defect as the Grundnonn. 

Neither the judges recognition of the rule of recognition nor our 

perception of the judge's recognition, is a matter of rationality in 

the sense we have thus far allowed. For such perceptions require unl-

fying characteristics that enable us to understand that there is such 

a rule over time and that same one follows it over time. And neither 

sense data nor volition even if called ccnmands or rules -- have 

that quality. Instances of obedience to the rule of recognition have 

no implications for each other. 

If l~ ultimately depends upon a belief of no matter what kind, 

1 2C5ncept of Law, Chap. v. 
3Id. at 97--103. 

Id. at 113. 
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then it is ei ther a bel ief v.hi ch has sane basis, or one 'Which does 

not. If it has same basis then it must be grounded in something other 

than the mundane. If the belief is merely mundane, then it is a 

physiological or psychological fact. It is that the jurist has fol-

lowed the rule of recognition in a particular instance, or, at the 

most, that the jurist has a practice of following the rule of 

recognition. Law characterized in that way can have no implications. 

There is no reason for either the jurist or the citizen to obey or 

respect it. For each decision which depends upon a belief or set of 

beliefs which has no other than a mundane existence can be character-

ized only as conventional or as arbitrary, but not as rational. This 

concept of law provides no basis for obedience and respect and no ba-

sis for a worthwhile method of reasoning. 

Sa. The last group I wish to deal with describe law as an insti

tutional fact. They are Richard Searle1 and Neil MacConnick. 2 Let us 

take Searle's derivation of an 'ought' from an 'is'. 

(1) Jones uttered the words 'I hereby promise to pay you, Smith, 
five dollars. 
(2) Jones promised to pay Smith five dollars. 
(3) Jones placed himself under (undertook) an obligation to pay 
SDrith five dollars. 
(4) Jones is under an obligation to pay ~th five dollars. 
(5) Jones ought to pay Smith five dollars. 

The idea is that just as Jones' promise has meaning by reference to 

an institution of promising, so does law have meaning by reference to 

an institution of law. 

I.J.R. searle, 'How to Derive "Olght" frem "Is"', (1964) Phi 1. Rev. 43 

258 • 
See Neil MacConnick, 'Law as Insitutional Fact', (1974) L.Q.R. 102; 
Nei I MacCorrnick, H.L.A. Hart (London, Edward Anlold 1981); :\ei 1 Mac
Comrick 8r Ota Weinberger, hl Insti tutional Theory of Law. 

3Note that both Searle's and Gewirth's efforts to solve the is/ought 
problem conceive of moral i ty as that created by the indh'idual person. 



Sb. This theory too suffers from the same ontological mistake as 

the others. The 'institutional fact' is ontologically depraved. The 

institution is merely a posited one, one whose recognition depends 

upon a mmdane occurrence -- ei ther one which emi ts sense data, or 

one which depends upon the immediately conscious Desire of the sub-

ject. It is also born of the wish for knowledge in terrrs of data and 

desire, to make law that which is subject to rational analysis. 

For us, the primary question is not that of the forces which 
constitute institutions, but rather that of the ontology of 
legal no~. Norms. • • and individual action or social ar
rangements in their ch,racter as externally observable are Vwo 
sides of the same coin. 

And Neil MadConnick's seminal article 'Law as Institutional Fact', 

begins ominously: '[Elvery legal phi losopher and jurisprudent is con

cerned to see law as fact •••• ,2 As noted above, neither data nor 

Desire can be of any significance as conceived. 

Searle's derivation has been criticized for the logical jumps 

that are needed to get fram point to point. And it has been 

criticized for the ~iguous use of 'promise' as a participant in 

(1) and as a reporter in (2).3 MY criticisn is slightly different 

it is ontological. 

It is utter nonsense to conclude from a promise to pay that we 

ought to pay. The institution, as characterized, gives rise to no 

moral implications. That is, the occurrences (i) that Jones made an 

expression of Desire or will, and (ii) that he did so by referring to 

a mundane 'institution' are not capable of giving rise to obligation. 

~Insitutional Theory of Law, at 25. 
Institutional Theory of Law 49. 

3Sarnewhat akin to Hart's problem with the internal and external point of 
view. See W.D. Hudson, ~bdern Moral Philosophy 266--77 (London. 
MadMillan 2d ed., 1983). 
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To make it clear that moral obligations carne about by reference to 

more than a reference to a mmclane insti tution, we <Illy need to re

state Searle's bit of reasoning. 

(I) Henry utters the words, 'I prarndse to murder x In cold 
blood' • 
(2) Henry pranised to rrurder x in cold blood. 
(3) Henry placed himself (undertook) an obligation to murder x 
in cold blood. 
(4) Henry is under an obligation to rrurder x in coJd blood. 
(5) Henry ought to rrurder x in cold blood. 

I can assure Henry that he is under no sudh obligation. He might feel 

same psychological compulsion, but, if anything, that is out of an 

authoritarian feeling imbedded in this type of thinking, rather than 

out of anything to do with proper morality. We are attracted to 

Searle's' fonmulation because of a previous moral precept that by and 

large we ought to keep our promises. We are not attracted to mine be-

cause by and large we have a previous moral precept against murder. 

Neither decision ~ll be more or less worthy of respect (or rational) 

for its having been derived fran an 'is': both are as worthy of re-

spect and as rational as the judgment of substantive morality on 

which they are based. 

LroN as institutional fact, like Desire as COmpleat Fact, has no 

moral force. It cannot have. Either for the citizen or the jurist. 

This has been pointed out by MacCOnnick and Weinberger in their re

Vlew of Searle's derivation. l NOr can it provide any basis for legal 

reasonlng. 

6. I object to this entire body of literature. It states that 

legal rules must be no~tive in order to What they have to do. Then 

it seeks an ontological basis for law, using as a paradi~ the scien-

lInstitutional Theory of Law at 21--4. 
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tific 'is' a mundane idea of ontology which precludes the 

nonnative quality necessary to law. The enterprise as posed allows 

for no success. The resultant conception of lawrnust either be mis

used if it is meant to have any implications or trivial if it is not. 

Rl)E.IXX; 



G. The Ohtological COntext of Positivisn 

1. The conceptual inadequacy of methods of reasoning other than 
substantive rationality. 

2. In natural science -- the missing X. 
3. In human activity -- the missing Y. 
4. Either X and Yare arbitrary by nature, or else they have a 

ground. 
5. If they have a ground, we need make three assumptions: 
a. ontological; 
b. epistemological, and 
c. sceptical. 

6. Then positivist doctrines make sense. 
7. Sense data revisited. 
8. Induction revisited. 
9. Other methods of reasoning. 
10. Lrnplications: 
a. positivist doctrines presume denial of substantive 

rationality; 
b. thus, properly methods, not doctrines; 
c. that is, conceptually inadequate; and 
d. then of psychological rather than logical worth. 

11. Peroration. 

1. The doctrines discussed in Parts B to E are inadequate to 

produce ideas of logical quality. They are: 

1. empiricism, facts based on sense data; 
2. the contents of the immediate consciousness; 
3. inductive reasoning; 
4. deductive reasoning; 
5. the principle of non-contradiction; 
6. i rrpu tat i on ; 
7. consequential i sm; 
8. all of the above applied to legal reasoning; and 
9. law as a mundane entity. 

This IS so whether these doctrines are considered to be epistemologi-

cal ones -- such as empiricism, and various methods of reasoning 

or ontological ones -- that reality consists of space and time, that 

Desires are COmpleat Facts, and that morality and law are mundane. It 

is so whether we are concerned with natural sciences or humanities 

such as law. It is so whether we are concerned with the norrrative or 
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the descriptive. 

For these doctrines do not address a reality which would give 

our ideas the quality that would allow them to be meaningful. They 

presure 

'Nhich 

a mundane nature to reality which is an inadequate one 

to base the categories of any resultant thought. They 

upon 

sinply 

make no sense as they are expounded. Due to the lack of an onto

logical and epistemological context, every doctrine given above 

each of which appeals to 'rationality' -- will leave our ideas with 

no quality which would make then deserving of any intellectual or 

lIDral respect. 

2. In te~ of natural science, that is, knowledge of reality 

'Nhich exists outside the person and in space and time, what will be 

missing will be an ingredient that will enable us to use each of 

these doctrines. We will need to posit a nature to reality that will 

enable us to do something with facts based on sense data. That postu

late will either tell us that there is no difference between 

appearance and reality -- a doubtful postulate -- or that there is. 

OUr use of sense data will have to be in tenrns of the reality we pos

tulate behind appearances -- an ontological postulate. And it will 

have to be in terms of a theory of the distinction between appearance 

and reality. This will be an epistemological postulate based on the 

foibles of or limits to human understanding. 

We will need to posit a nature to reality that means that rea

soning has some sense. Take inductive reasoning as an exarrple. We 

will need an ingredient -- an assumption about reality -- which will 

enable us to reason from data to generalizations. Hurr.e described this 

ingredient brilliantly. although negatively. in his argurrent about 

fUSF.OCC 



causation in the Treatise, paraphrased above. We can look at HUrre's 

argunent that ideas which arise only fram sense data and simple 

relations ~ng them are inadequate for conceptions of cause in a 

positive as well as negative aspect. It may mean that ideas of cause 

have no basis in reality. Or it may mean that use of rnmdane elements 

is an inadequate basis for any human understanding. That is, in order 

to put reality together at all we need to posit same X and then to 

undertake our thinking in the context of that X. The X can be called 

categories or essence or cause or X. But whatever it is called, it 

will not be captured by the mundane alone. And our use of the above 

methods of reasoning only has meaning given the assumption of such a 

ground. 

3. The situation is the same with human activity (which is the 

realm of natural sciences as well as the humanities, for engaging in 

the study of nature is a human activity). What will be missing will 

be an ingredient that enables us to act upon more than psychic needs. 

This missing ingredient we can call 'value'. We can indeed understand 

the concept of value in a negative way. Value is that which is neces-

sary to get fram a synthetic statement to a statement of action -- it 

IS necessary to remedy all the defects stated in Parts B to E. 

Value will act with regard to human activity as cause and cat-

egories to natural including human as natural) reality. A theory as 

to the nature of value could tell us that there is no difference be-

tween Desire and value -- again, this is a doubtful but logically 

possible postulate or that there is. And if there is a difference, 

then we will have to understand Desire by relation to the ground to 

value which we postulate. This will be an ontological postulate. And 
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we have to give our consciousness significance in terrrs of the dif-

ference between consciousness and value. This wi 11 be an 

epistemological postulate based, again, on the foibles of or lirrrits 

to human understanding. 

And we will need to posit a .ground to value in order to give 

same sense to reasoning with regard to human activity. We will have 

to postulate a theory of value in order to make, for instance, our 

use of the principle of non-contradiction something other than a 

meaningless exercise. 

The gap to be filled by value must occur In every instance where 

human activity occurs by relation to thought rather then by impulse. 

That is, thought which governs humn activi ty -- or which attenpts to 

understand hunan activi ty -- rrust enbody values. And thoughts which 

result fram the positivist doctrines, in that they treat reality as 

mundane, laCk that which is necessary to their purpose. That lack we 

II 1 od Y l"f f 1 Wh t" t can ca va ue or go or, you pre ere a ever IS necessary 0 

fill the realist gap is value. And liberalism, as a logical doctrine, 

avoids dealing with that gap. 

4. We can at this point go down one of two roads. 

The first is that we say that this X and this Yare gaps which 

are filled by convention or by arbitrary behaviour. That IS, we can 

plug the gap -- as Hurne does with causation -- with mundane material. 

That road is a road to nowhere. 

The second is that we can posit a ground for X and Y. This does 

not mean that our filling the gap accords with the ground. We can 

still call things convention or arbitrary. But it means that our at

II ~ not asserting that the postulated X and Yare fundamentally 
di f ferent. 

lU)F.OCC 
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tempts to plug the gap aspire to a real ground and therefore that 

they have meaning. 

The point of the above exercise is that in order to fill the gap 

we need a theory of Good and of personality -- exactly what liberal

ism avoids. There is no road whiCh allows us to avoid the difficult 

problems of the nature of Good and personality and yet ascribe 

meaning to the positivist doctrines. There is only an illusion' of 

such a road. 

5. We can only proceed by making three asstnptions. The asstnp

tions are metaphysical speculation about the nature of Good and of 

the person. 

Sa. The first is that there is an ontological ground to X, Y, 

essence, cause, category, value or whatever. It must be non1TIUndane. 

Wi thout the aSSUIption of suCh a non-mmdane grotmd, none of the 

above doctrines' can be understood, and none can be used other than in 

an arbitrary way. 

Sb. 

standing 

rmrality. 

The second assumption is that there is same way of under

this ground in how it appl ies to problems of knowledge and 

For understanding of nature, it means that there is same 

way of understanding cause and categories -- X. For law and morality 

this means that there is same way of making substantive judgrrents 

about value -- the Y noted above -- whatever is needed to bridge the 

gap. Without the asstnption of the possibility of such understanding, 

none of the doctrines can be understood, and none could be used other 

than In an arbitrary way. 

Sc. The third assumption is that there is no conSCIOUS mental 

process which we can depend upon to provide an understanding of that 



ground. It is the rejection of substantive rationality as stated 

above.
l 

By that is meant that substantive judgements of X (vm.ether it 

be cause, categories, essence, value or good) are not rational. If 

such categories had a basis in reality, and if we could make them as 

a matter of rationali ty,. then they would provide our thought wi th the 

quality which we seek. (Rational must be understood as we have stated 

it. It gets its results fram a conscious mental process. WHat we are 

thinking has no element of psychic need which vitiates it. And it is 

dependable.) 

We might assume the first and the second but not the third. (To 

do so, it seems to me, does not state the natural law position so 

much as a parody of the natural law position.) If we assume an onto-

logical ground to reality and a human faculty of mind vm.ich enables 

us to produce -- with same reliability -- ideas which capture that 

ground, then all the doctrines stated above are superfluous. We can 

simply make the judgment of substantive rationality say, that 

capi tal punislment is wrong -- and no arrount of reasoning induc-

tive, deductive or whatever -- will add to that judgment. Thus, the 

use of the positivist doctrines, it seems to me, entails the third. 2 

I have noted, in Cbe,E and TWo, E, the reasons for rejecting that 

view. Same are reasons for the rejection of substantive rationality 

altogether. But even if we allow for the capacity of humans to make 

such judgments, exercise of such a capacity seems so problematic that 

it does not really answer our problem. You might take it as a logical 

or practical truth that substantive rationality does not solve our 

problem. I take it to be a practical truth. 

1 
~~' ~, and 'I'M:> , E. 

IS IS where we began In Three, A, supra. 



But we cannot adopt the third without the first two. ~~ral scep

ticisn of any sort without these ontological and epistemological 

assumptions is meaningless. A rejection of the first proposition 

would be an ontological nihilism -- that there is not ground for 

value or natural re.ali ty. A rejection of the second would be episte

mological nihilism -- that our understanding of any posited ground is 

1 so probl ana tic as to be worthless. Any sort of nihi I i'sn makes In-

significant any moral scepticism itself. 

6. These metaphysical assurptions enable us to make sare sense 

of the positivist doctrines. (The argument will be the same for all 

and even for those not mentioned. The argument applies to all re-

sponses to the rejection of metaphysical speculation by their nature, 

of which certain are used as instances.). 

7. Let us first deal with the empiricist doctrine which attempts 

to find a basis for rationality in thoughts which derive fairly di-

rectly fram sense data. These thoughts are meant to embody facts, 

that is ideas which describe reality as it really is. And as I have 

noted, these facts are meant to be rational in a way that Desires are 

not. Facts are objective in the sense that two of us should be able 

to came to the same answer about a fact, While Desires are not in 

that we could not detennine that ITo/ Desire is right or wrong. 

Part B asserted that we cannot depend upon facts to be a report 

of reality, but only appearance which reality gives rise to. That is, 

facts are thoughts which report the mundane aspect of reality while 

attempting to limit comment on the non~dane aspect. To the extent 

facts report only that rrundane aspect, they are reliable, but ha ..... e no 

lsee the quote fram Santayana in Che, B, supra. 



logical quality which would make then worthwhile. To the extent facts 

are useful in such thinking, they embody ideas about the non4mUndane 

aspect of reality, which ideas do not arise fram the immediacy of 

sense data, and which, therefore, are not reliable. This, to me is 

the genius and gist of Hurre' s argurrent. 

What then is the proper use of facts? The perception of facts 

cannot be an instance of substantive rationality, but rather an 

alternative to it. If we trusted in a rational faculty of humans to 

make substantive judgments about real i ty, then we would make a di-

rect perception of the X we are seeking one that had the 

non~dane and mundane intact -- and we would have no need for con-

sidering reality as broken down into non4mUndane and mundane. In 

using facts we create and investigate the mundane for how it will 

tell us -- not about itself -- but about the non4mUndane: X. We learn 

about X in an indirect and sceptical fashion. This is rationality in 

a very limited sense. HUme's's faith in sense data then, can be un-

derstood not because sense data report a worthwhile truth In 

themselves, but because they act against our psychic need. They are 

important for their psychological rather than logical effect. That 

IS, 

(i) We have an idea which is conventional (we find ourselves 

with it) or is detennined by psychic need. 

(ii) Sense data apprise us of the falsehood of that idea by an 

immediacy about external reality which we have difficulty denying; 

(iii) We conceive a new idea which is at least in part consti--

tuted by that reality rather than by psychic need. 

To the extent we make the object of our scientific endeavours an il-

IQ3F .ra; 
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lusion of mundane reality, our endeavour is misplaced. To the extent 

the endeavour is properly undertaken, its object ~ll be reality in 

its mundane and non-mmdane aspects, by the means of a constructed 

mundane reality. 

If this is so, then 'facts' are not facts, do not represent any 

discrete reality themselves, but are a particular kind of human 

creation which enables us to try to figure but the puzzle of real

ity. Facts are an attempt to view reality absent its non~dane 

ground, that is, to demystify reality, to take the magic out of it. 

The positivist epistemology and its variations takes this tendency to 

the hilt. Part of the purpose of it is to disturb convention -- for 

convention has the magic (and conventional view of value) built into 

it, part of its purpose is to halt the flux in a very artificial 

way. Thus, the idea of having facts -- positivistic facts -- IS that 

they are reality made sterile (deprived of life); made profane (de

prived of the sacred); made banal (deprived of magic); made static 

(deprived of an organic quality). 

There are two types of explanation for this occurrence. The 

first IS that we do it out of fear -- that is, same psychological mo

tive of the nature that demystifying reality enables us to conquer 

nature and convince ourselves that we are not victims of nature or 

enables us to meet our lack of understanding with false understand

ing. There is a great truth in this (discussed in Chapter Five), but 

it is not a truth upon which legitimacy of either law or knowledge 

can be directly based. The second is that this demystification is a 

method which enables us to understand and deal with the sacred. It is 

akin to the coolness that a physician or a la~yer sh~~ to his cli-



ent; just as that coolness allows the professional to act in a clear 

and decisive fashion, so the positivist method -- the fact method -

allows us to think in a clear fashion. Thus, if the positivist epis

terrology is wortlwwhile, it is worthwhile as a method, a method 'Which 

enables us to appreciate reality in same odd way more clearly. 

8. We can now understand the problem of induction -- that is, to 

pose yet another solution to the problem of induction. 

It is properly the nature of empiricism to demystify reality, 

separating it into the magical and the factual. The very purpose of 

making the 'factual' means robbing reality of any significant qual

ity of how it is related to that around it, that is, of the X. This 

is a worthwhile enterprise because it acts to counter our conventions 

and psychic needs mentioned above. Qu- extant ideas have an under

standing of X in them and the purpose of the 'fact' is to create a 

(psychological) doubt by its immediacy. We cannot induce fram the 

'fact' that the sun has risen 50 billion tirres that it will rise 

again because the very purpose of viewing those first 50 billions 

times as facts is to conceive of the occurrence In a way that iso

lates them -- separates them fram the flux and fram any non-mlIDdane 

ground. We cannot induce fram the facts of billions of human deaths 

the conclusion that we are mortal for the simple reason that the de

sign behind those facts is to make them sterile, to make them 

incapable of bearing conclusions beyond themselves. Once we conceive 

of the sunrise and of death the way we nonnally do, once we put the 

sacred back into them, it becomes evident to us that. each of us is 

going to die, and that notwithstanding the vagarIes of our lives the 

sun will rise tomorrow. The problem of induction is a problem cre-

IU)F . !XX: 
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ated by a certain view of facts. The very purpose of the creation of 

those 'facts' is to create gaps in the logical process so as to 

shock us into fi 11 ing them in lIDconvent ional ways. 

9. Reasoning by deduction, by consequentialisn, by imputation 

and by the principle of non-contradiction will be of the same nature 

as reasoning by induction. As many logicians tell us, reasonlng does 

not tell us anything new, it only' tells us that which ~ didn't ex-

1 pect. 

10. What are the implications of this view of these epistemo-

logical doctrines? 

lOa. They only make sense in the context of the three proposi-

tions given above, the third of which is that any understanding of 

the X and Y, of the ground, is uncertain. 

lOb. If that is the case, then the use of the above doctrines is 

a method -- a method used to understand reality and not a reality it-

self. These doctrines, then, do not concern so much the mundane, as 

the non~dane, not verifiable propositions, but unverifiable ones. 

They concern the use of an epistemological method (not an ontological 

or epistemological truth) to deal with the difficult nature of the X 

and Y we are seeking. All of the above doctrines, properly consid-

ered, state methods by which to understand and deal wi th non-mundane 

reality just as do Buddhism2, the Spiritual Exercises of St. Ignatius 

3 Loyola and the anonyrrous Fourteenth Century work, The Claud of Un-

1m 
. 4 owlng . To the extent they are valuable, they act as a sort of 

1 . 
Morris ~hen & Thomas Nagel, An Introduction to Logic and the Scienti-

2fic ~thod, Chap. IX, sec 1. 
See R.H. Blyth carp., Zen and Zen Cl assics (New York, Vantage Books 
1978). 

3 (New York, catholic Book Publishing 1956). 
4(Ha~ndsworth, Penguin 1978). 
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spiritual exercise. 

IOc. If that is the case, then the rationality which these doc

trines properly appeal to is very limited. The doctrines do not 

result in propositions of logical certainty. For the method is worth

while not for how it creates certainty, but for how it creates 

uncertainty and incertitude. It is rational in the sense that by use 

of sense data, we create a condition of the person by Which the con

tent of our ideas is' not detennined by psychic need alone, but by 

another reality. In that sense, the idea is in part detennined by ex

ternal reality, but it is not (necessarily) wholly conscious or 

dependable. 

Given the premises behind the adoption of these sceptical doc

trines, the result of them will be of limited value. Any result will 

provide a limited understanding. It will because it is of a reality 

which has more to it than that told by our senses. Therefore, there 

is never a direct relation between the sense data (or the trigger of 

any other method) and either the reality itself or our conception of 

it. 

lOde If that is the case, then we should value facts not for 

their logical quality so much as for their psychological quality. The 

truth of our ideas wi 11 depend not so much on reasoning as on the 

condition of the person. And our ideas of understanding reality 

should properly be made in light of a theory of personality as well 

as a theory of Good. That is, the three propositions above infonn us 

that in addition to a theory as to the nature of reality, we will 

need a theory as to how a person comes to a realization of reality. 

11. The criticism I have made above is not new. For instance, 
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one of the most famous such criticisms is that of Willard Quine in 

his '''1'\.._ Do f Ji'......,.. •• ,1 In' h essay ~wu gmas 0 ~lrlclsn. It e argues against the 

conceptual validity of ~o doctrines. 

CAle is a belief in sane ftmdamental cleavage between truths 
which are analytic, or grounded in meanings independently of 
matters of fact, and truths whiCh are synthetic, or grounded in 
fact. The other. • is redUctionism: the belief that each 
meaningful statement is equivalent to same l~gical construct 
upon tenms which ~efer to imrrediate experience. 

I have in ITo/ own~y criticized these here. 3 

What does Quine conclude fram this? 

As an empiricist I continue to think of the conceptual scheme 
of science as a tool, ultimately, for predicting future experi
ence. Physical objects are conceptually imported into the 
situation as convenient intermediaries -- not by definition in 
terms of experience, but simply as irreducible posits compa
rable, epistemologically, to the gods of HOmer. For ~ part I 
do, qua lay physicist, believe in physical objects and not in 
HOmer's gods; and I consider it a scientific error to believe 
otherwise. But in point of epistemological footing the physical 
objects and the gods differ only in degree and not in kind. Bot~ 
sorts of entities enter our conception only as cultural posits. 
The ITo/th of physical objects is epistemologically superior to 
most in that it has roved more efficacious than other as 
a d~vice tor working a manageable structure into the ex-
perIence. 

This is a defective bit of argumentation. The message is that the 

scientific method of thinking is a superior one. Yet the entire essay 

is devoted to establishing points whiCh support (but do not estab-

lish) the opposite conclusion -- that the VwO doctrines upon which 

the positivist method is based are (conceptually) false. To make his 

cone 1 us i on requ i res an argu:nen t tha t even though there is no 

conceptual basis to positivism, it is a practically wise doctrine. 

~in Fran a Logical Point of View 20--46. 
Id. at 20. 

3Though I would characterize them differently. 
4(Posits as a matter of epistemology and not metaphysics), Forward, 
sat viii. 

Id. at 44 (emphasis added). 



And such an ar~nt would have to be based on a theory of persanal-

i ty, for it would depend upon an understanding of how the person 

interacts with reality at samething other than a purely conceptual 

level. Professor Quine does not make such an argument, except for the 

bare assertion quoted above. It is surprising that an essay by one of 

the world's foremost logicians which argues two points contrary to 

its message would,- as the author reminds us, sell 40,000 copies In 

its first English edition, go into Spanish, Italian, Polish, Gennan 

and Japanese translations as well as be 'anathologized to extinction' 

(25 times in six languages).l 

The lesson I draw is different. It is that 

(i) the alternatives to substantive rationality do not make con
ceptual sense; 

(ii) they do not make sense at all without the assumption of a 
grolIDd to hunan act ivi ty, and then 

(iii) they only make sense in light of that ground and same per
plexity about our ability to perceive that ground and to govern 
human activity with regard to it, and thus 

(iv) adherence to them must be based on a theory of personality, 
if it is to have any proper basis at all. 

lId. Forward, at VIl. 



H. The Nature of Law and Legal Reasoning 

1. The a. epistemological and b. ontological lessons 
2. applied to law. 
3. Therefore, positivist doctrines are practical. 
4. Reasoning fran rule.s. 
5. Law as mundane. 
6. Applies to understanding as well as morality. 
7. Realist insight. 
8. Prop~r uses. 
9, In:proper uses. 
10. Peroration. 

. . . 

1. How then do we best understand law? What ontological status 

does it have? 

la. The epistemological lesson is this. 

Substantive rationality {or whatever} is not adequate to enable 

us to perceive moral truths which will enable jurists such as Arthur 

to make decisions. 

Other doctrines {those named above and others} {both epistemo-

logical and ontological} {both descriptive and norrrative} are 

insufficient in and of themselves as alternatives to replace substan-

tive rationality. 

lb. The ontological equivalent of this lesson is as follows. 

We cannot assume no non-nJ..Uldane grotmd. We nus t asstrne a 

non~dane ground. If the ontological doctrines {named above and 

others} {both descriptive and norrrative} have worth, it is to provide 

an understanding not of the {created} {illusory} object of the in-

quiry, but same more whole and ~sterious reality. 

2. Let us apply this lesson to law, first as an ontological mat-

ter. 

Law cannot be only rnmdane. To the extent we form thoughts about 



law as mundane, then those thoughts have no implications. 

This is not to say that law does not have mmdane aspects. 

Definitions of law that are in terms of mundane aspects are not wrong 

in what they say. They are wrong in 'What they don't say. That is, law 

may have mundane characteristics a to d (for instance carmahd, 

rules, of a sovereign, by force), but any understanding of law by re-

lation to those characteristics alone is an inadequate one. 

(i) It is a mistake to think that law has only those character-

istics. Law rrnst have a non-mmdane aspect to have any meaning. 

(ii) A definition of law by mundane characteristics has no l~ 

plications for issues of legitimacy, that is, for 'Whether to obey and 

how to reason. 

(iii) Such definitions are prone to use as if they were a carrr 

plete understanding. That is, it is prone to misuse. To prevent such 

misuse, it is necessary to distinguish exactly 'What functions such a 

definition can properly serve. 

3. The ontological and epistemological doctrines must be under-

stood then as ways of dealing with the problems raised by the 

following assumption: that there is no conscious and dependable men-

tal process by which this non~dane ground can be perceived or 

embodied in ideas. 

If this is the case, then the positivist doctrines as applied to 

law cannot be depended upon to result in ideas which have a concep-

tual quality. But each makes same sense rather than no sense at all. 

Let us consider (i) r~asoning from rules (deductive, imputation) 

(inductive), and (ii) law as a mundane entity. 

4. Let us take the use of rules. 



(Reasoning from rules to conclusions in particular cases can at 

once be looked upon as deductive reasoning or reasoning by imputation 

-- that is, from the general to the particular -- but also as induc-

tive reasoning -- from particular data to the general conclusions 

necessary for a transaction to fall within the rule.) 

Such legal reasoning cannot make sense in and of itself, for the 

ru~e in its mundane aspect is not worthwhile in itself, nor do facts 

have a logical quality which would justify same result. l 

Such reasoning can only make sense as part of a method of 

achieving a justice which is substantive -- has same relation to the 

non -m.mdane grolIDd for law. 

A decision which is the result of the application of a rule can 

aspire to sense in that it supplies the missing Y be~een the general 

rule and the particular facts, for that Y now has a ground. The rule 

and the particular facts (both of which are characterizations, with 

perhaps the failing of being conventions made of inertia, or 

vanities) are not important for their conceptual quality but for how 

they act on the jurist to bring about the best Y. In no case can 

rules and facts detennine the result for us as a matter of logic. 

You may object that it seems obvious that we do put together a 

rule against murder, and a young student's knifing to death of a mean 

old woman into a conclusion that Raskolnikov is guilty of murder and 

that we seem to do so as a matter of rational thinking. That might be 

so. But ITo/ point is that the division of the matter into a rule and 

certain facts adds n9thing of conceptual ~ality to our judgment of 

substantive rationali ty that Raskolnikov ought to be punished" for his 

Lrhree, D and E, supra. 
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heinous act. MY point is not that deductive and inductive reasoning 

results in ideas of no conceptual quality, but that they result in 

ideas of no conceptual quality by any logical, as opposed to psycho

logical process, that distinguish them from a judgrrent of substantive 

rationality. 

Thus, deduction from rules can act as a method to bring about in 

history rather than detennine in logic -- the result. For In

stance, they can help us to take the propositions necessary to a 

decision and distinguish those which are readily acceptable fram 

those which need further consideration. NOne of the propositions 

needed to make a decision are more certain to be just or true by any 

logic once substantive rationality has been rejected. To the sceptic 

one Who has rejected the practical or theoretical worth of sub

stantive rationality -- distinguishing bet~en certain and uncertain 

propositions can only be a matter of psychology. 

Thus, the application of a general legal rule to specific facts 

can be important for it's aspiration to achieve a justice which IS 

substantive in that it is related to {though not equivalent to} the 

non4mUndane ground for law. The use of deductive {or same other} rea

soning becomes significant, not because it can detennine the result 

for us, because in no case can it do that, but because it helps us to 

take the propositions necessary to a decision and distinguish those 

which are readily acceptable fram those which need further consid-

eration. NOne of the propositions needed to make the decision are 

more certain to b~ substantively just in any logical sense. The pur

pose of legal reasoning then is to enable us to play ~'ith the various 

and many propositions which we could errploy to make legal decisions 



in order to isolate those Which occasion same anxiety. It is to iso

late the magic needed for a certain decision. It may be that none of 

the propositions will cause us difficulty, in which case we can 

readily make the decision. But that does not mean that the decision 

has been made by deduction, but rather that we have simply decided 

that it is not worth re-examining the bases for that decision. 

An implication of this understanding of the positivist episte

mology (and of sceptical systems in general) is that deductive (or 

any other) reasoning is worthwhile as part of a practical method for 

making decisions rather than as a system of knowledge. As a practical 

method, its worth cannot be separated fram the substantive quality of 

the decision made. NO doctrine has worth aside fram the substantial 

quality of the decision made. 

5. Let us consider the efforts of the legal positivists to un

derstand law as mundane. These were discussed in Part F: law as 

commands of the sovereign, as a Grundnonn, as a rule of recognition, 

and as an institutional fact. This includes rules derived fram these 

carrnands, grundnonns, rules of recognition, and institutions in that 

those rules are then characterized as mundane. 

There is no logical sense in a jurist being bound by a 

by virtue of any mundane attribute that precept might have 

precept 

that 

is, that it is part of a legal system characterized as mundane. It 

might be, for instance, that Arthur accepts the characterization of 

his judicial role as being utterly subservient to the legislature. 

But he can distinguish no such precept fram any other by mundane 

means. CA1e judge may say "I ought to follow the wishes of the legis-

lature" another may have a rrx:>re carple..x rendering of his role: "I 
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will follow the legislature unless it has violated certain very ba

SIC values which I hold dear". Both of these statements are simply 

very basic detenninatians about the role of a person in moral deci

sion making. To say that a precept is of the legal system, 

characterized as mundane, gives it no nonnative significance. For the 

precept is a posited 'fact' once fact has been robbed of any 

nan~dane aspect. If the statement is a precept of the legal system 

then it is so only because it is deemed to be so; then all that that 

precept tells me is that if I follow it I ~ following a precept that 

certain (numerous or not) other people are following. It does not 

tell me that I should follow it, for the question remains whether I 

ought to follow this precept which has been characterised to be part 

of the legal system. To conclude otherwise confuses that which is 

conventional with that which is moral. 

(That something is conventional IS a mundane characterization. 

MY moral attitude to it cannot be. I may want to take into account 

how widely accepted this precept might be and how integrated it 

might be with other precepts, for I ~ll want to judge the havoc ~ 

unconventionality may cause. But by their very nature these factors 

are mundane, for others' acceptance of any precept is devoid of any 

quality which in itself would make it either lasting or binding. For 

conventionality to bind me would require something to be gained out 

of being conventional: that is a moral attitude to the conventional 

which nust be distinct frem it, for that conventionality, by virtue 

of its nature of being conventional -- an attribute afforded it by 

humans -- could not have the quality which would make it binding. The 

relation between the conventional and the moral, like the relation 



between law considered as mmdane and the rmral, is an instance of 

the truism that that v.hich is mmdane has no rroral inplications.) 

For a precept to be properly binding depends upon its grotmd in 

non4mUndane reality, one v.hich is not understandable by relation to 

the legal system or rules or social rmrality characterized as mun-

dane. Every legal precept and every statement of the role of the 

legal actor must then be of this nature. The rule of recognition, the 

commands of the sovereign, the Grundnonn, the institutional fact are 

all of this nature. Like the rule in a particular case, these are 

posited realities. As such they have no logical claim to being fol-

lowed. They are starting points framwhich to distinguish that which 

we don't want to re-examine from what which we do. And they are rrore 

irrportant for their practical than logical quality. 

What insight does this give us as to the nature of law? 

Law then cannot be any characterization of it in its 

non 4mUndane aspec t s • 

Law is not about facts and volitions, for they are merely pos-

ited entities v.hich we use in order to create and fill in gaps. It 

is the understanding of the gaps rather than the facts and volitions 

v.hich by their nature are not the gaps -- which is the proper un-

derstanding to be gained fram the doctrines discussed in this 

chapter. Law as brute fact is meaningless; but as a tool by which we 

aspire to a basic judgments about value, it is not. The very purpose 

of the enterprise is to help us to make such judgrrents. 

The positivist approach to law is then understandable as a 

method, one which takes the non4mUndane out of reality in order to 

understand and deal with it. Just as we can 'solve' the problem of 

RN-I.IXX: 
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induction by realizing that it is a false problem -- that the very 

design in creating 'facts' is that they not be capable of induction 

so can we 'solve' the problem of deriving an 'ought' from an 'is' 

by appreciating that we have constructed the 'is' so that it has no 

non~dane aspect. It is not so surprising that the problem of in-

duct ion and the problem posed by the realists arise; they are the 

very purpose of the method, not same regrettable side effect. If 

positivism is a sceptical system whose genius is to take the 

non-mmdane out of our perception of real i ty in order to rermke our 

perception, if the 'is' is a mental construct of reality with values 

removed, if the very purpose of conceiving of the 'is' the way we do 

is to be cynical, it should not then surprise us if we discover and 

rediscover the maxim that an 'is' cannot lead to an 'ought'. 

6. All of the above is equally true of understanding legal judg-

ments as of making them. 

7. The above enables us to put the realist critique into con-

text. 

The realist critique assumes the conceptualist critique made 

above, that a Y is necessary, as a matter of logic, to every legal 

d 
.. 1 eClSlon. 

There are ~ reactions to this insight. One is that there is no 

basis upon which to detennine this Y. There are no implication of 

such a view. The second is that there is such a basis (Proposition 

One above). If there is such a basis, and we can make judgrrents of 

substantive rationality to perceive such a basis, then th~ necessity 

Lrhat is often stated. E.g., John Dewey, 'Logical Method and Law', 10 
COrnell L.Q. 17 (1924). 



of the Y is not prOblematic. l If there is such a basis, but we cannot 

depend upon judgments of substantive rational i ty, then all doctrines 

short of substantive rationality will be experiential or practical in 

nature, not logical. 

The realist insight theri is not only a statement that value is 

of logical necessity to every legal decision. Nor can it be a state-

ment that every decision has as an element, sare personal or 

societal value which can be nothing more than that. For if the latter 

is the case then the statement in its particularity is of no irnpor-

tance. The statement that judges' decisions are detennined by 

individual or class values is trivial if that is all that can hap-

pen. 

The realist insight must properly be of the nature that in all 

cases moral decision makers employ values in making decisions, and 

in same cases they are values which we may say are conventional in 

tenms of being accepted by a group to which the judge belongs, or 

personal in the sense that it is individual to that person, and sare 

of those cases are important in that the values employed have not 

been re-examined when they should have been or they have been 

re-ex~ined and they are downright mistaken. The realist insight 

only makes sense if the non~dane ground to positive morality is 

assumed and if the positive value questioned is seen as posited in 

such a way as to suggest its falsehood. We complain of a privileged 

background in te~ of how it shuts one's eyes to worth, not how it 

opens them. 

8. The positivist effort to understand law is to separate out 

IPropost i tons Q-le and 'I\\u but not Three. 



the ITo/stical significance to the morality inherent in any legal sys

tern at any particular tirre. This position makes no sense if it IS 

taken as a statement about the nature of the universe, but does make 

sense if it is understood as a detennination of the jurist to look at 

law in this particular way in light of the ITo/stery inherent in under

standing any phenomenon. 

The definition of l~ by relation to mundane perception rather 

than morality has very real, but limited, importance. It is an ex

ample of the creation of 'fact' with the design of excluding any 

transcendental element. It is a denystification of law. It is ad

equate for same purposes but not for others. This is not surprising 

since it is designed not discovered, made not found. Then positivism 

and realism should be taken as partial methods of understanding law. 

For what is the positivist view of law adequate? First, the 

positivist definition of law provides an anchor for our understanding 

of law, once direct perception of the non~dane ground for morality 

has been rejected. Once we say that we do not have the faculty of 

reason by which we can recognize some transcendental reality that 

would govern our understanding of positive law, then we are at sea. 

It is at this point that the impulse for the scientific view of the 

world arises. By means same combination of fact and posited precept, 

we can begin our discussion; we can recognise law after a fashion; we 

are still at sea but we have established a relativist bearing. The 

'rule of recognition' (and similar concepts) are preliminary and 

functional concepts. They are valid as starting points -- convenient 

and perhaps (but perhaps not) rr.ethodologically superior ones -- but 

starting points nonetheless. {The starting point is oddly, the con-
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vention as to what law is at the rnorrent (that of the black letter 

lawyer), and the counter convention of sense data (of the SOCl-

ologist) and social convention (of the realist). Both the black 

letter approach and the sociological have the s~ purposes: they 

provide a place to begin one's search for real understanding and they 

act as a vehicle by which a collective endeavour to understand can 

occur. But we use them contrary to their real purpose if we treat 

them as conclusory rather than preliminary. They do not have a con-

ceptual quality which would justify a decision. By their nature, 

facts and volition can yield nothing that IS obligatory or le-

gitimate. Thus, law recognized as a method does not depend upon 

agreement about its content, for the very purpose of such a rule of 

recognition is to state a preliminary understanding of l~which IS 

not controversial. 12 Thus I can recognize that L is law even though I 

think that it is immoral and unjust, but what I ~ saying is that L 

is law in one sense, which we use for same purposes, but not in a 

second, more serious sense. 

The second purpose IS to danystify law -- to take away the 

tmderlying irrpl i cat ion that it is right. 3 The positivist process 

(like any sceptical process) gives rise to certain dangers. The theme 

of this part has been that 'is' creating, that is, abstracting 

non4rnUndane elements out of reality in order to make provisional 

statements about it, is a basic organizing enterprise of the human 

leI. Nei 1 MacConni ck: 
A structural theory furnishes legal dogmatics with schemata for the 

exposition of the substance of laws .... It restricts itself to 
2 stating what has to be known about law in order that its content may 

be completely comPrehended. 
3Institutional Theory of Law 17. 
See MacConnick, 'Law, Morality and Positivisn', in Institutional Theory 
of Law. 
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mind. It is not exclusive (it does not preclude other methods of 

understanding), nor is it an end in itself. We take it to exaggerated 

lengths when we rely on it as the sole basis for our reasoning and 

when we derive principles of justice solely from it. We especially 

nllsuse it when'we fail to make the jump back to und~rstanding reality 

~th the ~stical, sacred, and organic intact. It is the sin of the 

modern world that is has taken too much pride in its facts. 

The third purpose is to place constraints on any particular ]u-

rist in the hope that he will thereby act in a better way. 

The purposes depicted here which posi tivisn (and other sceptical 

processes) serves are significant to law. Even the least sceptical 

should find them so. For even if (sometimes) our understanding of the 

non~dane is direct, if it is only sametirres direct, then also 

sometimes our understanding of morality is problematic, and thus a 

sceptical approach is significant. It is only if our perception of 

the non~dane can be said to be always direct that an understanding 

of law would always be complete without resort to a sceptical proc-

esse 

9. What can these theories not do? 

(i) They cannot provide us with ideas which would give rlse to 

legal reasoning as a conceptual matter. In that ideas do so, they 

have a character different from the purported constituents of ideas 

arlslng fonn these conceptions of law. 

(ii) They can provide no basis for the distinction between ideas 

about law which can be called knowledge as opposed to ideas about mo-

rality and jus'tice which are sanething other than knowledge. 



(iii) And therefore to the extent they are worthwhile, they are 

worthwhile for their practical character; that is, they are properly 

based on a theory of personality. 

10. Let me try to surmarize where we stand. There is sanething 

which we call the posi~ive l~. It is a creation of the human mind. 

It is our conventional understanding of the law -- an understanding 

which serves the function of a starting place and a convention for 

discussion. This positive l~, one will not be surprised to find out, 
. 

is distinct fran morality -- for that is the very purpose of its 

creation. Positive law is not separate fran morality so much as it 

has been separated fran morality. certainly our positivist conception 

of law is detennined in part by our values, for we have created this 

understanding in order to use our values and the tool ought to be 

made with that in mind. The convention should not have a moral con-

tent, however, that '(psychologically) detennines the important matter 

for decision; it should have one that brings it to light. If the con-

struct is taken too seriously as value free, then it cannot serve its 

function of distinguishing what is at issue fran what IS not. 

Furthenmore, one statement of positive law may be apt for you but not 

for me in that it contains matters which are not controversial to you 

but are controversial to me. 

We cannot say that law as positive is law. For then our positiv-

ist understanding of law could have no meaning. Chce law as rnmdane 

is viewed as equivalent to law, then it becomes nothing at all other 

than our perception. 

Law has a non-rrundane aspect as we 11. Thus 1 aw is not an 'i s' in 

any mundane sense. It aspires to a non~dane ground. The positivist 



epistem:>logy then is properly tmderstood as an attenpt to deal wi th 

the problem posed by the experiential nature of our moral understand-

ing; it is significant in its application to law in that it enables 

us to tmderstand and deal with the experiential nature of law. This 

position is disti~guished fram one of trust in substantive rational-

ity, whereby the perception of Good is direct, and therefore whereby 

the mental construct of a positive law is less important. In either 

case, the law we are ultimate concerned with has a non4mUndane as 
. 

well as positive aspect, a moral as well as factual aspect. The truth 

is that law is moral by its nature; to deny that is to deny that it 

has a nature. 



I. Liberty. 

1. Positivist doctrines presume a plenary obligation. 
2. COnclusions apply to any scepticisn. 
3. Separation of l~ frammorality: 

a. principle of liberty as derivative; 
b. law as a mundane entity. 

4. Liberalism based in practical insights about human nature. 
5. The principle of practical liberalisn. 
6. Its implications. 
7. Liberalism requires a theory of personality. 

1. The conclusion must be that if moral scepticisn has any irrr 

portance, then there is a plenary obligation of all to act to do Good 

without special regard for oneself. That conclusion follows from the 

following argument. 

Either the doctrines developed in response to the rejection of 

metaphysical speculation have no significance, or else they presurre a 

non~dane ground to human activity. If the doctrines have any sig-

nificance, it is not due to a rejection of the non1nUndane ground to 

human activity, but to doubts about the ability of humans to fonn 

ideas Mlich enbody that ground. 

The non~dane ground, by its nature, must have the character-

istics of pervasiveness, integrity and content and Mlich, as 

described in Chapter TWo, demand only the conclusion that there IS a 

plenary obligation to do Good without special regard for oneself. It 

also follows that the authority of the state is plenary. No limits to 

this obligation and authority Can be conceptual -- that is, based in 

the non~dane alone. Every justifiable lirrrit must be practical. 

2. Ohe might perfonn the exercise of this chapter on any system 

of knowing ~ich originates in SaTE sceptical irrpulse; positivi5m is 



but a (topical) example. upon rejecting the direct apprehension of 

moral truth, one must assurre either a) that morality has no 

(non4mUndane) ground (or that any possible perception of it is so 

tenuous that we may as well conclude that there is no such ground); 

in that case, nothing is really worthwPile, for to think that some

thing is would be an instance of the artificial fallacy (which then 

is either a delusion or a vanity); or b) that morality has a 

non~dane ground; then same ways of acting are better than others 

at putting us in touch with that ground; giving primacy to sensory 

percept ion and surrounding humans wi th fonnal i ty are exanples of such 

methods. There are no doubt other methods. Of each sceptical method, 

we can make the same type of points that we have made about posi tiv

ism and the various principles that have been developed in response 

to the positivist insight -- that every such principle must be a 

practical one and therefore only as Good as it is practical. 

3. What of the separation between law and morality? 

3a. It IS obvious fran the above that one cannot hold the prin

ciple of liberty as the primary principle of justice; it cannot 

categorically be true. (Chapter TWo has argued that such liberty has 

no ground in same transcendental right). Either the Desire of the in

dividual person has no ground, in which case it is entitled to no 

respect; or else, if it is entitled to respect, it has a ground of 

same greater significance than the mundane would allow for. If so, 

that ground has integrity, that is, it is distinct fran any thought 

in space and time. If that is so, then any Desire IS entitled to re

spect only by virtue of that ground. The principle of liberty then is 

not a first order principle of justice fram which we derive a concept 
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of l~, but is a derivative principle fonnulated in response to other 

insights. 

3b. It is merely a restatement of the conclusion of Part D that 

the contingency of the relation between law (positively viewed) and 

morality states an unimportant t~utology. For the statement that 

there is no.necessary relation between (positively viewed) law and 

morality (whether positive or natural morality), is contained in the 

characterization of law as mundane only -- as volitions and sense 

data. Once law is viewed this way, it can'only have a contingent re-

lation with anything, for such a characterization of volitions and 

sense data are, by their nature, made devoid of any quality which 

would enable them to have a logical connection to anything else. 

4. It seems to me then that liberalisn depends upon basic expe-

riential (rather than logical) insights about human nature. It 

concerns the person which intervenes between reality non-mtmdane 

and rnmdane -- and hunan thought and activi ty. 

These experiential insights concern the nature of liberty or 

freedom. The insight is that I should allow a situation to remain 

even though I think it is not Good. The problan is why to allow cer-

tain conduct even though I do not think it Good; or better yet, how 

to detennine whether or not certain behaviour IS simply beyond judg-

mente This I tenn the problem of tolerance. 

A distinct question concerns the relativity or diversity of hu-

man activity. We are looking for ground for relativity as well as a 

ground for tolerance. The question of relativity is how to justify 

varied activity given the simple, integral ground of hunan activity. 

It is a problem of difference; it is not directly a problan of lib-

IUXI.rxx:: 



erty at all. Tolerance, on the other hand, does not simply mean that 

varied conduct is justified, for variety could be mandated from the 

collectivi ty. The rrx:mol i thic goverrment could mandate so many green 

dining roars and so many red ones and prescribe thousands of di ffer

ent colours on the basis of p~chological research and latest design 

teclmique. Tolerance means not only that hunan activity ought to 

vary, but that individual persons and groups, rather than the state, 

ought to be the moving force behind the variations. 

If there is no quality (of pers~nality) Which justifies toler

ance, then all of What we call liberty is properly only delegation of 

authority. The monolithic state may operate well because it 

recognizes that in many instances it is necessary to delegate author

ity in order to bring about the correct result. This is not liberty 

any more than delegation of the job of tightening bolts on an 

assembly line is liberty. It may be justified as a specialization 

which enables us to act more efficiently. And it may be justified as 

a fonnal mechanism -- a separation of powers Which has various groups 

checking each other like quality control experts in a factory. But 

any such justification posits ends and relegates 'liberty' to the 

function of bringing about those ends. It is not liberty. 

The distinction between tolerance, relativity and delegation IS 

significant for the different implications they have for law. That is 

why delegation, no matter how useful, should not be called liberty. 

For a delegation of authority does not entitle the actor to do as he 

pleases. It recognizes that for the aims of the collectivity to best 

be realized, we must distribute power to make decisions to those In 

the best position to make them. If delegation is the ground for what 



we call liberty,l then corporations have authority to make money and 

the private citizen to buy dish detergent and poets to write poetry 

for a utilitarian reason -- so that the goals of the collectivity can 

be reached (or the values of the collectivity can be realized). That 

idea of liberty is a ve~ weak one. For if private mechanisms don't 

succeed in their task, it gives us no reason for the state not to in-

tervene. If liberty is to be an independent principle, it must be 

grounded in something more compelling than utility. 

In saying that these insIghts are experiential or practical, 

what I mean is that they have come about not by some logical process, 

but by our basic hunan experience. When we appeal to them, we appeal 

to that hunan experience. The argument of Cllapters '!\vo and Three IS 

that the realm of ideas is inadequate to enable us to conclude 

anything about the diversity of human activity. I simply don't be-

lieve that anyone cares to an understanding of the nature and 

importance of liberty as a result of a logical thought process. I be-

lieve that it is the result of experience. Thus, the basis for that 

d 1 b ° h O ° 1 2 diversity an to erance must e In samet Ing practlca . 

5. What is adopted in response to these (and perhaps other) 

practical insights is sarething like the following principle: 

By and large we are better off to respect each individual 
person's determination of his own ends. 

We might call this the principle of practical I iberal ism. It is not 

the starting point of morality and law, but a response to problems 

lBecause of Hayek's argunmt about lmowl edge. 
ZNote that experiential and practical do not mean that the insight is 

the intellectual result of sense data. See One, E. 



posed by insights about huran nature. As such it should not properly 

be seen as logically true, but rather as a wise way of proceeding. 

6. There are several implications of viewing liberalisn as a 

practical principle rather than a logical doctrine. 

The first is t.hat liberalism is not inconsistent with a real on-

tological basis to morality and l~. The practical liberal doctrine 

does not equate desire or will (or whatever) with the Good. It is to-

tally consistent with a real ontological basis to morality, but sees 
. 

the relation between human activity and that ground to be problematic 

in light of insights about human nature. The practical conclusion is 

of the sort that the best way to respect that ground is to respect 

each individual person's detennination of his own ends. 

The second implication is that deviations fran the doctrine are 

not inconsistent with it and indeed that it would be a mistake to use 

it in a rigid way. If I allege that for instance eating beef is wrong 

as a logical matter, then anyone's eating beef is logically in-

consistent with that doctrine. If I were to eat beef I could not 

justify it as long as I held that doctrine. I could excuse it as per-

haps an act of weakness, but I could not at the same time allege that 

I was right to eat beef and still hold to ~ doctrine. If, one the 

other hand, I hold to a practical doctrine that eating beef is wrong, 

then deviations fram the doctrine are not inconsistent with it. It 

would be possible at the same tirre to hold that as a practical matter 

we should avoid beef, yet justify an instance of eating beef. (Please 

note that I did not say that it would be justified, but only that it 

would be possible to justify it.) 

The conception of law which follows fram considering the liberal 
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principle as practical rather than logical will then be different. 

This is a particularly important point, for the deviations of liberal 

law from the liberal principle are not inconsistent with it. It means 

that Desires need not always be respected. It would mean that law 

should tend toward the fonnal, but that instances of substantive Jus-

tice are justified. Thus, for instance in the law of contract, 

deviations from the classical doctrine vitiate the logical doctrine, 

but not the practical one. l Indeed, despite the many deviations from 
. 

the classical doctrine, it IS possible to hold that the main purpose 

of the law of contract remains to respect the individual person's de-

tennination of his own ends. 

The dominant view of law today in England and lmerica is an un-

• holy blend of the logical and practical doctrines. 

The third implication is that a critique of liberal law cannot 

be purely logical. unless one wants to adopt substantive rationality, 

the doctrine of intelligible essences, as the basis for law and rno-

rality, then one must treat liberal law -- in its defense and on 

attack, and for its implications -- as a practical doctrine. 

It IS then a mistake for its adherents to treat it as a logical 

doctrine. 

And any criticism of liberalism as a logical doctrine is an in-

corrplete one. Thus -- the criticism that 'a morality of desire is no 

rroral i ty 
2 at all' , the criticism that fonnal precepts both assurre 

value and require it in their application and the criticism that no 

system can do away with power -- are all sufficient to demolish lib-

lAnd Cf. Holmes decision in Lochner v. New York, discussed at Che, 3, 

L~' supra. 
lUnger, Knowledge and Politics 42. 
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eralism as a logical doctrine, but leave it unscathed as a practical' 

one. Perhaps that is vvhy many feel frustration that no rmtter how 

often formality is criticized, it is still maintained. 

7. A proper critique and defense of liberalisn -- the concept of 

liberty and its embodiment in law -- would have to reconcile its 

practical nature with the non~dane ground for human activity. That 

is, the conclusions up to now are that (i) no defense or criticism of 

liberalism makes sense without the acceptance of a ground for human 

activity and (ii) that liberalism makes sense only as a practical 

rather than conceptual doctrine. 

The difficulty is that doctrines of liberalisnmake sense only 

in the context of the non~dane gro\IDd to human activi ty. Hence 

vvhile we can accept the insight about tolerance as containing same 

truth, we cannot properly use that insight as an ad hoc one but only 

In the context of an understanding of the relation between human 

activity and the non~dane. For instance, we can accept that there 

is insight to the statement that moral beliefs should not be trans-

lated directly into law. But the statement is logically useless -- it 

does not direct us that no moral beliefs should be translated into 

law, only that all should not be; 'law' and 'morality' as used In 

this sentence cannot have the logical qualities which would tell us 

which are to be translated into law and which not. It is not an 

untrue statement, but a trivial one. If the statement IS to be 

worthwhile, it will be because we have an understanding of the rela-

tion be~en the practical doctrine and the non1DUndane ground 

that is, of the basis for its practicality. That can only be obtained 

by an understanding of the nature of the person, and of the relation 
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between the person and the non-mmdane grolIDd. The above is true of 

all doctrines mentioned in this chapter. 

Hence ~ belief that modern jurists are mistaken in avoiding a 

theory of personality with which I opened this dissertation. It is 

on~y through a theory of personality that one can reconcile tolerance 

and relativity ~th a real grOlIDd for morality. This problem of the 

lIDiversal and the particular is not properly answered by pretending 

that there is no ground to activity, yet concluding that human activ

ity deserves a respect which assures that grolIDd. Nor is it properly 

answered by posi ting a grolIDd to human rmral i ty yet avoiding consid

eration of the intolerance with which such a belief is liable to give 

rise. It seems to me that any theory that does not reconcile the ac

ceptable relativity and tolerance of human behaviour to same real 

basis for rmrality is defective. 

What are the grolIDds for tolerance, for liberty and therefore 

for limits on the authority of the state? For they will infonn us of 

the nature of law, if it is anything at all in addition to the deci

sion of what IS Good in a particular case. Chapters Four and Five 

consider various grolIDds for relativity and tolerance. 



J. Stmnary of the Argurrent 

A. Positivist Doctrines Presume a Ground 

(1) If positivist doctrines do not presume a ground to human ac
tivity (as well as to natural reality), they are of no importance. If 
they are significant, they presume such a ground. (Three, B to H). 

(2) If they do not presume that there is same way of understand
ing this ground, then they are not significant. If they are 
significant, they must presume that there is same way of understand
ing this ground. (Three, B to H). 

( 3) I f there is same dependab I e way we can make j udgtren t s about 
what is Good (substantive rationality), then positivist doctrines are 
of no significance. If they are significant, they must presume we 
cannot depend upon substantive rationality to provide a basis for hu
man understanding and activity. (Three, G). 

(4) Doctrines devised as alternatives to substantive rationality 

1. empiricism, facts based on sense data; 
2. the contents of the immediate consciousness; 
3. inductive reasoning; 
4. deductive reasoning; 
5. the principle of non-contradiction; 
6 • inpu tat ion; 
7. consequential ism; 
8. all of the above applied to legal reasonIng; and 
9. law as a mundane entity. 

cannot act in a conceptual or logical way with regard to that 
ground. (Three, G and H) . 

B. Plenary Authority of the State. 

(1) If there is a ground to human activity, then it has perva
siveness, integrity and content. (One, C to E). 

(2) If that is the case, these is a plenary obligation to do 
Good, individually and collectively, without regard for oneself. 
(One, D). 

(3) If that is the case, then the authority of the state IS ple
nary. (One, D). 

C. The Practical Nature of Positivisn 

(1) If positivist doctrines are significant, it is not for their 
conceptual nature, but for their experiential nature. (Three, G to 
I) • 



(2) If that is the case, then we are mistaken to use such doc
trines, just as we are rrrlstaken to use natural rights, as if they had 
conceptual quality, but only as if they had an experiential nature. 
(Three, G to I). 

(3) Also if that is the case, any critique of positivist doc
trines (and other doctrines born of scepticism) for their lack of 
conceptual quality is incomplete. (Three, H and I). 

(4) Thus, liberalism can only be understood by virtue of the na
ture of experience which is distinct from the nature of ideas. 
(Three, I). 

(5) Thus, an understanding of liberalism requires a theory of 
personality which accounts for experience which is distinct from the 
conceptual content of thought. (Three, I). 



Cllap t er Four 

Is There Same Quality of Personality which Lirrrits Law? 

A. The Story So Far 

1. No conceptual basis. 
a. ontology. 
b. epistamlogy. 
c. power and prudence. 

2. Practical basis. 
3. Wh i ggery (Hayek). 
4. Liberty as equality. 
5. Therre. 

1. There is no conceptual basis for liberalism. 

la. There is nothing existent -- either earthly or not (that is, 

there is no ontological ground) that limits morality and law. That is 

the argument of Cllapters TWo and Three. Either there is no ground for 

morality at all, in which case there is no basis for limiting anyac-

tivity. ~ else there is a non~dane ground, in which case the 

primary principle of morality is that we each have a plenary obliga-

tion to do Good, without regard for ourselves. 

The irrplications for law (and morality) of its non-mundane 

ground di sturb us. Good mus t be pervas i ve, that 1 s, every occurrence 

must either be Good or more or less so; thus every decision is a 

moral one and every act is a moral one. Good must have integrity; 

tha tis, whether or not an occurrence 1 s Good nust be independen t of 

the beliefs of any individual person; thus the outsider (or the 

state) might be correct in its judgment that cigarette smoking is 

wrong for Douglas, while Douglas may be wrong in thinking that it IS 

Good for him or in not caring whether or not it IS Good for him. 
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Since every occurrence is either Good or not and since the outsider 

could be right in his judgment and the subject wrong, there IS no 

ground for tolerance, at least, that is, in the reahn of the 

conceptual. The outsider asks whether a particular occurrence IS Good 

or not; if it is not, then by the nature of Good he has an obligation 

to do something about it. If it is Good, then he has an obligation 

not to interfere and indeed to support the occurrence. Every occur-

rence nust then be of thi s nature. Acceptance of the non-mmdane 

grotmd to law does not sirrply suggest that sane acts which we now 

consider to be beyond the ken of law and morality should be within 

it. It suggests that every act should be within the ken of law and 

morality. There would be then no grotmd for tolerance, tolerance be-

ing allowing a situation to remain even though I think that it is not 

Good. 

We cannot solve this ontological problem by positing same 

minimum natural law content to law and then leaving everything beyond 

that minimum content to the discretion of the individual person. l The 

posited minimum content to law states an attempted resolution of the 

problem, but provides no ground for that resolution. Hence it pro-

vides no ground for tolerance and cannot infonn us of the quality of 

the limitations it prescribes. Any grotmd for law will govern all ac-

t ivi ty we cannot coherent I y irmgine a grotmd for rrora Ii ty that 

governs five percent of our actions but not the other ninety five per 

cent, that grounds same of our human existence but not very much of 

it. To posit same minimum natural law content of law is to evade the 

issues posed by any real theory of value. How do we determine v.hi ch 

IH.L.A. Hart, The COncept of Law, Chap. IX (CUP 1961). 

WIllA.I.XX: 



aspects ·of non-mmdane Good are to be deal t wi th by law and vmich are 

not? How do we justify tolerance of behaviour that offends our sense 

of ~t is Good? What is the relationship between non-m.mdane Good, 

positive morality and law.? 

lb. Nor can I imi ts to law be grounded in a concept ion of hO'N we 

knO'N (epistamlogy). Cllapters lWo and TIu-ee assert that once we allow 

for 'morality at all in any real sense, we must accept a ground for . 
morality which entails a plenary obligation. That is, if law can be 

justified, the authority of the state is plenary. This primary prin-

ciple is true, no matter what one's epistemological starting point. 

No epistemological (including logical) assertion justifies indi-

vidual over state action. Any basis for scepticism at the individual 

level will also be a basis for scepticism at the collective level and 

vice versa. If we say that decisions of courts are not rational, then 

too, we rrust say that decisions of individuals are not rational. For 

people make up courts decisions people make up the legislature. Any 

quality of reasoning, thinking and understanding which the person 

has as an individual, then so does the person have as a jurist. If by 

same method -- whether rational or not -- the individual person has 

hared In on the non-mmdane ground for moral i ty v.hi ch 'We have pos-

ited, then so can the jurist, and vmatever has been understood will 

be of value for all -- not just for the individual person. For by 

whatever process the moral stance has been gleaned, if it is to di-

rect our actions, it will have to do so by means of thought, and if 

it does so then that thought will have implicit in it a conception of 

Good which is either valid for all or valid for none. That is to say, 

any basis for tolerance will not be in the logical realm, but in the 
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practical realm. 

lc. NOr can linrits to law be justified by relating then to power 

and prudence. It may be that the state should not ban cigarettes be

cause it would face a revolt or because the government would be voted 

out of power. (And it may be that the citizen should not f~llow his 

own judgment that embezzlement is attractive because he cannot stand 

up to the power of the state.) The resort to prudence also rreans that 

we have given up on the fundamental problems of law. To respond that 

the state is more powerful than the individual does not answer the 

question of why law is justified or legitimate. Prudence gives us no 

grounds for deciding what ought to be done, that is, what to be pru

dent about; it allows us no grounds for distinguishing between proper 

and improper use of state power. It suggests that we should do every

thing we can get away with! (If that is the attitude, then nothing is 

worthwhile and then there is nothing to get away with.) Prudence is 

acceptable as a subsidiary principle, for great opposition to an ac

tion can reveal same deep seated human need or worth that the actor 

has not Wlderstood and c I ashes of power can act as fonna I mechani ffilS 

to make us act more responsibly. But any proper use of power and pru

dence presunes a basis for moral i ty and then sare theory of how 

plenary authority ought to be limited. Prudence then is not itself a 

groWld, but an index to sarething else. The question remains -- why 

do we not simply ask whether an act is Good or not and proceed fram 

there? What grounds do we have for any other question? 

2. The. argument is that we can only ask other questions by vir

tue of experiential rather than conceptual insights. I have set forth 

the insight about tolerance as an example of such an insight. 
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Cllapters Four and Five argue that there can be no [A], unders tanding 

of human nature which justifies [B), the Whig conclusions: 

By and large we are better off to respect each individual 
person's detennination of his own ends. 

No matter how much insight is found in such practical insights, the 

insights do not lead to [B), the principle of liberty and 

individuality and the conception of law they are used to support. 

Liberty is but one of the condi tions to htnnan flourishing. 

3. MY critique of practical liberalism addresses exactly what I 

find distinctive in Whiggery. In order to proceed with a particular 

example, I shall address it in the guise of F.A. Hayek, though the 

points made here are meant to apply generally. 

Professor Hayek places hirrself and Whigs in the 

philosophical tradition of Mbntesquieu and Kant, the British moral-

ists -- Locke, Hurne, Smith and Mill -- and the political tradition of 

Lord Acton, Walter Bagehot, A.V. Dicey, Edmund Burke, Blackstone, 

Jarres Madison, Jarres Monroe and John Marshall. These antecedents, and 

contemporary Whiggery, trade in pure liberalism as well as practical 

liberalism. Some Whigs, like Hayek, ground liberal law in an onto-

logically hard basis of natural right plus various insights about 

hunan 
12 nature. Others -- notably Judge Posner -- seem to throw 

various bases into his soup without regard to their hannany, as if he 

had hungry but indiscriminating mouths to feed. 3 
(As I have noted 

above, the three schools I have dealt with are not mutually exclusive 

lHayek.says that the liberal social order arose fram natural law in 
ancient Greece and Rome and in 18th century Britain, ·when justice was 
not considered to be an act of deliberate will. 'Principles of a 
~Liberal Social Order' at 166. 
Richard A. Posner, The Economics of Justice, Chaps. 2 to 4 (cambridge, 
Mass., Harvard Univ. Press 1981). 
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and I find that each of us appreciates all of the aspects to same de

gree.) Below I treat Whig thought as entirely practical, not because 

it is, but because the distinctive aspect of it is practical, and be-

cause I have already dealt with it as a conceptual doctrine in 

Dlapters TWo and Three. 

Let me state Hayek's [B], conclusion' about liberty and his [Al, 

basis for it. The Whig basis is distinctive in that it does not focus 

on abstract ontological and epistemological ideas of reason and 

rights, as the natural right and positivists (sceptical epistemology) 

discussed in Chapter TWo and Three, but upon very practical insights 

into the human condition. They do not get their force from same 

conceptual quality, but rather are conclusions based on the practice 

of political societies. To me, for instance, this distinction IS 

clear 1 in Montesquieu's The Spirit of the Laws. In Book I of Volume 

One he speaks of natural law, but such ideas do not infonn his work. 

His work seems to be more info~d by practical ideas about how hu-

23 mans v.urk -- from the bot tom up. 

Let me state Hayek's [B) conclusion about liberty. 

[B) 'We are concerned. •• wi th that condi tion of man in which 

coercion of same by others is reduced as much as possible In 

society', he begins The COnstitution of Liberty.4 That freedom is 'of 

the individual' and has its basis in the individual person's capacity 

to design his own future. It precludes interference so that 'he IS 

53aron de M:>ntesquieu, The Spi ri t of the Laws (London, MacMi 11 an 1949). 
2 'The love of our country is conducive to purity of morals, and the 

. latter is again conducive to the fo~r. The less we are able to 
satisfy our private passions, the more we .abandon ourselves to those 

3 of a general nature. Haw comes it that monks are so fond of their 
order?' 

The Spirit of the Laws 40. 
41 (Routledge & Kegan Paul 1960). 
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tmable to use his own intell igence or knowledge or to follow his own 

aims and beliefs.' Thus the essence of law is to set up this 

'individual' sphere. Fran it follows his conception of law as con

cerning fo~l rules, property and private law, and negative rights. 1 

This ideal cannot be fully attained, says Hayek. Same coercion 

is necessary to bring about and maintain this individual reahn. To 

me, allowing for such.exception on the Whig's part is justified. 

Since the basis for the conclusion is practical rather than concep

tual, exceptions to such a practical principle do not vitiate it. 

Hayek stresses his disagreement with positivists and utilitar

ians. They disavow metaphysics and he does not. They fail to make any 

clear distinction between pub I ic and private law and he makes such a 

distinction. Nevertheless I find them of the same cloth, as I noted 

in Chapter One, for their assumption of the person as individual; for 

their conception of knowledge as excluding substantive reason; for 

their treatment of expressions of morality as COmpleat Facts fram 

which we reason instrumentally and for their separation of the human 

fram the metaphysical. 

While [B], the conclusion of the Whig argument, is clear to me, 

[A], the bases for that conclusion, are not. As I have noted in Chap

ter One, the ITo/sterious jump fram one to another unites the Whig with 

the positivist and natural lawyer. Below I try to distinguish the 

bases which I take to be an expression of the basic insights about 

tolerance and relativity. [They are bracketed for future reference]. 

This listing of bases attempts to capture what is distinctive about 

the Whig view. 

Lrhe Constitution of Liberty 19 & 148. See One, C, supra. 
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[A,ll The first is that liberty results in a better -- because 

rmre ccnplex -- social order. Thi s idea was erri:>odied in Adam Sni th' s 

'invisible hand'. It is that under the right circumstances if we all 

follow our own interests, then the best social ordering ~ll came 

about. This idea concentrates on the limited actual knowledge of the 

1 rulers. "Liberty is essential in order to leave roan for the un-

foreseeable and unpredictable. n2 The most powerful argument for 

liberty is the ignorance of our masters. 3 It is a vague justification 

and I attempt to understand its three components as follows. 

[A,l,il Liberty allows for the most complex because de-

centralized -- use of info~tion. 

[A,l,iil Liberty allows for the most complex result In that it 

allows the non-rational to work. The appeal here is not to 

info~tion consciously held, or to purposes consciously held, but to 

the importance of that which is not consciously held. A decision can 

be an expression of conscious and not-conscious aspects of the per-

son, while a decision made by the state will be a planned, rational 

or engineered order. The idea is that such a planned order is too 

4 
simple -- it does not have the complexity of 'culture'. 

[A,l,iiil Liberty allows each to have his own values and aims. 

It is not clear whether this view takes values as COmpleat Facts. If 

it does this then liberal would allow each to pursue his values free 

fran meaningless interference fran others. Or it may mean that even 

though value has same underlying, unity, in practice human ai~ and 

1 Note that the problem seems to be limited actual knowledge, not logical 
capaci ty. . iThe COnstitution of Liberty 29. 
Id. at 28--29, citing F.W. Maitland, COl. Paper 

41, 107. 
See COnstitution of Liberty 22--39. 
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purposes are so disparate as not to be susceptible to ordering. 1 

[A,2] The second is that rules in terms of substantive ends, 

~ecifically distributive justice, are not a worthwhile enterprise. 

It is not clear why this is so, but the argument seems to be that 

substantive justice is not only invidious but impossible to attain 

and therefore fruitless to seek. What Hayek has in mind are rules 

which detennine what individuals 'ought to have' even though the rnar-

ket fails to bring about that result. For instance, even Where the 

relation between individual needs or meri t and actual reward is 

clearly wrong the difference in salaries of stockbrokers and 

nurses, for instance -- efforts at substantive justice to mend this 

gap depend upon' a uni tary conception of relative meri ts and needs' 

for which there is no objective measure. 2 It is meaningless to speak 

of the value of a service to society. Therefore, the aims of welfare 

econonrics are fundamentally mistaken -- for the airrs of justice 

should not be to achieve particular results concerning particular 

people. 

[A,3] The third is that liberty, by allowing human interaction 

through the market rather than through law, enables a practical rec-

onciliation of divergent views without resolving any underlying 

logical conflict. It makes no difference Whether this underlying con

flict is real or only apparent. But it is meant to be distinct from 

actual irreconcilability of values which I counter in Chapters TWo 

and Three. The conflict may be capable of logical resolution, but 

such resolution may not be the b~st way of proceeding for any number 

lHayek, 'Principles of a Liberal Social ~der' at 167; H.L.A. Hart, 
ZThe COncept of Law 176 (CUP 1961). 

'Principles of a Liberal Social ~der' at 168. 
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of reasons. ~ the conflict may not be capable of logical resolution. 

If the market extends the possibility of peaceful coexistence it 

would be justified either way. This is distinct frem [A,l,iii] in 

that it concerns not only the complexity of the social order (for in 

[A,l] the social order has content as a result of such airrs and val-

ues not being ordered'fram the top), but its peacefulness. This basis 

relies on [A,l,iiil above, but seems to add that law should not only 

protect liberty (by criminal law and police) but enable resolution of 

diverse Desires through the market (by contract and property). The 

market enables us to reconcile differences by considering them as di-

vergent rather than conflicting, for the market can serve many 

di f f eren t hunan purposes. We do no t need ' ccmron purpose s ' bu t 

. . t I reclprocl y. 

[A,4] The fourth is that power corrupts. This is a practical not 

logical insight. Its implication is that if the state is in the busi-

ness of coercion, then the people who will be doing the coercion will 

either be corrupt when they enter office, or else will be corrupted 

as they enjoy power. 2 By this view the genius of the United States 

COnstitution is that even though it has occasioned the selection of 

mediocre presidents, it has prevented these rulers fran destroying 

the COlIDtry. 

(In all honesty I feel compelled to state that in treating such 

arguments as serious ones about the nature of justice I don't want to 

gIve the impression that I think they are not rationalizations for 

crass beliefs.) 

1 2Id. at 168. 
See 'Principles of a Liberal Social ~der' at 163; Bruce Ackenman, 
Social Justice in the Liberal State 12 (New Haven, Yale Univ. Press 
1980). 
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4. Another idea of liberty which is criticized in this chapter 

is the liberali~ of equality. Professor Dworkin argues, for In-

stance, that liberty is based in a principle of equality, that 

'liberalien consists in same constitutive political morality that has 

remained roughly the s~ over tirr.e •••. ,1 He contrasts his liber-

alien of equality ~th Hayek's liberalien of neutrality. To me they 

are both aspects of the sarre doctrine, for they are made of the s~ 

assumptions. (It is a rr.easure of the influence of such arguments that 

the refutation of the libertarian argument takes place on its terrrs. 

For instance, the argunents of Dworkin, Rawls and uti Ii tarians take 

as given the assumption that there can be no unitary conception of 

needs, rr.erit or values, and instead base their theory on alIT.S, val-

ues, wants, pleasure (whatever the unit) being detennined by the 

person. That is why I consider them a one.) 

The underlying unity is that matters of hUl'IBll activity are 

COmpleat Facts. The underlying distinction is Whether the state 

should redistribute the outward manifestations of these COmpleat 

Facts the objects of ~sire -- or simply let than fall as they 

might. But that distinguishing principle, whatever it may be, is not 

essential to the liberal theory, the essence of Which is (i) that 

knowledge excludes substantive reason; (i i) that expressions of [00-

rality are COmpleat Facts frarnwhich we reason instrumentally and 

(iii) that the human is separate fram the metaphysical. Public law 

based on this concept IS concerned with the transfer of same units --

rnoney, entitlements or whatever -- Which correspond to our discrete 

lSee D.VOrkin's idea of liberalisn as equality in 'Liberalisn', and '\\hv 
Liberals Should care About Equality' in A ~~tter of Principle 181 --213 
(Cambridge, Mass., Harvard Univ. Press 1985). 
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juridical units. In that sense it IS not properly public l~ at all; 

it is just another fonn of private law. 

5. Chapters Four and Five set forth a theory of personality 

which refutes Hayek's argument while at the s~ time providing an 

alternative explanation for tolerance and relativity. The argument is 

that no matter how much insight is found in these four bases [B], 

they do not add up to [A] , the principle of liberty and 

individuality, and the conception of law they are used to support. 

Nor do they add up to the egalitarian principles of Rawls and 

Dworkin. unfortunately, the argument is a lang and difficult one so 

that I will have to ask the reader to bear in mind its targets over 

the next bNo chapters. 

The crux of the argument is that Hayek and others are dealing in 

the wrong currency. As long as the argument is stated in term:; v-hich 

are disparate -- interests, individuals, income, money, acts, pleas-

ure, pain, entitlements and resources -- the Whig position will 

appear to have merit. But use of these terms is fallacious for 

such te~ are the outcome of a particular conception of the person 

not a reason for that conception. We have created the disparate cur-

rency above as a means for implementing the 'liberal social order', 

then we cannot use them as a means of justifying it. To do so merely 

restates the conclusion. 
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B. Wi 11 

1. The prob 1 em. 
2. Does will have quality? 
3. No: . 

·a. physiological insight, 
b. psychological insight, 
c. sociological insight. 

4. Nature of insights about the person. 
5. Will rejected. 
6. Act of will itself important? 
7. Rejected. 
8. Conclusion. 

1. This part addresses the principle of practical liberalisn: 

By and large we are better off to respect each individual 
person's detennination of his own ends. 

We have already argued that this principle cannot be conceptually 

true. Here the argument is that it is a flawed practical insight. 

I shall refer to this capacity of the human to detennine his own 

conduct as Will; it is a shorthand for will, volition, desire or 

wish. By Will is meant a faculty byv.hich the human being can choose 

one action over another that is, Which enables the human being to 

be the subject as well as object of occurrences. That faculty con-

sists of the capacity of the person to hold thought and then to act 

on the basis of it. It depends upon a consciousness in which to hold 

the thought and a capacity to govern conduct by relation to that con-

sciousness. By Will Theory is meant governance of legal theory by 

relation to the faculty of Will, that is, the theoretical principle 

that Will is the beginning point of rmral i ty and law. (A corollary 

of the Wi 11 ·theory is that the thoughts by which we direct our activ-

ity are to be considered COmpleat Facts.) 

We have rejected Will (and hence liberty) as a conceptual doc-
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trine. (i) The contents of the consciousness, viewed as mundane, do 

not have a quality which would justify either intellectual or moral 

1 respect. (ii) NOr will any use of it in reasoning bring about that 

conceptual quality.2 (iii) Nor can we devise a conception of liberty 

which would enable us to reconcile all exercise of Will as a logical 

matter. 3 Our preoccupation with liberty can be justified, if at all, 

as a practical doctrine one which expresses experiential insights 

and which is therefore best considered in its practical rather than 

logical nature. 

The theme of this part is that Will theory -- considered as a 

practical doctrine -- cannot answer the questions posed in Part A 

concerning the ground of liberty. (Does it ground the diversity of 

human conduct? Does it ground tolerance? Does it ground moral under-

standing? Does it explain the relationship between non-m.mdane Good 

and human activity? Does it explain the relationship between morality 

and law? Is it the right juridical unit?) This part assumes that hu-

mans really do have the faculty to govern conduct by relation to the 

contents of the immediate consciousness. The argument is that Will 

theory as I have stated it cannot provide the ground for liberty 

which it purports to ground. It cannot ground the relativity of human 

action and tolerance, and cannot justify lirrrits on state power. This 

theme is a prelude to the argument of the rest of the chapter that a 

quality of personality which can provide that ground supports a kind 

of liberty very different fram that commonly supposed. 

What then is the relation between Will and the non-mundane 

~ree, C, supra. 
~ee, E to G, supra. 
~-- E supra and see Four, B, 6 & 7, infra . 
.1W\.1" , 
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grotmd to rroral i ty? 

They are not ident ical. The lesson of Cllapters 'IWo and Three is 

that Will cannot be ontologically equivalent to Good. Good has In-

tegrity and therefore there can be no necessary connection between 

Good, on the one hand, and that mi ch ·i s thought and done on the 

other. If law and rrorality are grounded at all, they are gro\IDded in 

a non-mmdane Good which is separate and distinct fran ~at we think 

is Good. 

But the idea of Good as totally separate from Will is not con-

vincing. For instance let us return to the point at mich Ignatius 

has left to his horse the decision of mether or not to attack the 

1 MOor. We would prefer that the horse be left with the decision if 

Ignatius' would otherwise have attacked the MOor. But what if 

Ignatius would have gone to the rronastery? In that case the differ-

ence of having one or the other make the choice does not strike me as 

only apparent. I have no logical basis for this but it seems to me to 

be an expression of the insight about tolerance made above. But what 

does the exercise of Ignatius' Will add to the matter? 
;1y., 
~ other words, I reject the position -- as logically unviable 

that Will IS always to be respected. And I reject the position --

on the basis of experience -- that there is not something significant 

In the exercise of Will apart from any ideational content of Good. 

Will seems to me to be, rather than a COmpleat Fact, the plain on 

'Which the problematic nature of hurm.n experience is played out. Our 

ideas of tolerance and liberty, then, by implication fran the nature 

of Will, are not conceptual, but practical. 
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2. One way to explain how Will could ground liberty is to hy-

pothesize that Will is capable of mediating between non-mmdane Good 

and human activity. 

What is the ontological nature of Will in this sense? 

1 It IS not mundane only. 

It is not non-mmdane only. The rejection of substantive ration

ality2 and its implications3 mean that we cannot count on the ideas 

by which we govern our activi ty enbodying sane non-mmdane Good, 

universals or essences. We do not view our thoughts as Ideas or Forrrs 

in Plato's sense. 

Then the thoughts which govern the exercise of Will (or the ex-

ercise of Will itself) need to have a mixed ontological nature. They 

are of the non-mmdane and the mundane -- that is, they aspire to em! 

body in sane way that which is eternal and irmutable as well as that 

which is individual and transient. It is only by having this onto-

logical nature that human ideas could mediate be~een human activity 

and the non-mmdane ground to rroral i ty. If Wi 11 were no rrore than 

mmdane then it would only exist as it occurs in space and time and 

only in that occurrence, that is, as it becomes a phenomenon 

recognizable by the senses. If, on the other hand, it is a bridge be-

tween the non-mmdane and the rnmdane, then its occurrence cons i s t s 

of more than its susceptibility to sensory perception or its lrnme-

d ' h ' 4 lacy to t e conscIousness. 

This is what I mean by the tenn quality, 

1 2See TWo, E, and Four, A, 1, supra. 
3One, E, supra. 

wi thout an 

Cllapters 1\vo and Three, supra. . 
4We are saying that we would view Will as having non-mmdane and rnmdane 
aspects rather than viewing it as mundane, Three, G, has argued that 
viewing things as mundane is our mental game. 
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That Will has quality means that sanetirres we exercise Will cor-

rectly and sometimes we do not. (Then it respects the integrity of 

Good.) It also means that its relation (or the relation of any 

resultant act of Will) to non-:m.mdane Good is more than contingent. 

An exercise of Will may be wrong or right, but, the argument is, 

there is something about the nature of Will that enables it to medi-

ate between the non-m..mdane ground and a resul tant act -- \\'hen we do 

it well. 

My argument is that Will does not have quality. And therefore it 

cannot do the tasks we have staked out for it. The argurrent of Parts 

c to F is that only the nature of being a person taken as a \\'hole 

Personality -- has quality. 

3. Will does not have quality because what we are doing differs 

so severely fram what we think we are doing. That insight can be 

culled fram a nUl'ber of insights, each of which has us understand hu-

man activity as other than or more than that which is consciously In 

1 Without the article, quality refers to 'that aspect of things under 
which they are considered in thinking or speaking of their nature, 

2condition or properties ..• all the attributes of a thing except those 
of relation and quantity'. Oxford English Dictionary, Quality, sec. 9. 
It is tune des categories fondarnentales de l'Etre •.• oppose a quantite'. 

3Le Robert, Qualite. 
Quality is used to speak of the non~dane and mundane together. 'The 

ancient school philosophers distinguish quality in the general .•. into 
4essential and accidental.' OED, quoting 1727 Chambers, Cycl. And there

fore quality means the 'particular efficacy of an entity'. Johnson's 
Dictionary (1755), 'Q,tality', quoting Shakespeare: '0' mickle is the 

Spowerful grace that lies/ In plants, herbs, stones and their true qual
ities and Locke: 'The power to produce any idea in our mind, I call 
quality [without an attribute} of the subject, wherein that power is'. 

6 If a plant has quality, it has the power to produce attributes --
such as yellow flowers -- that are real. What has the power to produce 
ideas, occurences or activities that errbody good? Does ""ill? 
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the hunan mind at the time of acting.! You may disagree as rruch as 

you please about how I characterize these insights and you may want 

to add to them, but the point will remain that what we are doing dif-

fers framwhat we think we are doing. 

There is no sense in ~ going into these insights at any.length. 

My purpose is not to prove them in any sense, or to persuade the 

reader of their truth. They express, to me, the crux of modern in-

sights about the person. It is only repeating what I said in Chapter 

One to say that I ~ surprised that jurists have ignored these in-

sights in detennining the nature of law. 

3a. One insight is that we behave physiologically. Much of human 

behaviour -- sneezing, the fight or flight syndrome, sexual behav-

iour, response to disease, anxiety caused by invasion of body space 

-- can be viewed as physiological occurrences. That is true even of 

instances where we tell ourselves we are governing our conduct -- in 

sexual matters, for instance. No matter what one thinks of any 

particular statement of the physiological aspect of human behaviour, 

one would be hard pressed to deny that our physiology in part consti-

tutes our activity aside framwhat we are consciously thinking. The 

proposition is that human activity is constituted and therefore un

derstandable, not exclusively but to same extent, by relation to the 

physiological a~ects of the person, aside fram what the person IS 

" I hOnk" 2 conscIous y t lIng. 

3b. A second is that we behave psychologically. Sigmund Freud, 

for instance, based his psychoanalytical theory on two profound con

loadly enough, the insights I have used have by and large been generated 
2by scientific thought. 
See Konrad Lorenz, ~tiviation of Hurm.n and Animal Behaviour: an 
Ethnological View (London, Van Nostrand-Reinhold 1973). 
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cerns of the In.man psyche -- sexua Ii ty and death. The source 0 f humn 

behaviour is not simply Will (detennining action by relation to con-

sciousness), but same more profound reality about the person. This is 

so even when we think we are making choices. For instance: 

Perhaps the most astonishing of Freud's findings, and certainly 
the one that has evoked the- liveliest incredulity, "repugnance, 
and opposition, was his discovery that certain traits of 
character may become profoundly modified as the result of sexual 
excitations experienced by the infant in the region of the anal 
canal. I imagine that every one on first hearing this statement 
finds it almost inconceivably grotesque, a fact which well 
illustrates the remoteness of the unconscious frarn the con
scious, for of the truth of the statement itself no one who has 
tmderttken any serious psychoanalytical study can have any 
doubt. 

Our decision at the age of sixty to clean the dishes can be deter-

mined by occurrences at two years old which we may never have thought 

about. Indeed, Freud's ideas of repression, sublimation and projec-

tion tell us that ~ng the most powerful forces of humn behaviour 

is the force that impels us not to be conscious of the most important 

2 matters about ourselves. When we act, our actions not only embody 

our conscious beliefs and decisions, nor only societal beliefs and 

ideas, but also very primeval and unconscious yearnings or impulses. 

When we hate another it is out of hate of self and when we lose some-

thing it is because we are trying to avoid something. The proposition 

IS that human activity is constituted and therefore understandable, 

not exclusively, but to same extent, by relation to psychological as-

pects of the person, aside frarnwhat the person IS consciously 

thinking. 

3c. A third insight is that we behave socially. We can say that 

lErnst Jones, Papers on Psycho-Analysis, at 664, quoted in ~nnan Brown, 
Life Against Death 177 (London, Routledge and Kegan Paul 1959). 

2See Five, C to G, infra. 
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the social affects the individual person and therefore must admit 

that the person exists as a member of society as well as an indi-

vidual apart fram it. Emile Durkheim in Suicide tells us that wives 

with children have a suicide rate of 79 per million and wives without 

children have a· suicide rate of 221 per million. He tells us that the 

suicide rate in urban areas is much gre~ter than that in rural areas. 

He tells us that in catholic countries there are 32.1 homicides per 

million while in Protestant countries there are 3.8 homicides per 

mi 11 ion. "ca tho I ici sm reduces the tendency to sui cide whi Ie Protes-

tantism increases it." He tells us that 'wars have a restraining 

effect on the development of suicide. ,1 The point cannot be that 

these are interesting facts or, for instance, that being a married 

woman without children enables one to understand things that other 

people don't and therefore is more likely to bring about a decision 

to commit suicide. The point cannot be that wars give us an under-

standing that enable more people to choose to stay alive. The social 

origins of behaviour vitiate Will rather than explain it. The point 

is that what constitutes the person includes the social. That is, we 

are constituted by our language, social customs and social role. The 

proposition is that human behaviour is constituted and therefore un-

derstandable, not exclusively, but to same extent, by social aspects 

of the person, apart framwhat the person is consciously thinking. 

4. These insights imply that a true understanding of human be-

haviour involves far more than an understanding of the consciousness. 

Their premise IS not that an outsider can characterize the subject's 

activity in a way that the subject does not; that is, simply for the 

lEnile Durkheim, Suicide: A Study in Sociology 198, 352--3 (John A. 
Spaulding, trans., London, Routledge and Kegan Paul lW52) 
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purposes of the outsider. For if that is their premise, they are not 

an insight at all. Their premise must be that we can characterize an 

activity In a way that the subject does not, because in same real 

sense the physiological, sociological and psychological te~ truly 

characteri,ze vmat the subject is doing. When we use knives and forks 

for dinner we are engaging in a social ritual, and when we employ an 

accent we are creating social groups and when we build the Eiffel 

Tower we are acting phallically. The physiological, psychological and 

sociological insights are misused if they do not aspire to a true un

derstanding of human activity. 

5. If something like the above insights are true, then we are 

misleading ourselves when we ground freedom in Will, that IS, the 

subjective mental state of the person (its consciousness) and govern

ance of action by relation to that consciousness. If human activity 

is not properly understood by reference to conscious thoughts alone, 

then vmat we are really doing and what we think we are doing are dif

ferent things. An activity is the fruit of more than the 

consciousness of the subject, it is the fruit of these other aspects 

of the person. Then that which mediates between the non-mundane 

ground and activity is constituted not only by Will, but by these 

other aspects as well. ~herwise we would be in the odd position of 

alleging that Will justifies activity which it does not wholly con

stitute. That IS, what constitutes the person IS more than the 

consciousness that makes up Will and therefore activity is the fruit 

of more than Will, and therefore Will cannot be the justifying factor 

we are looking for. 

If Will were the only quality among the group -- if the physio-
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logical, social and psychological were fixtures against which Will 

worked and where it worked well it resulted in activity that had a 

special relation with Good, then Will could act as a justifying 

factor. But if these other aspects have quality then they too mediate 

between the non-m.mdane grotmd and activity and humn activity is 

truly constituted by them as. well. And if we choose the first rather 

than the second, we have deprived the above use of 'constituting' and 

'lIDderstanding' of any meaning; we would have denied just 'What the 

three insights have tried to establish -- that there are constituents 

of human activity other that the Will. 

Thus the social, physiological and psychological insights viti-

ate Will as a justifying factor. We cannot say that Will is important 

because it enables the actor to decide between the different courses 

of action by looking at the consequences and implications of differ-

ent actions. For along with a consciousness which is capable of 

detennining human conduct, we must also posit not-conscious, social 

and physiological constituents which mean that every act is capable 

of having motives, implications, consequences and reasons which are 

other than the conscious reason or motive for it. 

The point is not only that every act IS capable of leading to 

events not foreseen; for although that is true, I don't think it vi-

tiates Will. It is that the act is an expression of the person in a 

way that the person is not hirrself aware. What I ~ really trying to 

attain by ITo/ activity differs from what I think I ~ trying to attain 

by ITo/ activity. The consequentialist argurrent suffers not only fran a 

defect in planning but fran a defect in the nature of intent.
l 

1 Cf. Three, D, supra. 
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Therefore I reject the possibility that Will has quality in the 

sense that it mediates between the non~dane and human activi ty. 

6. An alternative that might save Will as a primary moral prin-

ciple is the odd one that even though human behaviour is consti tuted 

by more than the consciousness of the subject, the act of Will itself 

is singularly important. This alternative would be concerned with 

Will not so much for the relation between consciousness and human ac-

tivity, but for the mere fact of Will as the exercise of power, or of 

Will as the expression -- and hence occurrence -- of the whole per-

son. It is not concerned with the actual thought in the consciousness 

of the actor, but with the importance of the individual person acting 

where that acting is essential to what it is to be a person. This al-

ternative sees the exercise of power by the individual person as 

irrportant. 

7. But the truth is that behaviour is not properly 

'individualizable' (capable of being understood as individual) and 

therefore liberty as the protector of power is not a proper prImary 

principle. 

One way of understanding this is to try to understand what 

eliminating power would entail. We cannot devise a system where there 

is no power exercised one over another by eliminating physical power 

alone. For we affect each other through the physiological, psycho-

logical and social realms as well; taxes on cigarettes, a frown, 

education, building styles, scent -- all exercise power. And we af-

fect each other whether we are conscious of it or not; advertising, 
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psychological manipulation and the social structure of ideas and 

values -- all affect us whether we know it or not. Placing a warning 

on a cigarette pack IS an exercise of power just as much as putting 

people In jail for smoking, for both change the behaviour of the 

person. It IS for this reason that we fail when we try to divide 

self-regarding fran other regarding acts. For the concept of 

self-regarding as opposed to other regarding is premised on a self 

that is individual and separate fram others and on a consciousness 

(with which to regard oneself) which embodies· the exerCIse of the 

power. But our idea of the person denies just that; it tells us that 

power is exercised psychologically and socially as well as by Will, 

and subconsciously as well as consciously. If the individual does not 

constitute the person, then we cannot reconcile power between indi-

viduals other than by same principle prior to individuality. 

I illD not claiming that it would be logically irrpossible that 

such power be minimized or even eliminated. If the person were indi-

vidual and power were Good in and of itself, then the irrplication 

would be that we should minimize power over each other, even though 

we could not altogether do away with power of one over another. Per-

haps a clever philosopher can devise a way in which a person could be 

isolated fram other people and his physiology and psychology. I don't 

know and I don't care. My argument is that the elimination of such 

power would be a mistake for it would frustrate the nature of the 

person by treating it as 'person as individual' rather than person. 

We cannot hope to eliminate or minimize power of individual person 
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over individual person without doing great violence to our nature 

violence that, when it is properly stated, none of us would want. It 

would mean, for instance, that we would not have language or educa

tion and that we would not procreate. COnfining the person to person 

as individual would be like creating a rose that consisted only of 

the stem. 

It does not do to reduce the question of power to a matter of 

physical or direct harm and then argue that we should establish a 

system which protects individual power by reducing physical (or same 

other direct) harm to a minimum. HOwever desirable reduction of 

physical violence is, that we should act to reduce physical violence 

is a conclusion based on other -- unspecified -- premIses, not a 

ground itself. Reducing the matter to one of Newtonian physics allows 

us too easily to avoid the very real problems of power. That freedom 

is the absence of physical restraint is a ~th we have devised to 

persuade ourselves that we have regulated that power, but a ~th 

based on an illusion about the nature of power. For the sociological, 

psychological and physiological insights tell us that 'not-power' is 

not feasible. The difference between physical force and other power 

is not that one interferes with freedom and another does not -- both 

do; it must be something else. 

Whether Daninic is exercising power over Cl1arles IS the wrong 

question. The proper question is what kind of power IS worthwhile 

and what IS not. It is not a valid argument to say that Dominic is 

exerCISIng power over Cl1arles (limiting the freedom of Charles) and 
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therefore that something should be done about it. The argument should 

be that Donrinic is exercising power over Charles in a way that IS 

wrong. It is not the deed of exercising power but the substance which 

is wrong or right. And that substance is by reference to something 

which is not the power itself. 

Hayek's concern to reduce as much as possible 'the coercion of 

same by others' is based on a ITo/th that coercion equals physical 

force. It concerns the coercion of the Will, not exercise of power 

over other aspects of the person which constitute behaviour. 

The conclusion is that Will (as power) is not capable of ground

ing either relativity or tolerance. 'That Dominic should or should 

not have power' is properly a conclusion, not a premise. It does not 

explain how or what power is justified. 

8. As long as what we are doing is not characterized by what we 

think we are doing, then the exercise of power cannot be a principle 

fram which things follow, but only to which we sometimes aim. Free

dam, liberty and Will are not first principles of law, but are 

deri va t ive. 
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C. Justification ••• or the critical Fallacy 

1. Theme. 
2. Critical fallacy: 

a. reductionist; 
b. faci I"e; 
c. proper reasoning. 

3. The true nature of criticism. 
4. Schematically. 
5. Conclusion. 

1. This part is sort of an intermezzo vmich atta:q>ts to argue 

the following proposition. If these (or any other) insights are prop-

erly capable of vitiating a purported justification, then they 

themselves must be the makings of a proper justification. If that is 

not so, then they are hollow as critical insights. 

The importance of this proposition to the argument of this chap-

ter is that the psychological, physiological and sociological 

insights, if they properly vitiate Will as a ground for human activ-

i ty, have impl ici t in them the following. O} Conduct can be 

justified. And (ii) the justification for conduct must be in terms of 

these vitiating factors. Otherwise the criticism is a hollow one 

it can equally apply to any conduct as to its opposite. 

2. Let me demonstrate vmat I mean by a hollow critical insight. 

Take the assertion vmich I call the psychological insight -- that hu-

man activity is understandable, not exclusively, but to same extent, 

by relation to the psychology of the person, aside fram what the per

l 
son IS consciously thinking. Let me give an ex~le. 

A boy is misbehaving at school and IS sent to a psychiatrist. 

IFrcm M. Scott Peck, People of the Lie, Otap. 2 (New York, Sirron & 
Schuster 1985). 
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The boy's brother has recently committed suicide. The psychiatrist 

finds that the boy has been given a gun for Christmas. MOreover, the 

parents have given him that gun and it is the very gun which the 

parents had given to the brother and with which the brother had 

killed himself. 

2a. The following is a false argument. 

(1) The parents were well4meaning in giving the gun to the boy, 
for he wanted a gun, it would otherwise go unused and it is a 
good gun. (A certain person has undertaken a certain activity 
justified as being the product of a certain idea in its mind.) 

(2) In their not-consciousness the parents wanted the son to 
kill himself. We can make this type of statement by the psycho
logical insight. (That activity IS also really a product of a 
psychological reality that is not of the person's 
consciousness.) 

Therefore 

(3) Giving the gun is not justified. (The activity is not justi
fied.) 

But (3) does not follow. 123 It does not follow because the reasoning 

only establishes that there is a gap bebNeen the conscious and 

not-conscious motive. 

That the activity is not justified would only follow from an-

other proposition that the difference bebNeen thought of the 

person and the reality of its action invalidates every activity; that 

is, that the 'things not-conscious' have a quality which invalidates 

activity. This would be a very strange quality for a gap to have. 

lIt appears to follow if one begins with the assumption that activity is 
justified by relation to the ideas that have imrrediately governed them 

7-- the assumption of Will theory. Then the insight that the conscious 
~motive is a false one appears to vitiate the conscious motive. But what 

follows is that the activity is not justified if (4) it is justifiable 
3by relation to only, the consciousness. But (4) .~st be fals~ if, ~~) is 
true. It is contradIctory to hold that (4) actIvIty can be JustIfIed by 
relation to the consciousness only and then to allege (2) a state of 
the not-consciousness which vitiates the conscious reason for any act. 



What could 

tnlth that 

it be? The gap would ground a strange but categorical 

no activity can be justified for the gap be~een con-

sciousness and reality. If this were the case, then no activity would 

be justified or capable of being justified. (This is logically pos

sible). It also means that every criticism of this nature is in need 

of Ockh~'s razor. For every such criticism is merely the application 

of the categorical truth that no activity can be valid for the gap 

between conscious thought and reality, and then all the applications 

of that truth are long winded and redundant. 

Criticism of an activity has as its proper issue whether or not 

the activity is something different than it ought to be, and there

fore something different than it can be. If the assumption is that 

that Issue is a meaningless one, then the criticism too is a meaning

less one. A criticism has no significance unless the activity or an 

alternative is capable of. being justified. That means that ideas (or 

sets of ideas) used in criticism which preclude such an outcome are 

empty ideas. And it means that the propriety of an activity will be 

justifiable by relation to vitiating elements if they are truly 

vitiating elements. An element cannot vitiate unless it can also jus

t i fy. 

My argument is that if FI vitiates X, then X's proper justifica

tion will include the proper role of Fl. It does not mean that Fl 

will totally constitute the justification. For there may be F2 and F3 

which are also vitiating factors. A proper justification will be made 

up of all the vitiating factors, plus perhaps whatever else was 

worthwhile to begin with -- that is, all of the actual and potential 

vitiating factors. Of any criticism we can say that to the extent 
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that the critical ideas do not allow for justification, they are hol- . 

low and the criticism is hollow. 

2b. Now let me state a reasoning which is too facile. (I don't 

deny that the following statements are correct; I deny that they are 

insightful.) 

(1) The parents gave the gun to the son. 

(2) The affect of the gift was to make the second son think he 
should kill himself. 

And 

(3) They acted wrongly. 

It is facile for this reason. If moral reasoning consists only of 

making a normative judgement about a state of affairs (3) and apply-

ing it in various circumstances (1) and (2), then there is no basis 

for tolerance. We revert to the unhappy conclusion of Part A that the 

implications of the characteristics of non4mUndane Good are that 

there are no limits to law and morality. 

2e. NOw let me state a reasoning which has substance. Take the 

above example. 

(1) The parents consciously gave the gun to the son as a gift. 

(2) The true meaning of the act the true expression of the 
parents -- was that they wanted the son to kill hirrself. 

(3) The conscious message and the true meaning were at varIance 
and there is samethin s ecial about the variance which vitiates 
the act for instance, the parents could probably only hold the 
not-consciou~ meaning as long as they were not properly con
scious of it ). 

The insight is that the activity of giving the gun is perfidious even 

though it is perfectly innocuous In tenns of the consciousness of the 

parents, not because every variance between the consciousness and the 

lRenerber the tilte of the book IS People of the Lie. 
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not-consciousness vitiates every act, but because there is something 

about this variance -- about the relationship be~een the conscious

ness and the not-consciousness in this case -- which vitiates the 

act. If that criticism is a valid one, then the vitiating factors are 

necessary to and capable of somehow justifying an alternative activ

ity. If an activity is vitiated for the gap be~een the consciousness 

and the not-consciousness, then, whatever activity is justified in 

its place will have to be justified in a way that presurres not that 

there is no gap, but that the gap no longer vitiates. If element Fl 

has the normative power to invalidate something (the activity is not 

proper because the consciousness is being used to hide the real na

ture of the action in the not-consciousness), then a proper 

justification will be by reference to Fl, because a proper justifica

tion will require that the vitiating factor no longer vitiate. For 

example, if same proper relation be~een the conscious and the 

not-conscious aspects of the mind had existed, the parents would not 

have given the gun to the son. 

3. My point is not that the criticism must assume same proper 

answer as it is made. That would be to deny the proper basis of 

nearly all criticism. It would suggest that criticism is merely a 

means to an already held end, rather than a method of thinking part 

of whose purpose is to bring about a realization or insight new to 

the thinker. What's more, it would preclude, arbitrarily, exactly the 

kind of change that critical jurists are concerned with -- a change 

in our ways of thinking. Furthe~re, if the criticism assurres some 

proper answer as it is made, then I think it runs afoul of the three 

insights made above -- for it takes us back to the point where we 
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sirrply make a jud~t about what is Good in a particular. instance 

and get on ~th it. But if we are to justify tolerance, and if we are 

to appreciate the three insights, then we rmst be wary about making 

such judgrrents. 

So ITo/ point is that criticism, or critical ideas, do not have to 

assume same particular result. But they must assume that the par

ticular result is capable of being right or wrong, or that there IS 

same better way of dealing with the matter. To return to my example, 

to infonn the parents that they are in effect seeking the suicide of 

their other son -- to make them aware, to state that the expression 

is a foul one and even to interfere with the matter and stop such 

messages is not really addressing what is at issue. It addresses a 

particular occurrence in isolation. If the parents agreed to withdraw 

the gift and to avoid gifts which would suggest violence, then that 

would not be enough. What is at issue is an entire way of thinking 

and feeling (let us say repression of violence within oneself, pro

jection of the violence or lack of worth onto the child. It can be 

stated in any nurber of ways.) So the type of change which IS allCNJed 

for (logically, not necessarily consciously) need not be known at the 

time, nor specific and detenninable. In this case the critique 

implies that the parents need understand the violence within 

themselves and how that has corrupted their dealings with their sons. 

That is not a change of a particular occurrence, but of an underlying 

disposition. The critique may pose a more fine understanding of the 

human dilemma faced. But it will not, by the nature of the concepts 

it employs, preclude the issue from being a real issue. 

Hence, no proper critique can be based in an epistemology that 
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only allows for the mundane. For the nature of the mundane is that it 

has no nonmative implications. l 

NOr can the criticism be structural, if the structure be in-

capable of change. And if the insight is that we are incapable of 

doing x (for example, justifying by logic or will), then the 

criticism is not for failure to do this but for something else. 

Every proper cri tique IIUst be normative. It must include norma-

tive propositions. Every proper critique must also be normative using 

a system of ideas Which allows for the justification of activity. 

Thus, if Freud's criticism of religion (as a matter of father 

figures) is valid, then it presumes same proper working of the 

conscious and not-conscious aspects of the mind that allows for con-

templation of the infinite that is not an escape. And when Freud 

understands repression in a person, he needs to allow for same proper 

way of allowing not-conscious matters to seep into the consciousness 

and even sane proper way by whi ch the contents of the 

not-consciousness can be hidden frarn the consciousness. 2 And when so

ciologists criticize the social or gender make up of the High COurt 3 

and judicial decisions as being dictated by a set of social beliefs
4

, 

they must mean that there is a make-up of the Court and a set of be-

liefs Which will not have these perfidious attributes, or will at 

least be less onerous. 5 ~herwise these are hollow criticisms. If the 

problem is alleged to be that the background of the jurist affects 

his decisions, then that 

~ee, B and C, supra. 
e psychological insight. 

3John Griffith, The Politics of the Judiciary (London, Fontana l Q 77). 
~Patrick MCAuslen, The Ideologies of Planning Law (1981). 
The sociological insight. 
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is a false problem, for no person is capable of not being affected by 

his backgrmmd. The answer to the problem wi 11 have to be in having 

various kinds of people on the bench, not to balance our prejudices 

(that is hollow) but so that all judges will have a more enlightened 

attitude about the role of their particular backgrounds. 

4. Let me try to state my point in schematic terms. Take X as 

the activity that concerns us. Take F(l-lO) as elements of the human 

personality which we can affect in some way (psychological, social, 

physiological). Take G(l-lO) as constituents of X which we cannot af-

fect. (I do not allege that this will be an objective characteristic, 

but will relate to human potentiality at the time.) 

(a) Critique and justification only properly concern that which 

could be different -- that which we could, either directly or In-

directly, do something about. What composes a thing and what 

justifies it are not distinct 

we can do nothing about. 1 

unless it is composed of that which 

if F(l-lO) and G(l-lO) constitute X; 
and G(l-lO) are beyond human influence; 
and F(l-lO) are not; 
then, any criticism and justification of X need be In terms 
of F(l-lO). 

No structural critique IS justified where the structure is deemed to 

be invariable. 

(al) If all the constituents of an occurrence are beyond human 

control, then no critique is possible and no justification is me an-

ingful. 

(a2) It IS any empty criticism to say that the potentiality of a 

~at has composed a thing will be different framwhat could have 
composed it, as actuality is to potentiality. What could compose a 
thing is not distinct fram what could justify it, other than as noted. 
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constituent vitiates any activity. 

If F(l-lO) have the potentiality to constitute X; 
then no criticism of the actuality of X is justified by the 
statement that F(l-lO) constituted it. 

(That X has a not-conscious constituent does not vitiate it.)l 

(b) No justification of an activity can be in terms of anything 

other than all of its (humanly influencable) constituents. 

If F(l-lO) constitute X; 
then no justification of X will be in te~ of anything other 
than all F(l-lO) 

(Will cannot justify anything alone.) 

(c) We have already rejected the proposition that an activity 

can be justified by a direct perception of its inherent quality. 

No proper justification or critique of X can be in terms of X as 
an isolated occurrence. 

(That is, 2b, above). 

(d) Therefore whatever elements are used to vitiate a justifica-

tion -- if they are proper criticisn -- are themselves necessary and 

proper constituents of a proper justification. 

If F(l-lO) have the potentiality to constitute X; 
then X can be justified by relation to F(l-lO); 
and X can only be justified by relation to F(l-lO) 

5. This no doubt seems to be a strange argurrent. The crux of it 

IS that critique and justification of human activity as disparate is 

a mistaken approach. 

IS 2 above ee a, 
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'I ~ll tell you about the magic that will free your soul, 
But its like trying to tell a stranger about rock and roll.' 

John Sebastian, 'Do You Believe in Magic?' 

D. Personality 

1. Personality as a justificatory unit. 
2. Its ontological nature. 
3. Personality has quality. 
4. Hence ••. the nature of morality. 
5. Liberty not tenable as a primary principle. 
6. Theory of person necessary to tolerance. 

1. If activity is justifiable, it will be by relation to all the 

conscious and not-conscious elements which comprise it tha tIS, 

which are capable of vitiating and justifying activity. The totality 

of these factors I call the human personality; that is, what it is to 

be a human person, the state of being a human person. The human per-

sonality in all its a?pects can alone act in a justificatory way 

because it alone constitutes the activities of the person. 

2. What is the ontological nature of the person? 

It is not mmdane only. If it were only mmdane, then it would 

not be capable of mediating between the non-mmdane ground and human 

activity at all, it could have no implications and it could not 

1 ground tolerance. 

It is not non~dane only. It is evident that the nature of be-

ing a person includes being mmdane. Humans are not gods, angels or 

devils other than metaphorically. 

Then, the person is both rnmdane and non-un.mdane. (To me, all 

rnmdane enti ties have mmdane and non-mmdane elements, but it is 

only necessary to ~ argument to allege this for humans. It is easy 

1 See 'Illl"ee, C; Four, B, supra. 



enough to apply the argu:rent here to dogs, dogwood and dogger. I) Per-

sonal i ty the nature of being a person concerns a meeting 

between the two. 

The person is the continuous instant of the non~dane being 

manifested in the mmdane. The manifestation -- my cough, blue eyes, 

a IIllSC I e moving the II" p -- I" S mmdane -- or, that I" s we can and do , 

abstract out of the person occurrences in their spatial and temporal 

manifestations alone. The person itself is where the two meet and 

that touching -- an animation like the streetcar touching the elec-

tric cable overhead -- merits less mundane and more mysterious 

phrases the tragic sense of life, sadness, a sneer, a knowing 

srndle, a laugh -- phrases that express that which it is that makes up 

a person. 

The person will then be in time but not of time. Thus, the per-

son is not at one time but a manifestation in time of something out 

of time. It is not right to say that Diana is not the sarre person at 

TI and T2, nor to say that Diana is the sarre person at TI and 12. 

Ra ther, Di ana's person mani fests i tsel fat Tl and 12. The wave whi ch 

hits the beach at TI and the one which hits at T2 are not the same 

ocean but are of the same ocean. Personality does not concern acts as 

discrete occurrences in time, but something else entirely. That sarne-

thing else will not be discrete in time, either of a moment or 

several years. It will be timeless. 

The person is ccnposed of more than any instant of its phenan-

ena 1 occurrence. The re 1 a t i on be tween a phenanena I ins tan t and 

non~dane reality is like a note (phencmenal rranent) 9Alich has 

lAnirral, vegetable and mineral. 

WI l1D. rxx:; 



meaning as part of a syrrphony (person) v.hich·has meaning as muSIC 

(personalityl the touching of the non~dane ground); (a clash of red 

a painting -- painting). The person IS the touching of the 

non-rnmdane grotmd wioth the rrundane. I ike Michelangelo's God the Fa-

ther touching Adam. 

COnsciousness cannot be this touching, but can only be an aspect 

of this touching. What I think I ~ doing, ~ awareness of it, cannot 

be alone equivalent to the grotmd, or to the manifestation of the 

ground. For the consciousness occurs at a time and the lesson of psy-

chology is that a certain thought is not an isolated occurrence v.hich 

suddenly pops out into the mundane world, but is integral to same 

person which is more than consciousness and which exists over and 

above time. This is not to say that consciousness is not an aspect of 

the touching -- only that consciousness cannot constitute the touch-

ing. Therefore human activity is not of the consciousness, but of the 

person. 

Any view of the person which does not allow for its non4mUndane 

aspect is doomed to failure. It cannot connect the person over time, 

1 
an obvious requirement for meaningful activity of any sort. Nor can 

it consider the person as worthwhile. 

3. If there is a nature to the person --that is, if there IS 

such a thing as the person -- then personality mediates be~een the 

non~dane and the mundane in a way that is not haphazard that 

is, it mediates. This means that there is something about personality 

which makes its relationship with the non~dane ground more than 

contingent. Personality puts us in touch with the non4TIUTIdane ground 

lSee the discussion of Hurne's argument about causation at Three, D, 

6, supra. 
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when it occurs properly; It is not I ike a' die which can care up sane-

times six and sometimes five. It is like a five iron that when hit 

properly sends the ball about 150 to 160 yards in the air with a 

backspin; the trajectory of the ball has something to do with the na-

ture of the five iron. A person may occur well or poorly, the 

argument goes, but there is something about personality that enables 

it to mediate between the non-mmdane ground and humn activi ty. In 

short, personality has quality. 

4. If the question is not what justifies an action but what has 

us occur as ~ ought, and if that concerns not-conscious aspects of 

the person as well as the conscious aspect, and if personality has 

quality, then what we are concerned with is how the personality works 

properly. And that working properly will mean sane ways in which the 

different aspects work together. The first concern of law and moral-

ity then is what is personality, what it is to be a person and how 

the person occurs properly. 

What has us occur properly? Aristotle cites five ways:l by na-

ture, learning, a kind of training, divine inspiration and luck. What 

seems to me of interest in this list is that of the two which concern 

the htman mind learning and training -- neither concern exercise 

of Will so much as understanding and trained disposition to activity, 

that is, aspects of the person as a whole rather than consciousness. 

The person then, not Will, IS the proper unit of morality and 

jurisprudence. For that which is properly Good or not IS not a 

result of Will, but an occurrence of the person. For that which'it IS 

to be a person is not of 'doing', 'acting' and 'choosing'. but of 

lAristotle, Eudemian Ethics, Olap. 2 of Book (he (Micheal Woods, trans .. 
QJP 1982). 
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'being' or 'occurring'. Thus the prImary endeavour of law and rrx:>ral-

ity is to enable us to live well -- to occur well -- rather than to 

enable us to act either i) as we wish or ii) well. These latter will 

be important not in themselves but in a way which is derivative. How 

we act will only be important in the context·of how we live. 

Once we focus on the insight that the totality of aspects Which 

comprise the person comprises its activity, then the focus of the 

rmral endeavour changes. CAlr landscape is not conscious thought and 

its actions based on it but the occurrence of the integrated person. 

Once we shi ft fran thinking and doing to being and occurring, we are 

no longer first concerned with how the person constitutes himself, 

but rather with how it is constituted, haw it occurs. Thinking and 

doing are but aspects of this occurrence. 

The kinds of occurrence we are concerned with are, for exanple, 

i) growth and regeneration of cells (involuntary); (ii) getting angry 

(behaviour); and (iii) choosing a chocolate ice crerun cone (activity 

which has conscious (act) and not-conscious (behaviour) carnpo-

nents. The subject matter of rrx:>rality is not the enabling of Will; 

(it cannot be until we get to Will as a derivative of personality and 

then only in the context of it). The subject matter is the life of 

the person. 

5. Liberty then is not tenable as a primary principle of po

litical morality, either in a practical or a conceptual way. For the 

rmral endeavour as an effort of Will to govern activity, 1S a 

hopeless one. And the purpose of rrx:>rality is to enable the person to 

occur properly. Liberty then is a practical principle based on a bet 

that it is the best way of enabling the person -- the whole thing --
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to occur properly. I think that if anyone thinks about it they will 

see that it is not a good bet. They need only start with the stories 

of Ignatius and of the seat belt in Three, C, above, and then list 

all those everyday happenings whi ch are necessary to our occurrence 

as a person and which are not grounded in liberty. 

6. Now perhaps I can explain my dismay at the failure of rmdern 

jurists to address basic Issues about the nature of the person. A 

theory of personality such as I have outlined is necessary to the 

concept of tolerance -- and therefore any serious idea of liberty. 

We have shown that no serious concept of law and morality can 

deny the assumption of a non4mUndane ground to human activity. Thus, 

a deni al of the non-m..mdane, whether as an ins tance of ernpi ri c i SIl, 

nominalism or nihilism, is insufficient to ground tolerance or lib

erty. 

We have rejected the idea of substantive rationality as a prac

tical doctrine. Even if we are logically capable of making judgments 

of substantive rationality, we cannot depend on such a capacity as a 

basis for law. One expression of such a rejection is the experiential 

insight that our power to change a situation and our perception that 

the situation is wrong are insufficient to justify action -- that is, 

the insight about tolerance. 

There is only one basis I can find which reconciles a ground 

(logical and non-m..mdane) to law and morality with the insight (prac

tical) about tolerance. It is by that which mediates between the 

ground and specific acts and thought. That is the person. And it 

seems to me either one carnes to an understanding of the nature of the 

person which reconciles these two, or else one does nothing at all. 
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It surprises me that liberty is necessarily based in an understanding 

of personality, but liberal jurists in deed avoid any inquiry which 

would contribute to such understanding. Hence ITo/ remark in Chapter 

(he that Arthur would be wasting his time reading rmdern jurispru

dence it would not infonn him about what he really needs to know. 
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E. The Nature of Hunan Understanding 

1. Everything said about activity also true of understanding. 
2. An explanation of the beginning of this dissertation. 

1. Everything we have stated about activity and justification 

applies to understanding, for understanding is a human activity. We 

can apply the nine points made in Parts B to 0 to obtain the same In-

sight into the nature of human understanding. Uhderstanding properly 

involves not sirrply the consciousness, but the personality as a 

whole. Thus, 

(I) Understanding is composed of aspects of the person in addi
tion to the consciousness. The psychological, sociological and 
physiological insights vitiate the contents of consciousness as 
understanding of reality, just as they vitiate the1contents of 
consciousness as a Will deserving of moral respect. 

(2) NOt all those aspects which vitiate understanding can be 
made conscious. Thus, if any understanding is justifiable (and 
any criticism of understanding justified), it is in part justi
fiable by relation to that which we are not conscious of. And 
therefore the effort to understand or ha~e knowledge, as a 
purely conscious effort, is a hopeless one. 

(3) If these not-conscious aspects of understanding are properly 
capable of vitiating understanding, thjll they themselves must be 
the makings of a proper justification. 

(4) The human personality in all its aspects can alone be the 
makings of proper understanding, for i! alone embodies the el
ements which constitute human thoughts. 

(5) The person must have a mi~ed ontological nature of both mun
dane and non~dane aspects. 

(6) The person, then, not discrete contents of the conscious
ness, is the proper starting point for appreciating the nature 

I ZFour, B, 3, supra. 
3Four, B, supra. 
4Four, C, supra. 
SFour, 0, 1, supra. 
See Four, 0, 2, supra. 
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(7) Personality must have quality. That personality has quality 
means that there is something about it which puts us in touch 
wi th the non-mmdane grotmd when i t occurs proper 1 y . Then when 
we are concerned wi th the nature of h~tnlderstanding, we are 
concerned wi th how the personali ty works. Epistamlogy properly 
concerns personality development before it concerns conscious 
mental operations. ° It concerns the well-being of the person be
fore it concerns facts based on sense data, Will and operations 
of reasoning thereon. We are better off to view ideas as matters 
of personality and their validity in terms of how they contrib
ute to the person

3
rather than in te~ of how they represent an 

external reality: that is as noble, useful, helpful, insight
ful, repressive etc, rather than as true or false. 

(8) And then in concentrating on the holdings of the conSCIOUS
ness, we are making a bet that this is the best way of enabling 
the pers~n to come to understanding. This bet, too, I think is a 
bad one. 

(9) A theory o! personality is necessary to any concept of human 
tmderstanding. 

2. It is because understanding is 'of the person' that this dis-

sertation appropriately begins wi th a statement of my 

dissatisfaction. 

1 2Four, D, 4, supra. 
3See Four, D, 2 and 5, supra. 
Cf. Richard Rorty, Philosophy and the ~firror of Nature (Princeton, 

4Princeton University Press 1979). 
SCf. Four, D,S, supra. 
Four, D, 6, supra. 

WIlLE. ax: 



F. The Nature of the Relationship Between Thought and 
Per sona 1 i ty 

1. The problem --
a. universals excluded and 
b. particulars excluded. 

2. TWo aspects in relation to personality: 
a. expressive and 
b. cons t i tu t i ve . 

3. The cooplexity of thought. 
4. Applied to the liberal mistake •.• 
a. as a conceptual doctrine, and 
b. as a practical doctrine. 

5. Applied to Hayek's first argument .•. 
a. about the particular and the general, 
b. about the individual and social and 
c. about the conscious and the not-conscious. 

6. Conclusion. 

1. What is the relation between thought (the aspect over which 

we have same control, our tool) and personality (that which composes 

our occurrence, the subject matter of morality)? 

The problem is this. Thoughts are important as moral tools be-

cause it is by them that we govern activity. But the understanding 

embodied in any thought will be problematic. For the lesson of Parts 

B to E is that thought is a product of the person as a whole. Thus, 

although it is possible for thought to embody truth by representing a 

reality which IS not part of the mundane person, whether thought in-

deed does so or not is problematic due to its complex constituency. 

How can we deal with the content of the consciousness that IS the 

subject matter of morality, when the components of consciousness are 

beyond us? 

No response to this problem wi 11 be wortlwmi Ie which does not 

respect that the true purpose of the enterprise is the proper occur-

rence of the person. And no response will be worthwhile which does 

WIUF .rxx: 150 



not . respect the ca:q:>onents of the person and of understanding. (Re-

spect does not equal 'consciously take account of' but indeed 

'allow for its proper working'). 

HOw then can we understand this problem of the relation between 

consciously ~eld thought and the person as a whole? 

lao One alternative is that thought aspires to embody ideas 

which are equivalent to universals or forrrs, or at least to embody 

universals or forrrs to the extent necessary to the purpose. Thought 

would then embody same transcendental entity in a way which could be 

applied to the situation at hand to give enlightenment and guidance. 

We have rejected the proposition that humans have a capacity which we 

can depend upon to produce such ideas; that is, we have rejected sub

stantive rationality as a basis to law and morality.l We have also 

rejected the proposition that our activity is tantamount to our 

thought; that is, we have rejected the proposition that ideas practi

cally detennine activity.2 None of this is to deny that there IS a 

ground to human activity, or that ideas are (logically) capable of 

embodying such a ground; it is to say that neither the ground, nor 

the logical possibility that an idea could embody such a ground, pro-

vide a sufficient base to law and morality. The above conclusions are 

equivalent to saying that human thought and activity are experiential 

rather than conceptual. It is naive to understand human activity as a 

process of (i) conceiving an idea which embodies same transcendental 

ground (or then, conceiving an idea at all) and then (ii) applying it 

In an instance to detennine one's conduct in accordance with that 

ground. 

1 zOne, E; TWo, E, supra. 
Four, B, supra. 
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lb. NOr dges thought have moral significance in its singularity 

alone. That alternative cannot be true because thought rrakes no sense 

in its singularity but only as a snapshot of the person and therefore 

in the context of the person as a whole. Thought is important for 

more than the thought and the resultant activity themselves. That 

conclusion is implicit in the conclusions of Parts B through E. It is 

the purpose of this part to make it explicit. 

2. We rrust mlderstand thought as having a carplex nature. 

Thought has two aspects in relation to personality. The first is that 

it is expressive. The second is that it is constitutive. 

2a. By expressive is meant that thought has meaning as a product 

of the person as a whole in its recondite as well as superficial as-

pects. That is, thought has meaning for more than its logical 

constituents, or has meaning for more than we are aware. 

As an expression, it is an occurrence in the life of a person 

and therefore is important as such, aside from its content. ~her oc-

currences which are not thoughts, are similarly important. 

Thought is necessarily expressive in this sense. 

2b. The second aspect is that thought is constitutive. As 

thought expresses the person, so also it in part constitutes the per-

son. It constitutes the person (has meaning or significance) for more 

than its logical constituents, or, for more than one is aware. 

Thought rrust necessarily be constitutive in this sense. Thought 

is at once constitutive and expressive. 

The fo~tive nature of thought is significant for how it af-

fects the person in a way not captured by its conscious content, and 

for an expression not captured by its conscious content. Thought IS 
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morally significant not for anything it readily achieves, but for how 

it composes (in part) the underlying person. It cannot compose a 

person the way bricks and mortar compose a house that 1 s, me-

chanically. It can compose a person the way water composes a plant --

t~t is, organically. That is the difference between an animate and 

an inanimate entity. 

3. I-hma.n thought III.lst then be carplex in the following way. 

First, thought is a specific instance of the occurrence of the 

person. In this sense, we shall call it 'a thought'. Thought is ir-

redeernably di~arate. 

Second, it must link aspects of reality as part of its 

constitutive and expressive nature. We shall call thought in this 

role 'idea'. No thought can hope not to have ideas implicit in it in 

this sense. That is, thought is necessarily expressive and constitu-

tive, and that to be that way entails linking aspects of reality. It 

15 the nature of thought. Thought is irredeemably integrating. 

There are two possibilities. Either the linking nature of 

thought is purely a need of the psyche. In that case, anything other 

than a nominalism of thought is illusory. (This is Hurre's argument 

concerning cause). As stated before, the implications of this are 

nil. ~ thought as idea aspires to the X and the Y -- the hidden cam: 

ponents of reality -- which are characterized in Chapter Three. In 

that case the links may be more or less real or illusory. 

Thus, thought must consist of a particular aspect -- a thought 

and a general. aspect -- one or more ideas. 

I ~ concerned with four ways in which thought links aspects of 

rea 1 i ty . (i) I t I inks part i cu I ar phenanena over space and t irre. ( i i) 
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It li.nks the person as individual and the person as social. (iii) It 

links the conscious and the not-conscious. (iv) It links the mundane 

and the non~e. It will be evident that establishing such links 

will vitiate thought, and hence Desire, as particular, individual, 

conscious and mundane -- that is, as COmpleat Facts with which we be-

gan Olapter (he. 

i. By thought, we seek to understand phenarena over space and 

time. Thought IS particularl as an effort of the person to deal with 

what is before it at that moment, but it is also general as an effort 

to relate that phenomena in space and to the past and the future. 

Linking is necessary for the person to understand the present event, 

and to re-evaluate the past and prepare for the future. Such a link 

cannot be made by sense data alone, but presurres serne non-mmdane 

ground for phenomena that would justify the link. It is necessary in 

that it is the nature of thought that this link be made. 

ii. Thought links the individual and the species. Such 1 inking 

presunes a non-mmdane grotmd for phenomena that would justi fy the 

link. It is necessary in that it is in the nature of thought that 

this link occur. 

In that thought links the individual and the species, it links 

the person as individual and the person as social. (I an David. I ~ 

a Galbraith. I ~ a lawyer. I ~ American.) It is basic to thought 

that it be in terms of how we are like or tmlike others. Thought IS 

not only an effort to deal with the matter before us, but a way of 

finding and. stating likeness and difference, including how a person 

IS like or unlike others fran mankind, to nation, to race, to 

Iparticular is as opposed to general; individual as opposed to social. 
See tenninological note. 
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religion, to friends and f~ily. Every instance of thought is an In-

stance of the person being like and unlike others. For instance, the 

use of language, dialects and accents can be seen as an expression, 

implicit in thought, of how one is individual and distinct from oth-

ers and in groups which are distinct fran other groups. 

iii. Thought links the conscious with the not-conscious aspects 

of the rrrind. Thought is not only an effort to deal with the matter 

before us, but expresses and establishes a relation between the con-

SCIOUS and not-conscious aspects of the person. For each moment of 

thought is an instance of how the contents of the not-consciousness 

are allowed or not allowed into the consciousness. And each moment of 

thought is an instance of how reality is faced and avoided by what we 

allow our consciousness to hold and what we relegate to the 

not-conscious. 

i v • Though t I inks the mundane and the non -rrnmdane . Though tIS 

inherently concerned with the coming into phenomenal being and the 

going out of phenomenal being of things -- especially the person, its 

growth and demise. Putting our phenanenal being in context is basic 

to thought. It is basic to thought in that thought concerns change. 

Ex~les are the pervasiveness of birth, death, creation, decay, the 

passing of the seasons and the church calendar. 

(All that has been said is equally true of human activity as of 

thought which occasions it. The study of human activity can be no 

more or less problematic than the thought which gives rise to human 

activi.ty. Hunan activity is cooplex in that thought which occasions 

activity has both general and particular aspects, and in that thought 

IS cooposed of recondite aspects of the person separately fram 
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thought. And the extent our activity is problematic, so are our dis-

cussions about it, whether the discussions of the historian, the 

sociologist or the moralist.} 

Each of these states the sarre thing in a different way. Thought 

by its nature integrates reality while at the same time being dispa

rate. That thought does so by its nature means that the linking 

occurs whether we want it to or not, or whether we recognize it or 

not. We do it by thinking. 

4. We can conclude that: 

Thought is ineluctably particular, individual, conscious and 
mundane. That is, thought is disparate. 

Thought is also ineluctably general, social, not-conscious 
and non~dane. That is, thought is integrating. 

The liberal mistake is to recognize the fo~r in the premises of 

Kant, Htme, Santayana and Hayek, but to ignore the latter. The jwps 

fram the fo~r -- that thought is ineluctably particular, indi-

vidual, conscious and mundane -- to the liberal conclusions [B) 

stated in Chapter One -- such as that the essence of law IS to create 

and maintain a realm of the individual -- are instances of the lib-

eral mistake. The jump fram [A] to [B) seems to follow, but it only 

seems to follow if we ignore the integrating aspect of thought. The 

liberal jump is a means of avoiding the problems raised by thought 

being ineluctably general, social, not-conscious and non4rnUndane. 

Thought has these aspects because, by its nature, it seeks to link 

aspects of reality by relation to its ground. COnfronting the prob-

lems raised by these aspects of thought requires a theory of Good and 

of the personality. Liberal theory is inadequate because it does not 

treat thought in its integrating aspects. 

The jump is expressed in the idea of volitions, passions and 
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acts as COmpleat Facts, not subject to conceptual dissection, nor to 

the application of the principle of non-contradiction, at least as 

between persons. The proposition that Desire is a Ccnpleat Fact 

should be modified to say that Desire, like all thought, is necessar-

ily complex. And the proposition that Desire 
. 

IS not subject to 

cognitive detenninition should be modified to say that it is not di-

rectly subject to cognition. It cannot properly mean that there is no 

ground to human activity, or that activity is only right or wrong by 

reference to same mind state of the actor, or that activity is only 

right or wrong by reference to same posited nonn, or that it is rrean-

ingless to condemn activity which differs fram ours. It can only 

allege that thoughts are of a complex nature such that any comparison 

of thought is prone to misuse. That is, because thought has inelucta-

bly disparate aspects, simple comparisons of different ideas will not 

make sense. But at the same tirre it must assure that irrbedded in 

every thought are ideas (including no~) of same generality that can 

be compared to other norms -- similarly imbedded. 

The liberal mistake is embodied in the principle of liberty 

that because we cannot think in terms of the immutable, we should be 

free to detennine, individually, our own ends. Let me take \l.hat I 

think to be the argument and then state why I think it is a mistake. 

The argument is this. 

a. Let us take as the basis of liberalism the principle that De-

sire or Will has a conceptual quality which justifies respect. That 

is, let us take liberalism as a conceptual doctrine. In that case, 

the argument seems to be that because thought is ineluctably 

disparate, 'volition, passion and act' are Compleat Facts. In that 
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case, volition, passion and act have a quality whiCh outside moral 

judgments do not. This is the essence of Weber's idea of rationality 

and of Hayek's idea of the marketplace. 

I have shown in Three, B and C, above, how this is not conceptu

ally true. I t may be that thought .i s part i cuI ar ..:.- that is, has ct 

character unique to that time and place. If it is unique because of 

its time and place alone, then it is not deserving of respect for 

that alone. l If it is unique in the sense that it is uniquely appro

priate to that time and place, then too there is no basis for the 

principle of liberty, for another can make that judgment just as well 

as I can. Let us say that I am going out to a dinner and I am Choos

ing a tie. It may be that a tie will be particularly appropriate to 

that space and time -- ITo/ suit, ITo/ eyes and the type of occasion. But 

it does not follow that I should make that decision. Another may be 

able to weight up the matter and make a decision better than I can. 

If a thought can embody that which is particularly appropriate to a 

time and place, then what is appropriate depends upon a reality which 

is equally available to another as to ITo/self. I turn to ITo/ mate for 

help with ~ tie. 

It may also be that what we are concerned with is not only what 

is appropriate for that occasion, but what is be appropriate for that 

individual person. This seems to be Hayek's idea of each detennining 

his own ends. But it still does not follow that what is uniquely ap-

propriate for that individual person will be best detennined by him. 

To be conceptually true, we would have to believe that Desire is 

equivalent to the person, something we have denied in Three, C, 

Lrhree, B. supra. 
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above. Thus, it seem; to me, we can deny the liberal principle a 

conceptual quality based in the particularity and individuality of 

thought. 

b. Then the argument is a practical one. Let us say that there 

is a grolIDd to htman activi ty vJlich grolIDd is' distinct fran phencmena 

available to the senses and from Desire. Let us also say that any un

derstanding of that ground is problematic, but not impossible. Then 

the argument seems to be that because thought is ineluctably par

ticular and individual, we will all be better off if we allow each 

individual person to detennine his own ends, that is, if we treat 

'volitions, passions and acts' as COmpleat Facts. This is a jump 

which depends upon a judgment about the nature of the person; it IS 

not a conceptual statement about thought as particular and indi

vidual. The judgment is that the nature of the person is such that if 

we leave each individual person to make judgments for hirrself, then 

by and large we will have made better judgments as to what is appro

priate to that particular occasion and that individual person. Desire 

and Good are not identical. The liberal argument is then that Desire 

is, given the nature of the person, the best practical indication of 

what is proper, right and fitting. Such a judgment obviously depends 

upon a theory of personality. 

5. The purpose of the above theory of personality is to show 

that the idea of personality behind the liberal jump is mistaken. 

When we apply this lesson to that part of Hayek's argument that 'lib

erty results in a better -- because more complex -- social order', we 

shall see that it is faulty for its failure to recognize the inte

grating aspects of thought. 
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Sa. The argument that the system of liberty allows for the most 

carrplex use of information is faulty because it ignores the general 

aspect of thought. Implicit in thought are general ideas about the 

relation between phenomena in space and time. It takes same work to 

establish a nature of the person which makes the individnal person 

best at judging what is appropriate for any particular space and tirre 

which it confronts. But it seems to me impossible to establish that 

the individual person is best at establishing the general relation 

between phenomena. Let us take cigarette smoking. Inplicit In any 

purchase of a pack of cigarettes are certain general ideas. In its 

particularity it is an exchange of a particular set of coins for a 

particular set of twenty smelly Balkan Sabranie cigarettes. But lrn-

plicit in the transaction are general ideas about health. For 

instance, an assumption about whether cigarette smoking causes cancer 

d h h t '1' f ? 12 Th . thO . an enp ysema or s or ens one s 1 e span. ere 1 s no Ing In the 

generality of these judgments about the relation between smoking and 

human health which suggests that the smoker is a better judge of the 

relation than is someone else. Also implicit in the purchase IS a 

general idea about the relation between smoking and human happiness. 

Do smokers generally enjoy extremely attractive mates, fast cars, the 

admiration and respect of their fellows and awesome mountain scenery, 

or are they neurotic? There is nothing in the generality of their 

judgments which suggests that an entity which is not the state 

such as an advertising finn IS in a better position to rrake such 

judgments than is the state. 

IIClJviously there is a psychological as well as intellectual problem. 
That is, the smoker may know about the consequences for health of 

1 9mOking but decide nonetheless to smoke. This aspect of personalitv 
Lis discussed in Five, infra. 
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Sb. The argument that the system of liberty allows each to have 

his own values and aims is faulty because it ignores the social as

pect of thought. Let us continue with our exarrple of purchasing a 

pack of cigarettes. Smoking or not smoking necessarily has social 

cooponents -- the activity is ccnpOsed of ideas which· are not sirrply 

of the individual person but of society. He ~ll look like Humphrey 

Bogart! Also, smoking is social in the sense that it places one In 

groups and distinguishes one fram other groups, whether one knows it 

or not. To see the essence of the person as an individual who deter

mines his own ends is to engage in an illusion, for it denies that 

activities are in part socially composed. Is it the bet of liberalisn 

that the personality works better if the social aspects of activity 

are ignored? en what idea of personality would such a conclusion 

rest? 

The social aspect of thought not only means that same human ac

tivities are necessarily social. It means that the alternatives are 

not whether one individual person makes a decision or whether another 

does, but whether decisions are made individually or collectively -

by the person as individual or the person as social. The liberal as

sumptions do not allow for the second alternative. For instance, take 

the legal positivist's conceptions of law discussed in Three, E, 

above. All of them see law in terms of the alternatives of the state 

imposing authority on the individual person, and of the individual 

person deciding for himself. The units of thought used only allow for 

these possibilities. They do not see law as a social enterprise. 

Thus, we should say that implicit in thought which governs ac

tivityare ideas which. in great part are social. And therefore, we 
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should recognize that our thought is not only of the person as indi-

vidual. Thought by its nature concerns people affecting each other. 

Thus, the question is not whether such power ought to exist, but 

whether a particular kind of power is good or not. 

Sc. The. argument that the system of. liberty allows the 

non-rational to have effect is more difficult to deal with. But we 

shall see that it is faulty because an ex~ination of the 

non-rational, whether it is considered the not-conscious or the expe-

riential, will not support it. 

Thought has both a conscious and not-conscious aspect. That 

thought has both a conscious content and a meaning distinct fram it 

means that thought is expressive and const i tut ive in ways vA-li ch are 

not detennined by its conscious content. 

Let us look first at the conscious content of thought. It IS 

conceivable that the content could be detennined as a matter of 

logic. In that case it is equally applicable to you as to me. Ohe 

plus one equals two even if I think it equals four. 

But it is more likely that the content of the thought is deter-

mined from experience, that is, that the content of the thought IS 

the product of the person in a way that the production cannot be 

stated as a matter of thought, even though the resultant thought has 

conscious content. For instance, Ibsen may conceive of Nora, and have 

a complete and clear picture of her, and yet not be able to describe 

how he arrived at such a character. 

During the winter months in Rome before he began work serI
ously, he was distant and nervous. His lonely world becarr.e 
peopled with the creatures of his imagination. Ohce he said sud
denly to his wife: 'Now I have seen Nora. She carr.e right up to 
me and put her hand on my shoulder.' 'How was she dressed?' 
asked his wife. 'She had on a simple blue woollen dress,' he re-
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pI ied. . 
Aiter the play was finished, John Paulsen asked him one day 

why Nora was called Nora. Ibsen answered: 'She was really called 
Leonora, you know, but evepone called her Nora; she was the 
spoi I t chi 1d of the fami 1y. ' 

Artists and artisans traditionally practice trades in which thought 

is considered to be experiential. Law is'often called a craft, and 

lawyers are said to be 'in practice'. 

In that case, there is still no reason to believe that I make 

better ideas for ~self than for another, or VIce versa, nor that 

such ideas are best made individually rather than in some collective 

way. If an idea is a product of the person as a whole, then it has 

merit by relation to that person -- thus, ~ idea may be well or poor 

by relation to ~ person, but so may be another's. Whatever psycho-

logical weakness I have affects the quality of ~ thought (whether in 

its disparate or integrating aspects), and it can conceptually affect 

the quality of ~ thought as it applies to me or to another. I may 

use thought in a projective way, to fault another, to avoid truth 

about ~self by projecting onto another. But I can equally use 

thought to treat ~self in these s~ ways. Any psychological 

weakness that vitiates the content of my thought can vitiate it with 

respect to ITo/self as well as to others. And any strength of another's 

thought can apply equally to me as to him. 

There is no roam to believe that the person is a better manager 

of himself than is another. That is, if I ~ in charge of whether I 

smoke or not, then ITo/ thought is in part constituted by ~ disposi-

tion to smoke and the underlying causes of that disposition. And 

therefore. I am in a rut. There are two possibilities. (i) The under-

lWilliam Archer, trans., Seven Famous Plays 15 (London, Duckworth lQ50). 
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lying carponents contaminate another's behaviour to me even rmre than 

ITo/ own is cont~inated. In this case I ~ better off taking care of 

ITo/self. And (ii) the underlying components of another's behaviour to 

me are less faulty and therefore the other is in a better position 

than I ~ to deal wi th me. 

If thought is important for its content, that is, for how well 

it captures reality, then there is no reason to believe that I rrake 

(whether conceptually or practically) better ideas for ITo/self than 

for another or vice versa. If thought embodies reality, then it does 

so by relation to everyone, not simply the creator of that idea. 

What about the not-conscious aspect of thought? Thought will 

have a meaning which is distinct fram its conscious content. It IS 

difficult to deal with an aspect of thought the content of which, by 

its nature, we don't know. 1 The question is whether there IS sane-

thing about the not-conscious aspect of thought which justifies 

tolerance and liberty. But we can doubt the meaning of the question, 

because it is difficult to interfere with the liberty of the person 

to have a not-conscious aspect to thought, since it is necessary. And 

it is difficult to be intolerant of that meaning since we don't know 

what it is. 

But I cannot understand the argument that because there is a 

not-conscious aspect to thought and activity, the individual person 

should detennine his own ends. The not-conscious meaning, like the 

consc i ous con ten t , wi 11 be a prOOuc t 0 f the person as a 'Who 1 e. J\5 

such it can be robust or deleterious depending upon the condition of 

that person and therefore can be worthy or unworthy of respect. The 

lEither practically or conceptually. 
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not-conscious meaning of the parents giving the gun to their son, in 

Part C above, does not seem to be particularly deserving of respect 

because it IS not-conscious. That thought has a not-conscious campo-

nent does not tell us whether we should not be tolerant or 

intolerant, but that we should concern ourselves with the health of 

the person. 

6. What then is the relation between thought and the person? It 

IS such that the following argument is false. 

[A] HUman volition, passions and acts are disparate: par
ticular, individual, conscious and mundane. Therefore 

[B] By and large we should leave each individual person to 
detennine hi s own ends. 

The argument is false not because [B] does not follow from [Al. As a 

practical principle it might follow. It is false because [A] is 

false. Human volition, passions and acts have integrating aspects 

general, social, not-conscious and non~dane -- as well as dispa-

rate ones. 
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G. Directive and Spontaneous Thought and Activity 

1. Directived and spontaneous thought distinguished. 
2. The nature of directive thought ... 
3. does not imply tolerance. 
4. The nature of spontaneous thought . . • 
5. implies tolerance but not the principle of practical 

1 i beral ism. 

1. This part suggests another set of relations beVween thought 

and the person. 

There are two possibilities that I shall address. First, it may 

be that personality works better when thought governs activity and 

the person. Thus, not only does thought continually constitute the 

person (which I consider to be a logical necessity) but we can say 

that sometimes the relation beVween thought and our activity is such 

that thought directs our activity, as opposed to its being spontane-

ous. Schematically: 

i. Th---... P 
i i. Th---+A 
111. Th--+Th(logic) 

It is the case when one IS engaged in doing the multiplication tables 

(iii), when one is following a new recipe (ii), or when I realize 

that I have made a mistake in my backhand and resolve not to do it 

again (i). I shall call this directive thought. 

This does not mean that the meaning of our activity is equlva-

lent to our thought. For our act ivi ty mDodies lrore than we can 

tmderstand. But it means that we are exercising the facul ty of \\'i 11 

by which we began this chapter. So we should lrore properly say that 

the behaviour of the person, and his underlying person is best camr 

posed because of some direction or control exercised hy the 

WIll.C.rxx; 



~ f ~ .... , 

consciousness on the person, even though the meaning of that thought 

is not equivalent to its content. 

The second possibility is that one proper relation between 

thought and the person consists of the person not being directed by 

thought. That is, it may be that sometimes the person occurs properly 

when the directing qualities of the mind are suspended. It may mean 

that I am not in any real sense conscious of vmat I am doing. It may 

mean that I am conscious of what I am doing but that what I am doing 

IS not the product of my consciousness. :But it means that my con-

sciousness is not directing my behaviour. Schematically: 

iv. P~Th 
v. P~A (~P) 
vi. P~P 

It may mean that the quality of the ideas which occur will be better 

because of the free play of the mind -- say in lateral thinking 

rather than logic (iv), or that in action my backhand will be better 

if I don't think about it too much as I swing (v), or perhaps In 

meditation (vi). The quality of the personality which enables the 

person to work properly in a way which requires (~g other things) 

the suspension of the directing capabilities of the human mind, may 

be called spontaneity. 

Spontaneity cannot simply be a negative or residual concept if 

it is to make any sense. It must embody same real aspect of personal-

ity by which the person left undirected will (not always but 

sometimes) work better due to the nature of personality itself. The 

quality thus involved is not so much a capacity to choose one action 

over another, but a quality of personality by which the person itself 

1 S const i tuted or is being cons t i tuted. It is not concerned wi th 
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thought so much as it is concerned with the person occurring In same 

spontaneous way. It is not directed so much at choosing but at 

'appreciating', 'understanding' and self-realization. In that, it IS 

not one part of the person directing the other to happen (an engi

neering view) but the person occurring and his psyche (any mix of 

conscious and not-conscious aspects) being part of that occurrence. 

Since it doesn't make sense for the person (either the subject or 

another) to direct this, then it is beyond direction (if it is to 

happen) . 

It seems to me that sometimes the personality works well in that 

it is directed and sometimes it works well in that it is spontaneous. 

What are the implications of these possibilities? 

2. Let us look at thought and activity as directed. 

HOw do you deal with that activity which does not have spontane

ity as its base? For instance, an executive at Exxon decides to 

purchase 400,000 barrels of Saudi Light crude oil for $11.99 per bar

rel delivery to Houston an 19 March. We would reject the idea that 

this is justified as an activity which has as its essence that it IS 

spontaneous. If the market for Saudi crude were $12.40 we would say 

that this fellow had made a good deal and if it were $10 his boss 

would find him very stupid. The boss would not say that the purchase 

was beyond judgment for it was so profound as to be beyond ideas. 

the contrary, the whole purpose is that the purchase and the 

eration of the business be directed, not spontaneous. 

To 

op-

If we are concerned with thought directing activity, then we are 

concerned with it for its conscious content. That IS, we are con

cerned that the oil executive purchase crude oil at the best possible 



price and that be will do so by his conscious thought comporting with 

that prlce. (Similarly we are concerned that a man angered at the 

noise of his neighbour's party, hold a conscious thought concerning 

mercy, tolerance or the law of harnocide and decide not to go for his 

hunt ing ri fIe. ) 

(We have noted above that in terms of conscious content, there 

is no basis for tolerance, merely delgation.) 

It would be wrong to say that this business arrangement is a ra-

tional one in the sense that it is totally governed by the conscious 

thought of the parties and their actions based on that conscious 

thought. It would be wrong because it would contradict the points 

made in Parts B and D that thought has significant integrating compo-

nents that are beyond consciousness. That means that we cannot 

properly understand any thought as having meaning or significance 

equivalent to the contents of our consciousness. We cannot understand 

the activity as simply the result of a thought Whose content IS to 

purchase 400,000 barrels of crude oil at $11.99 per barrel. The ac-

tivity (and thus the liberty to engage In it) cannot be justified on 

the basis of its 'rationality' alone the specific end which it 

achieves. Nor can interference be justified on this basis alone. 

In other words if tolerance of the activity IS to be justified, 

or if interference with it is to be justified, such justification 

will have to be not only in tenms of the consciously sought goals of 

the activity, but in tenn; of its not-conscious components. If we are 

to understand this activity and then to justify either interference 

or not we will have to do it in tenms of the relation of all aspects 

of the person. It can only be justified in terms of the personality 
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in its totality, not simply in its not-conscious and conscious as-

pects, but in its timelessness. We can say that for the person as 

individual it may be justified as behaviour which is integral to his 

making a living, caring for others and as part of an activity ~hich 

makes up our lives as social and productive beings -- homo faber.l 

Thus, the justification ~ll be that there is a certain type of 

human activity which depends for it as working properly on same rela

tion among the different a~ects of personality Which IS brought 

about not by ~ontaneity, but by the lack of it. What brings about 

the proper relation (proper occurrence) in same cases is control of 

the person by himself, others or the state. 

To me 'rationality' is just such a control. ~hers are all the 

fonnal mechanisms which are available in law or in any organized In-

stitution like Exxon -- fram the doctrine of precedent, to flow 

charts, to hierarchy, to fear of the boss's displeasure, to fear of 

being overturned on appeal. Rationality (short of substantive ration-

ality) and fo~lity are important not only conceptually, but 

experientially. 

(Thus, the benefit of the control will not be a direct function 

of its content. Take for instance the doctrine of precedent. We 

should understand it for both its conceptual and practical value. Its 

conceptual value is that the body of precedent captures an experience 

greater than can be understood by the decision alone and is therefore 

of special importance to the judge. The practical value is that it 

acts as a psychological check on the judge, aside from its content.) 

lWe need social and economic theory to do so. Any such theory would have 
to deal with things like aggression and power, class and economic 
power. 
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I say this because we can always be sceptical of the particular 

result achieved, even if it has been achieved. We can be sceptical of 

it because the act will have consequences in space and time which are 

beyond its particular end and Which are unknown. We can also be scep

t·ical because the act is an instance of a social relation (~r) 

which is not part of the thought directing the activity. We can also 

be sceptical because What we are doing and What we mean to do are 

different things. Thus the justification will have to be in terms of 

the underlying meaning and significance if it is to be worthy of same 

credence. I ~ not saying that the executive cannot intend to make a 

profit for Exxon and confonn his purchasing acts to bring about that 

result and indeed bring about that result. But that his activity can

not be justified in these te~. For the meaning of his activity and 

therefore its justification will have to be in terms of the personal

ity as a Whole. What he is doing and what he is trying to do differ. 

Therefore the justification will have to be that by the various for

mal mechanisms we bring about a relation between the aspects of 

personality Which has us occur as we should. 

3. It is obviously difficult to detennine what kind of directive 

thought and act ivi ty wi 11 bring about human we II-being. The purpose 

here is limited to arguing that the use of fo~l and rational con

trol does not justify tolerance, but intolerance. Directive thought 

is valuable for two things: the content of the thought and the con

trol it exerts. To the extent we are concerned with the content of 

the thought, there is no reason for tolerance. Another could be a 

better judge than me, and the group could be a better judge than the 

individual person. To the extent we see it as a matter of control. we 
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sirrrilarly have no reason to believe that the individual exercises 

better control over himself than do other individuals or groups. 

4. Let us look at thought and activity as spontaneous. 

To me, spontaneity justifies tolerance in that it posits a 

proper working of the personality which depends. upon lack of inter-

ference of the consciousness with the rest of the person. One may try 

to direct the person, but to do so only destroys that which we seek. 

We cannot direct ourselves to have fun, enjoy a concert, fall in love 

or enjoy sex. To do so there must be a suspension of the directive 

faculty of the consciousness. 

There are certain types of human activity which we can single 

out as involving this quality of spontaneity. They are singled out 

because they involve same occurrence of the person which seems to de-

pend upon a spontaneity which would be destroyed by the directing 

powers of the mind. (I do not mean to suggest that these types do not 

vary by individual and group, but only to say that they have a real 

basis). Then the problem seems to be to understand which types of ac-

tivity depend upon this spontaneity. Indeed they are the traditional 

areas of special protection -- privacy, sexual matters, expreSSIon, 

religion and physical liberty. 

Spontaneity provides an explanation for tolerance in that the 

activity of the person is beyond the capacity (either practically or 

logically) of the consciousness to control. Let us take the Wolfenden 

report on homosexuality and prostitution, since it IS a famous ex-

anple 1 d l ' 12 It t of the di chotany between aw an rrora 1 ty. seems 0 me 

lRep~rt of the Committee on Homosexual Offences and Prostitution, 
debated in Patrick Devlin, The Enforcement of ~brals (ClP 19b5) and 
H.L.A. Hart, 'Positiviffil and the Separation of Law and \brals' in 

1Ronald Dworkin, ed., The Philosophy of Law 17 (OL~ 19(7). 
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that there are two reasons for the legalization of haoosexual acti\"

ity. The first is that homosexual practices are just as capable of 

occasioning Good as are heterosexual practices. The second is that 

matters of sexuality are so profound that regulation of them would 

or destroy the quality necessary to the person's appreciation of his 

her sexuality. The net result of the second argument is not to say 

for instance, that homosexuality is wrong but that I that I believe, 

recognize that it concerns matters so profound that I will tolerate 

homosexuality even though it conflicts with ITo/ beliefs. The net re

sult will be that I will say that a) I believe homosexuality IS 

wrong, then b) I recognize that it involves matters of prIvacy so 

profound that I will tolerate it, and therefore, c) since b is based 

on the idea that a crass moral attitude to haoosexuality IS In

appropriate because What IS going on is beyond ideas and indeed 

destroyed by the directing qualities of the person, it is inappropri

ate that I hold idea (a) at all. The premise of spontaneity is that 

the well-being of the person is in certain areas beyond the direction 

of thought altogether. 

This explanation provides a reason for the principle that that 

which we consider to be immoral ought not to be made unlawful. It 

also provides a way of applying and limiting the principle. 

S. But spontaneity does not justify liberty as stated above 

that the essence of law is the creation of the realm of the indi

vidual (Hayek) or that by and large we are better off to respect each 

individual person's detennination of his own ends. 

First of all, this ground for tolerance does not state a primary 

principle; it is 'of personality'. 
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Second, this ground for tolerance applies to all persons, in-

cluding the individual person. It is not concerned with the 

individual person as opposed to another individual, a groups or the 

state, but ~th spontaneity as opposed to directing. To the extent 

that tolerance is justified on this basis, it is justified because 

what is occurring is properly beyond the conscious control of either 

the subject or an outsider. It is therefore a ground for the 

non-interference of all -- the state, the media, private companies, 

the subject himself. Thus, spontaneity argues for the suppression of 

noise pollution and manipulative advertising as well as the 

prohibition of state interference with freedom of expression. To the 

extent that tolerance is justified on this basis, it does not concern 

the person as individual as opposed to the person as social, but the 

person as thought directed as opposed to the person as spontaneous. 

The person can be thought directed either individually or socially. 

And the person can be spontaneous either individually or socially. 

This is the mistake in reasoning of Hayek, noted in One, B. 

Spontaneity does not then concern a realm of self-regarding 

acts l (\\hich many have shO\VI1 doesn't make sense), but a way of being. 

Liberty in this sense does not mean the absence of power, for there 

is always power. Power is exercised when we are spontaneous -- either 

individually or in society. For our spontaneity is made up of an 

underlying person which is constituted, in part, by our relation with 

others. Liberty concerns a quality of personality \\hich is beyond 

thought. That is, there is an area beyond which thought rational-

ity -- ought not go -- cannot properly go. This is not to say that 

lei. the discussion of individual and social at Four, B, 6 & 7; Four, 
F, 3 and 5b, supra. 
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the state ought not to act so as to affect, for instance, religious 

faith, sexual mores or freedom of expression. For ~ argument is that 

it ought to act so as to effect these human activities, and that it 

is unavoidable that it do so.1 It is that same action will destroy 

the ~ontaneity which is the essence of these activities. 

Third, the quality of spontaneity then states a reason for cre-

ating conditions necessary to it. To same extent the problem is 

elinrlnating state interference whiCh inhibits this spontaneity. The 

conditions include the traditional liberal idioms of restraining (for 

instance, the criminal law) and enabling (for instance, the law of 

property). But the conditions are also more general, concerning wel-

fare, housing, architecture, town planning, health and education. In 

that case, the quality of spontaneity states very strang reasons for 

state authority. 

let. the issues raised at Che, A, 1. 
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H. Conclusion 

1. The liberal point of view is practically wanting. 
2. Hayek's argument against social justice is a mean trick ... 
3. conceptually and 
4. practically. 
5. Conclusion. 

1. We have exrunined the nature of the person insofar as is nec-

essary to explain the experiential nature of thought and activity. 

The lesson is that the liberal point of view is wanting In two ways. 

The first is that the experiential nature of thought and activity 

does not justify the principle that we should respect each individual 

person's deterrrrlnation of his own ends or any other statement of the 

liberal principle. That is not to say that establishing and maintain-

ing a realm of individual power is not important. Indeed, I think we 

have established that it can be important (i) as a delegation of 

authority, (ii) insofar as it furthers the quality of spontaneity and 

(iii) insofar as it plays a fonnal role in checking and balancing 

power in groups or the state. But it IS to say that the liberal prin-

ciple is not a primary principle it is derivative from ideas of 

Good and personality. And it is to say that liberty is not an exclu-

sionary principle -- it is one of several aspects of justice. 

The second way in which the liberal view is wanting is that it 

does not appreciate the integrating aspects of thought. 

2. If we apply these insights to Hayek's argument concerning so-

cial justice we can see that it is a mean trick. Specifically, I am 

referring to the second part of Hayek's argument. 

Rules In te~ of substantive ends, specifically distributive 
justice, are not a worthwhile enterprise. They are not CI1lv 
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invidious, but impossible to attain and therefore fruitless. l 
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Hayek's argunent the standard argument that redistribution of In-

came is futile to obtain the end of substantive justice is a 

conceptual trap. It depends upon the mistake of thinking in tenns of 

disparate juridical units -- of Compleat Facts -- and ignoring the 

integrating aspects necessary to thought. 

This mistake also vitiates the liberal conception of law applied 

to certain egalitarian conceptions of justice. 2 

3. COnceptually, the second part of the libertarian argument 

proceeds as follows. 

(1) All we have to deal with are individual, mundane, 
uncognizable Desires (or same sort of COmpleat Facts). 

(2) Since they are arbitrary (or really subjective) by their 
nature, there is no basis for choosing ~gst them -- Michael 
Jackson's 10,000,000 th dollar can not be said to be more or 
less valuable with Micheal Jackson than with a homeless, hungry, 
ill, penniless person. 

Therefore, 

(3) Any effort to take money (or any other mechanign \lihich 
has the power to satisfy Desire) from one and give it to another 
is by its nature arbitrary. 

You can play around with this reasoning as much as you please, but to 

ITo/ mind it is airtight. If you assume juridical units which are arbi-

trary, then action with regard to those units will be arbitrary 

there can be no basis for such action. 

But there is a difficulty with this argument. If we assurr.e the 

arbitrary nature of Desire, (1), then the arbitrary nature of the re-

distribution of inccxre, (3), is not the only thing that follows. It 

also follows that 

1 )[A,2) stated at Four, A, 3, supra. 
L.See G1e, C, 4 and Four, A, 4, supra. 
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(4) Any action to protect or respect disparate Desires IS ar
bi trary. 

And 

(5) It is equally arbitrary not to redistribute Income as to 
redistribute income. 

If you switch propositions (3) and (5), you will have a critique of 

the egalitarian approach. It too ulti~tely depends upon juridical 

units which have no content and therefore are incapable of being 

anything other than arbitrary. Thus, 

(6) If equality and liberty, as conceived of using liberal 
juridical units are each arbitrary, then any choice between them 
and any mixture of them is arbi trary. 

We cannot find any distinguishing point between protecting juridical 

units and redistributing them -- between liberty and equality 

which is not arbitrary. Any basis for choosing between themrnust have 

resort to an idea or insight which is outwith the mode of thought 

that deals In juridical units which are disparate. We have rrUs-

conceived the problem. 

Why redistribution of income then IS invidious to Hayek is un-

clear to me. In logic, it could not be invidious, for having income 

is either arbitrary or not. If it IS arbitrary then it would be 

equally arbitrary to protect it through law as to take it away. If it 

is not arbitrary, then it has meaning by relation to same ground to 

value not addressed by the theory and antithetical to the juridical 

units used. Why distribution of income is justified to Dworkin and 

Rawls is also a IT.o/stery to me. It must similarly depend on assumption 

about the nature of value which these theories do not address, and 

indeed avoid. 

4. The assumption which must be made by both the libertarian 
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liberal and the egalitarian liberal rrust be that the real nature of 

these ~sires is not as have expressed than. They can only have moral 

and legal implications in that they aspire to real, not arbitrary 

value. It can only be worthwhile to protect property in that its use 

by humans has real, not arbitrary value. And it can only be worth-

while taxing that property and giving it to another because use of 

that money has, potentially at least, real value. If that is the case 

then these juridical units represent that which IS not mundane 

(only). 

Thus the assumptions must be something like the following. 

(1) Human activity has a non~dane ground understanding of 
which is problematic but not impossible and which is capable of 
giving rise to obligation. 

(2) Given the nature of the person, we are best off treating 
such activity in our everyday affairs as if they were par
ticular, individual, not rationally detenninable and mundane. 

Thus, liberalism depends upon the creation of juridical units In or-

der to put into practice the decision that we should treat human 

strivings as COmpleat Facts. MOney, property, rights and liberty are 

means of effectuating that decision. These juridical units are things 

which we create, not things which we find. That which is necessary to 

both libertarian and egalitarian liberalisn -- a theory of value and 

of personality -- is different from the conceptions which are used to 

put it into practice. 

If that is the case, then it is merely a trick to use the con-

clusions of the libertarian argument as if they were premises to 

justify the liberal order itself. The argument of F.A. Hayek is then 

merely an elaborate tautology. 

Md the exercise of the egalitarian liberal is equally 
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. 1234 tautologl cal. 

5. How would we deal with substantive justice if we referred 

back to the proper ground for liberal theory -- the nature of value 

and of the person? 

We would not see the issue as one of rules which bring about a 

particular result (egalitarian) or which protect a particular result 

(libertarian). The lesson of the complexity of thought is that in ei-

ther case we would be acting naively. Substantive justice involves 

issues of value and personality. Substantive justice must first be 

stated in terms of values Which we are justified in holding in 

common. It must be in terms of the conditions to the well-being of 

the person, Which conditions we seek to bring about. In that case, we 

do not seek specific 'results', but a general environment within 

which the person can flourish. 

If that is the case, we mischaracterize the question if we ask 

whether or not to redistribute income. The question is like arguing 

about how to ride a dead donkey. The question is how to effectuate 

values and bring about conditions that occassion the well-being of 

people. (An individual and social realm is necessary to both). It 

will be true that doing these things will result in a redistribution 

of income, but this will be a collateral consequence, not a justifi-

cation. Asking the question in terms of the redistribution of income 

lBoth the libertarian and egalitarian conclusions are of course absurd. 
Much of liberal theory is devoted to devices which will mollify its 

2affects. For instance, the idea of transaction costs takes one fonn of 
an extreme libertarian position to one only slightly less so. And the 
efforts of Dworkin's essays on Equality is an attempt to soften the 
egalitarian premise. But given the premises they are not convincing. 

3They are an exercise in futility. We do not soften the libertarian and 
egalitarian positions for the reasons given, but we conceive of them as 

4be ing too extrare and then devi se mechani sns by \\hi ch to make th(~ 

acceptable. 
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will give no guide whatsoever as to what to do. 
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I. Surmary of the Argun:nt 

A. Will Not a Quality Justifying Liberty 

(1) Liberalism is based in, the practical principle that we are 
better off to respect each individual person's detennination of his 
own ends (Desire or,Will). (Three, I). 

(2) Desire has no conceptual basis. (TWo and Three). 

(3) Will, if it is to be the basis for political theory, must 
have a practical basis; that is, it must be capable of mediating be
~een the non4mUndane ground to human activity and human activity. It 
must have quality. (Four, B, 2). 

(4) Will does not have quality because what we are doing differs 
fran what we think we are doing. This proposition is understood by 
the psychological, physiological and sociological insights. (Four, D, 
3 to 5). 

B. Tolerance and Liberty Grounded in Personality 

(1) If these (or any other) insights are properly capable of vi
tiating a purported justification, then they themselves must be the 
makings of a proper justification. Every proper critique must employ 
a system of ideas which allows for the justification of activity. 
(Four, C). 

(2) The personality in all its aspects can alone act in a justi
ficatory way because it alone constitutes the activities of the 
person. (Four, D, 1). 

(3) The person has a mixed ontological nature -- it is the con
tinuous instant of the non4mUndane being manifested in the mundane. 
(Four, D, 2). 

(4) Personali ty mediates between the non-mmdane and the rnm
dane. Personality has quality. (Four, D, 3). 

(5) The first concern of law and morality is what is personal
ity: what is it to be a person and how does the person occur 
properly. Personality, not Will, is the proper unit of morality and 
jurisprudence. (Four, D, 4). 

(6) Liberty is not tenable as a primary principle of political 
morality, either practically or conceptually. (Four, D, 5). 

(7) In that case, a theory of personality is necessary to the 
concept of tolerance, and therefore to any serious idea of liberty. 
(Four, D, 6). 
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c. Desires Are Not Coopleat Facts But Cooplex Phenanena 
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(1) Everything stated above about human activi ty aWl ies to un
derstanding, for understanding is a human activity. Understanding 
involves not simply the consciousness but the person as a whole. 
(Four, E). Thought is necessarily expressive of the person and IS 

necessarily constitutive of the person. (Four, F, 2). 

, (-2) Therefore, thought necessar'i ly has a I inking qr integra t ing 
nature -- a thqught can only be lmderstood as part of a series \\hi ch 
(in part) constitutes the-person. (Four, F, 3). 

(3) But thought is also necessarily less than integral; it is 
ineluctably disparate. (Four, F, 3). 

(4) Therefore, thought is complex. Desires, as thought, are not 
COmpleat Facts, but complex phenomena. We are concerned with four as
pects of the complexity of thought. (Four, F, 3). 

(S) First, thought is 
particular aspects. There 
particular nature of thought 
and Sa.) 

complex in that it has both general and 
is nothing in either the general or 
that justifies tolerance. (Four, F, 3 

(6) Second, thought is complex in that it is individual and so
cial. There is nothing in either the individual or social nature of 
thought that would justify tolerance. (Four, F, 3 and 5b). 

(7) Third, thought is complex in that it has conscious content 
but also content in addition to that conscious content. There is 
nothing in (a) the conceptual nature of thought, (b) the experiential 
nature of thought or (c) the not-conscious content of thought which 
justifies tolerance. (Four, F, 3 and Sc.) 

(8) Fourth, thought is carnplex in that it I inks the rnmdane and 
non~dane (Four, F, 3). This aspect is dealt with in Chapter Five. 

D. Thought as Directive Does NOt Justify Tolerance 

(1) Thought can direct activity. (Four, G, 1 and 2). 

(2) To the extent that we are concerned for thought in its 
tent, there is no justification for tolerance. (Four, G, 3). 

(3) To the extent we value thought-directed activity for 
than its conscious content, there is no reason for tolerance. 
G, 3). 

E. Thought and Activity as Spontaneous Justifies Tolerance 

con-

other 
(Frur, 

(1) Thought and activity can be spontaneous. (Four, G, 1 and 4). 

(2) Thought-and-activity as spontaneous justifies tolerance 
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because it posits a proper working of the personality which 
on lack of interference of the consciousness with the rest 
person. (Four, G, 5). 

.L 

.... 1-

depends 
of the 

(3) But it does not justify liberty as no~lly stated. It de
pends on a distinction between thought-directed and spontaneous 
activity rather than on one between individual and social. (Four, G, 
5) • 

(4) Also it does not justify liberty as state~ because it states 
a reason for creating the conditions necessary to it. (Four, G, 5). 

F. Hayek's Argunent Against Social Justice Is a Mean Trick 

(1) Libertarian liberalism concludes that it is arbitrary to 
take money fram one and give it to another. (Four, I, 3). 

(2) Egalitarian liberalism concludes that it is arbitrary not to 
distribute money equally. (Four, I, 3). 

(3) Che can mix libertarian and egalitarian liberalism. (Four, 
I, 3). 

(4) If one assumes that Desires are arbitrary, then both argu
ments are right. Essentiality any and all action will be arbitrary. 
(Four, I, 3). 

(5) The ass~tion must be that human activity has a non~dane 
ground, but that, for same reason, we are best off treating activity 
in our everyday affairs as if they were discrete phenomena and ignor
ing their I inking aspects. (Four, I, 4). 

(6) If that is the case, then it is merely a trick to use the 
decision to treat activity as discrete phenomena as if it were a 
prenrlse to ground the liberal order itself. The argument is a tautol
ogy. (Four, I, 4). 

(7) In asking whether or not we should distribute or redistrib
ute money, we are asking the wrong question. (Four, I, 5). 
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"Truth is that which ennobles." 

"Just as the liver secretes bile, so our minds secretes 
thoughts." 

Olapter Five 

Noble and Ignoble Thought 

A. Fear and Trembling 

1. Thought I inks the rnmdane and non-mmdane. 
2. The juxtaposition of enlightenment and depravity. 
3. The anhigui ty of thought. 
4. Thought as inherently 
a. noble, 
b. ignoble and 
c. self-congratulatory. 

1. Thought and activity are inherently concerned with the earning 

into and going out of phenomenal being of things, including the per-

son. Lrnplicit In thought is a relation be~en the mundane and 

non~dane aspects of reality. (This is the fourth of the relations 

discussed in the previous chapter.) We achieve some peace of mind if 

we see this non-rnmdane aspect as a gro\IDd for our phenomenal exist-

ence. But the modern lesson is more despairing. 

2. Perhaps I can make the problem real by a story. 

The story is told of the Nazi SS Officer. He returns to his 

home fram a day's work in a concentration camp. He has spent 

his day willingly undertaking same of the most grisly deeds known to 

htmani ty, including the arbitrary murder, by asphyxiation by gas, 
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of those chosen by virtue of their race. He hates Jews to the point 

of dedicating himself to the eradication of that race. For his 

evenings' enl ightenrent he plays on his gramophone recordings of 

Franz Sclrubert Which he has carefully selected and maintained. 

He has a profound appreciation of Schubert's music. How does this 

depravity exist alongside this sublimity? 

We are confronted with this problem as a means of doubting the 

efficacy of enlightenment, that is, understanding bettering behav

iour.
I 

For those Who find the possibility of enlightenment in poetry, 

drama, literature, music, philosophy, painting, dance, sculpture, 

theology, history, mathematics -- even physics and biology -- this 

problem is a grave one. It suggests that my understanding of 

Shakespeare's plays will be limited to exactly that an understand-

ing of Shakespeare's plays; that an understanding of Brutus' speech 

in Act TV of Julius ~sar will not enlighten the other dark aspects 

of ~ mind. While an education in Elizabethan literature might enable 

the scholar to recognize a lost poem of Shakespeare, or enable the 

lawyer to draft a will, or a geologist to discover the whereabouts of 

petroleum, such education will not ~unt to anything that we might 

call enlightenment. At worst our learning is a functional matter, 

each bit of infonDation a lost cog in an awesome mechanical device 

the purpose of Which is too far off to be appreciated. At best it is 

a means of throwing light on an isolated patch of a void so profound 

that as soon as we distance ourselves from the patch we find our-

selves in total darkness. 

The problem has £~iliar, less dire, variations. George Elliot's 

lin George Steiner, A Reader 31 (Ha~ndsworth, Penguin 1984). 
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Gasaubon seeks the key to all mythology and completely misses the joy 

that is before him. The American Secretary of the Interior professes 

fundamentalist religious beliefs yet is dedicated to the destruction 

of God's creation. It is a lesson that each child learns very early 

on that love can be mixed with cruelty and that those who are to be 

trusted are not those without fault but those whose faults are so 

gentle that they might be called vanities. 

The problem is so universal that one will have great difficulty 

to find exceptions to it. The sublirrrity with which Francis of Assisi 

treated his fellow monks was matched by the sublimity with which he 

treated Sister Clare and even nature itself In the way of animals. 

Yet a psychoanalyst can understand Francis in teIlffi of sexual 

repression, hatred of his father and then hatred of his poor donkey, 

the body. Ghandi' s understanding seared to be equally universal yet 

even a well-disposed biographer can see in his nonviolence the ex

pressIon of great violence against his father, taken out on his own 

body in the fonn of sexual denial and the fasts for which Ghandi 

was so farmus. 1 However harsh we find such evaluation, we should not 

dismiss them, for to deny them may require us to adopt a wilful igno

rance of the principle stated above -- that is, that the person is 

based in and constituted by far more than the consciousness, and in

deed by more than that which the consciousness can understand. Unless 

we are willing to deny the importance of that which is not-conscious 

In all human activity, we are bound to suffer the disclosure of the 

dark underbelly of fear in the human person -- in every human person. 

Acceptance of that principle allows us to appreciate the courage of 

lErik Erikson, Ghandi' s Truth (New York W.W. Norton & Co. 196q). 



Francis and Ghandi in meeting the fear that was wi thin than. 

3. The truth which I suspect tmderlies the concurrence of sub

lime rrusic and genocide and which is the theme of this chapter IS 

a much more disturbing one. It is that the officer's appreciation 

of Schubert's music and of his f~ily are part and parcel of his 

genocide, that Secretary Watt's belief in God and his degrada

tion of nature are of the same cloth, and that our lesser 

vanities are part and parcel of our virtues. Appreciation of 

Schubert's music is not necessary to the genocide as a 'sine qua non' 

(certainly one can have genocide without sublimity and sublimity 

without genocide). But the appreciation of Schubert's music IS 

necessary to the occurrence in that no explanation of the event 

would be complete without it. It would not be complete because the 

appreciation of Schubert's music enabled the officer to do what he 

did -- that is, he did it in tenms of Schubert's music, not in spite 

of it. 

What's more, it was not any particular evi I inherent In 

Schubert's music which enabled it to occasion such grisly deeds, 

but rather its very beauty. Given that the problem of the SS officer 

IS but a gruesane exanple of a widespread occurrence, my suspicion 

may be generalized to the following speculation: ideas serve to con

ceal the Good and the true at the same time as they serve to reveal 

them. It is not so much that ideas are sometimes capable of servIng 

falsehood and evi I and sanetirres capable of serving truth and good

ness, as that ideas serve both purposes at the same time. That is, 

that while truth is ennobling the human personality it IS also 

embodied in ideas which are secreted as the liver secretes bile. 



Ideas are ignoble as well as noble. 

(The concurrence may occur in one idea, in a group of ideas or 

in a system of thought. That is, 1Nhat one idea doesn't acccnplish 

in the way of concealrrent a second might and the first may only be 

acceptable to the person if the other is there to guard against too 

nuch light.) 

Let me try to explain this speculation using Schubert's rruSlC. 

The appreciation of Schubert' music is an appreciation of beauty pure 

and simple and may have all of the clarity and simplicity which 

characterises appreciation of beauty. In this aspect it manifests an 

tmders tanding, even a goodness (even an en Ii gh termen t) vm i ch we ad

mire. This is not to say that same ideas are not just perverse, but 

that this is not one of them. Our officer can really -- not as a ra-

tionalization or an affectation claim an appreciation or 

tmderstanding from listening to Schubert' music. And this idea may 

serve to convince him that he is noble, even though he commits mis

deeds. 

Also that understanding is Teutonic -- that is, it is cultural. 

It is a beauty through which the officer can perceive same very 

transcendent reality, but the mechanism of that viewing (at least to 

the officer and certainly not of necessity) is particularly Teutonic. 

It is the result and expression of a particular culture. Thus, al

though the music does not state a reason for genocide and does not 

even suggest a threat to Teutonic culture, it performs another 

function, another disservice. It says that the guard can aspire to 

nobility and enlightenment through ideas that separate him or 

distinguish him from other cultural groups. He can be enlightened as 
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a Teutonic and hence feel affinity (camnznity) for others and can do 

all sorts of things to other groups without jeopardy to his dignity.l 

'Ihus, he can aspire to enlighterment v.hile at the same time feeding 

his perversity. It would be tremendously difficult for a creature of 

any sensitivity whatsoever to engage in insensitive activity of ei

ther a venial or cardinal nature without the benefit of ideas which 

enable him to believe that his own dignity can sarehow be held in

tact. 

It may well be that certain rather base creatures are en

tirely capable of being utterly perverse without the least concern 

for anything even purport ing to be htman digni ty. (he doesn't need 

much in the way of ideas in order to be utterly perverse. And al

though this kind of perversity is of note, I think that the greater 

depravity carnes from those -- the vast majority of us who have 

same conception of human dignity. For the cool truth is that once 

the seed of human dignity has entered our mind, perversity is not as 

easy a matter as it once was. And we [JUst errploy mechaniffilS to help 

us out; for instance, the separation of ourselves from our evil acts 

by an intermediary, such as the state, or the use of myths to justify 

the violence. 

We need conceptions of enlighterment v.hich enable us to be SClIE

what perverse. Quo ideas of what are Good and noble are also and at 

the same time about what is evil and what is ignoble. And if we are 

not always successful in embodying those ~o aspect is one idea, 

then we will have to take several into our minds at a time in order 

to allow us to be only as Good as we can stand to be at a time. The 

lIt is difficult to have conceptions of beauty which are not cultural. 



conjecture of this chapter is that aLmost any thought at any level -

of religion, of social morality, of politics and of law has both 

noble and ignoble aspects. 

4. The elements of this conjecture about the quality of person

ality are then as follows. 

4a. The first element is that our minds seek to understand real

ity, including what is Good. This effort the mind undertakes by its 

nature. It is a logical possibility that same never seek to apprehend 

reality, just as it is logically possible that same seek not to eat 

or to survive. But seeking truth and survival are part of our nature. 

(It might be more irrportant to note that there are many for \l.han 

this exercise is fairly trivial.) Nor do I think that understanding 

reality, as an intellectual act, is the major difficulty. The quality 

of our minds may be (and I think is) such that we are logically ca

pable of understanding a fair piece of reality, including Good. 

Thus, I appreciate the maxim of the natural lawyer that the Good is 

writ large in the heart of every person, and the Socratic belief that 

truth is in every soul and the true teacher acts as a midwife. 

4b. The second element of the conjecture is this: that the real

.!..!Y which our mind would seek to understand poses a threat to our 

being. That is, reality is of a nature so as to make it very diffi

cult indeed for human beings to accept it. For instance, the reality 

of both sex and death, the Vwo great drives according to Freud, are 

such as to mean the disintegration and ultimate futility of anyone 

htman person: through love and sex its disintegration to mate and 

successors; through death its extinguishment (at least in its mundane 

manifestations). As to morality, I believe that ~~ must ultimately 



conclude that there is no ot~er than an arbitrary way to distinguish 

our own interests fram that of others -- that When left with a single 

piece of bread we have no basis other than fear for putting into our 

own rmuth rather than that of another. Hence lIDderstanding and In

sight pose a real problem for the person, for· they are about its 

demise. Real understanding and real rmral obligation place an unbear

able burden on htmaIl perception. And thus we can doubt the wisdan of 

the statarent that that which is Good is wri t large upon the heart of 

each person, for between that which is written in the heart and the 

consciousness is such a stonn of blinding fear that we ought to have 

little faith that that which we are perceiving IS divine script 

rather than a product of self-delusion. 

Now it is certainly true that sane few people are capable of 

overcoming the barriers to understanding -- we can point to Ghandi, 

Jesus of Nazareth, Buddha and can certainly understand the point that 

those who overcome such barriers aspire to divinity. We rray say that 

genius consists of this special understanding. We may even say that 

many are capable of flashes of insight While generally placid. I 

think that great artists actually often perceive in a manner in 

which the concealing element of ideas becomes insignificant. When 

Schubert wrote Death and the Maiden, \\hen Mozart caIpOsed hi s Req

uiem, 'When I-h.me wrote A Treatise of Human Nature, Mlen Nietzsche 

wrote Beyond Good and Evil, they created without any significant con

cealment factor -- they may have been perceiving, and using their 

ideas to perceive reality as directly as one could imagine. {Indeed 

it is something of this white heat that many authors try to capture 

in stating the necessity for thought not to be bound by any type of 
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categories.) But the fact that they are created as the result of a 

special insight does not mean that they are not capable of being un

derstood in a way which conceals as well as reveals truth. For 

instance, I think that HUrne's scepticism, Smith's invisible hand and 

Benth~'s utilitarianism were all in their infancy ideas which re

vealed much more than they concealed. But today I think that they are 

all ideas which conceal more than they reveal. So my conj ec ture 1 s 

not that every idea -- either in logic or history -- is vaIn because 

it conceals. Same thoughts provide real insights, and same thought 

provides insights which are psychologically acceptable only because 

they incorporate an ignoble element. The cause for despair IS that 

the idea may be used in a way that provides an illusion of nobility 

while occasioning ignoble activity. The insight which a great person

can safely have (or even in Nietzsche's case the reality which one 

experiences when one abandons psychological health for reality) may 

be one that another is not capable of or not willing to undertake. 

Same people depend upon noble ideas for perverse lives 

Hitler, the SS Guard -- and same look into reality without protection 

and seem to go mad as a resul t Nietzsche, Weber, artists, 

philosophers and saints -- and same few seem to glare almost directly 

at reality -- Ghandi, MOther Teresa, St. Francis -- and have somehow 

accepted the demise of at least the more garish elements of their 

personalities. But most of us maintain psychological health and avoid 

corntption by not tmderstanding too rruch. "lmy society which contains 

any substantial percentage of saints, philosophers and artists is in

herently tmstable."l There is little place in an ordinary, healthy 

1 Joseph Wood Krutch, The Modern Terrper 30 (New York, Van tage 1952). 



life for profound insights. They are systematically excluded because 

we could not carry on our day to day activity with a constant a'W'are-

ness of our disintegration. For the human being to function, that IS, 

for all but the exceptional persons (not intellects) among us to 

function, we must control this natural inclination to understanding 

by means of what Freud calls illusions. An illusion is that 'Which is 

not necessarily false so much as a belief in which 'wish fulfilment 

is a praninfnt factor in its motivation, while disregarding its rela-

tions to reality •• . . 
It is said that each one of us behaves in same respect like the 
paranoiac, substituting a wish-fulfillment for same aspect of 
the world which is unbearable to him, and carrying this delusion 
through into reality. When a large nurber of people rrake this 
attempt together and try to obtain assurance of happiness and 
protection from suffering by delusi0ntl transfo~tion of real
ity it requires special significance. 

4c. Thus, to function properly, ideas, or sets of ideas, must 

have a third element. First, they must have a noble element. That 

noble element provides the understanding that our mind seeks and 

without which our mind is not satisfied. Second, they must have an 

ignoble element, one that conceals the true nature of reality and 

moral understanding. And third, they must convince us that they are 

noble in order for the concealment to be effective. 

lFuture of an Illusion 54-5 (Joan Riviere, trans., London, Hogarth 
Press 1937). 

2Signund Freud, Civilization and Its Discontents 3b--37 (Joan Riviere, 
trans., London, Hogarth Press 1939). 
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B. The Ontology of Fear. 

1. Nature of Fear. 
2. Good. 
3. Fear, ontologically. 
4. centrality of fear. 
5. The ontological nature of the person. 

1. What then is the nature of this fear that inspires ignoble 

thought, and what is the Good that inspires noble thought? For their 

meeting will tell us something about personality and its implications 

for law. 

2. Chapters 'IWo, Three and Four assert a non-nxmdane grotmd of 

(truth, and therefore) Good. That ground will have at least the three 

characteristics mentioned: pervasiveness, content and integrity.l In-

tegrity is the characteristic that is important here. Truth, and 

therefore Good, must exist separately and distinctly fram our concep-

tion of it. For truth to be real it must be other than by virtue of a 

hmnan mind. And for Good to be binding, that is to have any ground 

for human morality Whatsoever, it must be other than by virtue of 

wishes or thoughts of the human mind. 

This then is my argurent. To understand -- to apprehend truth --

means that I apprehend that Which is separate fram my mundane person 

(that IS, the transient aspect of my person). (It may be intirrately 

tied to my person, but it is more than my person -- at least the 

transient aspect of my person.) For me to understand, appreciate and 

act concerning Good means for me to act in a way v.hich denies the 

phenomenal 'me'. When I appreciate flowers and plants in my garden, I 

1 See 'I'M:>, E, supra. 
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~ denying the 'me' for the beauty of the plants. If I am an histo-

rian, understanding a past separate and distinct fromITo/self, yet one 

which speaks to ITo/self, ties me to a reality which is distinct fram 

rIrf mmdane self. When I love, whether in a ranantic or friendly way, 

I ~ painfully and often ecstatically aware that I ~ losing the 

'me', giving ITo/self to another. That which is Good is external to the 

mmdane 'me'. 

It is not necessary that I wish to lose the 'me' or even that I 

be conscious of losing the 'me'. I can became involved in an enter-

prise, say the study of history, only to realize later that it has 

happened that I ~ in a sense beyond rIrfself. I find rIrfself in a rela-

tion with ITo/ parents that I have not consciously made, but which 

forms a great deal of rIrf life and which is often the cause of such 

anxiety because it is the first and most powerful loss of self. I ~ 

not me as detennined by me; I am many things and great ly made by my 

parents -- by their laughs, and their habits. certain characteristics 

describe this loss of mmdane self: a) I do not constitute myself 

(logical); b) I mn not in control of my constitution (psychological); 

c) I am a result as well as a cause (the ontological integration of 

self with reality). 

What is worse is that we would have it no other way. If we could 

abstract out of a life all of these losses of self 

1 community, beauty, religion, understanding, play 

friendship, 

we would merely 

have removed that which is worthwhile. What would be left IS a 

mechanism that occurs -- the transient self. A life without this dis-

sipation would not be much of a life. 

lunderscored are the six basic values of John Finnis, Natural Law and 
Natural Right (CUP 1980) (missing is practical reason). 
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Nor is it necessary that the dissipation appear as suffering. 

Loving, having pleasure, contemplating -- as well as suffering, each 

are ways of giving up, or of realizing that the giving up. Marriage 

and falling in love causes stress and therefore colds . 

. To make sense of ·this fear we must distinguish between the rrun-

dane and non~dane aspects of the self. One aspect is the self in 

space and time -- the mundane self. Another IS the self that is more 

than that which is in space and time. (It is sti 11 possible to be-

lieve that without phenomena there would be no David that the 

space and time occurrences are necessary to ITo/ being me.) The self as 

transient and fear laden, the self in time and space is not Good in 

itself. To the extent we can appreciate it as Good, we can do so In 

that it partakes of an element which is not only transient, not only 

in space and time. To the extent we accept our passing, that is, ac-

cept our non-nundane element, we need have no fear of its 

disintegration, because it is not of time. It is the pain of under-

standing that we are transient which creates fear. 

Thus I can appreciate ~self even though that self is not deter-

mined by ITo/ consciousness and even though I ~ transient, for the 

self I ~ appreciating has an aspect, a noble aspect, which IS 

separate and distinct fran the transient 1 self and the 

consciousness. 2 We all recognize a distinction between a self-love 

which is part of self-respect and a self-love which is inspired by 

vanity. We are f~iliar with a self-love which treats that which is 

external to the transient sel f as uninportant and \\hi ch revels 

in what are essentially vanities -- looks, talents, wealth, fame, 

~ee, B, supra. 
~ee, C and Four, B, supra. 
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all those elements described in Boethius The COnsolation of Phi

l losophy and in Ecclesiastes. There is another self-love which IS 

manifested in self-respect, a self-respect which may involve very 

much the same elements as egotistic self-love caring for one's 

. physical person; developing and caring for one's talents, and 

even caring for oneself which involves reputation and wealth. 

There is a difference beVween vanity and self-respect: in vanity, 

the transient ego is loving, in a perverse way, transient aspects of 

the person not loving in the sense of giving up, but loving in 

the sense of clinging for security to the transient out of fear of 

its transience. In self-respect the self is taking care of these 

aspects in the understanding of their transient nature, 

in the context of, rather than against, their transience. 2 

3. What is fear? 

that 1 S 

It is a condition of the person experiencing that the self is 

transitory, that is, a phenomenal being. calling it experience means 

that it concerns more than awareness -- it concerns our whole being, 

psychological and physiological. That experience is so endemic to our 

nature as a phenomenal being, that it is a quality of personality. 3 

Death, the knowledge and anticipation of death, sickness, 

physical vulnerability, the gradual growth and decay of our bodies, 

the caning into and going out of being of other beings are such expe-

~(HarrrDndsworth, Penguin 1984). 
See Soren Kierkegaard, Sickness Unto Death 146 (Princeton, Princeton 

3Univ. Press 1953). 
Cf. quality in Four, B, supra. 
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riences. The very nature of being in space and time, that is, of 

change, provides a continual experience of the transience of the per-

son. Freud gives 

the three sources of hUIBIl sufferings, narrely, the superior 
force of nature, the disposition to decay of our bodies, and the 
inadequacy of our methods of regulating hUIIBIl relations in the 
f~ily, the community and the state. 

(These are the relation of self to self, to other and to nature.) 

This fear gives rise to needs for physical security and basic health. 

It also gives rise to sexuality as a means of 'procreating' oneself 

to overcame death. 

It can be seen in simple requirements like the need for nourish-

men t • Trans i ence is nowhere r:mre apparent than in our s t anachs 

fram appetite, to procuring food, to eating and once again to appe-

tite. It is a cycle that cannot be overcame. We cannot do away with 

our need for nourishment. NOr can we satiate ourselves sufficient for 

the appeti te to be doused for any length of time. Nor can we secure 

enough food to guarantee us against the future, for it will waste and 

decay. 

In religion, we express this as the continual search for meaning 

and the continual disappointment. 

In philosophy, we express this fear in the problems of meanIng 

and change. Qn- experience of meaninglessness is in that we cannot 

understand and articulate ideas of values which would satisfy us. Nor 

can we understand reality in a way that does not convince us that we 

are its victim. Qn- experience of change is that we cannot step into 

the s~ stre~ Vwice -- we cannot grasp reality in a way that 

enables us to understand it or deal with it. Qn- failure to under

lCivilization and Its Discontents 43. 
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stand and our powerlessness are all felt in the transitory and 

ephemeral character of our identity -- what we are escapes our grasp. 

This experience of fear gives rise to what psychologists call 

'control'. It refers to efforts to act so as to convInce ourselves 

that we are controlling reality when in truth all we are doing IS 

changing reality. In terms of food it would be seen in, oddly, exces-

sive concern with weight control, as well as over-eating. In 

epistemological terms it would be seen in need for prediction and 

certainty. In terrrs of physical needs it will be seen in terms of ex-

cessive concern for brute force. But any effort to impose our will 

upon nature is vain not only because we cannot lmow the conse-

quences of what we are doing, but also because we cannot really 

even tmderstand why we are doing that which we do, for 

upon exrunination it turns out that our purported reasons for doing 

things are very different fran our real reasons. 

Fear also gives rise to basic destructive impulses. In terms of 

fear of death Freud's death wish and hence violence against one-

self and others and nature. In terms of nourishment, anorexia, 

bolemia, smoking, alcohol consumption. 

What is the proper attitude to the relation be~een the tran-

sient and transcendental self? 

Pyrrho used to say that there is no difference between dying and 
living; and a man said to him, Why tfen do you not die? Pyrrho re
plied, Because there is no difference. 

4. The truth is that people are more often and more strongly 

moved by reference to fear than by reference to Good and truth. If 

you want to win an election, influence the outcome of a vote In 

lrhe Discourses of Epictetus, Vol. II, epigr~ ~III, p. 317 
(George Long, trans., London, George Bell & Sons 1891). 
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the legislature, sell cars and rrouthwash, make a popular tele

vision show, advance your career, or make money or attain farre -- if 

that is you want to move people then do it by reference to fear 

and human vanity rather than by reference to truth or the Good. 

And this is not because people hate self-righteousness; rather 

people hate self-righteousness precisely because it seems to Ignore 

fear and vanity. 

The truth also is that the most powerful insights are insights 

about this fear: that the devil in Paradise Lost captures us more 

than does God, that Thanas Hobbes understands the hurmn condition 

more than does Thanas Aquinas, and that Dr. Freud touches us more 

than does Dr. J tmg. 

It is also, I think, true that one can better tmderstand human 

behaviour by tmderstanding this fear than by any other method. 

MUrder, rape, theft, destruction of nature, war can better be 

understood by reference to same profotmd fear (or if you will an 

inability to deal with this deep seated fear) than by any factor 

or reason attributed to the actor by hirrself. Nor are other human 

acts, less perverse ones, any less explicable by means of fear. The 

institution of property, the practice of shaking hands, gossip, 

and most disagreements fram the petty to the violent are more about 

this fear that about anything else. Perhaps the damage caused by 

the fear is so venial that we call it vanity, but nonetheless the 

principle is true that we can better explain human activity as a 

manifestation of fear and hence of the nature of being a person than 

as the pursuit of truth and Good. 

The insight about fear can lead to an admiration for those who 
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are capable of maintaining grace in adversi ty. We may respect people 

who are loving and caring and good-natured, but we especially respect 

people who are these things with the understanding of the human con-

dition. This courage, if I may call it that, consists of a state of 

mind and a human solidarity in the face of fear, but not a faith In 

human the human capacity to govern his own fate. This insight about 

fear is a source of humility -- of the sort of humility for instance 

which one finds in religion -- that is, humility before that which is 

not transient. The insight enables us to appreciate the vanity which 

is behind most human actions. Even where fear is not so great as to 

result in perversity, it occasions. Therefore, understanding the per-

son concerns understanding the little rrechanisrns by which one avoids 

or puts off this fear. The insight I run talking about leads one to a 

sense of irony and comedy in human affairs. Each of these -- petti-

ness, comedy, irony -- concerns the futility of human action. Each of 

than laughs about human action in its own way. That is, the realiza-

tion that fear is a greater motivation than is the wish to do Good, 

leads -- logically -- to a doubting of Will rather than a faith in 

it. 

5. The human personality is the field upon which the transient 

aspect of the person meets the non-transient aspect. The person 

arises out of its experience (conscious and not) that it IS tran-

sient that I ~ going to die, that I get hungry and cold and wet, 

that I ~ insecure and that any satisfaction of this insecurity 

through transient matter is itself transient, that I can never be 

made secure but can only hope for the illusion of security or else 

for the strength to live with that insecurity. The person IS 
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transient as he comes face to face with reality; hence the person is 

what he becomes by virtue of this cosmic meeting. But that becaning 

is undertaken on a stage of reality on which the person and the ex

ternals are real, including the reality that that which is worthwhile 

is distinct fran the mundane, including the consciousness as mundane. 

Hence hunan tmderstanding and activi ty mlst be taken as the 

crops of this field of personality. 
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c. Fear and HtInan Understanding. 

1. Thought as an expression of the person. 
2. And therefore born of fear -- the three elements. 
3. Applied to the scientific method. 
4. Evaluating systems of understanding. 

1. We can appreciate human understanding then not only In how 

well it captures reality, for that is but an aspect of it, but in how 

well it works in relation to the person. We can appreciate thought, 

not in how well it reports same external reality -- same 'is' -- but 

in how well it contributes to the person. 

2. In order to appreciate a system of knowledge we must under-

stand three elements of it. 

First we must recognize that it is grounded in fear. Thought is 

a response to this fear. 

In order to deal with fear, the system of knowledge must exclude 

a certain ~unt of reality -- that which is unacceptable to the per-

son for any number of reasons. Freud's idea of sublimation expresses 

this exclusion of that which is psychologically disturbing. In that 

sense it will filter out certain types of disturbing reality. 

The system of knowledge will also use categories of thought to 

exclude at a less Freudian level reality which is inimical to us. It 

will impose an order of ideas on the chaos of reality for that order 

is necessary to our psychological health. That need for order means 

that we may seek categories where there are none and find explana-

tions where there are none to be had. It will bring about the 

illusion of (logical) certainty which we can call (psychological) 

certitude. Systems of thought are in part tools by which our minds 
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perceive what we need it to perceive and ignore that v.hich TMJUld dis

turb us, that vmich exposes the frailty of our nundane existence. It 

means that our ideas are vain for they give us an illusion of reality 

and are necessary to our illusion of controlling reality. 

One way it brings about certitude is by peing a closed system, 

one that allows us to explain everything. An exarple is the eco

namc theory of law v.hich speaks about heRt' law maximizes the weal th 

of society, because essentially there is no decision which cannot 

be explained in those terrrs. The theory explains both the result 

and the contrary and therefore it says nothing at all. One need not 

even go this far however. One can simply note that the attraction 

of a systernmay be not the insight it provides but that it pro

vides an explanation for every decision -- for every problem. Its 

attraction may be as much in that it explains every decision as in 

how it explains every decision, for in explaining a decision a burden 

has been removed fram our shoulders -- the burden of all the 

frightful elements which go into every decision and the burden of 

no explanation vmatsoever. It seems to me that many systems in their 

vulgar embodiments have this attraction -- utilitarianism, Marxism 

and egoism. 

Thus, thought IS ignoble In so far as we use it to avoid per-

ceiving reality. 

Second, thought IS the product of a propensity to understand 

reality in spite of our fear. Our minds are posed with the problem of 

heRt' to respond to our cosrrric fear while at the same tirre satisfy

Ing our appetite for insight. Thus a system of thought must provide 

scrre tmderstanding, rrust provide sane ignorance and rrust convince us 
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that it is providing understanding. The beauty of the noble element 

is that it creeps into even the most repressive of systems, irritat

ing where there is repression and resul ting in sare understanding 

despi te our most exaggerated attm:pt to avoid real i ty. Thought is 

noble in so far as we can use thought to. perceive reality despite our 

propensity to avoid such perception. 

Of course the obverse is true: since we make systems of knowl

edge so that we wi 11 not understand too nuch, ignorance wi 11 creep 

into every system of knowledge. We could just as well appreciate 

ideas as systems of ignorance as appreciate them as systans of 

knowledge. 

that 

ing. 

Third, 

which 

That 

the system of knowledge will have to persuade us that 

results is indeed understanding which is worth hav

understanding which does not fit within the systernwill 

be demeaned as a means of reassuring oneself that that system is in

deed one which brings about knowledge. Hence Wittgenstein's 

statement that· about which we cannot speak we IIl.lst be si lent and 

Benthrun's derogatory statements about natural rights can be seen as 

puff. 

3. Let us take as our exanple the scient i fic rrethod. I t de

pends upon sensory data as the starting point of thought. It is 

characterized by a dichot~ between the theory used in a case and 

the facts used to fill up the theory which are based on sensory data. 

The scientist will begin with a theoretical statement, or an hypoth

esis, which is meant to have no other basis than its ability to 

comport with sensory data. The hypothesis is modified by its relation 

to sensory data. The scientific method and the great criticisms of 
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the scientific method -- that scientific insights are really made 

by intuition, that scientific discoveries relate to the values 

of the time, that the scientific method can only result In 

negative truths (that is that the facts can be used only to dis

prove an hypothesis rather that to prove one) are stated as if the 

method were a process of thought which has same logical quality which 

enables it to produce same truth when properly performed. I do not 

think that it can have this quality.l It is more appropriate to de

scribe this system of thought in tenms of noble and ignoble thought, 

that IS, as an experiential rather than a logical process. 

The scientific method enables me to exclude certain reality fran 

consideration. The ability of the scientific method to exclude real

ity is essential to it. By the scientific method I exclude from ~ 

consciousness that which is mystical or magical. The means by which 

the scientist does this is to conceive of things without their 

essence, that IS to conceive of things as 'facts' in the sense we 

mean them today. Chapter Three, above, presents the 'is' of Hume as a 

human artifact that enables us to deal with nature by danystifying 

it. 

The reason for this exclusion concerns the personality, not the 

logical properties of thought. That is, if we were to perceive real

ity without protective glasses, we would be too dazzled by the light. 

To lessen the intensity of reality, to remove the feeling of futility 

of dealing with nature and to have the confidence needed to do what

ever we are going to do, we need to remove the magic fram reality. 

The scientific way of thought, like primitive ~thologies, is a 

1 See Three, supra. 
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method of dealing with ITo/stical forces beyond our control. Just as 

the ITo/ths of the ancients explained and characterized nature in a 

way that made the worst elEments of nature acceptable to the humn 

psyche, so science attains the same result. But instead of tarrr 

ing the magical elEments, science simply elirrrinates than. 

Necessary to this effort is the exclusion of moral concerns. The 

scientific method has us deal in 'facts' and a process of thought 

which excludes the non-mmdane and brings about resul ts v.hi ch \\Ie can 

state in 'neutral' terms, that is, results which do not depend upon a 

nonmative commitment for their statEment. l We end up saying that if 

you let go of an apple (while standing on the earth) then it will 

fall to the floor and if you break into another house then you will 

have engaged in an act which will at law entitle a judge to put you 

in jail. The scientific method enables us to think and speculate and 

act ~thout having to deal with the moral aspects of that thought and 

action. It enables us to think and act and speculate without so much 

understanding that we would be paralysed by our own fear. It does 

this by distinguishing 'is's' fran 'oughts' and alleging that the 

truth of 'is's are separately revealed to us by means of the scien

tific method -- experimentation, hypothesis. In the abstract, the 

'is' is distinct fran the 'ought' and therefore the scientist learns 

the doctrine that he can play (we have gIven him a playfield In 

which morality is excluded) ~th the 'is' without being concerned 

with the moral results. This is of course a fiction. The method 

eliminates values psychologically, but not logically. 

My contention is not that same scientists are not concerned with 

~ough by the argument above, values are implicit. 
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how their results will be used. It is that that concern does not came 

fran the me thod whi ch is arp 1 oyed, for the method ~ i ch i s €lIp 1 oyed 

eschews moral considerations as it is being employed. The scientific 

method deals wi th intractable moral problems by el iminating them frem 

the consciousness for as.long as is necessary to enable the 

tion to continue. In one respect it can be viewed as the 

specula

rmst the 

most gigantic system of avoiding moral responsibility (Sartre's bad 

faith) imaginable. 

That is why scientists are portrayed as cool characters in white 

jackets speaking in quiet tones -- the language of the defense de

partment, the language of cost benefit analysis, the language of 

the doctor about to operate. The fact is that the chemist who is 

constantly concerned wi th the morali ty of what he is doing wi 11 

do almost nothing at all. 

Secondly, the scientific method does indeed respond to the need 

of humans to understand reality. In several ways, the scientific 

method enables people to have insights they wouldn't otherwise have. 

In part it attains this result because of the security it provides by 

insulating us fram the moral significance of our thoughts and 

actions. In part it achieves this through the distance it gives us 

fram that which we are trying to understand. In part, 'facts' provide 

a foundation (with perhaps an illusion of certainty) upon which some 

insights can be made -- that is, they act as a conventional starting 

point. In part, 'facts' and the scientific method are sufficiently 

non-emotional that they enable the thinker to find new thoughts 

without having to fear them. The scientific method provides a sort of 

ritual which enables us to deal in a cool way with things that are 
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very hot. 

These are experiential rather than logical occurrences. The SCl-

entific method rrrlnimizes the obstruction of fear, dread 

anxiety. It is not concerned with the logical process which one 

must follow to reach a conceptually true result, but with creating a 

condition by which we distance ourselves from the black magic in 

than. It may create a condition akin to dancing or playing music, and 

be a method of perception like meditation, prayer, Yoga, and church 

ritual. 1 ~ it may create one which is more of a discipline and re

straint, what I refer to as forrrality. Methods of reasoning restrain 

the mind of the thinker by effectively having others his fellows, 

his society -- looking over his shoulder as he works, or thinks. The 

logical process is a method of having one think in society. But 

in either case it concerns the proper working of the personality, not 

the machinations of thought. 

Third, no system of knowledge has been more successful than 

the scientific method in persuading the thinker that what he has at

tained is actually knowledge. The certitude with which the scientist 

grasps his facts and theories is astounding. What is even more as-

tOl.mding is that those who have little grasp of what any 

particular scientist is up to have this same faith that the work of 

the scientist will provide an answer to the most horrible of 

problffIlS. 

The scientific method brings about that illusion of cer-

tainty which IS so often remarked to be so important to hunan 

needs. Facts are those items which have their ~Jor element 

lLike spontaneity, above. 
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of uncertainty extracted frem them and v.ni ch are by and 1 arge tmder 

the control of the hunan mind. The system of facts is a system by 

which we can characterize things in a way so as to make them accept

able to us. 

4. You will recall that I have said that the 'proper importance 

of rationality' is that an idea will have a quality to it which it 

gains frem a reality other than psychic need. The point of the last 

two chapters is that ideas will have this quality not as the result 

of same logical or rational process. They mey have it as a result of 

the person being emotionally secure enough so as not to avoid real

ity. They may have it as the result of a particular method which 

suppresses fear for same moments. This to me is the value to methods 

of thought. 

If we want to know how a system of ideas deals with fear by 

sublimating same thoughts and by bringing about certainty in the 

human mind, we will look to the system of ideas as a method relat-

ing to the person (not 'individual'), not the logical properties of 

thought. If we want to understand how the system of ideas 

brings about the illusion of tmderstanding, we will have to 

do the sarre. And if we are to understand how the system of ideas 

brings about real understanding, we will have to do the sarre. The 

real importance of a system of ideas as a method of bringing about 

understanding is in how it creates a condition which overcomes fear 

and allows the mind to see reality. 

The importance of this argument is this. The judgrr.ent of the 

worth of any system of thought cannot be made by reference to its 

logical properties, nor by reference to its supposed ability to 
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result in same sort of truth, nor its characteristics as a system of 

suppressing true reality. The worth is by reference to personality. 

Does it makes us secure enough to get on with things? Does it p~r 

us and therefore act unnecessarily to avoid reality? Does it re-

veals re~lity? Are its methods of vitiating fear venial rather than 

cardinal in nature? It is a complex and qualitative judgement -- it 

is not an all or nothing proposition. That is, it is practical, not 

pure. 
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D. Morality and Fear 

1. Morality as a product of fear. 
2. Morality ignoble. 
3. Morality noble. 
4. Morality justificatory. 
5. We ask the wrong moral question. 
6. The proper task of morality is to overcame fear. 

1. We can appreciate system; of moral i ty not only by how we 11 

they enhody a grotmd to hunan activi ty, but by how well they work In 

relation to the person as a whole. 

2. A moral system is ignoble in how it hides the unpleasant and 

difficult reality that Good is of a nature which is threatening to 

our person and that our moral obligations are such as we can never 

hope to fulfil them. We simply cannot live with the idea that we have 

an obligation to do Good without regard to ourselves. 

The purpose of a moral system is to limit our obligations as 

much as to establish or extend them. Nearly every discussion con-

cerned with moral principles is concerned with how one's moral 

obligations are not as great as they really are. {The moral sys-

tem is also meant to eliminate the nagging problem of continually 

dealing with moral issues. On the one hand this is necessary in or-

der to get anything done; on the other it is because our persons 

cannot take the anxiety which is occasioned by moral problems (to me 

they are not so much moral problems as problems of reconc i 1 ing 

personality to morality) -- moral systems are more concerned with 

el iminating rmral difficul ties fran the consciousness than deal ing 

with those problems). 

I can use the exarrple of religion to explain this point. For we 
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are" all familiar with religion, belief in God and practice of that 

belief as an escape fran as well as venture into reality. That is, 

one can use faith, and the idea of a divinity as a means of avoiding 

the difficulty of caning to te~ with the disintegration of our 

person. 

The liberal way of'viewing morality acts to elirrrlnate the 

greater part of our obligation fram consideration. The plenary obli

gation to do Good without special regard for oneself is reduced to a 

duty 

-owed to others, not to Good; 
-to leave then alone, not to help; 
-as individual persons, not collectively; 
-in terms of physical hann to person and property, not other 

types of effect. 

3. Amoral system is noble in how it enables us to perceive and 
• 

act upon that which is Good. In that Good is inextricably tied to the 

disintegration of the person and that the basic moral truth IS in-

imical to the mundane person -- that is no mean aChievement. Letrre 

take religion as an example. Olurch ri tual and dogma can all be 

explained as means on individuals getting beyond thert:5elves, 

breaking down the barriers of the rnmdane person. Systems of mo-

rality enable us to grasp same moral reality which is a threat to 

our person. 

The beauty of the noble element is that it creeps into whatever 

we are doing no matter how great the ignoble element. No matter what 

psychological reasons went into the original irrpulse to practice a 

religion, that noble element will be found. 

4. Finally, the moral system must convince us that our actions 

are justified. The system of morality will have to persuade us that 
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that which results fran the moral system is indeed moral or justi-

fied. 

Ole aspect of ignoble thought is to answer a very deep seated 

desire to be moral. That deep desire is in the simple truth that ~ 

find ourselves with power -- the power to make decisions, the power 

to affect others thr·ough argurrent and approval and disapproval, the 

power to affect people through law; not only must we exercise that 

power but we must convince ourselves that we have done so correctly. 

In moral term; we justify our actions and in legal term; ~ rmke ac-

tion legitimate. Thus moral principles conceal frarn us that part of 

moral reality Which is unacceptable while at the same time convincing 

us that we are acting in a justifiable fashion. 

Liberalism justifies conduct by separating it fram other aspects 
• 

of human activity. The system of negative rights -- rights which con-

strain conduct -- is first and foremost a moral system which tries 

to fulfil the purpose of a moral system described above. The liberal 

system does this in several ways. First, it draws a boundary around 

the person. That botmdary is meant to deal to sane extent wi th 

the problem of fear, for to same extent it makes the individual 

person secure. The system of property and personal rights makes the 

person somewhat secure fran outside interference and a 1lO9JS the 

person to be somewhat secure physically and In term; of food, 

clothing and shelter. It also creates a certain psycho-

logical security. All of that may act to enable the individual to 

reach same level of understanding simply because he feels more se-

cure. 

One particularly important element of this scheme is to hide the 
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fact that the true purpose of roost acts is to avoid real i ty 

rather than to deal wi th it. Acts are not seen along a con-

tinuun of recognition-avoidance, but in one of two categories 

allowed and prohibited. The yes/no nature of this system is 

very attractive for it works to eliminate the great doubts 

and uncertaintie·s vmich arise from the inp:>ssible nature of nnral i ty 

and the primeval psychological fact concerning the disintegration 

of the personality. 

5. This appreciation of fear and truth makes rubbish of the 

great questions of nnrality. How does one mow v.hat is Good? How does 

one balance or weigh goods? 

First, vmy do we think that mowing what is true or what is 

Good is such a great intellectual difficulty? More precisely, 
• 

what is the difficulty? If truth, and thus Good, exists -- and it 

is difficult to ask the question in a way that does not mean that it 

does -- then why is there at all a problem of perceiving it? Its 

existence means that it reveals itself. Problems about the ability 

of the human mind to apprehend truth state the problem in a false 

way. We would not ask of anyone in a cosy roarnwith a blazing coal 

fire if he had the capacity to feel heat. If he did not feel heat we 

would seek to find out vmat was between him and the heat. In the 

s~ way I ~ not sure that it is even a real question as to v.hether 

we are capable of perceiving that vmich exists. The question is 

how are we shi e 1 ded fran tha t v.h i ch ex is t s , or rrvre prec i se 1 y how we 

shield ourselves frarn that v.hich exists. The greater problem of mo-

rality is not how to perceIve Good but how to remove the barriers 

which prevent Good fran being evident. The probl€fl1 of krvNledge, 
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the problem of perception of the Good, IS a problem of personality 

rather than an intellectual one. The real problem in morality is al

most never whether X is Good, or how to balance values, it is how to 

overcame fear. My difficul ty in knowing vJlether X is Good cares 

fran ITo/ emotional fear that once I realize it I will have a great 

difficulty·in living with myself and not acting accordingly. (If 

you want to judge the truth of ·this argument, then simply note 

the next time same one seeks to persuade you of something, or you 

seek to persuade someone of something, haw nearly all the objections 

made can be traced to psychological concerns rather than to intel-

lectual ones; they may came out in intellectual te~ but they 

wi II not down deep be that. You will note that the great lawyers, 

the great orators, the great persuaders are those wpo understand the 

psychological difficulties that everyone has in accepting any 

change of thought -- the questions are not be "Is this true?" but 

"How will this affect Ire, my thought, my thought systems?". 

Second, why do we think that confonning our activity to certain 

prescriptions is morally significant? We ask the question in terms of 

vJlat reference or standard for conduct we use. Yet confonning our 

act ivi ty to certain prescriptions or rules sees morality in 

fra~nted and naive terms. Human activity concerns the condition of 

the person, not the ability to use an epistemological system, or to 

confonm one's conduct to certain principles. 

6. The proper task of human morality then is to overcame fear, 

not to prescribe conduct or the right.
1 

And this is then how I explain Sartre's's 'Bad Faith' as well as 

lCbrrpare this to the point of view of Santayana at One, B, supra. 
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all other readings of existentialists. Govern i ng one's 0'Ml ac-

tions by reference to sane externally declared Good can sinply be 

an effort to deprive oneself responsibility -- an effort which IS, 

given ~ idea of fear, a motive behind all systems of rnorality. But 

also, governing one's actions by reference to sane external Good can 

be (or might be at the same titre) sanething real and adnirable. 

The two statarents depend on different ideas of Good. If Good is 

real, and if it is really perceived, then Good rray not be the de-

nial of responsibility but the taking on of responsibility. The 

task is not creating the Good, or perceiving the Good or acting in 

tenns of the Good -- for they are not so much tasks as occur-

rences. The task is overcoming fear, that is, taking responsibility 

for (accepting, recognizing) the inevitable degeneration of ~ own, 
• 

transient person. And Good does not so rruch infonn us how to do it 

and does not make our decisions for us. It only inforrrs us that it 

[JUst be done. 

Fran this I conclude that moral systems are about ignorance 

as well as knowledge, about avoiding Good as well as doing Good. They 

need also be about aspiration, that is dealing with fear 

and overcoming it. 
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E. Fear and Personality 

1. A conception of personality. 
2. Needs: 

a. physiological, 
b. safety, 
c. belongingness, 
d. esteem. 

3. Values: 
a. acceptance of oneself, 
b. acceptance of others, 
c. true relation with reality, 
d. spontanei ty. 

4. The nature of needs and values . . . 
5. related to fear. 

1. Let me give a conception of personality. It is not offered as 

true, but as a conception frem which, as an instance, we can under-

stand the relation between law and personality. In particular it will 
• 

help us illlderstand rmrality and law in tenns of a unified conception 

of the person and one which takes into account the ontological nature 

of the human set forth above. 

The one I shall present IS adapted frem the work of Abraham 

12 Maslow. It is not a systematic philosophical conception, but one 

which is truly experiential -- the fruits of Maslow's work as a psy-

chiatrist. COmpare this conception of the personality to the 

conception of the person that is implicit in modern jurisprudence and 

you will understand my point that Arthur should not seek his 

enl ighterment in jurisprudence, but elseMlere. 

2. The Person is understood in tenns of 'needs' and 'values'. 

There are four types of needs: 

lAbraIlam H. Maslow, 'A Theory of Metarrotivation', in The Further 
Reaches of Hunan Nature at 289 -- 328 (Harrrondsworth, Penguin 1977); 

..,And Abraham H. Mas low, ~t iva t i on and Persona 1 i ty (2d ed. :-:. Y. Harper 
'-Row 1970). 
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a. The first are physiological needs such as food, health, exer

cise, and sex. NO list ~ll do justice to the sUmple needs of the 

1 person in its physiological aspect. 

b. Next are safety needs -- security, stability, dependency, 

protection, freedom fram fear, anxiety and chaos, and the need for 

structure, order, law and lirrrits. 2 

[W]e may generalize and say that the average child and, less ob
viously, the average adult in our society generally prefers a 
safe, orderly, predictable, law1ul, organized world which he can 
COtmt on and in which tmexpected, urmanageable, chaotic or other 
dangerous things do not happen, and in which, in any case'3 he 
has powerful parents or protectors who shield him fram hanna 

Lack of order manifests itself in mistrust, 'jtmgle world view', In-

security and 'being on guard'. Safety needs refer not only to 

physical security but to an emotional view of the world as friendly 

rather than hostile. • 

c. The third are belongingness or love needs. They concern being 

rooted in te~ of geography and in terms of people. Hence they in-

volve need for friendship, sense of community and love relationships. 

d. The forth are esteem needs. We need self-respect, that is, a 

sense of our own worth. Maslow uses the following words to describe 

these types of needs strength, achievement, mastery, competence, 

confidence in the face of the world, independence and freedom. 

We also need the esteem of others. He characterizes it bv 

reputation, prestige, status, farne, glory, recognition, attention, 

dignity, appreciation. 

3. At another level are values. They are characterizations ot 

~tivation and Personality at 35--9. COmpare the physiological insight. 
)Four, B, and then Five, C, re fear. 
3Id. at 39--43. 

Id. at 41 
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the self-actualizing person, or in ITo/ te~, they are manifestations 

of the proper working of the personality. The self-actualizing person 

has a Wholeness as opposed to the disintegration of, for instance, 

the SS Guard. They are characterized by a simplicity as opposed to 

complexity which manifests confusion. Simplicity manifests an 

acceptance of oneself, of others and of nature. 

a. Acceptance of oneself is manifested in a lack of artificial-

i ty, pose or straining for effect. It manifests an ability to have a 

perception of onese If Mli ch is not too far out of I ine wi th reality. 

Maslow calls it 'a superior awareness of one's own inpulses, desires, 

opinions and subjective reactions' • 1 

Acceptance of oneself means having a clear understanding of 

one's relation ~th others and.with natural reality.2 

It involves a sense of Uni~eness as opposed to loss of self. 

And Autoncmy or Sel f-Sufficiency, that is an independence of the 

physical and social environment. Self-actualizing persons are de-

tached fram the conventional and like solitude. They are not 

dependent upon the society for satisfaction, but on the use of their 

own potentiality.3They do not give up, or seek to give up, responsi-

bility. They are more problem centred than ego centred. They are not 

a probl em for them;e I ves and not so nuch concerned wi th the se If. 

They are concerned with same mission in life, same task 'outside 

themselves'. They are concerned with basic issues, eternal questions, 

4 
with important values. They are not concerned with petty matters. 

The ability to have a clear conception of oneself is also called 

~I~d. at 158. 
JHence, thought is inherently social and individual. 
4Id. at 62. 

Id. at 158--9. 
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Detad:ment. It is characterized by a need for solitude or privacy, by 

an ability to concentrate, and by being self-governing and 

self-disciplined. l 

b. Acceptance of others is called Friendship (Comnmit,·). 

Self-actualizing persons have a flavour for mankind, a ~athy, 

identification, affection for humanity. They are capabl~ of fusion or 

bonding in interpersonal relationship. HOstility is not character 

based, but deserved -- for the benefit of someone or for something 

real and practical. They relate to others regardless of class, educa-

tion, political beliefs or colour. 

c. Acceptance of reality is manifested In an appreciation of (i) 

Truth; self-actualizing persons have no difficulty in distinguishing 

between right and WTong,. reality and irreality, in everyday life, 

even if the distinction is not conventional; (ii) goodness IS as op-

posed to evil which is selfishness; and (iii) beauty. 

The relation with reality is manifested in what Maslow calls 

Perfection, that is the ability to take on and complete tasks. It is 

as opposed to a feeling of helplessness. And Meaningfulness as op

posed to despair. 2 Such understanding of one's relation with external 

reality depends upon a recognition of one's power as well as an ac

ceptance of the limits of one's power.3 

d. This proper working of the person is manifested in Aliveness 

and Playfulness as opposed to humourlessness which manifests itself 

in 'lack of zest in 1 i fe' and' loss of abi 1 i ty to enjoy'), Ri chness 

(as opposed to a poverty which manifests itself. in loss of intert'st 

1 
ZId. at 161. 

3
'A Theory of ~~tarrotivation', at 308--09. 

d I..J.~_ G owth r\... ~ & 3 (L )!~( :on. See Karen Horney, Neuros is an nullkl.ll r ,'-.Alaps. ~ 

Routledge and Kegan Paul 1951). 
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in the world), and creativeness, not in the sense of same special 

talent, but in their fresh and naive way of looking at life. They 

have an ability to lose themselves in what they are doing. 

4. What is the ontological nature of these needs and values? 

They are certainly not meant to be taken as Forms or categories or 

Ideas. It would be a mistake to subj ect them to sane conceptual test. 

They are not 'is's' in a non~dane sense. 

NOr are they mundane entities. By Aliveness, for instance, is 

not rreant sare purely space-and-tirre characteristic. They are not an 

'is' in the positivistic sense, and indeed the terms used will seem 

odd to the scientist. They are not real or imaginary COmpleat Facts 

such as wishes or Desires. 

Nor are they 'oughts'. They are not metaphysically based irrr 
• 

peratives. They do not command a person to do anything. 

My contention is that they are ontologically mixed. They express 

the meeting of the non~dane and the mundane that I have said con-

stitutes the person. Thus, it is not fair to treat them as either 

contingent or categorical. While it IS fair to say that they are 

based in modern industrial society, it is not fair to condemn them as 

hopelessly contingent. To do so is to deny their non~dane 

character. 

They manifest the workings of the personality in a way that can-

not be captured by concepts. They concern the occurrence of the 

person through the medium of personality in a way that is more than 

mechanical, and in that sense are experie~tial. It is therefore a 

mistake to look at these needs and values as stating same conceptual 

truth against which we can measure reality. 
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They can be characterized as an effort to understand the under-

lying condition of the healthy person by resort to external 

manifestations of that condition. Thus Playfulness is not concerned 

with the capacity to ~n at Chess, but a manifestation of same under-

lying (and difficult to perceive) disposition to living \\hat I 

would call the state of the person working pr.operly. This underlying 

well-being which manifests itself in Playfulness is a condition of 

the person which is distinct from any metaphysical entity, any state 

of consciousness, or any relation between the two. Thus, it is not 

sane detenninable realm of play whiCh we seek to protect, but sare 

underlying condition of the person whiCh we seek to promote. Maslow's 

list attempts to state not external or eternal things 'Which are 

valuable, but a condition of the person which reflects the proper 
• 

workings of the personality and which states a relationship with 

reality whiCh is not of knowledge in a conceptual sense, but of the 

person as a whole, or of experience. 

These needs and values then concern the person as a 'Whole, In 

all its integrating aspects, as well as in its disparate aspects. The 

needs and values attempt to state a condition of the person 'Which ap-

preciates the links between the various aspects of the personality. 

5. Chtologically, the inportant mat ter is how the 

self-actualizing person is an example of overcoming the fear of tran

sience noted above -- a fear that is central to the notion of the 

person. Needs and values concern dealing with the insecurity of being 

transient and at the same time concern.ing oneself with what is worth 
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while. Needs tend to describe the former and values the latter. 

Needs can be seen as an effort to deal wi th the rmst imrediate 

aspects of our hunanness -- an insecuri ty in that we are transient 

creatures who are painfully aware of our transience. Hence the need 

for physiological things -- not because they are more important 

but because they are more inmediate. By .them we are more irnrediately 

aware of both our own transience and of the beauty of it. 

The more fully developed person is not motivated by basic needs 

that is, by insecurity -- but by basic values. Tasks are the em! 

bodiment of intrinsic values and are not means to ends. The focus of 

our effort is not on acts which are disembodied fram the underlying 

person, but an activity which is an expression of same underlying 

unity. The fully developed person is one who has transcended the dis-
• 

tinction between self and other. 

COgnition is not viewed simply as a means of perceiving reality, 

but as a relation between the person and reality. You will note that 

Truth, Beauty and Goodness do not refer to entities, but to a candi-

tion of the person. Goodness is not something which one has, or which 

one perceives, but is a condition which is the opposite of selfish

ness. And Sirrplicity refers to a condition of the person by which he 

is aware of his own desires and irrpulses. This is brought about by 

acceptance of oneself (others and nature) -- which is a condition of 

the person -- rather than by same simple process of perception -- a 

logical process. 

One's relation with the wor~d is seen in te~ of tasks. To ~ 

mind, it refers to interacting with reality at an experiential rather 

than conceptual level. This too requires an overcoming of the self. 
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Maslow notes that self-actualizing persons are not so concerned with 

self as ~th same task 'outside themselves'. Necessary to th~t over

conrlng is self-esteem, but also an emotional view of reality (natural 

and social) as friendly rather than hostile. 

One's relation with others is seen in Esteem (needs) and Friend

ship (value). They too are state? in terms of overcoming the self: 

overcoming one's individuality in bonding with another, and in over

conrlng one's cultural place by an identification with humanity at 

large. Necessary to that overcoming is a strong sense of self which 

is characterized by esteem needs. 

6. The above is a conception of personality which I offer as an 

instance of a coherent conception. My argument is that some such con

ception is the proper focus of morality and law. Yet the dichot~ 

between, on the one hand, a rmrality and lawv.hich focuses on such a 

conception of personality and, on the other, the prevailing concep

tion of law and rrorality, is striking. (Just how striking it is can 

be seen in how the concepts themselves are foreign to the jurist.) It 

is so striking as to lead me to conclude that our conception of law 

and morality is misdirected. 

COmpare needs and values as we have been considering them with 

the notion of Desires as COmpleat Facts. COnsidering Desires as 

Caxpleat Facts means conceiving of hunan activity in terms Mlich are 

discrete in time, to the person as individual and to the conscious 

expression of them. The conception of the person set forth here would 

consider needs in light of .the person as a whole, even thought needs 

might rranifest themselves in ways which, if taken only in their indi

viduality, might appear COmpleat. Hunan Desires are properly 
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understood in terms of the basic nature of the person and appreciated 

in the context of the grow1h and develqprnent of the person. They are 

seen in terms of the person's experiencing and responding to its own 

transience. It is because jurisprudence is seen in terrrs of isolated 

acts and airrs, rather than in terms of this integrated person, that 

the liberal jurists see aims as not common. The above statement of 

needs and values are an attenpt to appreciate the person as an inte-

grated ent i ty. 

COmpare needs and values as we have been considering them with 

the notion of morality as stating that which one must or must not 

do. l 
This notion of morality goes hand in hand with the notion of De-

sires as COmpleat Facts. It concerns the 'ought' of the is/ought 

dichotomy, while Desires as COmpleat Facts expresses the 'is'. I have 
"') 

noted that this dichotany is our way of breaking up real i ty'" and I 

have suggested both noble and ignoble reasons for it. 3 The Kantian 

view tends to see things in terms of that which is allowed (and about 

\\thich nothing can be said) and that vm.ich is forbidden. &.1ch a con-

cept of morality has influenced our view of law as discrete commands, 

orders and rules which govern activity. If suffers fram the s~ de-

feet as COmpleat Facts, for it ignores human activity as expreSSIng 

and constituting the person as a vm.ole. 

Both the Hunean and Kantian concepts of rroral i ty and law are 

fundamentally flawed in that they ignore the true nature of human ac

tivity. They do not conceive of the effect that activity and thought 

must have by their nat~e. This is true vm.en dealing with instances 

~e have considered this in terms of natural rights and the categorical 
~mperative in Chapter TWo. 
)Three, G, Supra. 
Four, D & E, supra. 
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of activity and thought --the frustration or satisfaction-of ~sire 

is not significant in and of itself, but in terms of the person as a 

whole. Thus we misconceive the nature of an enforcement of a right or 

the protection of liberty if we see it as sirrply that. We need see it 

in terms of the person as a Whole. 

Vie\Ving hunan act.ivi ty in tenns of a dichotany between that 

which is pennitted and that which is not rrllsshapes the person. It 

acts to chop up the person --in tirre, to exacerbate his separation 

fran others rather than to enable him to transcend it, and to 

separate him fran his more profound nature . 
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F. Liberalism and Its Discontents 

1. MOrality born of fear. 
2. 'Civilizat~on and Its Discontents' ... 
3. s irrp 1 i f i ed. 
4. Hayek's argument about conflict .•. 
5. defective for its ignorance of the integrating aspects 

of thought . • . 
6. and its ignorance of the centrality of fear. 

1. We can appreciate systems of rroral i ty not only by how well 

they enbody a groill1d to htnnan ac t i vi ty, bu t by how we 11 they work in 

relation to the person as a whole. This part addresses the liberal 

system of morality in the context of personality. 

2. In 1929, Sigmund Freud, bored, in his eighth year of suffer-

Ing fram cancer of the jaw, four years before Hitler's rise to power, 

wrote Civilization and Its Discontents. The argument of the essay IS 

this. Civilization is necessary to alleviate human suffering on 

three cotmts: 

fram our own body, which is destined to decay and dissolution, 
and cannot even dispense with anxiety and pain as danger sig
nals, fram the outer world, which can rage against us with the 
most powerful and pitilesr force of destruction; and finally 
our relations with others. 

Civilization is brought about by the consciously undertaken union of 

individual persons to subdue others and nature. Part of that union 

includes conscious renunciation of our desires. But it also depends 

upon a more profoill1d process of 'modification of our instinctual 

d ' 't' " 2 1 spos lIons . Armng the strongest 

~Civilization and its Discontentss 28, 
Id. 
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eroticism which is the focus of human gratification because of its 

power, and free play of which would destroy both canruni ty and f~ 

ily. Yet civilization depends upon restrictions on auto-eroticign, 

incest, perversions, harnsexuality, 'and requires rronogarmus and le-

°t o t °t I 0 1 gl lma e marl a unIons. 

Another drive is aggression, yet civilization depends upon a 
• 

sense of community and solidarity. The command to love thy neighbour 

is opposed to 

a temptation . to gratify their aggressiveness on him, to 
use him sexually without his consent, to seize his possessions, 
to humiliate him, to cause him pain and to kill him. Homo 
homini lupus; who has the courage to dispute itzin the face--07 
all the evidence in his own life and in history? 

• . Anyone who calls to mind the atrocities of the early mi
grations, of the invasion by the Huns or by the so-called 
~nguls under Jenghez Khan and Tarmurlane, of the sack of Jeru
salem by the pious crusaders, even the horrors of the last world 
war, will h~ve to bow his head humbly before the truth of this 
view of man. 

Civilization requires control of genital eroticisn In favour of 

'aim-inhibited love relationships'. It depends upon the ccnrmnd 'to 

love one's neighbour as oneself, which is really justified by the 

fact that nothing is so completely at variance with original human 

4 nature.' Civilization requires sacrifices of sexual and aggressive 

o 0 5 InstIncts. 

What is so disturbing about Civilization and Its Discontents is 

the profundity and intractability of the conflict it poses between 

lId at .75. It IS very Inlch due to Freud's work that this sentence IS so 
2dated. 
3Id. at 85. 
4Id. at 86. 
SId. at 87 

Id. at 91. 
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the need for gratification and the importance of controlling it. At 

a superficial level, the conflict is beVween desires and the commands 

of an external authority (a mirror of liberal law). But both sides 

of the conflict are more profound. On the one hand, are instinctual 
. 

needs. The need for sexual gratification (which to Freud IS not sirrr 

ply for carnal love) is an instinct -- it is the focus of a basic 

need for survival and preservation of oneself and the species. This 

need is expressed In desire for food, clothing, shelter and physical 

security, but is, to Freud, concentrated in genital sexuality because 

of the power and immediacy of the desire, its clear relation to an 

object of satisfaction, and its relation to procreation. But, Freud 

says in an eerie passage, 

there must exist another in antithesis to this, which would seek 
to dissolve these units and reinstate their antecedent inorganic 
state; that is to say, a death instinct. 

The death instinct, directed to the outer world, 

shows itself as an instinct of aggression and destruction. 2 

. . . 
It is the derivative and main representation of the death In
stinct. .. we have found alongside of Eros, sharing his rule 
over earth ...• Culture is the struggle between the instincts 
of life and the instincts of death. The evolution of 
civilization may be simplY3described as the struggle of the hu
man species for existence. 

[T]he tendency to aggression IS an innate, independent, instinc
tual disposi t ion in rmn. • 4' [I] it const i tutes the rmst 
powerful obstacle to culture. 

On the other hand is authority -- the occasion for renunciation 

of desires. The need for parental and other approval is internalized 

t 
ZId. at 97. 
3Id • at 97. 
4Id . at 103. 

Id. at 102. 
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by the developnent of a conscience. Freud calls this an 'internalized 

dread'! which gives rise to 'lasting inner unhappiness'. The outer 

conflict is turned inward, so that it can't be followed. Every 

internal rernmciation gives power to the conscience which dEmands 
. 

further renunciation and gives rise to a resentment of the. authority 

and yet to a sublimation of the cause of it. CAIilt is turned inwards 
• 

and is unrecognized. It creates profound anxiety, and hence a con-

tinuous battle between anxiety focused inward and anxiety focused 

outward. 

Another psychoanalyst, AJice Miller, describes the process as 

follows: 

The scorn and abuse directed at the helpless child as well as 
the suppression of vitality, creativity and feeling in the child 
and in onesel f permeate so many areas of our life that we hardly 
notice it any rmre. AJrmst everyvAlere we find the effort, marked 
by varying degrees of intensity- and by the use of various 
coercive measures, to rid ourselves as quickly as possible of 
the child within us -- i.e., the weak, helpless, dependent crea
ture in order to became an independent, cmpetent adul t 
deserving of respect. When we reencounter this creature in our 
chi I dren , we persecute it wi th the same measures once used m 
ours~lvesZ3 And this is what we are accustomed to call 'child 
rearlng. ' 

3. Civilization and Its Discontents is one explanation of that 

which I call the quality of fear. By abstracting out particularities 

such as the sexual and patriarchal aspects, we can appreciate the 

structure of the argunent. The essent ial proposi t ions of the argunent 

are these. 

1 ZId. at 108. ., . 
AJ ice Mi ller, For Your CAn Good: Hidden Creul ty In QuId-RearIng and 
the Roots of Violence 58 (Hildegarde & Hunter Hannum, trans., 1983). 
Miller criticizes Freud's view of childhood sexuality and instincts on 

3the grounds that it conceals parents' abuse of their children. 
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(I) Fear is essential to our nature. (It need not be te~d an 

instinct. I have simply argued that it arises fram the experience of 

the self as transitory, which experience itself is .necessa~· to being 

hunan. ) 

(2) The condition of fear is an essential constituent of our 

relation to self and others and nature. In relations with others it 
• 

is expressed primarily in aggression. (It is not necessary to con-

sider fear as detenninative.) (Freud does not consider aggression as 

only a physical matter.) 

(3) The conditions which glve rise to fear and aggression are 

profound -- they are practically and logically beyond our awareness 

and thus control of fear and aggression is problematic. (Ole does 

not have to subscribe to Freud's internalization of the conflict be-

tween instinct and authority through activities like toilet training 

to subscribe to this point.) 

(4) The processes by which we respond to fear -- either same-

times or by their nature -- are corrupting. (In Freud's case the 

corruption is an escalation of covert hostilities between desire and 

conscience.) Thus, not only is fear disturbing because it is beyond 

our awareness, it is disturbing because it tends to corrupt the per-

son. 

4. Let us apply the above points to the third part of Hayek's 

argument. That argument is that the system of liberty brings about 

peace and order by allowing for a practical resolution of divergent 

interests. 1 This is accomplished by free exchange. If ~. inter~st is 

1 See Four, A, supra. 
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horses and yours in rmney, I can give you $400 and you will give me a 

horse. 

It is a quintessential liberal attitude to see social conflict 

in this way. The ·following is an instance. 

Whenever anybody questions the legitirm.cy of another's power, 
the power holder must respond not by suppressing the questioner 
but by giving a reason that explains1why he is more entitled to 
the resource than the questioner is. ' 

Social conflict then involves: (i) ~sires of individual persons 

that (ii) find a physical object -- resources. (iii) It is a given 

that resources are limited. And hence (iv) conflict results. The 

libertarian liberalism of Hayek, the egalitarian liberalisn of Rawls, 

and any mixture, are sketched in terms of this problem. For in-

stance, Hayek argues that libertarian liberalisn will result in more 

gratification for all. And Rawls argues the difference principle. 

5. These liberal theories are mistaken not so much in how they 

resolve the problem they have set out to resolve, but in the way they 

state the problem in the first place. 

The problem is posed in terms of three entities. (i) The Desire 

of one person, which ~sire is seen as particular, individual, of the 

consciousness and mundane; (ii) ~sires of others with the s~ 

characteristics; and (iii) natural phenomena, limited In supply, 

which have the characteristics of giving rise to sense data and sen-

sual satisfaction. If things are as posed, then indeed there IS no 

conceptual means of resolving disputes. The Desire of one cannot be 

compared with the ~sire of another. They are COmpleat Facts. Nor 

*Bruce ACkennan, Social Justice in the Liberal State 4 C<ev.· Haven. Yale 
Univ. Press 1980). 

FEARF.IXX: 



does the object of Desire (vmether Inman or not), in its phenanenal 

character, have a nature which would infonn us of its proper end. 

Hence any resolution will have to be pra~tical: it will accept the 

Desir'es as'valid and seek to resolve the dispute, not by 'declaring 

one as right and the other wrong, but in a .way vAlich, as much as pos

sible, respects the Desires of the disputants and ~ich respects the 
• 

Desires of others for peace and order. 

Hayek's conclusion that the market is the best way of resolving 

disputes is pretty much detennined by his premise that Desires are 

CaIpleat Facts. 

(1) COnflict consists of desires as COmpleat Facts and 
natural entities which give rise to sense data. 

(2) As such there is no way of reconciling than conceptually. 

(3) Therefore, peace and order can be maintained by a practi
cal resolution. 

(4) The best practical resolution is in the market place. 

Whether the jump fran (3) to (4) is justified is the argument between 

the libertarian and egalitarian liberals. But to ~ mind the game is 

prejudiced by the initial assumption. 

The mistake in the argunent is that if things are as the argu

ment poses them, then there is no significance to the Desires and 

hence to resolving the dispute at all. Hence, the argument must be 

that Desires have a nature which gives then significance, but that 

they should be considered as if they had no content -- as COmpleat 

Facts. If Desires have signi ficance, then, as I have argued in Clap

ter Four, they have general, social, not-conscious and non-rmndane 

aspects. By treating Desires as COmpleat Facts, we ignore these as-
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pects. If that is the case, then we have merely set up a sys:em 0:" 

dispute resolution which states the problem in a way so that ~~ 

nore the salient aspects of the dispute. The alternatives are not to 

resolve the practically conflicting Desires of the disputants or to 

make a nonmative judgment about the.conflicting desires. The al-

ternatives are to treat disputes as matters of conflicting COmpleat 
• 

Facts and thereby ignore the integrating aspects necessary to 

thought, or else to recognize the integrating as well as disparate 

elements implicit in any social activity. The odd bet of the liberal 

is that we will resolve disputes better if we put rrajor aspects of 

them out of our minds. 

Thus, liberalism enables a practical reconciliation of divergent 

VIewS only as a trick. It conceives of views as divergent. then 

finds it necessary to reconcile them in practice by means of the rnar-

keto It can just as easily be stated that liberalism brings about 

the conception of views as divergent when they really are not. If 

human strivings are seen as COmpleat Facts, then it is seen in terms 

which are not conceptually reconcilable. But if we recognize our 

strivings in the context of the person as a whole, we shall see that 

human interests are remarkably similar. COnceiving of human interest 

in tenns of Carplea t Facts is a way of creating confl i c t, not so I ving 

it. 

6. This chapter has added to the liberal sins by its consid-

eration of fear. For treating Desires as COmpleat Facts IS a ~~y of 

ignoring the role which fear plays in human conflict. 

First, we are wrong to consider disputes as a conflict 01 dispa-
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rate Desires. The three proposi tions above tell us that the 

conflicting Desires concern not only an object, but a profotmd concli

tion of the person called fea~ which is expressed in destructiveness 

and aggression. Much of this fear is internalized -- it is beyond 

our awareness and control. 

Second, each resolution of a dispute contributes to the patterns 

by which we deal wi th fear. Just as each perception of natural real-

ity contributes to integrated ideas of how reality works, so does 

each resolution contribute, not only to patterns by Which we resolve 

disputes, but to patterns by which we deal with fear. 

Third, how we deal wi th fear can destroy our capaci ty to deal 

with fear. It can be corrupting. 

The question is this: Is the liberal method of considering 

di~tes the-best way of dealing with fear? Or does it sbqply avoid 

the prob I em? 

The response is that we cannot answer that question because we 

have been considering the wrong question. 

We can say that the liberal method of resolving disputes has not 

been justified on a proper basis. That does not mean that it could 

not be justified, or at least some aspects of it are not worthwhile. 

The I iberal method may appear sanev.hat successful, but that may be 

nUsleading because it is successful in how we have defined the 

problem (that is, not in tenrns of well-being and health, but in terms 

of rights' and per capi ta income). Hence, we may siaply not recognize 

its fai lure. 

But we can note that the liberal method of considering disputes 
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may give rise to conflict by ignoring the integrating aspects of 

thought and activi ty. By ignoring the integrating aspects of thought, 

we can only see our rel3:tions with others in tenns of Desires which 

have no nature that would allow them 'to do 'anything other than con-

flict. We see nature as the object of our Desire and others as 

competitors for those objects. 
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G. Q} the Expression 'Power Corrupts I 

1. The argunen t tha t power corrupt s • 
2. Corruption born of fear. 
3. Directed at ·self, others and nature. 
4. NOt separable. 
5. The relations and means. 
6. Principle of liberty does not follow. 
7. Is liberty corrupting? 

1. We have postponed consideration of the following archet)~al 

liberal argument until now. 

[A] Power corrupts; 

therefore 

[B) State authority should be limited to creating a sphere which 
protects the individual. 

The implication of the insight that power corrupts is that if 

the state is in the business of coercion, then the people who will be 

doing the coerci'on will be either corrupt 'Nhen they enter office or 

else wi 11 becane corrupted as they exercise power. This part ad-

dresses that argument. I don't want to deny the insight, which again 

is experiential, but simply to argue once again that it is a mistake 

to think that the liberal principle follows f~ it. 

The effort of this chapter has been to understand the aspect of 

the person which gives rise to this corruption. The theme has been 

that fear based in the transitory nature of the person gives rise not 

only to corruption, but to a humanness or vulnerability endanic to 

being human. The argument is that fear IS basic to the person and 

acts to compromise our understanding and morality, and as a result 

our thoughts and actions. To the extent we appreciate the nature of 

fear, we tend to real ize that behaviour and bel iefs Vwhich di ffer fra:. 
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rrrlne are not necessarily to be condemned, but are to be considered 

part of the compromise necessary for the health of the person. Then 

we can be tolerant. To the extent we do not appreciate fear as the 

basis for behaviour, we tend be intolerant • 
. 

My argument is that the aspect of personality which I call fear 

rrrlght give rise to corruption, but that corruption is not of a nature 

which would justify liberty. It would not justify the principle 

that: • 

by and large we are better off to respect each individual person's 
determina t ion of hi s own ends. 

NOr does it justify Hayek's conclusion that the essence of law is to 
.., 

establish and protect a private domain of individual action. u What it 

does justify is a system of checks and balances, not only between 

branches of the state, but between the individual person and the col-

lectivity. There are four steps to this argument. 

2. The concept of corruption makes no sense in the absence of a 

concept of the personality, for it is the person that is corrupted. 

COrruption does not make sense in a mechanical or nominalist world, 

for such a world would not allow for the connection over time which 

corruption addresses. NOr does corruption make sense where morality 

simply concerns rational judgments about substantive morality. For 

the question would always concern the judgment about to be made and 

the failure to make decent judgments in the past would not necessar-

ily impair one's rational faculty in the present. 

The argunent of this chapter is rreant to state the nature or 

condition of the person which we can call fear. COrruption concerns 

1 
2Four, A, 2, supra. 
One, B, 3c, supra; Four, A, 3, supra. 
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the fear engendered by the person's experience of hirmelf as transi-

tory. That fear is the occasion for thought and activity ~hich is 

noble and ignoble at once. Having power may make one liable to misuse 

it as an expression of fear. And such misuse rmy occasion a degen

eration of the person which we call corruption. It concerns not so 

much the severity of the misdeed as the darrage done to the person 

the violence to personality. That is, it concerns a misrelation 

between the aspects of the personality. 

COrruption concerns a state of the person. I t concerns an or-

ganic rather than mechanistic state of the person. It posits a 

deteriorating of the person in a way that is somewhat irreversible. 

in that it cannot be cured by a mere mechanical adjustment. It is 

1 like an apple which has decayed rather than like a building which IS 

missing a stone. COrruption cannot easily be rectified, for it 

concerns a deep-down condition. In this the corrupted person is dis-

t inguished fran one who has rmde a single mi stake. Corrupt ion 

concerns the person over time. It also concerns the proper working of 

the personality and therefore presurres a concept of personality, that 

is, concept of the nature of a person. 

The corrupt person may be characterized as the opposite of 

Maslow's healthy person. The corrupt person is incapable of getting 

beyond mere needs, that is, has not came to terms with his transitory 

nature, and hence may be flawed in terms of his acceptance of self, 

reality and others. But what is rmre, his method of dealing with this 

insecurity has had a deleterious effect upon his person. The corrupt 

lei. The OED entry for corrupt: 'to spoil or destroy ... 
by physical dissolution or putrid decarposi tion.' I t uses dS an c-xJTPl t' 

fruit. 
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person will have developed dispositions to misuse his relation with 

reality -- his perception of reality, his interactions with realitv 

and his acceptance of self, other and nature. 

For this, corruption is particularly dangerous. Not enly does it 

have a particular and lasting deleterious effect on the person con

cerned. It effects other persons. The corrupt person will mIsuse 

power as a means of dealing with, or rather avoiding, his own fear. 

'There are many ways in which corruption IIBnifests itself. My 

purpose is to discuss a few which explain how power corrupts. 

(he is control. Because we cannot ccme to term; wi th our 09JIl 

transitoriness or vulnerability as transient beings, we seek to ob-

tain a mastery over ourselves, others and nature. There IS a certain 

way in which mastery is healthy, for it enables us to interact with 

reality. But there is a certain way that mastery IS an effort at 

controlling reality in a way which denies our acceptance of it. 

Another is projection. We project onto others our own inability 

to cane to tenns wi th our insecuri ty. For ins tance, an academi c who 

is insecure about his own talent ~ll tend to criticize others as a 

way of avoiding issues about his own work. In other words, we have 

in our nature a core of fear and one way of dealing with that fear is 

to externalize it. 

It is obvious how control and corruption can result In the type 

of misuse of power which is alleged. 

3. But fear and corruption can find their object In self and na

ture just as well as others. There is equal merit to the claim that 

power of X over hirrself tends to corrupt as to the claim that power 

of X over another tends to corrupt. Se 1 f -des true t ion is a po.ver fu I 
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human ·impulse,. captured by the death wish of Freud: fran the serious 

like suicide to the trivial like biting nails and scratching; fran 

the physical to the spiritual; fr~ the conscious to the 

not-conscious reckless driving, heavy drinking, C'n'W"\kl'ng drugs ~LI, , 

. unheal thy eating, praniscui ty. The tendency to self-destruction IS 

as great as the tendency to destruction of others. 

Why is one a matter for law and the others not? 

• The response is to say that destructiveness aimed at others IS 

the concern of law, and of self is the concern of the individual per-

son. But it follows from the integrity of the non4mUndane ground to 

human activity that they are of equal importance. 

4. MOreover, it is a mistake to think that they are separable. 

(i) Fear and corruption are general conditions of the person 

which can be expressed in relations of self to self, others, and na-

ture. 

(ii) Power is enderrrlc to being hurnan. 1 It is necessary to the 

relation between individual persons, beVween the person and nature 

and between the person and him;e If. 

(iii) Power is exercised not only in ways appreciated by 

Newtonian physics, but by activity, cultural patterns and ideas. 

Thus, if power is endemic to the relation of self to self, oth-

ers and nature, it is the occasion for corruption of the person In 

all three relations (ii) and in all means of exercise (iii). lhe 

corruption of the person may be characterized as a lack of acceptance 

of one's true relation to self, others and nature -- that is, one's 

transience and powerlessness. There is nothing special about ~he re-

1 Four, B, supra. 
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iationship of state to individual that gives rise to corruption, but 

rather sarething about power and hunan nature v.hich does. For in-

stance, an inability to accept oneself may be expressed in self-hate. 

resignation, and a sense of hopelessness. But it may be expressed in 

hate of others, in a compulsion to mastery, and in a sense of control 

which is out of touch with reality. Thus, the possibility of corrup-

tion arises in all of these relationships. Self-destruction. 

destruction of others and destruction of nature are three ways of 

dealing with the s~ fear. 

The first is in the relation of persons -- whether individually 

or in groups -- to others. This includes the relationship of state 

with the individual person. Indeed that is the archetype of misused 

pO\Ver. 

But it also includes the relation of individuals to individuals 

and group relations: 

spouse I spouse; 

parent I chi ld; 

corporationl consumer & worker; 

advertising agency/consumer; 

medial viewer and reader. 

Power in these relations may be exercised by various means: physical 

power, ideas, psychology, money. 

A second is the power of person over nature. Corrup"t ion rna v 

manifest itself in that relation by the destruction and consumption 

of natural reality. Science and technology are epistemological wavs 

of stating the relation. Such power is exercised by vari(1u5 means: 

physical power, ideas, psychological power, consurrer spending power. 
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A third is the relation of self to self. COrruption may manifest 

itself in that relationship as anorexia, alcoholism and drug abuse. 

They are manifestations of fear. just as is aggression. 

A way of limiting the problem of power is to understand it 

t enns vAli ch sweep rms t 0 f the prob 1 em Wlder t he rug. The Hayek ian ar

gument reduces the various relations to~: state/individual and 

individual/individual. And it reduces the means of exercising power 

to that which is Newtonian: physical hann to the person and property, 

statistical hann to the bank accoWlt. Hayek defends the liberal 

principle for how it limits its concern for corruption to these rela

t ions and means. 

But 1 iberal i sm can best be seen as a way of avoiding awareness 

of sane power relations and means. It can also be seen as a way of 

controlling sane types of power and giving free reign to others. 

The liberal principle ignores (i) person to person relations 

other than those specified, especially, group to individual rela

tions; (ii) person to nature relations; and (iii) self to self 

relations. 

It also ignores other types of power: epistemological, the 

structure of ideas; emotional, the health of the person. It does this 

by ignoring the integrating a~ects of thought. 

The effect of this ignorance is to enhance same power relations 

and means while limiting others, for those which are recognized are 

controlled while those vAlich are ignored are given free reign. The 

liberal view tends to leave Wlchecked, because unrecognized, ~r of 

non-state groups over persons, persons (individual and in groups) 

over nature and of person over self. 
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6. The principle of liberty does not follow fram the insight 

that power corrupts. The notion that power corrupts states an argu-

ment for checks and balanc~s, rather than for liberty. 

If it were an argument for liberty -- for same categorized 

lirrritations on the authority of the state -- it would depend upon the 

person ~elding state authority being corruptible in a way· the person 

otherwise is not. But this is not true. Since power is endemic to 

the human experience, and since fear is basic to human nature, the 

tendency to cornxpt ion is f o\IDd in every wa lk 0 f I i f e. Peop I e who run 

ccnpanies are corruptible, people vAlo r\ID \miens are corruptible, 

people who run nothing but same aspects of their own lives are cor-

rupt ible. COrruption is basic to human experience. The assUl'l'tion 

cannot be that those in state positions are corruptible while others 

are not, but that the existence of any power carries with it the sus-

ceptibility to cornxption. 

Thus the remedy will be in terms of all relations of power as 

well as for all means. The argument is that 

[A] power corrupts; 

therefore 

[B) we need checks and balances on all relations of power in all 
means of exerci sing power. 

7. Is liberalism itself is corrupting? 

First, the concept of arbitrary Desire is as corrupting as 

Montesquieu's haran. I have described above how it can be so. And 

earl ier on I have argued how it can be corrupt ing to sever the 1 inks 

which thought and activity naturally make in the person. It separates 

the person as individual from his other aspects. 

Second, the breaking of reality into 'is' and 'ought' 1 S 
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corrupting. I have argued above that the false nature of 'is' gives 

us the feeling that we can understand nature. And the ought gives us 

the false feeling th~t we can control it. In separating is fram the 

nDre profound nature and in separat ing ought fran our deeper se lves, 

we enable ourselves to act against natural reality in a false \1:ay. 

Hence, the notion that power corrupts argues for tolerance but 

not for liberty of the type it has been used to justify. The remedy 

for corruption is not to create a dominance of the individual sphere, 

but to check and balance (not elirrrinate) power at all levels. 
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H. Sumrary" of the Argtment. 

A. The Noble and Ignoble Nature of Thought 

(1) Thought.and activity are complex -- they have, by their na
ture, many Constl tuents and aspects, sane of ,..mi"ch are not-conscious. 
Therefore, they are 'of the person', rather than 'of ideas'. (Four, B 
to F). 

(2) The non-mmdane grotmd tot ruth and Good i s dis t inc t fran 
our phenomenal existence. By our nature we seek to understand and act 
upon such grotmd. (1Wo, E). 

(3) One aspect of the person is fear. Fear is the condition of 
the person experiencing that the self is transitory -- goes In and 
out of phenomenal being. It is a condition ,..mich we experience by our 
nature. (Four, F, 3; Five, C, 3). 

(4) The human personality is the field upon ,..mich the transient 
meets the non-transient, the mmdane the non-mmdane. The meet ing 
gives rise to fear. (Five, B). 

(5) MOrality and knowledge can be appreciated then not only by 
relation to a reality distinct fram the person, but by relation to 
personality -- hence terms like noble and ignoble are more appropri
ate than tenms like true and false. (Four, E; Five, C & D). 

(6) Thus, thought is noble in how it provides an understanding 
that our mind seeks and without which the mind IS not satisfied. 
Thought is ignoble in that it conceals the true nature of reality, 
including the nature of our obligations. 

B. The Nature of Htman Confl ict 

(1) Fear is proper to our nature. (Five, A & B). 

(2) It is an essential constituent of the relation of self to 
others (as well as self to self and self to nature), primarily ex
pressed by an urge to destructiveness and aggression. (Five, F). 

they 
ness 

(3) The conditions which give rise °to aggression are profound 
are practically, and to same extent logically, beyond our aware
and our control of them is problematic. (Five, F, 2). 

(4) It is therefore a mistake to view conflict as conceptual. 
for thought is 'of the person' rather than of the consciousness. 
(F i ve, F, 3). 

(5) It is also a mistake to characterize humn conflict as one 
of conflicting disparate Desires about a particular object of Desire 

FEARJ .ra:; 



(resources). To do so it (a) ignores the integrating aspects of 
thought and activity; (b) mistakes the relationship of self to other 
as one of a clash of fragmented Desires, (c) misstates the relation 
of self to nature as one of Desire and satisfaction and (d) Ignores 
the centrality of fear. (Five, F, S & 6). 

(6) ~us ~he libe:al method is not defended on the proper basis 
and may gIve rIse to dIspute by the way it considers them, i.e .. Ig
noring integrating aspects. (Five, F, 6). 

c. Power Corrupts 

(1) The condition of fear tends to occasion a deterioration of 
the person which can be called corruption. (Five, A, 2). 

(2) One of the liberal grounds for limiting the authority of the 
state is that 'power corrupts'. (Four, A, 3). 

(3) By the argument about fear, corruption is expressed in a way 
that cannot be clearly separated in relations of self to self and 
self to nature as well as self to others. (Five, G, 3). 

(4) Thus, it is not power of the state over the individual per
son which gives rise to corruption, but human nature and unchecked 
power which does. Therefore, liberty of individual fram the state 
does not follow from the notion that power corrupts. What follows is 
the need for checks and balances on all types of power. The curative 
to power corrupting is not a realm of individual liberty, but sev
eral competing realms which act to check each other in a way which 
I imi ts corruption. (Five, G, S). 

(S) Liberty is not properly defended and 
method may give rise to corruption, for instance, 
sel f to nature. (Five, G, 6). 

D. Fear as a Basis for Tolerance 

indeed the liberal 
in the relation of 

(1) It is a legitimate purpose of knowledge, morality and law to 
assuage fear. It is necessary to the health of the person. 

(2) Therefore, it is legitimate that thought have a concealing 
element. This states a ground for tolerance. 

(3) Also therefore it is legitimate that we act to limit mor~l 
obligation. MOral duties and rights need not be conceptually true, 
but better for the person. This states a ground for tolerance. 

(4) Also therefore it is legitimate that we protect the physical 
person as necessary to our dealing wi th fear. The means of such pr()
tection such as physical liberty and consent need not be 
conceptually true. This states a ground for tolerance. 

(5) Therefore the proper basis for tolerance and libert\- IS in a 
sort of mercy or forgiveness. 
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(6) And therefore, the need is for an integrated condition of 
the person. Thus (a) liberty is not an exclusive principle, (b) each 
is consti tutive of the person in the four aspects named, and (c) our 
duties should properly be affirmative as well as negative • 

• 
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Tenninological NOte 

. Logic~l and conceptu~l ar~ opposed to ~riential and prac~ical 
In a specIal sense descrIbed In One, E. logIC is also used in its 
no~l senses. Logical and conceptual are not opposed to empirical. 

Thought (~thout an attribute) refers to the contents of the 
consciousness in a generic sense. 

A thought refers to the contents of the consciousness at a par
t i cular m:ment. 

An idea refers to that content Which is cammon to different 
thoughts. (See Four, F, 3). 

To deny the distinction means that you would have to assert (i) 
that there is no common element be~een any two states of conscious
ness, whether of the same person or not, or (ii) that there is no 
particularity to a state of consciousness. It is obvious that ~ ar
gument is that thought can only be understood in its dual nature. 

Desire (Three, C) and Wi 11 (Four, B) are used synonyrmusly wi th 
wants, wishes, volition and the contents of the immediate conscious
ness. They refer to the capacity of the person (i) to hold a thought 
in its consciousness, and (ii) to direct its activity by relation to 
that thought. Desire emphasizes the former, will the latter. 

Thouf:t, and hence Desire as a type of thought, 
have the ollowing aspects. (Four, F, 3). 

i saIl eged to 

Disparate, discrete or 
fragmented 

A Thought 

Particular 
Individual 
Mundane 
and Fear 
Conscious 
Not cogni t ively 
detenninable 

Integral or linking 

An Idea 

General 
Social 
Non~dane 

Not-conscious 
COgnitive aspects 

Insight 

Sociological 
Physiological 

Psychological 

(Indivi~al is an ambiguous tenn. It is commonly used to refer to a 
person. Philosophically it is used in opposition to general or t:~~l
versal. In this text individual refers to an aspect of the person 
which distinguishes it fram other people. Social.r~fers to haw the 
person is'like others. Particular is used in OppoSItion to general.) 
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(Not-conscious and the no~-cons~iousness are used generally to 
refer to the contents of the mInd whICh are not conscious or ~ot of 
the consci?usness, cover~ng the unconscious and subconscious but beg
ging questIons as to theIr nature. No sharp distinction bet~~en the 
consciousness and the not-consciousness is intended. That ~hich is or 
is not available"to the consciousness may be so logically or practi
cally. ) 

In relation to the activity of the person, thought may be direc
t ive or spontaneous. (Four, G). 

Thought has ignoble and noble aspects. (Five). 
Thought is expressive and constitutive. (Four, F, 2). 

Good --activi ty. 
in upper case refers to the non~dane ground 

('IWo, C, 1). 
for humn 

Obligation refers to the basic moral bond, which I allege is to 
Good. Dutt. refers to that obligation manifested in relations between 
persons. 'IWo, D, 2). Right! are described at 1\vo, A, 2, ~ere the 
distinction is made between orrrative or natural aspects of rights. 
on the one hand, and instrumental aspects of rights, on the other. 

Power refers to the general ability to make reality (whether 
self, other or nature) change. Authority refers to the exercise of 
power which aspires to justification (morality) or legitirratian (law. 

The notions of plenary authority and plenary obligation are ex
plained at 'IWo, A, 2. 

Quality (without an attribute) is explained at Four, A, 2, and 
Four, D, 3. 
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