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Introduction 

The concept of arbitration was known from very early time as a method of 

resolving disputes in primitive communities. Today, arbitration is of particular 
importance amongst the business community. This community needs a means for 

settling its disputes promptly, fairly and economically. Negotiations and conciliation 

may lead to an agreement and this is desirable. However, when the parties to the 

dispute are unable to reach an agreement some mechanism is needed to settle their 

disputes. In such case, the parties have effectively only two alternatives; either through 

arbitration or litigation. 

In fact, the business community finds that arbitration has advantages over 

litigation in most situations. The main advantages can be summarised as follows: 

- Arbitration is often faster and more expeditious than litigation. 

- Courts have heavy work loads and years may pass before there is a final 

judgment. 

- The parties often save time and money when they have recourse to arbitration 

because arbitration improves the administration of justice by reducing the procedural 

formalism and delay. 

- Arbitration is more private than litigation, thus making it easier for the 

parties to maintain commercial relationships. 

- In arbitration, the parties can choose the place, language and procedure of 

arbitration, arbitrators and so on, in advance by making an agreement unlike the 

position in litigation. 

- Arbitrators chosen by the parties or recognised by one of the specialist 

arbitral institutions often have more knowledge of the subject-matter of the dispute 

than a judge or judges would have. 

- The parties have the right to specify the scope of the dispute to be submitted 

to arbitration. For example, the parties may agree that only technical disputes will be 

settled by arbitration. 

- Enforcement of a foreign arbitral award in a country other than where this 

award is made is often less difficult than enforcement of a foreign judgment. 



For these and other reasons, businessmen prefer not to refer their disputes to 
courts, but to seek the arbitration alternative as a flexible and effective mechanism to 

settle their disputes. 

There are several other factors which led me to choose arbitration with special 
reference to the Kingdom of Saudi Arabia as the subject of this thesis. 

Firstly, the increasing trend of Saudi Government and businessmen alike to 

resort to arbitration as a means of resolving disputes. For instance, in 1994, the 
Kingdom of Saudi Arabia ratified the New York Convention on Recognition and 
Enforcement of Foreign Arbitral Awards of 1958. 

Secondly, the academic policy of the Law Department at King Saud University 

in Riyadh requires each demonstrator to determine his field of specialisation before 

starting his higher studies according to the needs of the Department. Consequently, I 

chose the area of commercial and civil procedure, particularly the mechanisms for 

settlement of disputes arising between private parties. 

Thirdly, the lack of academic studies concerning the judicial and legal systems 

of the Kingdom of Saudi Arabia, especially studies relating to the arbitration law led 

me to opt for arbitration as a means of settling disputes as the subject of this thesis 

with particular concentration on the Saudi Arbitration Regulation of 1983 and its 

Implementation Rules of 1985. 

This thesis discusses the various stages of the arbitral process from the start of 

the dispute to the enforcement of the arbitral award. In general, it first sets forth and 

compares the positions of the national arbitration laws of different countries, such as 

Dutch, French and English laws, and international and institutional rules of 

arbitration, such as the ICC Arbitration Rules, the LCIA Arbitration Rules and the 

UNCITRAL Model Law. 

Secondly, it analyses and examines the position in the Kingdom of Saudi 

Arabia according to the provisions of the Arbitration Regulation of 1983 and its 

Implementation Rules of 1985, and explains the practical reality prevailing in the 

Kingdom of Saudi Arabia by reference to many arbitral awards which have been 

collected from the Saudi Chambers of Commerce and Industry, especially Riyadh 

Chamber of Commerce and Industry, and Jeddah Chamber of Commerce and 

Industry. 
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In particular, this work attempts to examine the provisions of the Saudi 

Arbitration Regulation of 1983 and its Implementation Rules of 1985, to see whether 
these Regulation and Rules are developed laws dealing with the arbitration as a 

method of resolving disputes similar to the arbitration laws of developed countries and 

to give some relevant suggestions for modifying and revising the Regulation and 
Rules. 

This thesis is divided into seven chapters. Chapter one gives a general view of 

the Saudi legal and judicial systems because the Arbitration Regulation of 1983 and 

its Implementation Rules of 1985 are considered as a part of the Saudi legal system. 

Therefore, arbitration is one of the chosen methods of settling disputes in the 

Kingdom of Saudi Arabia. The first section of this chapter deals with the Saudi legal 

system, particularly its nature and sources, such as the Shar? ah (Islamic law), State 

regulations and resolutions, international treaties, and custom and practice. The Saudi 

judicial system, especially the kinds of the institutions of judiciary, such as the 

Shari? ah Courts, the Board of Grievances and the specialised judicial organs is 

examined in the second section of this chapter. 

Chapter two is divided into two sections where the first section discusses the 

periods of the development of arbitration since the establishment of the Kingdom of 

Saudi Arabia up to the present time, and it sets forth the various attitudes of the Saudi 

Government from arbitration as a means of resolving disputes and its reasons during 

these periods. The second section is devoted to explaining the types of arbitration, 

whether an ad hoc or an institutional arbitration, a domestic or an international 

arbitration. 

Chapter three treats the issues concerning the arbitration agreement. It is 

divided into three sections. The first section generally sets forth the form and content 

of the arbitration agreement, whether an arbitration clause or a submission agreement, 

and the concept of the separability of the arbitration clause. It also discusses in detail 

the recognition of the Saudi Arbitration Regulation of 1983 and its Implementation 

Rules of 1985 in the different types of the arbitration agreement, particularly the 

arbitration clause mentioned in the main contract before the appearance of the dispute. 

The main provisions as to the validity of the arbitration agreement, such as 

agreement in writing, capacity of the parties to the dispute and arbitrability are the 
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subject of the second section of this chapter. This section raises some questions and 

attempts to answer them, such as the validity of the arbitration agreement concluded 
by modern systems of communication, such as fax or orally. It also discusses these 

questions according to the Saudi Arbitration Regulation of 1983 and its 

Implementation Rules of 1985, and tries to give certain answers and suggestions in 

respect of the aspects which are not treated by the Regulation and its Rules. 

The third section of this chapter discusses the effects of the existence of an 

arbitration agreement, especially its major effect relating to the refusal of the 

competent authority, such as the courts, to decide the dispute in the presence of an 

arbitration agreement, whether a submission agreement or an arbitration clause. 

Chapter four covers the main aspects concerning the arbitrators themselves, 

such as their number and the methods of their appointment where the parties to the 

dispute have the right to choose and appoint the members of the arbitral tribunal by 

themselves or by giving this right to a third party, such as a specialist arbitral 

institution. As well, this chapter discusses the major qualifications required in a 

person who wishes to act as an arbitrator, for instance he must have a full legal 

capacity by which he is capable of conducting the arbitral process, he should have an 

experience in dealing with the subject-matter of the dispute referred to arbitration, and 

he must be and remain impartial and independent throughout the arbitral process. 

This chapter also explains the powers of arbitrators granted by the parties to 

the dispute and by the law governing arbitration, their duties and liabilities, their 

dismissal and challenge, particularly the reasons for challenge, its time limits, 

procedure and effects resulting from the challenge, and the fees and expenses of 

arbitrators with concentration on the methods of assessing these fees and expenses. 

Chapter five, which constitutes a large part of this work, discusses the main 

aspects of the arbitration proceedings, such as the commencement of arbitration by 

submitting a request for arbitration by the claimant and notifying this request to the 

respondent, the law governing these proceedings, the place and language of 

arbitration, the representation of the parties before the arbitral tribunal, the method of 

administration of the arbitration sessions, the presence and absence of the parties, the 

possibility of amiable composition, the submission of written statements, the major 

means of evidence, specially the production of documents, the testimony of witnesses, 

4 



the opinions of experts and the inspection of the subject-matter of the dispute, and the 

method of holding hearings. 

This chapter also discusses the functions of the competent authority, such as 

the courts to assist the arbitral tribunal to make progress in the arbitral process, such 

as the issue of interim measures of protection. Finally, it deals with the closure of the 

hearings. 

The main issues relating to the arbitral award are discussed in chapter six. The 

first section is devoted to set forth the way in which the arbitral award is made. It is 

divided into three sub-sections. The first deals with certain important aspects 

concerning how the award is made, such as the deliberations, majority vote and time 

limits. The types of the arbitral award, such as interim award, partial award, final 

award, additional award and consent award are examined in the second section of this 

chapter. 

Form and contents of the arbitral award are covered in the third section which 

discusses the most important formalities required in the arbitral award, such as the 

recitals, award in writing, language, place, date, reasons and signature of the award. 

As well, reasons and signature of the arbitral award are analysed in detail in two 

particular sections of this chapter. Registration of the arbitral award and its 

notification to the parties to the dispute, its correction and interpretation and when the 

arbitral award becomes a final award are discussed in the last three sections. 

Chapter seven discusses challenge, recognition and enforcement of the arbitral 

award, whether a national or a foreign award. It first attempts to distinguish between 

what is meant by national and foreign arbitral awards. After that, challenge of the 

arbitral award is examined in special section where it is divided into three sub- 

sections which treat challenge of the national arbitral awards, challenge of foreign 

arbitral awards and the position of the Saudi Arbitration Regulation of 1983 and its 

Implementation Rules of 1985 from challenge of the arbitral award, whether a Saudi 

or a foreign award. 

Recognition and enforcement of the arbitral award, whether a national or a 

foreign award are discussed in the third section of this chapter which concentrates on 

the role of the international conventions and the rules of arbitration concerning the 

recognition and enforcement of foreign arbitral awards, such as the New York 
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Convention of 1958 and the UNCITRAL Model Law of 1985. Moreover, this section 

has a sub-section setting forth the position in the Kingdom of Saudi Arabia in respect 

of the matter of enforcement of the arbitral award, whether a Saudi or a foreign award. 

In the summary and conclusion, I have summarised these chapters and with the 

modest experience that I have had in the subject, over the last few years, I was able to 

put forward some recommendations for changes in the existing Arbitration Regulation 

in the Kingdom of Saudi Arabia so as to make it appropriate to the recent 

development in trade and business. 

Finally, at the end of this thesis, there are eleven appendices where one of 

them, Appendix one, contains a brief details of cases decided by arbitration in the 

Kingdom of Saudi Arabia since 1986 translated into English. 

In relation to some Arabic terms used in this work, the separate table of 

transliteration is given on page number 7. 
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Table of Transliteration 

In this thesis, the transliteration system from Arabic into English alphabet used 
by the Encyclopaedia of Islam, The New Edition, published by E. J. Brill, 1986 has 

been adopted. Therefore, the following characters are used: 

Consonants: 

s 1 d d k 
b dh 

. la t j 1 
t r z e m 

. Z. th 4 

n 
d j, s h h 
h L sh f w 

....... 

kh 

................ 
U 

............... 

s 

................ ............... 

k 

............ 

y 

Long Vowels: 

....... ............... ............... ................ ............................ 

Short Vowels: 

au 

Diphthongs: 

_aw _ay 

................................................................................. 
iyy (final form I) uww (final form ü) 

t 
ji al- 
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Chapter one 
Saudi Legal and Judicial Systems 

This chapter will deal with certain aspects of concern to the Kingdom of 

Saudi Arabia. It is desirable to clarify certain basic aspects regarding the Kingdom of 

Saudi Arabia, particularly the legal and judicial systems before dealing with 

arbitration in the Kingdom of Saudi Arabia which will be the subject of this thesis. 

This chapter will be divided into two sections. The first section will concentrate on 

the legal system of the Kingdom of Saudi Arabia, particularly its nature and sources. 

The Saudi judicial system will be treated in the second section. 

1.1 Saudi Legal System 

1.1.1 Background 

The Kingdom of Saudi Arabia occupies approximately 80% of the total area 

of the Arabian Peninsula and its population is about 12 million. excluding 

foreigners. ' It is bounded on the east by the Arabian Gulf, Kuwait, Bahrain, Qatar 

and the Arab United Emirates, on the north by Iraq and Jordan, on the west by the 

Red Sea, and on the south by Yemen and Oman. 2 

The Kingdom of Saudi Arabia is divided into several administrative 

provinces. The most major provinces are the Central Province, Nadjd, in which 

Riyadh, the capital, is located; the Western Province, al-ýli4jaz, the main cities of 

which are Makkah, Jeddah and al-Madinah; the Eastern Province, al-A iisä', with its 

provincial capital al-Dammam; and the Southern Province, `Asir, the provincial 

I The recent census was made in 1992. 

'- AL-FARSY, Fouad., Saudi Arabia; a case study in development, London, Kegan Paul Inc Ltd, 

1986, p. 26. 
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capital which is Abhä. 

Before discussing the legal system of the Kingdom of Saudi Arabia, a brief 

outline of the Kingdom's history may be useful. 
The history of the Kingdom of Saudi Arabia may be divided into three 

significant periods. The first period began in the mid-eighteenth century when Prince 
Muhammad Ibn Sa`cd, the Ruler of al-Dir`iyyah, 3 entered into an alliance with 
Muhammad Ibn `Abd al-Wahhäb, Islamic scholar, who started an Islamic reform 

movement. He called all Muslims to return to the principles of true and pure Islamic 

faith and to abandon the innovations (bid `ah) prevailing in many parts of the Islamic 

World. This alliance was one of the most important factors which led to the 

unification of most of the Arabian Peninsula as the Kingdom of Saudi Arabia. 4 

The Reform Movement spread to most parts of the Arabian Peninsula. Prince 

Muhammad Ibn Sa ̀ ud conquered al-ý I4jaz in 1806 and established the First Saudi 

State, which continued until the Egyptian Army invaded and destroyed al-Dir`iy_yah 
in the early part of the nineteenth century. 

The second period started with the reign of Prince Turki Ibn `Abd alläh who 

established the Second Saudi State in 1818, and he chose Riyadh as the capital. He 

dominated certain parts of the Arabian Peninsula. However, the continuous conflicts 

among his descendants were one of the most important factors which enabled al- 

Rashil Family to capture Riyadh and end the Second Saudi State in 1891. 

The Third period is the most significant period of Saudi rule. It began in the 

early twentieth century when King `Abd al- `Aziz, a direct descendant of Prince 

Muhammad Ibn Sa ̀ ud, conquered and unified most of the Arabian Peninsula, 

including, Riyadh in 1900, al-'A5ä' (the Eastern Province) in 1913 and al-' fdd* - 

(the Western Province) in 1924. 

In September 1932,5 the present Kingdom of Saudi Arabia was founded by 

3 Al- Dir`iyyah is now a small town near Riyadh in the Central Province of the Kingdom of Saudi 
Arabia. 

HUMPHREYS, Stephen R., Islam and Political Values in Saudi Arabia, Egypt and Syria, 
1979, vol. 33, The Middle East Journal, p. 8. 

5 The Royal Decree No. 2716, dated 17/05/1351 A. H. (18/09/1932 A. D. ). 
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King `Abd al-'Aziz al-Sa `üd who ruled it until his death in 1953. He was succeeded 
by his eldest son, King Sa ̀ üd. However, he abdicated in 1964 in favour of his brother 
King Faysal who was assassinated in 1975. Faysal's brother King Khälid took over 
the Crown in 1975 and after his death in 1982, the present King Fahd succeeded to 
the throne. 

1.1.2 Nature of the legal system 

The Kingdom of Saudi Arabia is an absolute monarchy and all legislative and 

executive powers are concentrated in the Council of Ministers subject to the absolute 

authority of the King. It has been described as follows: 

" An independent monarchy combining religious and political leadership in 
the role of the King, whose authority is based on Islamic law. Legislation is 
royal decrees or ministerial regulations. The King acts as a prime minister 
and commander-in- chief of the armed forces and police, with an appointee 
Council of Ministers that advises him. "6 

This sub-section is an attempt to clarify and discuss the development of the 

Saudi legal system. The Kingdom of Saudi Arabia is one of the very few Islamic 

Countries in which the Shari ah, Islamic Law, applies and prevails. 

After King `Abd al- `Aziz took control of most of the Arabian Peninsula, he 

found himself faced with the existence of three different legal systems.? 

The first system, which existed in al-xi4iaz, was influenced by the Ottoman 

Laws derived from the European Laws, particularly the French, German and Swiss 

Laws. The Ottoman Empire dominated al--fi4jaz which is deemed to be the heart of 

the Islamic World because the two holy cities in Islam, Makkah and al-Madniah, are 

situated in al-Hijaz. 

6 WALPOLE, Norman C., Area Handbook for Saudi Arabia, Washington D. C. The American 
University, 1971, p. XLII. 

SOLAIM, Soliman A., Saudi Arabia's Judicial System, 1971, vol. XXV, The Middle East Journal, 

p. 403. 
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The second system was that of the small towns of NaJd. Under this system, 
the local Amir (Governor) and a single judge were responsible for the settlement of 
disputes arising between persons. The Amir would firstly try to conciliate the parties. 
If he failed, he would refer them to the judge whose decision was final. The 

execution of the judge's decision was the duty of the Amir who was helped by the 

town notables and a small police force. 

The customary tribal law was the third system. This system consisted of 

unwritten laws which had evolved with the historic development of the tribe. Each 

tribe had its own judges who render judgments according to precedents. Their 

judgments were binding over all the members of the tribe. 

King `Abd al-'Aziz did not introduce any intrinsic changes; he simply 

attempted to make these systems work harmoniously and started a process for their 

unification. However, he succeeded in integrating the legal system of the country 

when he promulgated the Constitutional Instructions of the al-ifi4jaz Kingdom on the 

26th of August, 1926. 

Although the Constitutional Instructions of 1926 have not been formally 

enacted for Na4jd or for the Kingdom of Saudi Arabia as a whole, there is no doubt 

that the same Instructions apply to the whole country. 8 These Instructions stated that: 

The legal standards of all regulations shall always be in accordance with the 
Book of God, the Sunnah of the Prophet Mu(ammad and the conduct of the 
Companions of the Prophet and the first virtuous generation. "9 

One legal writer deems the Constitutional Instructions of 1926 as an 

administrative act, governing the administration in the country, rather than a 

constitutional act clarifying the limits of the powers of the judicial, executive and 

legislative authorities. 10 However, it seems that these Instructions contained several 

8 SCHACHT, Joseph., Islamic Law in Contemporary State, 1959, vol. 18, The American 
Journal of Comparative Law, p. 137; also SOLAIM, Soliman A., Constitutional and Judicial 
Organisation in Saudi Arabia, A thesis submitted for the Degree of Ph. D. to Johns Hopkins 
University, University Microfilms International, Ann Arbor, Michigan, USA, 1978, p. 23. 

9 The Constitutional Instructions of al-Yidjaz Kingdom of 1926, Art. 6. 

10 EL-AHDAB, Abdul Hamid., Commercial Arbitration with the Arab Countries, London, Graham 
& Trotman, 1990, p. 580. 



provisions which regulate important constitutional aspects, such as the text of the 

article mentioned above. 

The legal system of the Kingdom of Saudi Arabia follows the S1tar-i ah with 

special reference to the 9fanbali school of Islamic jurisprudence as interpreted by 

Muhammad Ibn `Abd al-Wahhäb. This school, which is one of the four major schools 

of Islamic jurisprudence, was founded by Atimad Ibn 3fanbal (780-855 A. H. )1' in 

Baghdad in Iraq. 12 In fact, these schools do not differ in fundamentals but still do 

disagree in some points of detail. 

Even though the 5[anbali school strictly adheres to the text of the Kur'an and 

the traditions of the Prophet Muhiammad, it is the most liberal of the four major 

schools with regard to the freedom of persons to enter into contractual transactions. 

Hence, the ifanbali school determines that every condition agreed upon between the 

parties as part of the contract is valid and must be carried out unless it is inconsistent 

with the Shari ah. 13 

The principles of the Shari ah combine the religious and secular leadership of 

the country in one person, who is the King (Imam) in the Kingdom of Saudi Arabia. 

Accordingly, the King has the right to issue any necessary administrative legislations 

for the good administration of the country and for fulfilling the changing society's 

needs and renewed circumstances. Such legislations are termed "Regulations" and 

not "Laws" because God is the only legislator in Islam, and the ruler of the country 

can only issue administrative regulations. In the Kingdom of Saudi Arabia, 

I1 The abbreviation "A. H. " means the Hijri date which is the official calendar in the Kingdom of 
Saudi Arabia. 

12 The other major schools are; the Hfanafi school founded by Aba 9fanifah al-Nu `män Ibn Thäbit in 
K iah, Iraq, which is prevalent in Egypt, Syria, Lebanon and Turkey; the Mäliki school founded 
by Malik Ibn Anas in al-Madinah, The Kingdom of Saudi Arabia, which is prevalent in Morocco, 
Algeria, Tunisia, Sudan, Kuwait and Bahrain; and the Sh`i school founded by Muhammad Ibn 
Idris al-Sh`i in Egypt, which is prevalent in Syria, Lebanon, Palestine, Jordan, Iraq. Pakistan 

and Indonesia. The Z(anbali school is prevalent in the Kingdom of Saudi Arabia, Pakistan, Syria 

and Iraq. See MAHMASSANI, S., Falsafat al-Tashri' fi al-Islam (The Philosophy of 
Jurisprudence in Islam), English Translation by Ziadeh, F., Leiden, The Netherlands, E. J. 
Brill, 1961, pp. 19-39. 

13 LAYISH, Aharon., Saudi Arabian Legal Reform as A Mechanism to Moderate Wahhabi 
Doctrine, 1987, vol. 107, no. 2, Journal of the American Oriental Society. p. 284. 
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regulations are issued by the Council of Ministers and sanctioned by the King. 14 

Administrative regulations apply and supplement the Shari ah. They must 

always be in conformity with the SharPah which remains the supreme law in the 
Kingdom of Saudi Arabia. In the case of any contradiction, however, the Shari ah 

prevails over regulations. 

In February 1927, King `Abd al-'Aziz called the `Ulamä', Islamic scholars, to 

convene a conference in Makkah to clarify their opinions, in respect of the existing 
Ottoman laws prevailing in al- ii4jaz. The conference issued its decision which stated 

that: 

" If there is any of them (Ottoman laws) in al-. fi4iäz, it will be immediately 
abolished and nothing except the pure Shari ah will be applied. " 15 

However, because the sudden abrogation of the existing Ottoman laws would 
have caused confusion in the life and transactions of the people and also of the King's 

wish to ensure legal continuity and contact with the outside world, 16 King `Abd al- 

'Aziz decided to retain the Ottoman laws and to gradually abrogate them at a later 

date. Accordingly, he ordered the attorney general of al- i /az to adhere to the 

Ottoman laws until such time as they were abrogated or replaced by the King. '7 

In an important step to codify and unify the judicial and legal systems, King 

`Abd al-'Aziz ratified the Resolution of the Judicial Institution of 1928, which 

provided that the Planbali school is considered as the basis of the Saudi judicial 

system. This Resolution designated the following ? Ianbali texts as the authoritative 

sources of law, in decreasing order: 

(a)- Shari Muntahä al-Irädät by Mansur al-Bähwati. 

14 SHAMMA, Samir., Law and Lawyer in Saudi Arabia, July 1965, vol. 14, International and 
Comparative Law Quarterly, p. 1035. 

15 WAHBAH, Häfiz., Dlaziyrat al- `Arab fi al-Kann al- `Ashr (The Arabian Peninsula in the 
Twentieth Century), Cairo, Egypt, 1935, pp. 319-321. 

16 MUHAMMAD `ABD AL-DJAWAD, Muhammad., al-Tatawwir al-Tashri{i fi al-Mamlakah al- 
`Arabiyyah al-Sa `Cdiyyah (The Legislative Development in the Kingdom of Saudi Arabia), 
Cairo, Egypt, Cairo University Press 1977, pp. 44-55,67-68. 

17 The Order No. 1166, dated 27/12/1345 A. H. (1927 A. D. ). 
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(b)- Kashif al-Kinn' `an Matn al-Iknä' by the same author. 
(c)- Commentaries of al-Zäd. 
(d)- Commentaries of al- Dalil. 

(e)- If no answer is found then reference may be made to secondary 

sources in Hfanbali legal manuals. 

(f)- If there is no 9[anbali work to answer the question, reference may 
be made to the authorities in the other three main schools (Jfanafi, Maliki and Shafi'i 

schools). 18 As well, the ? fanbali text is not applied in some religious matters if it is 

inconsistent with the tradition and custom prevailing in one of the Saudi provinces 

where, in this case, the reference may be made to the texts of the other main schools 
followed in this province. Moreover, certain aspects, such as the issues of 
inheritances were excluded from the ? fanbali texts by a royal decree. 19 

The discovery of Oil in 1938 led to rapid progress in various spheres. This 

progress required the government, represented by the Council of Ministers and the 

King, to issue a number of relevant administrative regulations, adjusting the 

development in all spheres, particularly in respect of commerce and industry. 

Consequently, the government has promulgated certain regulations such as, the 

Commercial Court Regulation of 1931, the Nationality Regulation of 1954, the 

Companies Regulation of 1965, the Labour and Workmen Regulation of 1969, the 

Arbitration Regulation of 1983 and the Basic Regulation of 1992. 

In fact, although the number of administrative regulations has increased in 

recent years, it can be concluded that the government attempts to achieve an 

acceptable balance between the traditional Islamic legal concepts, and the needs and 

requirements of the modern Saudi Arabia. 20 

18 AMIN, S. H., Middle East Legal Systems, Glasgow, Scotland, Royston Ltd, 1985, pp. 312-13. 

19 The Royal Order No. 514//9, dated 26/07/1353 A. H. (1933 A. D. ). 

20 For discussion of this point, SEAMAN, Bryant W., Islamic Law and Modern Government: 
Saudi Arabia Supplements the Shari'ah to regulate development, 1980, vol. 18, no. 3, Columbia 
Journal of Transnational Law, pp. 479-81. 
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1.1.3 Sources of the legal system 

The sources of the Saudi legal system are divided into four sources as 
follows; the Shari ah (Islamic law), state regulations and resolutions, international 

treaties, and custom and practice. 

1.1.3.1 The Shar? ah (Islamic Law) 

The Shari ah is the supreme source in the Kingdom of Saudi Arabia. All other 

sources must not contradict it otherwise they will be considered null and void. The 

Shari ah governs most legal issues involving property, criminal conduct. marriage, 
inheritance and all matters which are not governed by regulations. There are two 

kinds of the Shari ah sources: 

- The principal sources which are the Kur'jn, the Sunnah (traditions of the 

Prophet Muhammad), the I4/mä` (consensus) and the Kiyäs (analogy). 

- The supplementary sources such as, Isti(isan (juristic preference). 

1.1.3.1[i] The principal sources 

1.1.3.1 [i][AJ The Kur' an 

The Kur'än is the Holy Book of Islam and the primary source of Islamic 

jurisprudence. All Muslims believe the Kur'an is the very word of God. It regulates 

moral, spiritual and social life, especially the relationship between God and human 

beings and also between human beings themselves. 

The Kur'an does not establish a formal system of law providing specific 

solutions to all legal problems inherent in a society. 21 However, it contains general 

principles from which the solutions to these problems are derived. 

21 Ibid., p. 481. 
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1.1.3.1[i][ß] The Sunnah 

The second principal source of the Islamic jurisprudence is the Sunnnah which 
literally means "habitual practice". The Sunnah is the Prophet's sayings, deeds and 
tacit approvals of another's action or practice. It explains the Kur'az and interprets its 

general provisions. Accordingly, when the Kur'an does not expressly set forth a rule 
for an issue, muslims will resort to the Sunnah. 

1.1.3.1[i][C] The Ihm ä' (consensus of the opinions) 

After the death of the Prophet Muhammad and the spread of Islam in various 

parts of the World, new questions to which neither the Kur'an nor the Sunnah stated 

explicit answers arose. The 14/mä`, which literally means "consensus", was then the 

way to meet the needs of changing times. 22 

Consensus is the agreement of Islamic scholars in any special area on a rule 

for a new question, when the existing rule is unclear or is not covered in the two 

principal sources (the Kur'än and the Sunnah). 

Islamic scholars differ in opinion about the meaning of the 1qj»tä`. Some of 

them stipulate for the validity of the I4jmä' that all Islamic scholars in the world 

agree upon a rule for a new question, whereas other scholars stipulate a general 

consensus of opinion amongst Islamic scholars of a particular geographical area. Few 

Islamic scholars assert that binding consensus is limited to agreement of the 

Companions of the Prophet. 23 

22 KARL, David J., Islamic Law in Saudi Arabia: What Foreign Attorneys Should Know, 1991, 

vol. 25, no. 1, The George Washington Journal of International Law and Economics. p. 139. 

23 For further details, MAHMASSANI, S., supra note (12), pp. 76-78; also KOURIDES. Nicolas., 

The Influence of Islamic Law in Contemporary Middle Eastern Legal Systems: The Formation 

and Binding Force of Contracts, 1970, vol. 9, no. 2, Columbia Journal of Transnational Law, 

p. 391. 
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1.1.3.1 [i][D] The Kiy äs (analogy) 

The Ki_yds literally means "analogy". Islamic scholars resort to this source 

when the Kur'än, the Sunnah and the I4jmä' have failed to provide a rule for a new 
issue. This source allows for the application of the same rule in situations where a 

given cause or effect is identical to a cause or effect previously covered by the law. 24 

1.1.3.1[ii] The supplementary sources 

There are other less important sources of Islamic law such as. al-Istihsän 

(juristic preference) which means the deviation from the rule of a precedent to 

another rule for a superior legal reason that requires such deviation. 25 

1.1.3.1 [iii] Minimum Standards of the Shariah 

It is difficult to say that there are specific minimum standards of the Shariah 

by which it can be decided whether any matter or question is permissive or prohibited 

according to the Shariah. However, there are few texts in the Kurerz and the Sunnah, 

ain the main sources of the Shariah, 26 which contain express rules dealing with cert 

matters. For example, usury (interest) is prohibited in the Shariah because the Kuras 

explicitly states that: 

" But Allah (God) hath permitted trade and forbidden usury-27 

24 MAHMASSANI, S., supra note (12), pp. 80-82; also KOURIDES, Nicolas., supra note (23), 

p. 391. 

25 For further details, MAHMASSANI, S., supra note (12), p. 83; also AMIN, S. H., Legal 
Systems in the Gulf States, 1983, Lloyd's Maritime and Commercial Law, p. 72. 

26 For further details, see above. pp. 15-16. 

27 The Holy Kurair., Scrat al-Bakarah 2: 275, English translation of the meanings and commentary, 
revised & edited by Islamic Researches, Iftä', Call and Guidance, The Kinodom of Saudi Arabia, 

1990, p. 127. 
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The Shariah has been sent down for people's interests. So, the Shariah 

scholars have considered that there are five major benefits which must be preserved 

as follows: 28 

The Shariah provides for the preservation of religion, life, offspring, mind 

and material wealth as necessary benefits. The Sharfah has prohibited innovations 

(Bid'ah) in religious rules for the preservation of religion. It has also preserved life 

by imposing retaliation (Kiss) and blood money (Diyah). 

Offspring has been preserved by the prohibition of adultery. Drinking wine or 

any kind of alcohol has been prohibited by the Shariah for the preservation of mind. 

For the preservation of material wealth, the Shariah has encouraged people 

to gain money by lawful manner, and forbidden theft, deceit and taking others' 

possessions without reason. As well, the ShariTah has forbidden usury and gambling 

based on the belief that obtaining something for nothing is inherently immoral and 

wrong. 29 

The prohibition of usury implies that any contract that charges an unusually 

high interest rate or builds in an excessive profit margin will be void as oppressive 

and exploitative. 30 

The matters and questions which have been dealt with by the Shariah can be 

divided into two kinds as follows: 

1.1.3.1 [iii][A] Substantive matters 

The Shariah has expressly prohibited certain substantive matters, such as 

28 For details, see AL-ShATIB I, Abü Isliäk Ibrahim bin Müsä., al-Muwäfakä fi Up! al-Shari'ah 
(The Analogy in the Principles of the SharPah), 2nd ed., vol. 2, Beirut, Lebanon, 1975, pp. 8- 

10; also KHALLAF, `Abd al- Wahhab., Win Us Cl al-Fikh (Principles of the Shari`ah), 17th ed., 
Riyadh, The Kingdom of Saudi Arabia, 1985, pp. 198-201. 

29 COULSON, Noel J., Commercial Law in the Gulf States: The Islamic Legal Tradition, London, 

1984, p. 103. 

30 SLOANE, Peter D., The Status of Islamic Law in the Modern Commercial World, 1988, vol. 22, 

International Lawyer, p. 748. 
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usury, gambling, drinking wine or alcohol, drugs and pig's meat. For example, the 
Kuran contains some verses which explicitly state the prohibition of gambling and 
drinking wine. It states that: 

"O ye who believe! Intoxicants and gambling, Sacrificing to stone, 
And (divination by) arrows, Are an abomination, Of Satan's 
handiwork: Eschew such (abomination), That ye may prosper. "31 

However, there are several substantive matters and questions which have not 
expressly been dealt with in the Shariah. So, Shariah scholars have reached 
different views in respect of these matters. For example, musical instruments where 

many SharPah scholars prohibited them whereas other scholars allowed to listen to 

music and to use musical instruments. - 32 

1.1.3.1[iii][B] Procedural matters 

The Shariah has required that people must respect some procedural matters, 

such as judges and arbitrators must respect the principle of equal treatment of the 

parties to the dispute during the proceedings and also the principle of giving of both 

parties full opportunity to present their claims and evidence. 33 

However, there are some other procedural matters which have not explicitly 

been dealt with in the Shariah. For example, the Shariah scholars have differed in 

respect of the ability of women to act as judges or arbitrators. 34 

Finally, it can be concluded that there are certain matters and questions which 

have expressly been prohibited by the texts of the Shari'ah. So, any contract which 

31 The Holy Kurdn, Srrat al-Ma'dah 5: 90, supra note (27), p. 315. 

32 For further details, IBN HAZIM, `Ali A. S., Al- Muhallä, vol. 9, Beirut, Lebanon, Dar al-'Afäk 
al-Jhadidah, undated, pp. 55-63. 

33 JHIRAH, `Abd al-Mun'am A., Ni &n al-Kada`fial-Mamlakah al-'Arabiyyah al-Sa`cdiyyah 
(Judiciary System in the Kingdom of Saudi Arabia), Riyadh, Public Administration Institute 

Press, 1988, pp. 111-20. 

34 For further details, see below, pp. 139 et esq. 
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deals with one of these matters will be null and void. 

1.1.3.2 State Regulations and Resolutions 

The second source of law in the Kingdom of Saudi Arabia is state regulations 

and resolutions, which are made to deal with the contemporary legal problems arising 
from the rapid development in various domains. 

These regulations should be compatible with the Shari ah principles. 

Consequently, the Shari ah principles will prevail over the regulations if there is a 

conflict between them. The aim of state regulations is not to change the Shari ah 

traditions but to supplement them. 

Indeed, the difference between words "legislation" and it regulation" is only in 

terminology and has no practical significance because the Saudi regulations have all 

the characteristics of secular legislation and have the same force, authority, weight 

and sanction as any appropriate legislation would have in any other jurisdictions. 35 

The official procedure for issuing regulations can be summarised as follows: 

when there is the necessity for regulation in a special sphere, a particular committee, 

formed of legal advisors in the concerned ministry, prepares the text of a proper draft 

regulation. The draft regulation is then submitted to the Division of Experts in the 

Council of Ministers which reviews and revises it. After that, the Division of Experts 

submits the draft regulation to the Council of Ministers for consideration. 

If the Council ratifies the proposed regulation, it will then refer the draft 

regulation to the Consultative Council which reviews it. After that, the Consultative 

Council will send the draft regulation back with its comments and recommendations 

to the Council of Ministers which will study these comments- and submit the draft 

regulation to the King who approves and issues a Royal Decree which will be 

published in the official gazette, `Um al- Kura. 

In addition, all ministers and some heads of government agencies have the 

authority to make administrative resolutions and bye-laws of regulations by 

35 AMIN, S. H., supra note (18), p. 313. 
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ministerial circulars. However, these circulars are not published in the official gazette 

and they have less value than royal decrees. Accordingly, decrees prevail when there 
is any contradiction between them and circulars. 

The number of regulations has recently increased in the Kingdom of Saudi 

Arabia, particularly those regarding business and commercial activities. It is highly 

desirable to give a short summary about the most important regulations. The kinds of 

those regulations may be grouped as follows: 

1.1.3.2[i] Constitutional and Administrative Regulations 

The first regulation governing the constitutional aspects in the Kingdom of 

Saudi Arabia was the Constitutional Instructions of the al-ýfi4jaz issued in 1926 by 

King `Abd al- `Aziz. Indeed, the Kur'dn is deemed to be the written constitution. King 

Sa ̀ ud Ibn `Abd al- `Aziz stated that the Kur'an is the Saudi Constitution: 

" It is our only law on the spiritual way, and also traces our steps in temporal 
relations. Our law is the Kur'jn, the tradition of the Prophet and the 
Orthodox Caliphs and those who followed them; thus, Islam is our social 
doctrine". 36 

On the first of March 1992, King Fahd promulgated three significant 

regulations: 37 the first of which enunciates a basic regulation of government, the 

second regulation creates a new Consultative Council and the third provides for the 

revision of the regulation of provincial government. 

1.1.3.2[i][A] The Basic Regulation 

The Basic Regulation is analogous with a constitution although it reaffirms 

that the true constitution of the Kingdom of Saudi Arabia is the Kurd n and the 

36 EL-AHDAB, Abdul Hamid., supra note (10), p. 581. 

37 The Royal Decrees No. A/ 90, A/91 and A/92, dated 27/08/1412 A. H. (1992 A. D. ). 
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Prophet Muaiammad's Sunnah. The Basic Regulation is divided into nine chapters 
that address the following fundamental subjects: Islam as the state religion, the 

monarchy and its succession, the branches of government, including independence of 
the judiciary and equal access to the courts, social welfare, civil rights, defence, 

external affairs, state finance, and the national economy. 38 

1.1.3.2[i][B] The Consultative Council Regulation 

This Regulation creates a new council which consists of sixty members who 

are appointed by the King for a four-year term. The King nominates a new council 
for another four-year term two months before the expiration of the term of the 

existing council. At least half of the members of the council must be new nominees. 

In accordance with the Consultative Council Regulation Provisions, the 

Council has the power to suggest new regulations and review regulations proposed 

by the Council of Ministers prior to enactment. Its proposed regulations must be 

submitted to the Council of Ministers for consideration. If the Council of Ministers 

approves them, such proposals will also need the approval of the King. Moreover, 

regulations and bilateral and multilateral treaties will be promulgated and amended 

by royal decrees only after the Consultative Council has reviewed them. 39 

Under the Basic Regulation, the King has reserved the right to dissolve the 

Consultative Council and restructure it. 40 

1.1.3.2[i][C] The Provincial Government Regulation 

The aim of this Regulation is to develop and improve the Administrative 

Provinces. The Kingdom of Saudi Arabia is divided into a number of provinces that 

38 KRIIZALIS, Alexander S., Saudi Arabia, 1992, vol. 26, no. 3, The International Lawyer, p. 830. 

39 The Consultative Council Regulation issued by Royal Decree No. A/91, dated 27/08/1412 
A. H. (1992 A. D. ), Arts. 3,13,17, and 18. 

40 The Basic Regulation issued by Royal Decree No. A/90, dated 27/08/1412 A. H. (1992 A. D. ), 
Art. 68. 
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are subdivided into governorates, districts and centres. 
Each province has a provincial council which is chaired by a governor. These 

councils consist of the governor of the governorate and the heads of the branches of 
governmental bodies. The new feature of this regulation is that each provincial 
council also includes at least ten Saudi citizens residing in the province. The 

provincial councils have the powers to determine the needs of their provinces, make 

recommendations for projects and improvements, and discuss the annual budget of 
their provinces. 41 

1.1.3.2[i][D] The Council of Ministers Regulation 

In 1993, a new regulation governing the Council of Ministers was 

promulgated by a Royal Decree. 42 This regulation revised and abrogated a number of 

provisions of the prior Regulation of the Council of Ministers. The Council of 
Ministers is composed of the Prime Minister who presides, the Ministers, the 

Ministers of State and the King's Counsellors. The King who is at the same time the 

Prime Minister appoints the Council's members. 

The Council of Ministers decides national and foreign state policy. It has 

regulatory, executive and administrative powers, it has authority over the activities of 

the different ministries and controls financial affairs. However, the Council does not 

have final power with respect to the ratification of regulations, entering into bilateral 

and international treaties, granting concessions and deciding the annual budget and 

taxes. The final power is in the hands of the King. 

41 The Provincial Government Regulation issued by the Royal Decree No. A/92, dated 27/08/1412 
A. H. (1992 A. D. ), Arts. 1,3,15,16 and 23. 

42 The Royal Decree, No. A/13, dated 03/03/1414 A. H. (1993 A. D. ). 

23 



1.1.3.2[i][E] The Civil Service Regulation 

The Civil Service Regulation issued in 197743 abrogated the Public Official 
Regulation issued in 1971. This Regulation is composed of forty terms. It regulates 
all matters regarding employment, job classification, the qualifications required by an 
employee, and the employees' rights and duties. In addition, the Regulation governs 
all issues concerning wages,. allowances, remunerations, compensations and 

vacations. 

There are a number of implementations which explain and interpret the Civil 

Service Regulation of 1977, for example, the Implementation of Training and the 
Implementation of the classification of employees' wages. 

1.1.3.2[ii] Commercial Regulations 

Many regulations governing the business and commercial field have been 

made since the establishment of the Kingdom of Saudi Arabia. The following is a 

short summary of the most important commercial regulations: 

1.1.3.2[ii][AJ The Commercial Court Regulation 

In 1931, King `Abd al- `Aziz promulgated the Commercial Court Regulation. 44 

This Regulation consists of 631 terms which govern land and maritime commerce, 

bills of exchange and bankruptcy. It also contains elements of agency, commercial 

papers and companies rule which have been replaced by separate regulations. The 

Commercial Court Regulation of 1931 is still in existence today and its provisions 

are valid unless new regulations have abrogated them. 

43 The Royal Decree No. M/49, dated 10/07/1397 A. H. (1977 A. D. ). 

44 The Royal Decree No. 32, dated 15/01/1350 A. H. (1931 A. D. ). 
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1.1.3.2[ii][B] The Investment of Foreign Capital Regulation 

The Foreign Capital Investment Regulation was promulgated in 197945 and 
its Implementation Rules were issued in the same year. 46 The Regulation governs the 

licensing of foreign companies wishing to do business in the Kingdom of Saudi 

Arabia. To invest "Foreign Capital" in the Kingdom, a licence must be obtained from 

the Foreign Capital Investment Committee of the Ministry of Industry and Electricity. 

1.1.3.2[ii][C] The Companies Regulation 

The Companies Regulation issued in 196547 is based on Egyptian commercial 

law which was derived from French commercial law. This Regulation governs 

contracts between two or more persons who undertake to participate in an enterprise 

for profit, with each person contributing a share of money or services and agreeing to 

divide any profits realised or losses incurred. 48 

The forms of doing business authorised by the Companies Regulation of 1965 

are as follow: 

I- Joint Liability Partnership. 

2- Mixed Liability Partnership. 

3- Mixed Liability Partnership by Shares. 

4- Limited Liability Partnership. 

5- Joint Ventures. 

6- Joint Stock Company. 

7- Variable Capital Partnership. 

8- Co-operative Company. 

45 The Royal Decree No. M/4, dated 02/02/1399 A. H. (1979 A. D. ) 

46 The Ministerial Resolution No. 323, dated 10/06/1399 A. H. (1979 A. D. ). 

47 The Royal Decree No. M/6, dated 22/03/1385 A. H. (1965 A. D. ). 

48 The Companies Regulation of 1965, Art. 1. 
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The Companies Regulation of 1965 has been the subject of a number of 

amending decrees in 1967,1982 and 1992.49 

1.1.3.2[ii][D] Other Commercial Regulations 

There are a number of other commercial regulations which were promulgated 
by Royal Decrees. For example, the Commercial Agencies Regulation, the 
Registration of Trade Marks Regulation, the Bank Control Regulation, the 
Commercial Register Regulation, the Regulation of Negotiable Instruments, the 

Exchange Control Regulation and the Commercial Fraud Regulation. 

1.1.3.2[iii] Labour and Social Securities Regulations 

1.1.3.2[iii][A] The Labour and Workmen Regulation 

As a result of the continuous progress in various spheres in the Kingdom of 

Saudi Arabia and the increasing number of foreign workmen, the Kingdom of Saudi 

Arabia issued its Labour and Workmen Regulation in 1969.50 This Regulation 

governs labour contracts and the relationships between employers and workers. It 

deals in detail with the matters concerning employment conditions, wages, safety and 

health and also its provisions regulate the matters of vacation periods, working hours 

and overtime. The Labour and Workmen Regulation of 1969 is applied by two 

committees known as the Primary and the Supreme Committees. 

49 The Royal Decree No. M/5, dated 12/02/1387 A. H. (1967 A. D. ); the Royal Decree No. M/23, 
dated 28/06/1402 A. H. (1982 A. D. ); also the Royal Decree No. M/22, dated 30/07/1412 A. H. 
(1992 A. D. ). 

50 The Royal Decree No. M/21, dated 06/09/1389 A. H. (1969 A. D. ). 
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1.1.3.2[iii][B] The Social Securities Regulation 

This regulation, which was issued in 1969,51 stipulates compulsory social 
security for workers, whether Saudi or foreign, in public or private establishments of 
twenty or more workers with a right to compensation for labour accidents and 
occupational diseases, and for incapacity, illness and death. 

1.1.3.2[iv] Criminal Regulations 

In general, the Shari ah governs most of the kinds of crimes, such as murder 

and theft. However, there are some regulations which govern specific crimes. For 

example, the Bribery Regulation and the Forgery Regulation which were successively 

promulgated in 1961 and 1962 by Royal Decrees. 52 

1.1.3.2[v] Tax Regulations 

Income tax was introduced in the Kingdom of Saudi Arabia by the Royal 

Decree issued in 1950 which was amended in 1956 and has been the subject of 

numerous amending decrees. Income Tax Regulation distinguishes between Saudis 

and foreigners and for this reason, there are two different systems of tax applied in 

the Kingdom of Saudi Arabia. 

Under this Regulation, Saudis are liable only for a direct tax. known as 

Zakäh, which is rated at only 2.5% whereas foreigners are liable for income tax 

which is subdivided into company tax and personal income tax. The Administration 

of ZakSi and Income Tax is responsible for tax matters and tax rates. 

51 The Royal Decree No. M/22, dated 06/09/1389 A. H. (1969 A. D. ). 

52 Further details, MAHMAýW, S., al-'Awda' al-Tashri`yyah fial-Bila'l al-`Arabiyyah 
(Legislative Positions in the Arab Countries), 4th Ed., 1981, pp. 414-15. 
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1.1.3.2[vi] Other Regulations 

There are other regulations which govern other spheres such as, the Residence 

Regulation of 1951, the Nationality Regulation of 1954, the Regulation for Protection 

and Encouragement of National Industries of 1961, the Mining Regulation of 1972 

and the Arbitration Regulation of 1983.53 

1.1.3.3 International Treaties 

International treaties are one of the essential sources for the Saudi legal 

system. An international treaty has the same value as a regulation as if the King had 

ratified it and a special decree issued for it. 54 

The formal procedures when the Kingdom of Saudi Arabia enters into a treaty 

are as follows: 

When the Kingdom of Saudi Arabia wishes to enter into a special treaty, 

whether a bilateral or a multilateral treaty, the relevant ministry prepares a proposal 

and submits it to the Council of Ministers for consideration. The Council of 

Ministers will then submit it to the Consultative Council which will review it and 

record its notes. Then, the Consultative Council sends it back to the Council of 

Ministers which submits it to the King for his approval. The Royal Decree, 

concerning the treaty, will be published in the official gazette, `Um al-Kura. 

1.1.3.4 Custom and Practice 

One of the most important sources of the legal system in the Kingdom of 

Saudi Arabia is custom and practice, particularly modern commercial practice in 

53 ASHERMAN, Jeanne., Doing Business in Saudi Arabia: The Contemporary Application of 
Islamic Law, 1982, vol. 16, The International Lawyer, p. 326. 

54 The council of Ministers Regulation issued by the Royal Decree No. A/13, dated 03/03/1414 A. H. 

(1993 A. D. ), Arts. 20 &23. 
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international trade which has made a significant contribution in the course of the 
development of the contemporary legal system of the Kingdom of Saudi Arabia. 55 

After- the discovery of oil in 1938, the relationships between the Saudi 

businessmen and Government on one hand and foreign parties on the other, 

particularly in the commercial sphere have increased. Many foreign companies, 

especially western companies entered into different types of contracts, such as 
importation and exportation's contracts, and investment contracts with Saudi 

companies and Government. Accordingly, much western legal thinking derived from 

these contracts has gradually affected the Islamic traditions of the Kingdom of Saudi 

Arabia. 56 

These relationships led to issue many state regulations which deal with 

modern commercial and financial questions, such as regulations governing 

commercial agencies, companies, papers, banking transactions and maritime aspects. 

55 AMIN, S. H., supra note (18), p. 313. 

56 Ibid., p. 314. 

29 



1.2 Saudi Judicial System 

It is said that the Saudi judicial system is dual because it is composed of a 
hierarchy of the Shari ah Courts and of various other adjudicative organs. 57 However, 
it seems this reality of the Saudi judicial system is not dual because it can be divided 
into three kinds of judiciary; the Shari ah Courts, the Board of Grievances (the 
Administrative Court) and the Specialised Judicial Organs. This can be concluded, 

principally from the Board of Grievances Regulation of 1982 which explicitly states 
that the Board of Grievances is considered as an independent judicial commission 
linked directly to the King. 58 

The multiplicity of the commissions in the judicial system is not desirable 

because it causes many complicated problems, for instance two or more judicial 

commissions may in certain cases allege that each one has the jurisdiction to decide 

the dispute arising between the parties, or they may in some other cases refuse to 

decide a dispute on the basis that they do not have the jurisdiction to resolve it. 

In 1981, the Council of Ministers issued a resolution for the composition of 

specialised courts for the adjudication of commercial, labour and traffic disputes to 

conform with the regulation issued by the authorities. 59 However, this resolution has 

not been applied so far. 

The plan of the Government to restructure the judicial system tends to 

abrogate the specialised judicial organs and transfer their jurisdictions to the Board of 

Grievances. For example, the Board of Grievances has jurisdiction over all new cases 

that would have formerly been heard by the Commission for the Settlement of 

Commercial Disputes. 60 

57 Ibid., p. 319; also, LERRICK, A. & MIAN, Q. J., Saudi Business and Labour Law, London, 
Graham & Trotman, 1982, p. 217. 

58 The Royal Decree No. M/51, dated 17/07/1402 A. H. (1982 A. D. ), Art. 1. 

59 The Council of Ministers Resolution No. 167, dated 14/09/1401 A. H. (1981 A. D. ). 

60 TURCK, Nancy B., Dispute Resolution in Saudi Arabia, Summer 1988, vol. 22, no. 2. The 
International Lawyer, pp. 419-20. 
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Indeed, this solution does not fit the nature of the Board of Grievances 
because the Board has jurisdiction to determine the disputes in which one of the 

parties is the Government or one of its Agencies. However, the Government has 
declared that this position was temporary until the application of the Council of 
Ministers Resolution No. 167 issued in 1981. 

1.2.1 Institutions of Judiciary 

The institutions of the judiciary can be divided into three divisions as follows: 

- The Shari ah Courts. 

- The Board of Grievances (Administrative Court). 

- Specialised Judicial Organs. 

1.2.1.1 The Shariah Courts 

The Shari ah Courts are governed by the Judicial Regulation issued in 1975, 

and amended in 1975 and in 1981.61 This Regulation states that: 

" Judges are independent with no authority over them in the exercise of their 
duties except the rules of the Shari ah and the valid regulation. " 62 

According to the Judicial Regulation of 1975, there are six qualifications 

required for a person who wants to be a judge. Article 37 of the Regulation stipulates 

the following qualifications: 

a- Person must be a Saudi national. 

b- He must be of good conduct. 

61 The Royal Decree No. M/64, dated 4/7/1395 A. H. (1975 A. D. ), amended by the Royal Decree No. 
M/76, dated 14/10/1395 A. H. (1975 A. D. ) and the Royal Decree No. M/4, dated 1/3/1401 A. H. 
(1981 A. D). 

62 The Judicial Regulation of 1975, Art. 1. 
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c- He has a full legal capacity. 

d- He has a degree from a Saudi Shari ah College, or its equivalent 
provided that he passes a special test presented by the Ministry of 
Justice. 

e- The minimum age is twenty-two years or, in the case of appellate 
judges, forty years. 

f- He was not sentenced to a penalty in a crime of dishonour or 
dismissed from a public position following a disciplinary order, 

even if the disabilities resulting from these matters are later 

removed. 

On the other hand, there are a number of reasons for the removal of judges, 

such as death, resignation, retirement, and the reaching of seventy years of age. 63 

Moreover, there are specific regulatory grounds for removal of judges, such as 

medical reasons preventing performance of judicial duties, the loss of confidence and 

status required by the judicial office and if a judge got a grade of "below average" in 

three successive administrative evaluations. 64 

Shari ah Courts have general jurisdiction in all matters such as civil, criminal, 

personal status, real property, inheritance and family relationships, save those 

excluded by regulations. 

The Judicial Regulation of 1975 establishes the following hierarchical 

system: the Higher Judicial Council, the Appeal Courts, the General Courts and the 

Summary Courts. 

1.2.1.1[i] Summary Courts 

These courts are composed of one judge or more but their judgments are 

made by only one judge. Jurisdiction of these courts was defined by the Minister of 

Justice Resolution issued in 1976 as follows: 

63 Ibid., Art. 85 (a, b and c). 

64 Ibid. , 
Arts. 57,51 and 69; more details LERRICK, A. & MIAN, Q. J., supra note (57), 

pp. 220-22. 
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1- The first summary court has jurisdiction over minor offences, crimes of 
defamation and drinking, but has no power to impose sentences of death or 

amputation. It has also jurisdiction over tort claims arising from wrongs where the 

damage does not exceed one-tenth of the prescribed Islamic compensation of Diyah, 

blood money. 

2- The second summary court has jurisdiction over civil cases where the 

amount in dispute does not exceed 8,000 Saudi Riyals except cases regarding real 

property and marriage-related matters. 

3- When there is only one summary court, it has jurisdiction over all the 

matters within jurisdiction of the first and second summary courts. 65 

1.2.1.1[ii] General Courts 

The General Courts have universal jurisdiction over all other civil, criminal 

and personal status cases. Each court consists of one judge or more. However, all 

judgments are made by one judge except sentences of death, stoning or amputation 

which must be rendered by a three judge panel. 

1.2.1.1[iii] Appeal Courts 

There are two appellate courts, one sits in Riyadh and hears appeals from the 

Central, Northern and Eastern Provinces, whereas the other sits in Makkah and hears 

appeals from the Southern and Western Province. 

The Chairman of the Court of Appeal is selected on the basis of absolute 

seniority. Judgments of the lower courts must be appealed within fifteen days of the 

parties' receipt of notification. 

The Courts of Appeal are divided into three departments: those which have 

the power to review criminal cases, personal status cases and cases which do not fall 

65 AL al-SHAY KH, H. A., al-Tanzin al-Kadä'i ft al-Manilakah al- `Arabiyyah al-Sa `cdiyyah 

(The Judicial Organisation in the Kingdom of Saudi Arabia), The 2nd Ed. , 
Jeddah. The 

Kingdom of Saudi Arabia, Tuhamah li al-Nashr, 1983, pp. 55-56. 
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in the first two categories. Departments are bound by their own prior judgments and 
by that of other departments. 

In addition, the Council of Ministers Resolution No. 167 of 1981 stated that 

the Appeal Courts establish two departments for reviewing judgments issued from 

the Commercial, Labour and Traffic Courts. However, these departments have not 
been established yet because this Resolution has not been applied so far. 

Three judge panels hear ordinary appeals but a panel of five judges is needed 

to hear appeal against sentences of death, stoning, or amputation. Judgments of the 

Appeal Courts are final except for sentences of death, stoning, or amputation. 

The Appeal Courts have General Committees, composed of all members of 

the court and have both administrative and judicial functions. In addition, the Appeal 

Courts have powers either to confirm and finalise the judgments of the lower courts 

or send them back to the lower courts for retrial or with specific directions. If the 

original trial judge declines to comply with the order of the Appeal Court and insists 

on his view and judgment, then the Appeal Court has the authority to vacate the 

original judgment and refer the case to another judge for retrial. 

1.2.1.1[iv] The Supreme Judicial Council 

The Supreme Judicial Council is the highest authority in the Shari ah judicial 

system. It consists of ten members and a chairman who holds the rank of minister. 

The Supreme Judicial Council performs administrative, consultative and judicial 

roles. The council functions in the form of two committees. 

1.2.1.1[iv][AJ Permanent Committee 

The Permanent Committee is composed of five full-time members of the rank 

of chairman of an appellate court. It has jurisdiction to review all sentences of death, 

stoning or amputation, to study matters submitted by the King and to express 

opinions on judicial issues when requested to do so by the Minister of Justice. 

The Permanent Committee may authorise the criminal investigation or 
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prosecution of judges. If a judge is confined on suspicion of a criminal act, the 
Committee must be notified within twenty-four hours. It has the power to order his 

release with or without bail, or to order his detention. In the latter case, the 
Permanent Committee may set the detention period and, if needed, extend it later. 66 

1.2.1.1[iv][B] General Committee 

The General Committee consists of the chairman, the Permanent Committee's 

members and five part-time members. The latter are an appeal court chairman or his 

deputy, the Deputy of Minister of Justice and the three most senior chairmen of the 

general courts sitting in Makkah, al-Madinah, Riyadh, Jeddah, al-Dammära and 

Djayzan. 

The General Committee has limited judicial roles. It has jurisdiction to 

deviate from prior precedent and to establish a new precedent. Moreover. it has the 

authority to state general principles of Islamic law in response to legal questions 

submitted to it by the Ministry of Justice, it has supervisory powers over the 

judiciary, it has the authority to organise the lower courts and has disciplinary powers 

against judges. 

Finally, the General Committee may hear appeals from judges who have 

received grades of "below-average" during routine inspections and whose grades 

have been confirmed by the Administrative Inspection Committee. The decisions of 

the General Committee are final. 67 

1.2.1.2 The Board of Grievances (Administrative Court) 

The Board of Grievances is one of the two types of courts in a classical 

Islamic legal system. 68 It was created by regulation promulgated in 195569 which has 

66 LERRICK, A& MIAN, Q. J., supra note (57), p. 224. 

67 Ibid., pp. 224-25. 

68 LONG, David E., The Board of Grievances in Saudi Arabia, 1973, vol. XXVII, The Middle East 
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been supplemented in piecemeal fashion over the years. 70 In 1982, a comprehensive 
Royal Decree promulgated and reconstituted the Board of Grievances as an 
administrative court, similar to the French Conseil d' Etat. 7' 

The Board of Grievances is an independent judicial commission with ties to 
no governmental authority other than the King. 72 It consists of the chairman, one or 
more deputies to the chairman, members trained in the Shari ah and regulatory law, 

and technical and administrative attaches. The judicial members are afforded the 

same rights and guarantees as those given to the Shari ah judges and are subject to 
the same duties. 73 

The seat of the Board of Grievances remains in Riyadh but the Chairman of 
the Board has the power to establish branches according to need. At the present time, 

the Board of Grievances has three branches established in Jeddah, al-Daminam and 
Abhä. Moreover, there are six panels of the Board of Grievances which have been 

established to hear cases involving public works contracts disputes. Three of these 

panels sit in Riyadh; one sits in Jeddah; one sits in al-Damman and one sits in Abhä. 

Each panel is composed of three judges. 74 

The panels must consist of Saudi Shari ah-trained judges who are assisted by 

consultants, who are usually non-Saudi Arab legal advisors with experience in 

administrative law. 75 

There is also the Committee of Administrative Matters for Board Members, 

Journal, pp. 71-72. 

69 The Royal Decree No. 2/13/8759, dated 17/09/1374 A. H. (1955 A. D. ). 

70 The Board of Grievances Resolution No. 3570/1, dated 01/12/1379 A. H. (1959 A. D. ) and the 
Council of Ministers Resolution No. 818, dated 17/05/1396 A. H. (1976 A. D ). 

71 The Royal Decree No. M/51, dated 17/07/1402 A. H. (1982 A. G ). 

72 The Board of Grievances Regulation of 1982, Art. 1. 

73 Ibid., Arts. 2 and 16. 

74 MAHASSNI, H. & GRENIEY, N. F., Public Sector Dispute Resolution in Saudi Arabia: 
Procedures and Practices of Saudi Arabia's Administrative Court, 1987, vol. 21, no. 3, The 
International Lawyer, p. 835. 

75 TURCK, Nancy B., supra note (60), p. 420. 

36 



which is composed of the Board Chairman or his Deputy and six members whose 

ranks are at least Judge (B) Rank chosen by the Board Chairman. This Committee 

has administrative functions similar to those of the Supreme Judicial Council in the 

Shari'ah Courts System. 76 The General Commission is composed of all working 

members of the Board with the Chairman. 

The Board of Grievances has general jurisdiction to adjudicate the disputes to 

which the Government or one of its entities is a party, whether they arise from a 

government contract, from an administrative ruling or from other administrative acts. 

Under the Foreign Capital Investment Regulation of 1979, a foreign investor 

has the right to appeal to the Board of Grievances in cases where there has been 

questionable withdrawal of a licence to invest, a denial of the incentives provided by 

the Regulation, or an order to liquidate the business. 

77 The Board of Grievances has jurisdiction to enforce foreign judgments, such 

as the judgments issued by the courts of the Arab League States which they are 

enforced according to the provisions of the Arab League Convention of 1952 on the 

Enforcement of Foreign Judgment and Awards because the Kingdom of Saudi Arabia 

has not ratified the Riyadh Convention on the Judicial Co-operation between the 

States of the Arab League concluded in 1983 yet. 78 

In 1989, the Branch of the Board of Grievances, sitting in Jeddah, decided to 

enforce some foreign judgments issued by the commercial court of a State (England) 

not a party to the Arab League Convention of 1952. However, these decisions were 

subject to appellate review before the Appellate Review Committee which abrogated 

them on the basis of there has not been any treaty between the Kingdom of Saudi 

Arabia and England regarding the enforcement of foreign judgments. For example, 

the Judgment issued in the Case of F. S. K. R. Co. (Finnish company) v. S. Co. for R. 

76 The Board of Grievances Regulation of 1982, Arts. 4,17 and 19. 

77 The Ministerial Order No. 251 of 1379 A. H. (1959 A. D. ). 

78 TURCK, Nancy B., Arbitration in Saudi Arabia, 1990, vol. 6, no. 3, Arbitration International, 

p. 290; also SAMT, F. M., al-Taukin al-Tidläial-Dawli(International Commercial 

Arbitratioiz), 2nd Ed., Amman, Jordan, 1992, p. 82. 
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& D. (Saudi company) is one of these judgments. 79 Accordingly, a trial de novo 

would be required with Saudi Law as the applicable law. 8° 

Moreover, the Board has jurisdiction to hear disciplinary cases brought by the 

Supervision and Investigation Committee against public officials and specified 

regulatory criminal offenders prosecuted by that body. Bribery and forgery crimes are 

investigated by the Committee and tried before the Board. 8' 

Finally, the Board of Grievances has jurisdiction over all cases that would 

have formerly been brought before the Commission for the Settlement of 

Commercial Disputes (CSCD) from the 31st of December 1987. Accordingly, all 

issues that were within the jurisdiction of the CSCD, such as distributorship and 

service agency disputes, all non banking commercial matters involving private 

litigants, and all disputes involving the Companies Regulation will continue to be 

adjudicated by the Board of Grievances. 82 

The Board of Grievances judgments are made by majority vote and reviewed 

before being finalised by the Board's Chairman or his Deputy who ratifies the 

judgment or refers it to the Appellate Review Committee for further consideration. 

The Appellate Review Committee then ratifies or modifies the judgment or submits it 

to the original committee for further consideration before a final judgment is made. 

The appeal of final judgments is made to the King who either refers a case to the 

Board for retrial or refuses the appeal. 

1.2.1.3 The Specialised Judicial Organs 

There are a large number of specialised judicial organs in the Kingdom of 

79 The Judgment of the Board of Grievances No. 438/T/3, issued in the Case No. 186/21K, dated 

09/11/14 10 A. H. (1990 A. D. ). 

80 KRITZALIS, Alexander S., supra note (38), p. 823. 

81 LERRICK, A. & MIAN, Q. J., supra note (57), pp. 259-61. 

82 TURCK, Nancy B., supra note (60), pp. 419-20; also SIMPSON, Paul M., Saudi Arabia: 

Reorganisations of judicial system, August 1987, International Financial Law Review, pp. 45-46. 
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Saudi Arabia. It is rare that any State regulation is issued without a provision either 
establishing a secular commission to have jurisdiction over disputes arising under the 
regulation, or establishing the competence of an existing secular commission to 
adjudicate disputes arising thereunder. Each commission has limited jurisdiction 

according to the provisions of the regulation governing it. This sub-section will 
discuss the most important specialised judicial organs as follows: 

1.2.1.3[i] The Commission for the Settlement of Commercial 

Disputes (CSCD) 

The Commission for the Settlement of Commercial Disputes is the most 
important judicial commission for private commercial litigation in the Kingdom of 
Saudi Arabia. It was established in Jeddah in 1926, in the name of the Commercial 

Court, to settle disputes arising between merchants. 

In 1955, the Court was abolished and there was a move to constitute two or 

more Commercial Courts. In 1962, the Minister of Commerce and Industry issued an 

order creating two committees where the Primary Committee holds sessions in 

Riyadh, Jeddah, and al-Dammam, and the Appellate Committee sits in Riyadh. 

In 1965, the Minister of Commerce and Industry was impelled to constitute 

the Commission for the Resolution of Commercial Disputes83 which was integrated 

with the Commission for the Settlement of Companies Disputes in 1967 to form the 

Commission for the Settlement of Commercial Disputes. 

The Commission for the Settlement of Commercial Disputes has three 

branches which sit in Riyadh, Jeddah and al-Dammain. Each is composed of three 

members, of whom two are trained in the Shari ah and appointed by the Minister of 

Justice, and the third is a legal advisor trained in regulations and appointed by the 

Minister of Commerce. 

This Commission has general commercial jurisdiction and applies the 

provisions of the Commercial Court Regulation of 1931. It has jurisdiction to settle 

83 The Minister of Commerce and Industry Order No. 262, dated 1384 A. H. (1965 A. D. ). 
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disputes arising between merchants, shippers, brokers, moneychangers and also all 

non banking commercial disputes. It also resolves disputes arising from the 

application of the Companies Regulation, the Service Agency Regulation. and the 
Trademarks Regulation, and imposes the penalties prescribed therein. 

However, the Commission has no jurisdiction neither over criminal cases in 

the commercial context, which are handled by the Public Prosecutor, nor, as a rule, 

over disputes concerning real property. 84 

In December 1987, a very important Royal Decree was issued and moved all 
jurisdictions of the Commission for the Settlement of Commercial Disputes to the 

Board of Grievances. Accordingly, all cases arising since that date are submitted to 

the Board of Grievances. The Commission for the Settlement of Commercial 

Disputes has jurisdiction to decide all cases arising before that date. 85 

The parties must firstly bring their case to the regional governor who then 

submits it to the Commission for the Settlement of Commercial Disputes. 86 

Decisions of the Commission are final and enforceable if the non-prevailing 

party has accepted the judgment in writing or if the period of appeal has elapsed. The 

methods of appeal are various through the regional governor, the -Minister of 

Commerce, and the King , or directly to the Commission itself. 

In 1970, decisions of the Commission became final and enforceable with the 

prohibition on the parties to appeal these decisions and on non-prevailing parties to 

bring the same case to the Shari ah Courts. 87 This step is incompatible with the right 

of litigants to appeal decisions before a supreme commission or at least before the 

Minister of Commerce, especially that there were certain cases which involved large 

amounts. 

84 LERRICK, A. & MIAN, Q. J., supra note (57), p. 241. 

85 See above., p. 30. 

86 The Commercial Court Regulation of 1931, Art. 459. 

87 The High Order No. 1018, dated 18/10/1390 A. H. (1970 A. D. ). 
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1.2.1.3[ii] The Commercial Papers Committee (CPC) 

The Commercial Papers Committee was established in 1968 as a committee 
within the Ministry of Commerce. 88 This Committee has jurisdiction over claims 
involving bills of exchange, cheques, and promissory notes. 

It has five branches sitting in Riyadh, Jeddah, al-Damni.: tn, al-Kasen and al- 
'Ansä'. Each branch consists of a three-member panel, of whom a chairman is trained 
in the Shari ah and nominated by the Ministry of Justice, and two are legal experts 

nominated by the Ministry of Commerce. In 1986, the case load in both Riyadh and 
Jeddah was so heavy that a single judge, and not a three-member panel, was assigned 

to each case in these cities. 89 

The parties may directly bring their case to the Committee, or cases may also 
be referred by the Civil Rights Directorate of the Police. The non-prevailing party can 

appeal a Commercial Paper Committee judgment within fifteen days of notice of its 

issue. Appeal is brought to the Legal Committee (LC) in the Ministry of Commerce 

which can confirm, amend or quash the judgment. 

According to the Minister of Commerce Resolution No. 487 issued in 1991, a 

number of protest offices were established in some of the Saudi Chambers of 

Commerce and Industry, such as Riyadh Chamber of Commerce and Industry, Jeddah 

Chamber of Commerce and Industry, al-Dammau Chamber of Commerce and 

Industry, and al-Madnzah Chamber of Commerce and Industry. A legal advisor from 

the Legal Division in each Chamber of Commerce and Industry usually deals with the 

disputes regarding the Commercial Papers where he firstly attempts to resolve them 

amicably or he will refer these disputes to the Commercial Papers Committee if he is 

unable to reach a satisfactory settlement. 90 

88 The Ministry of Commerce and Industry Resolution No. 354, dated 05/11/1388 A. H. (1968 A. D. ). 

89 TURCK, Nancy B., supra note (60), p. 422. 

90 The Minister of Commerce Resolution No. 487, dated 19/06/1411 A. H. (1991 A. D. ). 
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1.2.1.3[iii] The Committee for the Settlement of Banking Disputes 
(CSBD) 

In late 1985, a Resolution by the Minister of Commerce stated that disputes 

arising between banks and their customers out of banking contracts and transactions 
would be referred to the Legal Committee in the Ministry, 91 which is composed of 
three legal advisors employed or seconded to the Ministry of Commerce, rather than 
the Commission for the Settlement of Commercial Disputes or the Commercial Paper 
Committee. 

Some legal writers questioned the legality of this resolution because the 
Commission for the Settlement of Commercial Disputes and the Commercial Paper 

Committee had been established by resolutions of the Council of Ministers and their 
jurisdiction could not be superseded by a ministerial resolution. 

Pursuant to the Council of Ministers Resolution No 729/8,92 a three-member 

conciliation committee was established within the Saudi Arabian Monetary Agency 

(hereinafter referred to as SAMA), the Central Bank, to study cases between banks 

and their customers unrelated to commercial paper. At the same time, the 

Commission for the Settlement of Commercial Disputes and the Shari ah Courts 

were ordered to suspend hearings of all banking disputes and refer them to the Office 

of the Presidency of the Council of Ministers for transfer them to the SAMA 

Committee. 

The SAMA Committee can recommend freezing of bank accounts, the 

attachment of assets and restrictions on foreign travel of litigants. It can also request a 

government agency to cease dealing with a special customer involved in dispute. 

In fact, the Resolution does not clarify whether the Committee for the 

Settlement of Banking Dispute is able to issue final adjudications or only make 

recommendations, not binding on the parties because this Committee must submit the 

dispute to the Court with jurisdiction for decision of the case, that is to one of the 

91 The Minister of Commerce Resolution No. 822, dated 13/04/1406 A. H. (1985 A. D ) 

92 The Council of Ministers Resolution No. 729/8, dated 07/10/1407 A. H. (1987 A. D ) 
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Shari ah Courts or the Board of Grievances, if it fails to arrive at a settlement. 
In practice, the Committee for the Settlement of Banking Disputes firstly 

attempts to resolve a dispute by the conciliation. But, if it fails to reach a satisfactory 

conciliation between the parties to the dispute, it will issue a final and binding 

decision on the case. 

1.2.1.3[iv] Customs Committees (CC) 

The Customs Regulation issued in 195393 creates the Customs Committees to 

deal with cases involving smuggling or attempted smuggling. 

Each Primary Committee consists of four customs officials and one legal 

advisor. Decisions of these Committees are made by a majority vote and they are 

subject to appeal within fifteen days of the party's receipt of notification of the 

decision. Otherwise, the decision becomes final and enforceable. The right to appeal 

is limited to the defendant and the General Director of Customs. 

There are two Appeal Customs Committees sitting in Riyadh and Jeddah. 

They are composed of three members and decide on all appeals submitted from the 

Primary Customs Committees within their territorial jurisdiction. All decisions are 

made by a majority vote and they must be approved by the Minister of Finance and 

National Economy. 

1.2.1.3[v] The Committees for the Settlement of Labour Disputes 

(CSLD) 

The Labour and Workmen Regulation of 1969 creates two levels of 

committees for the settlement of labour disputes as follows: 

1- The Primary Committees. 

2- The Supreme Committee. 

The Primary Committees sit in Riyadh, Jeddah, and al-Damm iin. Each is 

93 The Royal Decree No. 425, dated 05/03/1372 A. H. (1953 A. D. ). 
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composed of a three-member panel. The chairman of each Primary Committee must 
hold a degree in the Shariah and at least one of the other two members of the 

committee must hold a degree in the Shari ah or law. 

The Primary Committees have final jurisdiction over: 

a- Disputes where the amount involved does not exceed 3,000 Saudi 

Riyals. 

b- Stays of execution of unlawful termination. 

c- Disputes regarding fines or requests for exemptions from fines. 

Additionally, the Primary Committees have jurisdiction, in the first instance 

over all other labour disputes. 

The Supreme Committee, sitting in Riyadh, is a five-member panel which is 

composed of three representatives of the Ministry of Labour and Social Affairs, one 

from the Ministry of Commerce, and one from the Ministry of Petroleum and 

Mineral Resources. 

When a labour dispute arises, it will be brought to the Labour Office at the 

place where the employee is working. If the Labour Office fails to prepare an 

amicable settlement between the parties, it will then submit the case to the Primary 

Committee existing in its territory. 

Decision of the Primary Committee which does not have final authority can 

be appealed within thirty days of the party's receipt of the notification of the decision 

before the Supreme Committee, which can vacate the decision in whole or in part. 

Judgments of the Supreme Committee are final and enforceable. 

1.2.1.3[vi] Other Specialised Judicial Organs 

There are also numerous specialised judicial organs which have limited 

jurisdiction pursuant to their regulations. For example, the Commercial Agency 

Commission, the Commission for Combating Commercial Fraud, the Commission 

for Combating Narcotics and the Commission for the Impeachment of Ministers. 
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Chapter two 

Development and types of 

arbitration in the Kingdom of Saudi Arabia 

After clarifying the legal and judicial systems in the Kingdom of Saudi Arabia 
in chapter one, chapter two will deal with the development and types of arbitration in 

the Kingdom of Saudi Arabia. It will be divided into two sections. The first section 
will be devoted to discussing the periods of the development of arbitration in the 
Kingdom of Saudi Arabia. The second section will focus on the types of arbitration 

which are ad hoc and institutional arbitrations, and domestic and international 

arbitrations. 

2.1 Development of arbitration 

in the Kingdom of Saudi Arabia 

2.1.1 Introduction 

Arbitration is now one of the most important methods to which the parties 

have recourse to resolve their disputes, particularly the disputes arising from 

international trade transactions. 

The concept of arbitration was one of the oldest rudimentary methods of 

settling disputes in the primitive communities. After the appearance of the concept of 

the state and the establishment of courts which have become the natural means of 

resolving disputes, the importance of arbitration as a means of settling disputes was 

reduced. However, this importance has increased because of the expansion of 

international trade and the rapid development in the modern communications in the 

World. 
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In general, arbitration is an institution of private law because the parties to the 
dispute entrust to ordinary persons to determine their dispute instead of the 
competent judicial court. As well, the parties to the dispute have the right to choose 
the members of the arbitral tribunal, the procedural and substantive laws governing 
arbitration, the place of arbitration and so on. 

2.1.1.1 Reasons for resorting to arbitration 

The business community today uses arbitration for a variety of reasons. Some 

of these reasons can be summarised as follows: 2 

(1)- Arbitration offers the parties the opportunity to choose their own 

arbitrators who may be more technically competent to settle a complicated 

contractual dispute than the judges in the court. 

(2)- Arbitration is resorted to in order to resolve disputes that do not fall 

within the jurisdiction of courts, particularly when the parties wish to revise and 

amend their long-term contract or to fill gaps left by them. 

(3)- Arbitration also offers the parties, who do not want details of their 

disputes to be disclosed in open court, the opportunity to settle their disputes in 

secrecy. 

(4)- Arbitration saves the parties both time and money. It improves the 

administration of justice because arbitration reduces the procedural formalism and 

delay. 

(5)- Arbitration is viewed as a means of continuing the contractual and 

commercial relationships between the parties in future. 

t FAHMI, Aýmad M., Diräsah MCxjazah lil Tahkin al-Tid1&i al-Dawli (Brief Studyfor 
International Commercial Arbitration), Riyadh, The Kingdom of Saudi Arabia, Undated, p. 11. 

2 For further details see, DAVID, Rene., Arbitration in International Trade, Deventer. The 
Netherlands, Kluwer Law & Taxation Publishers, 1985, pp. 10-27; SAYEN, G., Arbitration, 
Conciliation, and the Islamic Tradition in Saudi Arabia, 1987, vol. 19, no. 2, University of 
Pennsylvania Journal of International Business Law, p. 224; TURCK, Nancy B., Dispute 
Resolution in Saudi Arabia, Summer 1988, vol. 22, no. 2, The International Lawyer. p. 434; and 
also REDFERN, Alan & HUNTER, Martin., Law and Practice of International Commercial 
Arbitration, 2nd Ed., London, Sweet & Maxwell, 1991, pp. 23-24. 
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On the other hand, the main defect in the arbitral process is that the arbitral 
tribunal has limited powers. For example, the arbitral tribunal does not have the 
power to coerce witnesses who refuse to attend before it. Moreover, it does not have 
the power to enforce the arbitral award by itself but the assistance of the court of the 
state where the award will be enforced is necessary. 

2.1-1.2 Nature of Arbitration 3 

Determination of the nature of arbitration will assist to know the method in 

which the applicable rules of the arbitral process are determined and their scope 
delimited. 4 As well, the attitude of national courts to the arbitral process will depend 

on the nature of arbitration and its relationship with national legal systems. 5 

The nature of arbitration has been the subject of long argument and discussion 

amongst legal writers. It will be desirable to consider the various theories of 

arbitration which include the contractual, the jurisdictional, the mixed or hybrid, and 

the autonomous theories. This is done in summary form. 

2.1.1.2[i] The Contractual Theory 

This theory emphasises the contractual nature of arbitration. The origin and 

continuity of arbitration depend on the mutual consent of the parties which is 

reflected in their agreement to submit disputes to arbitration. In this agreement, the 

parties determine the kind of arbitration, whether ad hoc or institutional, select the 

3 For further details, LEW, Julian D. M., Applicable Law in International Commercial Arbitration; 
A Study in Commercial Arbitration Awards, New York, Oceana Publications, INC, 1978, pp. 51 

et esq; CHUKWUMERIJE, Okezie., Choice of Law in International Commercial Arbitration, 
Westport, Connecticut & London, Quorum Books, 1994, pp. 9 et esq; FOUCHARD, Philippe, 
GAILLARD, Emmanuel & GOLDMAN, Berthold., TraitOde l'Arbitrage Commercial 
International, Paris, Litec, 1996, pp. 11 et esq; also DAVID, Rene., supra note (2), pp. 76 et esq. 

4 DAVID, Rene, supra note (2), p. 77. 

5 WILNER, I., Determining the Law Governing Performance in International Commercial 
Arbitration: A Comparative Study, 1965, vol. 19, Rutgers Law Review, p. 650. 
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persons who act as arbitrators, choose the place and language of arbitration, and 
determine the time limits of arbitration and the procedures governing the arbitral 

process. G 

Arbitration is wholly voluntary in character where the contract containing an 

arbitration clause is a voluntary agreement between the parties. The law does not 

impose on the parties to conclude this contract, nor does it give one party power to 

impose it on another.? 

According to this theory, arbitration is wholly a product of the agreement of 

the parties. The theory argues against the influence and intervention of the State in 

the arbitral process. It also considers the arbitrator as an agent of the parties and his 

award then becomes binding on them as the principals. 8 

The arbitral award takes its existence from a valid arbitration agreement 

concluded by the parties. It is voluntarily enforced by the parties or otherwise it can 

be executed by the courts not as recognising and enforcing the judgment of another 

court, but as an unexecuted contract. 9 

However, the theory does accept the fact that national law and courts can 

influence the arbitration proceedings and the award where courts will not enforce an 

arbitration agreement concerning a subject-matter reserved by the lex fori for their 

exclusive jurisdiction and they will also not enforce an award which is contrary to 

their public policy or where the arbitral tribunal failed to respect the fundamental 

notions of natural justice, such as giving both parties equal opportunity to present 

their case. 10 

6 LEW, Julian D. M., supra note (3) see note no. (69.1), p. 63. 

7 KELLOR, F., Arbitration in Action, New York, Harper and Brothers, 1941, p. 8. 

S CHUKWUMERIJE, Okezie., supra note (3), p. 10. 

9 LEW, Julian D. M., supra note (3) see note no (71.4), p. 64. 

10 Ibid., p. 56. 
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2.1.1.2[ii] The Jurisdictional Theory 

This theory focuses on the power and authority of the State to control and 

regulate all arbitrations which are held within its territory. It maintains that the 

validity of the arbitration agreement, the power of arbitrators and enforcement of the 

arbitral award all derive from particular national laws. Therefore, arbitration can not 
be carried on without the rules of the applicable laws which give arbitrators power to 

hear and decide the dispute, and which enforce the award issued by the arbitrators. 
The intentions of the parties mentioned in their arbitration agreement can only 

be binding to the extent they are recognised by the law of place of arbitration. 

Moreover, arbitrators have no powers to act without delegated authority by the law of 

State in which they propose to act. In the absence of this delegated authority, the 

award will be invalid and without any legal effect. I 

If the arbitral award is not voluntarily enforced by the parties the winning 

party will apply to the competent court for making an enforcement order in the same 

manner as a court judgment is enforced. Thus, one legal writer considered that in 

reality an arbitral award is still only a draft judgment, and it becomes a final 

judgment when the competent authority has adopted it by making an exequatur. 12 

This theory is useful because it emphasises the importance of national laws in 

the conduct of arbitration. However, it does not give sufficient regard to the role of 

the parties' agreement which is important to the existence of arbitration. ' 3 

2.1.1.2[iii] The Mixed or Hybrid Theory 

The contractual and jurisdictional theories of arbitration are both essentially a 

one-dimensional evaluation of the nature of arbitration. 14The mixed or hybrid theory 

11 Ibid., p. 52. 

12 Ibid., see reference mentioned in note (67.2), p. 63. 

13 CHUKWUMERIJE, Okezie., supra note (3), p. 12. 

14 Ibid., p. 12. 
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recognises the dual nature of arbitration where although arbitration derives its 

effectiveness from the agreement of the parties reflected in the arbitration agreement, 

it has a jurisdictional nature involving the application of the rules of procedure 

mentioned in legal system. 15 

Arbitration begins as a private agreement between the parties. It carries on 

according to particular procedure determined by the parties. It ends with an award 

which has binding legal force and effect, and which the competent court will be 

prepared to recognise and enforce. 16 

This theory gives a fuller picture to the nature of arbitration. It clearly 

considers an arbitration agreement as a contract between the parties. The arbitration 

proceedings, however, must be regulated by some national law. '7 

2.1.1.2[iv] The Autonomous Theory 

According to this theory, arbitration can not be classified as purely contractual 

or jurisdictional, but has an autonomous character. 

The autonomous theory of arbitration looks at the aims and objectives of 

arbitration rather than to its structure. A complete picture of arbitration can only be 

presented by looking to its use and purpose, and the way in which it answers the 

needs of businessmen. Thus, the main advantage of arbitration is not the 

enforceability of the award, but rather the speed and flexibility of the proceedings. 18 

Both arbitration agreements and awards are enforceable not as contracts nor 

as a concession on the part of enforcing sovereign State, but rather as an important 

requirement for the smooth functioning of commercial relations. 19 

15 SAUSER-HALL, G., L'Arbitrage en Droit International PrivO, 1952,44-I, Ann. Ins. Dr. Int'l, 
p. 469 mentioned in LEW, Julian D. M., supra note (3), p. 57. 

16 REDFERN, Alan & HUNTER, Martin., supra note (2), p. 8. 

17 LEW, Julian D. M., supra note (3), p. 58. 

18 Ibid., p. 59. 

19 Ibid., p. 60. 
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Finally, an understanding of the aims and purpose of arbitration is useful in 

appreciating the nature of arbitration. However, this theory is inadequate in 

understanding the need for some rules of national law to regulate arbitration. Without 

these rules, how can the integrity of the arbitral process be ensured? And how can it 

be guaranteed that arbitrators respect the explicit intentions of the parties'? '° 

2.1.1.2[v] The position in the Kingdom of Saudi Arabia 

Arbitration has a jurisdictional nature than a contractual one in the Kingdom 

of Saudi Arabia because although the arbitration is a product of the parties' 

agreement to submit their disputes to it the Saudi laws, the Arbitration Regulation of 

1983 and its 

Implementation Rules of 1985, have control over the way in which the arbitration 

agreement and award will be enforced. The Saudi laws also give the local courts 

significant powers in the conduct of the arbitral process. Thus, arbitration agreements 

must be approved by the Saudi courts before the commencement of the arbitration 

proceedings, the procedure rules of the Arbitration Regulation of 1983 should be 

respected, and courts issue enforcement orders of arbitral awards. 

It is not surprising that the Saudi law given its history, exercises strong 

control and supervision over arbitration. The reasons for this control will be set forth 

when the periods of development of arbitration in the Kingdom of Saudi Arabia are 

explained in the next sub-section. 

2.1.2 Development of arbitration in the Kingdom of Saudi 

Arabia 

The Shari ah, which is the supreme law in the Kingdom of Saudi Arabia, 

20 CHUKWUMERIJE, Okezie., supra note (3), p. 14. 
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recognises the concept of arbitration as a method of settling the disputes but places 

some significant limitations on it, such as arbitrators must be Muslims. 

The Kur'dh contains a number of verses which adopt arbitration. For 

example, the verse of Surat al-Nisä' which expressly provides for arbitration in 

matrimonial disputes: 

" If ye fear a breach between them twain, appoint (two) arbiters, one 
from his family and the other from hers. If they seek to set things 
aright, Allah (God) will cause their conciliation: For Allah hath full 
knowledge, and is acquainted with all things. "21 

In addition, the Prophet Muöammad and his Companions had recourse to 

arbitration as a means of resolving disputes. For example, the arbitration between the 

early Muslims, led by the Prophet Muiitammad on the one hand and a Jewish tribe on 

the other hand in al-Madnzah. 22 

Arbitration was also practised as an useful method to settle the dispute 

regarding the supreme sovereignty of the Caliphate itself between `Ali Ibn 'Ab%Tälib, 

the fourth Caliph, and Mu `äwiyah Ibn 'Abi-Sufyac. The result of the arbitration was 

the loss of `Ali and the instatement of Mu `awiyah as the fifth Caliph of all Muslims. 23 

Shari ah scholars have reached different opinions in respect of the concept of 

arbitration. Certain of them think that arbitration is a form of conciliation and close 

to settlement where the arbitral award is not binding on the parties to the dispute 

unless those parties accept this award after its issue by the arbitrators. 

However, many Shari ah scholars think arbitration is close to the concept of 

litigation as the arbitral award is binding on the parties to the dispute whether or not 

they accept it. 24 

21 The Holy Kur'jn. , 
Slrat al-Nisä' 4: 35, English translation of the meanings and commentary, 

revised & edited by Islamic Researches, Iftä', Call and Guidance, The Kingdom of Saudi Arabia, 
1990, p. 220. 

22 For details see, note (83) mentioned in SAYEN, G., supra note (2), p. 228. 

23 For details see, Ibid., p. 229; also NADER, M. J., Conciliation and Arbitration in Saudi Arabia 
under the Chambers of Commerce and Industry, Jeddah, The Kingdom of Saudi Arabia, Sahar 
Printing Press, Undated, p. 1. 

24 For further details see, EL-AHDAB, Abdul Hamid., Commercial Arbitration with the Arab 
Countries, London, Graham & Trotman, 1990, pp. 18 et esq; SALEH, Samir., Commercial 
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Arbitration as a means of settling disputes had been accepted by King `Abd 

al- `Aziz before the promulgation of the establishment of the Kingdom of Saudi 

Arabia in 1932. He entered into some bilateral treaties which contained clauses 

submitting any dispute arising out of the performance of these treaties to conciliation 

and arbitration, such as the Treaty for the Determination of the Boundaries between 

Nad d Sultanate and the Government of the East of Jordan concluded on the 2nd of 

November 1925 and also Makkah Treaty for the Friendship and Good Vicinity 

Neighbourhood concluded between al-ýli4jaz Kingdom and Nadid Sultanate and its 

attachments on the one side, and the Kingdom of Iraq on the other side on the 7th of 

April 1931.25 

Moreover, after the establishment of the Kingdom of Saudi Arabia in 1932, 

the Kingdom of Saudi Arabia has not changed its policy in respect of the inclusion of 

provisions referring any dispute arising from the execution of the bilateral treaties 

concluded between it and other countries to conciliation and arbitration, such as al- 

7ä'if Treaty between the Kingdom of Saudi Arabia and Yemen concluded on the 20th 

of May 1934 and Baghdad Treaty between the Kingdom of Saudi Arabia and Iraq on 

the 2nd of February 1936.26 

In fact, the Saudi judicial institutions resented the introduction of any system 

which might lead to minimising their own jurisdiction. Accordingly, the influence of 

arbitration as a means of resolving the disputes was absent in practical reality. 

In recent years, however, the position of the judicial institutions has changed 

because of the rapid progress of business and commercial sphere and also the 

Arbitration in the Arab Middle East, London, Graham & Trotman, 1984, pp. 20 et esq; also 
AMIN, Sayad H., Commercial Arbitration in Islamic and Iranian Law, Tehran, Iran. Vahid 
Publications, 1988, pp. 33 et esq. 

25 MUUAMMED, Ahmad A., Mabd' Taswiyah al-Mundz`ä al-Dawliyyah bil Turuk al-Silmiyyah 
fi al-Mu `dzad ä al-Dawliyyah lil Mamlakah al- `Arabiyyah al-Sa `Cdiyyah (The Principle for 
the Settlement of International Disputes by the Amicable Means in the International Treaties 
of the Kingdom of Saudi Arabia), 1991, no. 5, Saudi Studies, p. 74; also AL-RASHIYDI, Ahmad 
H-., al-Talzkin al-Dawli fi al-Khibrah al- `Arabiyyah al-Mu `acirah (International Arbitration in 
the Contemporaneous Arabic Experience), June 1990, Arabic Affairs, pp. 117-118. 

26 MUHAMMAD, Ahmad A., supra note (25). p. 73; also AL-RASHIYDI, Ahmad H., supra note 
(25), p. 118. 
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existence of a special arbitration regulation governing the arbitral process. 
The development of arbitration in the Kingdom of Saudi Arabia can be 

divided into two categories: 

- Development of arbitration regarding private parties. 

- Development of arbitration regarding the State or one of its agencies. 

2.1.2.1 Development of arbitration regarding private parties 

Before the issue of the Arbitration Regulation 1983, there was no specific 

regulation which governed matters concerning the arbitral process. There are a few 

regulations containing some provisions which regulate certain issues of arbitration, 

for example, the Commercial Court Regulation of 1931, the Labour and Workmen 

Regulation of 1969 and the Chambers of Commerce and Industry Regulation of 

1980. Accordingly, arbitration between private parties has been sporadic. 

In addition, the enforcement of arbitral awards issued in ad hoc arbitration 

before 1983 was left to the parties themselves, and the courts had the power to grant 

or refuse the enforcement of these awards. 

One legal writer considers that the resorting of courts to experts for their 

views with respect to technical matters is deemed a type of arbitration. 27 However, 

the judges in the courts are not bound to comply with the experts' opinion whereas 

the decisions of arbitrators are binding. 

This part may be subdivided on the basis of arbitration rules which are 

mentioned in some regulations into four points as follows: 

2.1.2.1[i] The Commercial Court Regulation of 1931 

The first modern rules governing commercial arbitration proceedings in the 

Kingdom of Saudi Arabia were the rules existing in the Commercial Court 

27 HEJAILAN, Salah., National Reports; Saudi Arabia, 1979, vol. IV, The Yearbook of 
Commercial Arbitration, p. 163 
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Regulation issued in 1931. These rules were abrogated by the Royal Decree No. 

M/46 promulgated in 1983. 

The Commercial Court Regulation of 1931 contained a few rules which 

govern the arbitral process between private parties. These rules granted the 

Commercial Court powers to supervise the enforcement of arbitration agreements 

and awards. However, the State following the advice of its Islamic scholars, who 

wished to unify the legal system in the framework of the Shari ah Courts suppressed 

the Commercial Court. This position did not lead to the abrogation of the 

Commercial Court Regulation of 1931 which remained in force and the rules relating 

to arbitration continued to have theoretical existence. 28 

The Commercial Companies Regulation issued in 1965 contains provisions 

regarding the establishment of the Commission for the Settlement of Commercial 

Disputes which ignored the arbitration rules existing in the Commercial Court 

Regulation of 1931. Consequently, arbitration became optional and the enforcement 

of arbitral awards depended on the wish of the parties to the dispute. Courts would 

not enforce either the arbitration agreement or the arbitral award. 

Articles 493 to 497 in the Commercial Court Regulation of 1931 deal with 

some aspects of arbitration. These Articles governed the form and contents of the 

arbitration agreement, the appointment of arbitrators, time limits, some aspects of the 

arbitration proceedings, such as the testimony of witnesses, the possibility of 

challenging the arbitral award before the Court and the need for the approval of 

arbitral awards by the Court before their enforcement. It is provided that an arbitrator, 

whose nomination had been confirmed by the Court, could not be dismissed by the 

parties. 

Such Articles also required that the parties to the dispute respect some formal 

rules, such as arbitration agreements must be certified by a notary public before their 

execution. It followed therefrom that : 

1- Arbitration clauses in contracts signed before the dispute arose are invalid. 

28 HUSHAN, Mohammed., The Arab Gulf Countries, A paper presented to the Euro-Arab 
Arbitration Conference held in Port EL Kantaoui, Tunisia, 24-27 September 1985, London, 
Published by Lloyd's of London Press Ltd, 1987, pp. 22-23. 
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2- Any violation of the formal rules may cause the invalidity of an arbitration 

agreement. 29 

2.1.2.1[ii] The Labour and Workmen Regulation of 1969 

The Labour and Workmen Regulation issued in 1969 allows employers and 

employees to submit their disputes to arbitration instead of to the Primary Committee 

for the Settlement of Labour Disputes. The parties may nominate a sole arbitrator, or 

one or several arbitrators for each of them in order to resolve their dispute. If the 

parties disagree upon the appointment of the umpire, the President of the Primary 

Committee of the place of work will appoint him. In fact, it would be better if the 

arbitration agreement includes time limits and sets out certain procedures, such as the 

date of the first session. 

The parties can appeal the arbitral award unless the arbitration agreement 

states that the arbitral award is final and binding. Appeal is brought to the Supreme 

Committee for the Settlement of Labour Disputes. 

The Labour and Workmen Regulation of 1969 stipulates that an arbitration 

agreement must be filed with the Primary Committee that has the jurisdiction to 

decide the dispute. Moreover, the arbitral award must be registered with that same 

Primary Committee within one week following its making. 3o 

2.1.2.1[iii] The Chambers of Commerce and Industry Regulation of 

1980 

This part will concentrate on the major elements which assist the Chambers 

of Commerce and Industry in the Kingdom of Saudi Arabia to have jurisdiction to 

practice and administer arbitration among their members. In the second section of 

29 EL-AHDAB, Abdul Hamid., supra note (24), p. 589. 

30 The Labour and Workmen Regulation of 1969, Arts. 183,184 and 187; for further details, 
TURCK, Nancy B., supra note (2), pp. 430-31. 
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this chapter, the roles of the Chambers of Commerce and Industry as regards 

permanent institutional arbitration will be treated in detail. 31 
In 1980, an important regulation governing the Chambers of Commerce and 

Industry was promulgated by a Royal Decree. 32 This Regulation has given the 

Chambers of Commerce and Industry the right to administer and resolve commercial 

and industrial disputes by conciliation and arbitration. 33 

In 1981, the Implementation Rules of this Regulation were made by the 

Minister of Commerce Resolution No. 1871. They contain some provisions 

regulating the procedures applicable to commercial arbitration where one or more of 

the parties is a member of a Saudi Chamber of Commerce and Industry. 

The first Chamber of Commerce and Industry in the Kingdom of Saudi 

Arabia, which was established in Jeddah in 1946, practised conciliation and 

arbitration amongst its members as one of its obligations and duties. 34 

There is an argument between legal writers with regard to the influence of the 

Arbitration Regulation issued in 1983 on the jurisdiction of the Chambers of 

Commerce and Industry to administer arbitration. This argument will be discussed in 

the next section in the part concerned with the institutional arbitration as a type of 

arbitration in the Kingdom of Saudi Arabia. 

2.1.2.1 [iv] The Arbitration Regulation of 1983 

In a very important step to promote the role of arbitration as a means of 

settling disputes arising from commercial transactions, the Council of Ministers 

decided to ratify the Arbitration Regulation by the Resolution No. 164 on the 4th of 

April 1983. The King also gave his approval by the Royal Decree No. M/46 on the 

25th of April 1983. This Regulation was published in the Official Gazette, 'Um al- 

31 See below, pp. 64 et esq. 

32 The Royal Decree No. M/6, dated 22/4/1400 A. H. (1980 A. D. ). 

33 The Chambers of Commerce and Industry Regulation of 1980, Art. 5 (H). 

34 NADER, M. J., supra note (23), p. 1. 
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Kura, on the 3rd of June 1983. 

In 1985, its Implementation Rules were issued by the Council of Ministers 

Resolution No. 7/2021/M. These Rules have clarified numerous aspects regarding 

arbitration and specifically answered many of the questions left unanswered by the 

Arbitration Regulation of 1983.35 

The Arbitration Regulation of 1983 has given clear answers in respect of the 

arbitrators; their number, appointment, qualifications, replacement and fees, the 

language of arbitration, the applicable law, the method of making of the arbitral 

awards and their enforcement. 

The main characteristics adopted by the Arbitration Regulation of 1983 may 

be classified as follows: 

(1)- This Regulation does not distinguish between the arbitration of 

commercial disputes and the arbitration of other forms of disputes, such 

as civil and real estate disputes. 

(2)- It recognises the validity of arbitration clauses concerning future 

disputes. 

(3)- It grants the Saudi Courts significant powers in the conduct and 

supervision of the arbitral process. 36 

In recent years, the application of arbitration as a method of resolving 

disputes has extended to cover new aspects in the commercial domain, such as 

insurance disputes. 37 Moreover, the Committee, in order to mediate disputes between 

Saudi commercial agents and their principals or former principals, encourages the 

parties to submit their disputes to arbitration if they do not agree upon a settlement. 38 

The Arbitration Regulation of 1983 and its Implementation Rules of 1985 

35 ALLAM, Niel F., Arbitration in the Kingdom: The New Implementation Rules, August 1985, 
vol. 8, no. 8, Middle East Executive Reports, p. 9. 

36 CHAUDHRI, M. & CLODFELTER, Mark A., Commercial Arbitration in the Kingdom, July 
1985, vol. 8, no. 7, Middle East Executive Reports, p. 9. 

37 SFEIR, George N., The Saudi Approach to Law Reform, 1988, vol. 36, The American Journal of 
Comparative Law, p. 739. 

38 KRITZALIS, Alexander S., Saudi Arabia, 1992, vol. 26, no. 3, The International Lawver, p. 828. 
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will be the main subject-matter of this thesis and they will be discussed in details in 

the following chapters of this thesis. 

2.1.2.2 Development of arbitration regarding the Government or one 

of its Agencies 

It is desirable to summarise the most important steps which the Saudi 

Government and one of its Agencies took with respect to the submission of their 

disputes to international commercial arbitration. The details and reasons for these 

steps will be set forth in the next section under the topic of the international 

arbitration as a type of arbitration-39 

From the early days of oil exploration until the 1950s, arbitration was the 

primary and favourable method of settling disputes between the Saudi Government 

or one of its Agencies and foreign private parties. 4o The Saudi Government used to 

include arbitration clauses in concession contracts concluded with foreign companies 

for the excavation of oil and other natural resources, such as the concession contract 

between the Kingdom of Saudi Arabia and the Arabian American Oil Company 

(Aramco) which contains an arbitration clause submitting any dispute between them, 

relating to the contract to arbitration. 

In addition, the Kingdom of Saudi Arabia has become a party in the 

Convention of the Arab League of Nations concerning the Enforcement of Judgments 

and Awards since 1954. This Convention states that the arbitral awards issued in any 

of the Contracting States of the Arab League will be enforced in the other 

Contracting States. 

The Riyadh Convention for the Judicial Co-operation concluded on the 6th of 

April 1983 has replaced the above convention and the Riyadh Convention contains 

the same provisions in respect of the recognition and enforcement of the arbitral 

39 See below, pp. 71 et esq. 

40 SAYEN, George., supra note (2), p. 214. 
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awards issued in any of the contracting states of the League. 41 However, the 

Kingdom of Saudi Arabia has not ratified the Riyadh Convention of 1983 ý'et. 42 

The Saudi Government's attitude toward international arbitration changed to 

the contrary after the loss by the Kingdom of Saudi Arabia in the famous Aramco 

Arbitration. 43 

This new attitude was confirmed by the Council of Ministers Resolution No. 

58 dated 17/1/1383 A. H. (1963 A. D. ) which was a reaction to the arbitral award 

made in the Aramco Case. 

The Resolution No. 58 forbade the submission of the dispute arising between 

the Saudi Government or one of its Agencies on the one hand, and private parties on 

the other to arbitration, whether a domestic or an international arbitration, without 

prior approval from the Council of Ministers. However, this Resolution contains 

certain exceptions as follows: 

(1)- Concession agreements where the Kingdom of Saudi Arabia finds "an 

ultimate interest" in including arbitration clauses in these agreements. 

(2)- Technical disputes may be resolved by arbitration. Consequently, the 

United States Army Corps of Engineers has inserted clauses providing 

for binding arbitration of technical disputes in its contracts to be executed 

in the Kingdom of Saudi Arabia. 

The Resolution No. 58 has continued to apply so far, in spite the fact that the 

Kingdom of Saudi Arabia entered into certain international conventions which permit 

the resort to arbitration as a means of settling disputes. 

In 1976, the Kingdom of Saudi Arabia concluded an agreement with the 

American Overseas Private Investment Corporation (OPIC) containing a clause 

which refers to arbitration any dispute between the Saudi Government or one of its 

41 SAM-1, F. M., al-Talzkin al-Tidj&ial-Dawli (International Commercial Arbitration). 2nd Ed., 
Amman, Jordan, 1992, pp. 81-95. 

42 TURCK, Nancy B., Arbitration in Saudi Arabia, 1990, vol. 6, no. 3, Arbitration International, 

p. 290. 

43 Aramco Case will be explained in international arbitration in the next section, see below, 

pp. 73 et esq. 
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Agencies and an American investor guaranteed by OPIC. aa 
This agreement was the first step to reduce the scope of the prohibition 

mentioned in the Resolution No. 58 issued in 1963. However, American investors 

can only profit from this agreement. A similar agreement is in force between the 
Kingdom of Saudi Arabia and Germany. 45 

In 1980, the Kingdom of Saudi Arabia acceded to the Washington 

Convention on the Settlement of Investment Disputes between States and Nationals 

of Other States of 1965, providing for arbitration as a method of resolving investment 

disputes between member States and nationals of other States who are parties to the 

Convention. Consequently, a State and a foreign private party may agree in writing 

upon referring to the International Centre for the Settlement of Investment Disputes 

(ICSID), as constituted under the Convention, any dispute arising out of an 

investment contract. The Kingdom of Saudi Arabia reserved the right to not refer all 

matters relating to petroleum and relating to national sovereignty to the arbitration of 

ICSID. 46 

The ratification of the Washington Convention of 1965 re-establishes and 

promotes the possibility of foreign parties submitting their disputes with the Saudi 

Government or any of its Agencies to international arbitration. Moreover. this step is 

deemed a substantial shift in the Saudi Policy concerning international arbitration. 47 

Neither the Government nor any governmental agency is known to have 

entered into any contract with a foreign private party containing an ICSID arbitration 

clause. 48 All matters regarding this Convention will be discussed in detail in Chapter 

44 EL-AHDAB, Abdul Hamid., supra note (24), p. 604. 

45 LERRICK, A. & MIAN, Q. J., Saudi Business and Labour Law, London, Graham & Trotman, 
1982, p. 181. 

46 Ibid., p. 181. 

47 ROUS, Simon., Arbitration in Saudi Arabia, August 1980, Saudi Business, p. 19; also MEED 
Staff., Saudi Arabia accedes International Arbitration, 1979, vol. 2, no. 11, Middle East 
Executive Reports, p. 8. 

48 MOANE, Eduardo., Saudi Arabia and ICSID, January 1993, vol. 16, no. 1, Middle East 
Executive Reports, p. 8. 
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seven. 49 

In January 1994, the Kingdom of Saudi Arabia ratified the New York 

Convention on the Recognition and Enforcement of Foreign Arbitral Awards of 

1958. so This ratification is considered a great step forward for international 

arbitration in the Kingdom of Saudi Arabia. All matters concerning this Convention 

will be examined in detail in Chapter seven of this thesis. si 

49 See Chapter seven, pp. 399 et esq. 

50 The Royal Decree No. M/11, dated 16/7/1414 A. H. (1994 A. D. ). 

51 See Chapter seven, pp. 403 et esq. 
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2.2 Types of arbitration 

This section regarding the types of arbitration can be divided into two sub- 
sections. The first sub-section will be devoted to deal with ad hoc and institutional 

arbitrations, whereas domestic and international arbitrations will be the subject of the 

second sub-section. 

2.2.1 Ad hoc and institutional arbitrations 

An ad hoc arbitration is conducted under the rules of procedure which may be 

selected to suit the facts of the dispute by the parties to dispute. These rules may be 

drawn up by the parties to the dispute or by the arbitral tribunal, or by some 

combination of the two or by one of the non-commercial international institution, 

such as the UNCITRAL Arbitration Rules. 

By contrast, an institutional arbitration is conducted by one of many specialist 

arbitral institutions under its own rules of arbitration. 52 The International Chamber of 

Commerce (ICC), the American Arbitration Association (AAA) and the International 

Centre for the Settlement of Investment Disputes (ICSID) are good examples. 

2.2.1.1 Ad hoc arbitration 

Ad hoc arbitration may arise on the basis of an arbitration clause or of a 

submission agreement. In this type of arbitration, the parties to the dispute have broad 

powers to choose substantive and procedural laws governing the arbitral process, and 

also to nominate the arbitral tribunal. Consequently, the co-operation of the parties to 

52 Further details see CRAIG, W. Laurance, PARK, William W. & PAULSSON, Jan., International 
Chamnber of Commerce Arbitration, 2nd Ed., New York, London & Rome Oceana Publications, 
INC,; and Paris, ICC Publishing S. A., 1991, p. 50; also REDFERN, Alan & HUNTER, Martin., 

supra note (2), p. 13. 
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the dispute is necessary for an efficient and effective ad hoc arbitration. 
On the other hand, the major defect in ad hoc arbitration is that the party 

unwilling to resort to arbitration may take advantage by delaying the arbitration 

proceedings. 

In many important contracts involving a state party, disputes arising from 

these contracts are conducted on the basis of an ad hoc arbitration, particularly the 

disputes concerning oil concession contracts, such as the Aramco Arbitration-53 

In the Kingdom of Saudi Arabia, many arbitrations are carried out on ad hoc 

basis. There is no doubt that in ad hoc arbitration the arbitral tribunal has all powers 

entrusted to it by the Arbitration Regulation of 1983. At the same time. the arbitral 

tribunal must take into consideration and respect the procedural supervision of the 

judicial authority originally having jurisdiction over the dispute because the 

enforcement of the arbitral award requires an enforcement order which should be 

made by this competent authority. 

According to the provisions of the Arbitration Regulation of 1983, the parties 

in ad hoc arbitration have powers to appoint arbitrators and to fix the time limits and 

arbitration procedure in their arbitration agreement. This agreement should be filed 

and approved by the authority originally having jurisdiction over the dispute which 

supervises the arbitral process from its outset to the enforcement of the arbitral 

award. 54 

2.2.1.2 Institutional arbitration 

As mentioned above, the Chambers of Commerce and Industry Regulation of 

1980 and its Implementation Rules of 1981 have granted the Saudi Chambers of 

Commerce and Industry the authority to administer arbitration and to become the 

permanent arbitration institutions in the Kingdom of Saudi Arabia. 55 

53 CRAIG, W. Laurance, PARK, William W. & PAULSSON, Jan., supra note (52), p. 56. 

54 The Arbitration Regulation of 1983, Art. 6. 

55 See above, pp. 56 et esq. 
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In respect of the number of arbitration cases that have been resolved under the 

auspices of the Saudi Chambers of Commerce and Industry, secretaries of arbitration 
in Riyadh, Jeddah and al-Damintim Chambers of Commerce and Industry. which are 
the main Saudi Chambers of Commerce and Industry, informed me that there are no 

official statistics on this matter. However, the Secretary of arbitration in Riyadh 

Chamber of Commerce and Industry provided me the following statistics in respect 

of the number of arbitration cases administered under the supervision of Riyadh 

Chamber of Commerce and Industry; 

- In 1987, there were six arbitration cases where three of them were decided 

in the same year. 

- In 1988, there were seven arbitration cases where four of them were 

resolved in that year. 

- In 1989, there were fourteen arbitration cases where only two cases decided 

in that year. 

According to the Chambers of Commerce and Industry Regulation of 1980, 

the Saudi Chambers of Commerce and Industry have jurisdiction to resolve 

commercial and industrial disputes by arbitration, if these disputes were referred to 

them by the parties to the dispute. 56 The Implementation Rules of this Regulation 

embody some provisions governing the arbitral process. These provisions govern the 

time period, the nomination of the arbitrators and their replacement, and the 

procedure to be followed before the arbitral tribunal. 

Where two Saudi merchants or industrialists belonging to one Chamber of 

Commerce and Industry agree to settle a dispute amongst them by arbitration, they 

should present a written request signed by them to the Chairman of the Board of 

Directors of their Chamber. 57 

The arbitral tribunal is usually composed of three arbitrators. each party 

appoints an arbitrator by himself and the Chairman of the Chamber appoints a neutral 

arbitrator to preside over the arbitral tribunal. If any arbitrator fails to appear or 

56 The Chambers of Commerce and Industry Regulation of 1981, Art. 5(h). 

57 The Chambers' Rules of Implementation of 1981, Art. 49. 
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apologises himself from attendance without a justified excuse, the Chairman of the 
Chamber will nominate someone to replace him. 

The presiding arbitrator sets the hearing date and notifies it to the parties to 

the dispute after consultation with other arbitrators. Each party has the right to be 

represented by a counsel at the hearing. The arbitral award should be made within 

three months of the first hearing date and signed by the presiding arbitrator and at 
least one of the other arbitrators, unless the parties to the dispute have agreed upon 

otherwise. The parties to the dispute are entitled to a copy of the award. 

Where the two parties to the dispute belong to more than one Chamber of 
Commerce and Industry, or where one of them is a foreigner, the written request 

signed by them should be presented to the President of the Board of the Saudi 

Chambers of Commerce and Industry who assumes the role regarding the 

appointment of the presiding arbitrator. As well, the arbitral process takes place in 

accordance with the same procedure. 58 The Legal Department in each Chamber of 

Commerce and Industry usually acts as the clerk of the arbitral process where it 

selects one of its staff as the secretary of arbitration. 

It is highly desirable to define the parties who have the right to resort to 

arbitration under the supervision of the Saudi Chambers of Commerce and Industry. 

There are two kinds of persons that may be parties to the Chambers Arbitration; a 

member of a Saudi Chamber and a foreigner who has a dispute with one of its 

members. 

2.2.1.2[i] A member of a Saudi Chamber of Commerce and Industry 

Membership of a Saudi Chamber of Commerce and Industry is not restricted 

to a merchant or to an industrialist in the narrow sense but any legally organised self- 

employed person, such as a doctor, lawyer, engineer, marine agent and real estate 

agent can be a member in a Saudi Chamber of Commerce and Industry. According to 

this wide definition, some legal writers consider that any member of a Saudi 

58 Ibid., Arts. 49-54. 
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Chamber of Commerce and Industry can resort to the Chambers Arbitration-59 

By contrast, some other legal writers think that the arbitration provisions 

existing in the Chambers of Commerce and Industry Regulation of 1980 and its 

Implementation Rules of 1981 use limiting words (merchant, industrialist and 

commercial and industrial disputes). For example, Article 5(h) of the Chambers of 
Commerce and Industry Regulation of 1980 states that: 

" The settlement of commercial and industrial disputes by arbitration if 
the parties agree to refer the dispute to them (the Chambers). " 

Moreover, Article 49 of the Chambers' Rules of Implementation of 1981 
provides that: 

" Where two Saudi merchants or industrialists belonging to one Chamber 
of Commerce and Industry agree to resolve a dispute among them by 
arbitration. " 

Accordingly, those legal writers think that the right to have recourse to 

arbitration is restricted merchants and industrialists who are members in the 

Chambers of Commerce and Industry. 

However, the Chambers of Commerce and Industry in practice grant all their 

members, whether merchants, industrialists, lawyers or engineers, the right to have 

recourse to the Chambers Arbitration on the basis that these members have the same 

rights and obligations stated in the Chambers of Commerce and Industry Regulation 

of 1980 and its Implementation Rules of 1981. 

2.2.1.2[ii] A foreigner having a dispute with a member of a Saudi 

Chamber of Commerce and Industry 

Foreign party means any non-Saudi natural or legal person. One legal writer 

deems that the rules applicable to non-Saudis should apply to the case where one of 

the parties has a Saudi nationality but he is not a member of any Saudi Chamber of 

59 NADER, M. J., supra note (23), pp. 9-10. 
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Commerce and Industry. 6o 

Before the issue of the Arbitration Regulation of 1983, some Saudi Chambers 

of Commerce and Industry, particularly Jeddah Chamber of Commerce and Industry 

broadly practised arbitration even though the arbitral award generally remained not 
binding. The enforcement of the arbitral award was dependent on the conviction of 
the governor of the province that the award is fair. 61 A party was entitled to ask the 

governor to enforce the arbitral award issued in his case. 

When disputes are between foreign and Saudi private parties, the foreign 

party usually prefers that arbitration takes place under the auspices of Jeddah 

Chamber of Commerce and Industry which has long experience and a reputation for 

integrity. The award resulting from arbitration is likely to be enforced without de 

novo review of the merits of the dispute. 62 

The issue of the Arbitration Regulation of 1983 caused strong argument 

whether or not the Saudi Chambers of Commerce and Industry were stripped of their 

jurisdiction to administer and settle disputes by arbitration. 

One legal writer considers that the Saudi Chambers of Commerce and 

Industry have in fact lost their competence to administer and resolve disputes by 

arbitration because the Chambers are not one of the authorities originally having 

jurisdiction over the dispute. These authorities may be one of the following: 

1- The Shari `ah Courts. 

2- The Board of Grievances. 

3- The Commission for the Settlement of Commercial Disputes. 63 

4- The Committee for the Settlement of Labour Disputes. & 

60 LERRICK, A. & MIAN, Q. J., supra note (45), p. 191, mentioned in note (75). 

61 HUSHAN, Mohammed., supra note (28), p. 4. 

62 MOORE, Michael T. & LOTT, Lesile J., Arbitration under the Saudi Legal System, February 
1981, vol. 4, no. 2, Middle East executive Reports, p. 13. 

63 The competence of this Commission was moved to the Board of Grievances , see above, Chapter 

one, p. 30. 

64 SALEH, Samir., supra note (24), pp. 296-97. 
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By contrast, some legal writers deem that the Saudi Chambers of Commerce 

and industry still have their jurisdiction to administer and settle disputes among their 

members by arbitration if they wish because the Royal Decree No. M/46 regarding 
the Arbitration Regulation of 1983 expressly states that only the arbitration 

provisions existing in the Commercial Court Regulation of 1931 are repealed. 
Consequently, it can be concluded that the intention of Saudi legislator does not aim 
to abrogate the arbitration provisions existing in the other regulations, such as the 
Labour and Workmen Regulation of 1969, and the Chambers of Commerce and 
Industry Regulation of 1980 and its Implementation Rules of 1981.65 

It seems that the arbitration provisions existing in the Chambers of Commerce 

and Industry Regulation of 1980 and its Implementation Rules of 1981 are valid. But, 

at the same time, the Saudi Chambers are not one of the authorities originally having 

jurisdiction over the dispute. In general, the Board of Grievances is the competent 

authority to resolve commercial disputes. Article 10 of the Arbitration Regulation of 

1983 states that the parties to the dispute have the right to adopt a "special clause" in 

their arbitration agreement which refers any problem arising during the arbitral 

process, such as the resignation of one or more of arbitrators to a particular 

institution. 

Accordingly, the parties to the dispute may insert a special clause in their 

arbitration agreement which defines one of the Saudi Chambers of Commerce and 

Industry as a particular institution to resolve any question arising during the arbitral 

process. In this case, the authority originally having jurisdiction over the dispute, 

such as the Board of Grievances does not intervene on the basis that the Chambers of 

Commerce and Industry Regulation of 1980 and its Implementation Rules of 1981 

contain arbitration provisions which are capable of settling questions which may 

arise during arbitration proceedings. 66 

However, the Saudi Chambers of Commerce and Industry are not judicial 

bodies and have no enforcement powers by themselves to review and enforce the 

65 NADER, M. J., supra note (23), p. 7; also ALLAM, Niel F., supra note (35), p. 15. 

66 EL-AHDAB, Abdul Hamid., supra note (24), pp. 596-97. 
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arbitral awards. 67 

2.2.2 Domestic and international arbitrations 

The parties to domestic arbitration are normally the citizens or residents of the 

same country. In domestic arbitration, arbitration takes place inside the country and 
its law applies to the dispute. 

Whereas, arbitration is considered international, when the parties to the 
dispute are from different countries or the dispute relates to international trade, such 

as the movement of goods between two or more countries. 

The distinction between domestic and international arbitrations is important 

in practice because amongst countries which have a developed law of arbitration, it is 

commonly recognised that more freedom may be allowed in an international 

arbitration than is usually allowed in a domestic arbitration-68 

2.2.2.1 Domestic arbitration 

In the Kingdom of Saudi Arabia, domestic arbitration means that the parties 

to the dispute should be Saudis or one of them is a foreigner residing in the Kingdom 

of Saudi Arabia. The Arbitration Regulation of 1983, and other Saudi substantive and 

procedural laws are applicable and the arbitration takes place inside the Kingdom of 

Saudi Arabia. 

Domestic arbitration may be either an institutional arbitration. such as the 

Chambers of Commerce and Industry Arbitration, or an ad hoc arbitration. As well, it 

may result either from an arbitration clause or a submission agreement. 

The Arbitration Regulation of 1983 does not distinguish between domestic 

67 SAYEN, George., supra note (2), mentioned in note (150), p. 242. 

68 REDFERN, Alan & HUNTER, Martin., supra note (2), p. 14. 
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and international arbitrations. However, before this Regulation, it had been 

distinguished between these types of arbitration. For example, the Saudi Government 

approved an international concession agreement containing an arbitration clause 

between a Saudi Governmental Agency and the Auxirap Company in 1965, although 

according to the Resolution No. 58 issued in 1963 such an arbitration clause was 

forbidden in domestic arbitration. 69 

Some legal writers think that arbitration in which one of the parties is the 

Saudi Government or one of its Agencies is prohibited in all cases, whether it is 

domestic or international, unless the consent of the President of the Council of 

Ministers is obtained. 7o However, other legal writers have formed the opinion that the 

prohibition of the Saudi Government or one of its Agencies to resort to arbitration 

applies only to arbitration held outside the Kingdom of Saudi Arabia. 71 

It seems that the second opinion is without merit because Resolution No. 58 

contains a general provision which prohibits the Saudi Government and its Agencies 

to resort to arbitration, whether domestic or international arbitration. unless the 

President of the Council of Ministers has granted the Saudi Government or one of its 

Agencies the permission to resort to arbitration. 

2.2.2.2 International arbitration 

It can be said that arbitration is international where disputes arising out of the 

contracts regarding circulation of goods or other products across frontiers or where 

the disputes arise from contracts concluded between nationals of different countries 

or between states and nationals of other countries. In general, an arbitration is 

69 EL-AHDAB, Abdul Hamid., Arbitration in Saudi Arabia under the New Arbitration Act, 1983 

and its Implementation Rules of 1985,1986, vol. 3, no. 5, Part 1, Journal of International 

Arbitration, p. 32. 

70 VAN DEN BERG, Albert Jan., National Reports, Saudi Arabia, The Yearbook of Commercial 

Arbitration, 1984, p. 10; also AL-SAMMAN, Yahya., The Settlement of Foreign Investment 

Disputes by Means of Domestic Arbitration in Saudi Arabia, 1994, vol. 9, Part. 3, Arab Law 

Quarterly, p. 220. 

71 LERRICK, A. & MIAN, Q. J., supra note (45), p. 177. 
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international if it relates to aspects of international trade. 72 

This part will distinguish between international arbitration in which the 

parties to the dispute are Saudis on the one hand and foreigners on the other, and 

arbitration in which the parties to the dispute are the Saudi Government or any of its 

Agencies and foreigners. 

Disputes, in which the parties are Saudis and foreigners, may be submitted to 

an institutional arbitration, such as ICC Arbitration or to an ad hoc arbitration. In this 

case, the parties to the dispute may choose the place of arbitration, the law governing 

arbitration procedure, and the members of the arbitral tribunal. For example, the 

facilities of the International Chamber of Commerce (ICC) Arbitration had been 

utilised on more than 30 cases since 1975 to settle business disputes involving Saudi 

parties. 73 

In the Kingdom of Saudi Arabia, arbitration is considered international, when 

the parties to the dispute choose the place of arbitration outside the Kingdom of 

Saudi Arabia, a foreign law applicable to the arbitration proceedings, a foreign law 

governing the dispute and foreign arbitrators, or at least one of these matters are 

foreign. 74 

Prior to adopting the New York Convention of 1958, it was difficult to 

enforce the arbitral awards rendered abroad in the Kingdom of Saudi Arabia. These 

awards were subject to a de novo review procedure by a Saudi court having 

jurisdiction and this court would apply Saudi law. 75 

Before the Aramco Case, the Kingdom of Saudi Arabia used to include in its 

concession contracts with foreign private parties clauses which refer any dispute to 

arbitration. However, the arbitral award rendered in the dispute between the Saudi 

72 EL-AHDAB, Abdul Hamid., supra note (24), p. 596. 

73 SAYEN, George., supra note (2), mentioned in note (19), p. 216. I failed to find any official 

source concerning the number of cases which had been decided according to the ICC Arbitration 

Rules and which involved Saudi parties after the period from 1975 to 1987. 

74 SALEH, Sarnir., supra note (24), p. 322. 

75 SABA, H., Investment Climate: Its Risks and Returns, October 1986, Middle East Executive 

Reports, p. 19. 
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Government and the Arabian American Oil Company (Aramco) led to a considerable 
change in the Saudi attitude relating to arbitration as a method of settling disputes. 

2.2.2.2[i] Aramco Case76 

In 1954, the Saudi Government entered with Greek shipping magnate Mr. 
Aristole Onassis into an agreement which was ratified by the Royal Decree No. 5737 

issued on 09/04/1954. This Agreement gave Mr. Onassis the right to form a local 

company with the name of Saudi Arabian Tanker Company (Satco). It contained a 

number of provisions which imposed reciprocal obligations on both parties, such as 
Satco had to establish a maritime institute in Jeddah in the Kingdom of Saudi Arabia 

and to employ the graduates of this institute in its tankers, also to transport without 

charge fifty thousand tons of oil or petroleum products from Saudi ports on the 

Arabian Gulf to any other Saudi port on the Red Sea. 77 

Article IV of the Agreement gave Satco a right of priority for the transport of 

oil out the Kingdom of Saudi Arabia for a period of thirty years from the date of 

signing of the Agreement, renewable for a further period by mutual consent of the 

parties. 

This Article was the direct cause of the dispute between the Saudi 

Government and the Arabian American Oil Company (Aramco) because Aramco 

refused to comply with the text of this Article, asserting that it had an absolute right 

under its Concession Agreement of 1933 with the Saudi Government to choose the 

necessary means of transport of oil, including foreign tankers. 

The Saudi Government had always tried to settle in a friendly-manner the 

76 The Aramco Case has been discussed in certain books and articles, particularly the following 

references: 
(a)- Saudi Arabia v. Arabian American Oil Company (Aramco), 27 International Law 

Reports (I. L. R. ). 1963, pp. 117 et esq. 
(b)- EL-AHDAB, Abdul Hamid., supra note (24) and references mentioned in note (2), p. 

598. 
(c)- VAN DEN BERG, Albert Jan., supra note (70), p. 15. 
(d)- SAYEN, George., supra note (2), p. 214. 

77 The Agreement between the Saudi Government and Satco, Art. 5. 
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dispute which arose in respect of Article N of the Onassis Agreement. 78 However, 

Aramco insisted on its request that Article IV to be modified or deleted. So, the Saudi 

Government suggested to refer the dispute to arbitration in Geneva. 

In February 1955, the Saudi Government and Aramco concluded an 

arbitration agreement which contained questions arising from the parties as follows: 79 

2.2.2.2[i][A] Questions submitted by the Saudi Government 

1- Whether Aramco has rights to transport of oil and other products, which 

the company produces and sells, by sea? 

2- If Aramco has any such rights, 

a)- Whether, and to what extent, Aramco was or is entitled in the 

absence of consent by the Government to transfer any such rights in connection with 

transportation by sea of oil obtained under the Concession Agreement to any other 

person, company or corporation (for example to its buyers)? 

b)- Whether Aramco has acquired any such rights to refuse or deny a 

Government-requested preferential treatment to tankers flying the Saudi flag, and in 

the event of Aramco not having acquired such right, whether it has violated its 

obligations under the Concession Agreement? 

3- Whether the Concession Agreement entitles Aramco to deny preference for 

priority to national tankers, particularly when the cost of transportation of the oil it 

produces and sells is not going to be higher than the annual average cost of 

transportation of Aramco in using non-national tankers? 

2.2.2.2[i][ß] Question submitted by Aramco 

Was Article IV of the Agreement between the Saudi Government and Mr. A. 

78 Saudi Arabia v. Arabian American Oil Company (Aramco), supra note (76) a. p. 130. 

79 Ibid., pp. 130-31. 
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Onassis as amended on 07/04/1954 in conflict with the Aramco Concession 

Agreement of 1933?. 

In this case, it is appropriate to note that neither of the parties claimed 

damages for an alleged injury. This dispute was clearly limited to legal question. It 

relates to the interpretation of the Concession Agreement of 1933 and not to its 

validity. The question to be decided was whether Aramco could be compelled to use 

for the transportation of oil and oil products on the high seas tankers which they have 

not freely chosen, and whether the rights granted to Aramco under its Concession 

Agreement authorise the Company to resist the implementation of Article IV of the 

Onassis Agreement. 8o 

2.2.2.2. [i][C] The Law to be applied 

The arbitration agreement contained the following provision in respect of the 

law to be applied to the relationship existing between the parties: 

" The Arbitration Tribunal shall decide this dispute 
(a)- in accordance with the Saudi Arabian law as hereinafter 

defined in so far as matters within the jurisdiction of 
Saudi Arabia are concerned; 

(b)- in accordance with the law demand by the Arbitration 
Tribunal to be applicable, in so far as matters beyond the 
jurisdiction of Saudi Arabia are concerned; 

Saudi Arabian law, as used herein, is the Moslem law 
1- as taught by the school of Imam Ahmed ibn Hanbal; 
2- as applied in Saudi Arabia. "81 

The method of drawing a distinction between matters within the jurisdiction, 

and matters beyond the jurisdiction of the Kingdom of Saudi Arabia has been the 

subject of controversy. 

Aramco claimed that the general principles of law recognised by civilised 

nations should be applied to the dispute because the Concession Agreement of 1933 

80 Ibid., pp. 144-45. 

81 The Arbitration Agreement between the Saudi Government and Aramco, Art. 4. 
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was an international agreement. It also contended that, in view of the international 

nature of the Concession Agreement, Saudi law should only be applied to matters of 
local nature. The Saudi Government replied that the Onassis Agreement complied 

with the contents of the Concession Agreement granted to Aramco, the Shari alp. the 

general principles of law recognised by civilised nations, and the International Law. 

Although the parties agreed upon the applicability of the Saudi law, the 

Concession Agreement provisions, the general principles of law recognised by 

civilised nations and the International Law, they disagreed upon how these rules 

should be interpreted and applied. 

2.2.2.2. [i][C](i) The opinion of the Arbitration Tribunal82 

In order to determine what law is to be applied, resort must be had to the 

principles of private international law known as the autonomy of the will. According 

to these principles, in any agreement presenting an international character, the law 

explicitly chosen by the parties should first be applied. As the parties to arbitration 

gave the Arbitration Tribunal a board discretion in this aspect, it was free to choose 

the rules of law applied to the dispute, provided its choice was objective and was 

justified. 83 

The Arbitration Tribunal legally considered both clauses (a) and (b) of Article 

IV of the arbitration agreement were on the same level and both parties were fully 

aware to the fact that various systems of law must be applied to the different matters 

connected with the operation of oil concession. 84 

The Tribunal concluded from the parties' agreement to hold arbitration in 

Geneva, Switzerland, that they had intended from the very beginning to withdraw 

82 The Arbitration Tribunal was composed of Mr. H. Badawi was nominated by the Saudi 

Government. He died during the arbitration proceedings and was replaced by Mr. M. Hassan. The 

Aramco appointed Mr. S. Habachy. The President of the International Court of Justice appointed 
Mr. V. Sauser-Hall as the chairman of the Arbitration Tribunal. 

83 Saudi Arabia v. Arabian American Oil Company (Aramco), supra note (76) a. p. 166. 

84 Ibid., p. 154. 
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their disputes from the jurisdiction of Saudi courts. 85 
The Tribunal applied the Saudi law derived from the Shari'ah according to 

the Hanbali school to the Concession Agreement of 1933 and it found that: 

" The regime of mining concession, and, consequently, also of oil 
concession, has remained embryonic in Moslem law and is not the 
same in the different schools. The principles of one school cannot 
be introduced into another, unless this is done by an act of 
authority. Hanbali law contains no precise rule about mining 
concessions and a fortiori about oil concessions. "86 

According to Moslem law, the King, Imam, has the power to adopt laws 

necessary for the protection of the general interest. He can resort to a regime of oil 

concessions based on an agreement, provided that this solution is not contrary to 

Moslem law. The Tribunal held that: 

" The concession contract does not conflict with these rules, rules of 
Moslem law, since it is in conformity with two fundamental 
principles of the whole Moslem system of law, i. e., the principle of 
liberty to contract within the limits of Divine Law, and the principle 
of respect for contracts. "87 

Accordingly, the Tribunal considered that the Concession Agreement of 1933 

is a part of the Saudi legal system where it is not contrary to Moslem law. The 

Concession Agreement is thus the fundamental law of the parties and the Tribunal is 

bound to recognise its importance where it fills gaps in the Saudi law with regard to 

the oil industry. 

The Tribunal also found that the law of Switzerland, where the arbitration 

was held, cannot be applied to the arbitration on the basis of the principle of the 

jurisdictional immunity of foreign States recognised by international law because one 

of the parties to the arbitration was a State. 88 

85 Ibid., p. 154. 

86 Ibid., p. 163. 

87 Ibid., p. 163. 

88 Ibid., p. 155. 
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The Tribunal considered that matters pertaining to private law are governed 
by the Saudi law, but that law must, in case of need, be interpreted or supplemented 
by the general principles of law recognised by civilised nations, by custom and 

practice in the oil business, and by notions of pure jurisprudence. As regards the 

international effects of the Aramco Concession Agreement, such as the effects of the 

sale and transport of the oil and oil products to foreign countries, the Tribunal held 

that these effects are regulated by the custom and practice prevailing in maritime and 

in the international oil business. 89 

Finally, the Tribunal considered that public international law should be 

applied to the effects of the Concession concerning matters which are not governed 

by any rules of the municipal law of any State, as is the case in all matters regarding 

transport by sea, to the sovereignty of the State on its territorial waters and to the 

responsibility of State for the violation of its international obligations. 9o 

The Tribunal organised the laws to be applied to the case as follows: 

1)- The Saudi law according to the Hanbali school. 

2)- The Saudi law would be complemented by the general principles of law 

recognised by civilised nations, by custom and practice in the oil 

industry, and by notions of pure jurisprudence. 

3)- Finally, public international law, academic writing, and case law. 

2.2.2.2[i][D] The Arbitral Award9l 

The Arbitration Tribunal decided to answer the questions submitted to it by 

the Saudi Government and Aramco as follows: 

89 Ibid., pp. 171-2. 

90 Ibid., pp. 171-2. 

91 For details about the Award, see Ibid., pp. 226-28. 
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2.2.2.2[i][D](i) Questions submitted by the Saudi Government 

1- The Concession Agreement of 1933 grants to Aramco an exclusive right to 
transport oil and its products by land and sea within the Kingdom of Saudi Arabia, 

within the territorial waters of the Kingdom of Saudi Arabia and on the high seas to 

all foreign countries overseas. 

2- (a)- Aramco has an exclusive right to transport and export by sea the oil it 

extracts and its products in a manner which conforms to its Concession Agreement. It 

has not made an assignment of its exclusive right of transport to its buyers, or to any 

person, company or corporation. The question as to whether, and to what extent, 
Aramco is entitled to transfer its rights and obligations under its Concession 

Agreement does not come up for consideration. 

(b)- Aramco cannot be forced to recognise a right of priority or preference, 

contrary to its exclusive right, in favour of any tankers, by whomsoever they may be 

owned or whatever flag they may fly. 

3)- The Saudi Government may not compel Aramco to recognise a right of 

priority or preference to tankers flying any flag whatsoever, irrespective of any 

consideration of the economic consequences of this right or of whether the cost of 

transportation is going to be less or more than the current freight, or equal to it. 

2.2.2.2[i][D](ii) Question submitted by Aramco 

Article IV of the Onassis Agreement with the Saudi Government of 1954 

which grants right of priority or preference to Satco for a period of thirty years, is in 

conflict with the Aramco Concession Agreement of 1933 and is not effective against 

Aramco. 

This award led the Kingdom of Saudi Arabia to become hostile to resolve its 

disputes by arbitration outside its territory or under non-Saudi law. 

The dissatisfaction of the Saudi Government with the award cannot be 

adequately explained merely by the fact that it lost, since the Onassis Agreement of 

1954 was not really very advantageous for the Kingdom of Saudi Arabia. The 
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dissatisfaction can perhaps be better explained by more general Saudi concerns over 
the ability and willingness of foreign arbitrators to apply Saudi law to disputes 
involving the Saudi Government or one of its Agencies-92 

The Saudi Government submitted that the ShariTah contained rules which 

could be applied to oil concessions. The Arbitration Tribunal rejected the Saudi 

submission and applied instead general principles of law and public international law 

as the governing law of contract. 
The applicability of public international law to contracts between States and 

foreign investors has been subject to great controversy. The prevailing view is that 
international law may not be applied in the absence of express choice of law. 93 

2.2.2.2[ii] The Resolution No. 58 

In 1963, the Council of Ministers issued an important resolution which 

forbade the Saudi Government or any of its Agencies to have recourse to arbitration. 

This resolution was known under the name of Resolution No. 58. It stipulates that: 

" a- It is prohibited for any Governmental Agency to insert in a contract 
a clause providing for the jurisdiction of any foreign courts or any 
foreign body having judicial competence, to the effect of excluding 
the jurisdiction of the Board of Grievances. 

b- It is not permitted for any Governmental Agency to accept 
arbitration as a means of resolving disputes which may arise 
between it and contracting individuals and companies. 

c- It is prohibited for any Governmental Agency to designate any 
foreign law to govern its relation with any relevant body as the 

applicable law shall be the Saudi law ". 94 

However, the Resolution makes two exceptions as follows: 

92 SAYEN, George., supra note (2), p. 214. 

93 PAASIVERTA, Esa., Participation of States in International Contracts, Helsinki. Finnish 
Lawyers' Publishing Company, 1990, pp. 77-113; 151-196. 

94 VAN DEN BERG, Albert Jan., supra note (70), p. 14-15; also McQUAID, Richard F. 

Foreign Arbitral Awards: Can They Be Enforced?, May 1979, vol. 2, no. 5, Middle East 

Executive Reports, pp. 2-3. 
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(1)- Concession agreements which contain utmost interests for the Saudi 

Government. These agreements may include clauses submitting any disputes arising 

out of them to arbitration. 

The criteria of the definition of "an utmost interest" is ambiguous. However, 

major governmental projects, such as national defence projects usually have utmost 

interests for the State. Consequently, the disputes arising out of these projects may be 

settled by arbitration. 

In 1969, one of the Governmental Agencies, Petromin Company, entered with 

a French company into an agreement which included a clause for ICC Arbitration to 

be held in Lausanne, Switzerland, if a dispute arose on the basis of the utmost interest 

exception. 95 

(2)- Technical disputes could be submitted to arbitration. 

In this case, the Board of Grievances nominates the third arbitrator, if the 

other arbitrators appointed by the parties are unable to agree upon one. The arbitral 

award may be appealed before the Board of Grievances. 96 

Therefore, the United States Army Corps of Engineers has inserted clauses 

submitting technical disputes arising out of the contracts executed in the Kingdom of 

Saudi Arabia to arbitration. 97 

The question may arise in respect of the determination which Governmental 

Agencies are prohibited from resorting to arbitration. It may be stated that the more 

the Governmental Agency is subject to the labour and commercial laws in its 

financial administration, and in judicial jurisdiction over its disputes, the more 

possible it is to resort to arbitration and vice versa. 98 

The Resolution No. 58 deals with only the Saudi Government and its 

Agencies where it prohibits them to submit their disputes to arbitration. The 

Resolution does not deal with the Saudi private parties, whether natural or legal 

95 LERRICK, A. & MIAN, Q. J., supra note (45), p. 178. 

96 Ibid., p. 178. 

97 Ibid., p. 178. 

98 EL-AHDAB, Abdul Hamid., supra note (24), p. 603. 
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person. So, Saudi private parties can resolve their disputes by arbitration. 

2.2.2.2[iii] The Agreement with the American Overseas Private 

Investment Corporation (OPIC) 

The Kingdom of Saudi Arabia entered with the American Overseas Private 

Investment Corporation (OPIC) into an agreement in 1976.99 This agreement 

included a clause which submitted to arbitration any dispute between the Saudi 

Government or one of its Agencies and any American investor insured by OPIC. 

Arbitration must be preceded by a three-month period of negotiations 

between the Saudi and American Governments. If such negotiations fail, then either 

Government may submit the dispute to arbitration. The private parties involved are 

not allowed to participate in the arbitration because the two Governments replace 

them. i oo 

The arbitral tribunal is composed of three arbitrators, one is nominated by 

each government, and a president is appointed by the mutual consent of the two 

arbitrators. ioi If either government fails to nominate its arbitrator. the other 

government has the right to request the President of the International Court of Justice 

to do so. However, the agreement does not set forth the body which appoints the third 

arbitrator when the two arbitrators are unable to agree upon such appointment. 

The applicable law is international law because the parties to the dispute are 

states. The arbitral tribunal has the authority to determine the procedure to be 

followed during the arbitral process, and its award is final and binding on both 

governments. 102 

This agreement was one of the most important factors to reduce the scope of 

99 The Royal Decree No. M/22, dated 29/03/1395 A. H. (1976 A. D. ). 

100 Article 3 (a) (b) and (c) 2 of the Agreement. 

101 Ibid., Art. 3 (c) 1. 

102 Ibid., Art. 3 (c) 2 and 4. 
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the prohibition on resorting to arbitration as a means of settling disputes existing in 
Resolution No. 58 even though the agreement has been applied to contracts which 
their parties are only Saudis and Americans. 

2.2.2.2[iv] The Convention on the Settlement of Investment Disputes 

of 1965 

In 1980, the Kingdom of Saudi Arabia ratified the Washington Convention on 
the Settlement of Investment Disputes Between States and Nationals of Other States 

of 1965. This step means that the Kingdom of Saudi Arabia has confirmed its 

acceptance of international arbitration as a method of resolving disputes. The 

Kingdom of Saudi Arabia explicitly excluded investment disputes belonging to oil 

and acts of sovereignty from the scope of this Convention. 

According to this Convention, the parties to dispute may consent in writing to 

submit any dispute arising directly out of their investment contract to the 

International Centre for the Settlement of Investment Disputes (ICSID) in 

Washington. 

The ratification of this Convention led to reduce the scope of the prohibition 

imposed on the Saudi Government and its Agencies, even if the Convention only 

deals with disputes arising out of investment contracts concluded between the Saudi 

Government or one of its agencies on one hand and foreign investors on the other. 

It was arguable that the Washington Convention of 1965 would supersede the 

Resolution No. 58 which prohibits the Saudi Government and its Agencies from 

resorting to international arbitration. 1o3 

Certain legal writers think that the legal effectiveness of this Convention in 

the Kingdom of Saudi Arabia is suspended because the Convention was not 

published in the Official Gazette, 'Um al-Kurä. 104 

103 MOANE, Eduardo., supra note (47), p. 8; MEED Staff., supra note (46), p. 8; also JALILI, 
Mahir., Saudi Arabia considers arbitration regulations, 1982, International Finance Law 
Review, p. 17. 

' fial-Mamlakah al- `Arabiyyah al-Sa `Ldiyyah (Tlze 104 AL-HANFAW I, A., 'UsCi al-Tashry 
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It is difficult to agree with this view because many Saudi regulations, which 
have not been published in the Official Gazette, are legally effective. As well, many 
Saudi regulations state by their own terms that they shall not be effective unless they 

are published in the Official Gazette, 'Um al-Kura. The Royal Decree which 

approved the Washington Convention of 1965 does not contain any term regarding 

the publication of the Convention in the Official Gazette. ios 
Article 42 of the ICSID Convention states that the arbitral tribunal shall 

decide any dispute in accordance with the law agreed upon by the parties to the 
dispute. The Resolution No. 58 explicitly provides that it is not permitted for any 

governmental agency to designate any foreign law to govern its disputes with a third 

party. 

The question which may arise is whether the Saudi Governmental Agencies 

are able to submit their disputes with foreign investors to the ICSID arbitration and to 

select a non-Saudi law as the applicable law to the disputes without an advance 

permission from the Council of Ministers. 

It seems that the advance permission of the Council of Ministers is required 

before resorting to the ICSID arbitration and before selecting a non-Saudi law as the 

applicable law to the dispute. Legal writers have reached different views in respect of 

this question. 1o6 

2.2.2.2[v] The New York Convention of 1958 

The Kingdom of Saudi Arabia took other important steps with respect to 

recognising the importance of international arbitration as an effective means of 

resolving disputes relating to international trade transactions. An important 

development took place when the Kingdom of Saudi Arabia entered into the New 

Principles of Legislation in the Kingdom of Saudi Arabia), Undated, p. 119. 

105 LERRICK, A. & MIAN, Q. J., supra note (45), p. 181; also EL-AHDAB, Abdul Hamid., supra 

note (24), p. 605. 

106 For the details of these views, see Chapter seven, p. 399. 
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York Convention on the Recognition and Enforcement of Foreign Arbitral Awards in 
January 1994.107 

107 The Royal Decree No. M/I 1, dated 16/07/1414 A. H. (1994 A. D. ). For details concerning the 

ratification of this Convention by the Kingdom of Saudi Arabia, see below, pp. 403 et esq. 
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Chapter three 

The Arbitration Agreement 

The arbitration agreement is considered one of the most essential parts of the 

arbitral process. It usually contains the provisions governing many major elements 

regarding arbitration, such as the composition of the arbitral tribunal, the applicable 

law and the place of arbitration. 

This chapter will treat the main aspects of the arbitration agreement. It will 

be divided into three sections as follows: 

- Form and contents of the arbitration agreement. 

- Provisions as to the validity of the arbitration agreement. 

- Effects of the arbitration agreement. 

This chapter will set forth the position in the national arbitration laws of 

various countries, and the international and institutional rules governing arbitration as 

a method of resolving disputes. Then, it will explain the position in the Kingdom of 

Saudi Arabia according to the Arbitration Regulation of 1983 and its Implementation 

Rules of 1985. 

3.1 Form and contents 

of the arbitration agreement 

The agreement to arbitrate shows that the parties to the dispute have 

consented to settle their disputes by arbitration. This consent is essential for the 

validity of arbitration. 

There are two main types of arbitration agreement. The first is an agreement 

to submit specific existing disputes to arbitration; this agreement takes the form of a 

submission agreement. The second is an agreement to refer future disputes to 
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arbitration. Such type of agreement is normally in the form of an arbitration clause 
within another agreement- i 

Moreover, there are other types of arbitration agreement, such as when two or 
more parties enter into a general contract which contains several specific contracts 
and this contract includes a general provision which states that any dispute arising 
out of one of these specific contracts is resolved by arbitration. A specific submission 

agreement will be established to regulate a particular dispute. Contracts of 
importation and exportation of different kinds of goods, such as fruits and vegetables, 

are examples where this technique is used. 

Construction contracts usually contain clauses referring any dispute, whether 
technical, financial or legal, arising from the performance of these contracts to 

arbitration. 

This section will be divided into three sub-sections. The first will deal with 

the submission agreement and the arbitration clause will be the subject of the second 

sub-section. The third sub-section will deal with the position in the Kingdom of 
Saudi Arabia. 

3.1.1 Submission agreement 

The parties may draw up an agreement to refer their existing disputes arising 

from the performance of the main contract, whether or not this contract contains an 

arbitration clause, to arbitration. In fact, the parties to the dispute need to make a 

submission agreement even if there is an arbitration clause because they will 

determine the types of disputes which are settled by arbitration and they will appoint 

the members of the arbitral tribunal and all matters with which the arbitration clause 

does not deal. 

There is not any specific form for a submission agreement. However, the 

submission agreement contains the most important provisions which usually regulate 

REDFERN, Alan & HUNTER, Martin., Law and Practice of International Commercial 
Arbitration, 2nd Ed., London, Sweet & Maxwell, 1991 p. 130. 
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matters concerning the arbitral process, such as the kind of disputes submitted to 
arbitration, the method of the constitution of the arbitral tribunal, the determination 

of the applicable law, the place of arbitration, the expenses of arbitration, the 
production of documents, hearings, the appointment of experts and the methods of 
enforcement of the arbitral award. In addition, it can include more details relevant to 
the efficiency of the arbitration than an arbitration clause because the parties can 
specifically decide the procedures which fit the nature of the existing dispute. 

3.1.2 Arbitration clause 

The use of arbitration clauses developed and spread in the thirties of this 

century. Before that, arbitration was generally limited to submission agreements 

which have become a secondary way of arbitration. 2 

An arbitration clause often forms a part of commercial contract. The extent of 

an arbitration clause may be widened or narrowed according to the wishes of the 

parties. For example, the parties may insert a clause in their contract that only 

technical disputes arising out of the performance of this contract are submitted to 

arbitration. However, an arbitration clause can not extend to cover matters which are 

not arbitrable under the law governing it and the main contract, or under the 

applicable law of the arbitration clause or the applicable law of the main contract 

when their applicable laws are different. 3 

An arbitration clause is often a general clause which submits the parties to 

arbitration when disputes arise between them during the execution of the major 

contract, but it does not contain all the main elements required to start the arbitral 

process, such as the determination of the types of disputes settled by arbitration, the 

names of arbitrators, the procedure applied for the arbitral process and so on. 

2 EL-AHDAB, Abdul Hamid., Arbitration in Saudi Arabia under the New Arbitration Act, 1983 

and its Implementation Rules of 1985,1986, vol. 3, no. 5, Part 1, Journal of International 
Arbitration, p. 33. 

3 REDFERN, Alan & HUNTER, Martin., supra note (1), p. 160. 
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Therefore, the parties to the dispute will enter into a submission agreement to resolve 

their disputes by arbitration even if there is an arbitration clause. 

Many countries, such as France and the Netherlands4 expressly adopt the 

arbitration clause inserted in the main contract which submits future disputes arising 

out of the execution of this contract to arbitration. The French Code of Civil 

Procedure, for instance, provides that: 

" An arbitration clause is an agreement by which the parties to a contract 
undertake to submit to arbitration the disputes which may arise with respect 
to that contract. "5 

However, in certain Central and Latin America countries, such as Honduras 

and Venezuela, the possibility of enforcement of the arbitration clauses, which refer 

future disputes to arbitration, remains in doubt. 6 

Moreover, the UNCITRAL Model Law of 1985 contains a provision which 

adopts an arbitration clause as a type of arbitration agreement. It states that: 

" An arbitration agreement may be in the form of an arbitration clause in a 
contract or in the form of a separate agreement. "7 

There are certain major matters which should be considered in an arbitration 

clause, such as the appointment of an arbitral tribunal, the place of arbitration and the 

applicable law of the contract as well as other minor matters. 

It is desirable that an arbitration clause determines the place of arbitration, 

especially in ad hoc arbitration, and appoints the number of arbitrators and how they 

are chosen. In fact, wishes of the parties are the basic foundation in nominating an 

arbitral tribunal. Many national arbitration laws of different countries require that the 

number of an arbitral tribunal must be uneven. For example, the Netherlands 

4 The Netherlands Arbitration Act of 1986, Art. 1020 (2). 

The French Code of Civil Procedure of 1980, Art. 1442. 

6 DAVID, Rene., Arbitration in International Trade, Deventer, The Netherlands, Kluwer Law & 

Taxation Publishers, 1985, p. 171. 

The UNCITRAL Model Law of 1985, Art. 7 (1). 
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Arbitration Act of 1986 states that: 

" The arbitral tribunal shall be composed of an uneven number of arbitrators. 
The arbitral tribunal may also consist of a sole arbitrator. " 8 

3.1.2.1 Separability of the arbitration clause 

The concept of the separability of the arbitration clause means that an 
arbitration clause is separate from the main contract of which it forms part. Such 

separability does not exist only when the main contract has terminated by 

performance but also when it has terminated prematurely by reason of force majeure 

or breach of the contract. 

Indeed, there are two separate contracts. The first is the main contract that 

deals with the subjects between the parties. The second refers any dispute arising out 

of the main contract to arbitration. 

Many civil law countries, such as the Netherlands explicitly adopt the concept 

of separability of the arbitration agreement, whether an arbitration clause or a 

submission agreement. Thus, the Netherlands Arbitration Act of 1986 provides that: 

" An arbitration agreement shall be considered and decided upon as a separate 
agreement. "9 

As well, in France, arbitration clauses are not considered as separable from 

the main contracts, as a rule, in domestic arbitrations, but the contrary principle is 

admitted in international arbitration. By contrast, certain countries do not adopt the 

concept that an arbitration clause is separable from the main contract. io 

In most common law countries, such as the United States, there are some 

presumptions and cases, such as the decision of the U. S. Supreme Court in the Prima 

Paint v. Flood & Cocklin Case, which affirm the rule that the arbitration clause is 

8 The Netherlands Arbitration Act of 1986, Art. 1026 (1). 

9 Ibid., Art. 1053. 

10 DAVID, Rene., supra note (6), p. 193. 
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separable from the main contract in which it was inserted. ii 
Further, the concept of the separability of arbitration clause is recognised by 

certain international rules of arbitration, such as the UNCITRAL Arbitration Rules 

which state: 

An arbitration clause that forms part of a contract and which provides for 
arbitration under these Rules shall be treated as an agreement independent of 
the other terms of the contract. " 12 

The question which may arise when the main contract is null and void is: 

does that mean that the arbitration clause is also invalid? 

The invalidity of the arbitration clause depends on the reason for the main 

contract being found to be null and void. It is important to make a distinction 

between the nullity of a contract and its non-existence. If the contract is existent but it 

is invalid the arbitration clause will be valid in accordance with the separability of 

the arbitration clause. The SNE v. Joc Oil Case is a good example. 13 Whereas, if the 

contract does not exist (because no contract was concluded or because force was used 

to induce the signatures or the person who signed was under some legal disability, 

such as being a minor) the arbitration clause will be null and void. 14 

3.1.3 The position in the Kingdom of Saudi Arabia 

In general, the parties to contract can submit any existing and future disputes 

arising out of the execution of their contract to arbitration according to the 

Arbitration Regulation of 1983 which recognises the different types of arbitration 

I Prima Paint Corp. v. Conklin Mfg. Co. , 
Supreme Court Reporter (USA), vol. 18 L, 2d Ed., 

1967, pp. 1270-89. 

12 The UNCITRAL Arbitration Rules, Art. 21 (2). 

13 Vsesojuznoje Objedinerije Sojuznefteexport (SNE) v. Joc Oil Ltd, vol. XV, The Yearbook 

Commercial Arbitration 1990, pp. 31 et esq. 

14 For further details, REDFERN, Alan & HUNTER, Martin., supra note (1), p. 279. 
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agreement, particularly the submission agreement and the arbitration clause. This 
Regulation states that: 

The parties may agree to arbitrate a specific existing dispute; a prior 
agreement to arbitrate may also be made in respect of any dispute resulting 
from the performance of a specific contract. " 15 

Moreover, the Implementation Rules of 1985 confirm such recognition where 
they provide that: 

" An agreement to arbitrate may be concluded by a condition in a contract in 
respect of disputes that may arise from the execution of such a contract. " 16 

In fact, this constitutes a significant improvement with respect to the previous 

position where the arbitration clause was unenforceable. 17 
This sub-section will deal with two main aspects which are the submission 

agreement and the arbitration clause as follows. 

3.1.3.1 Submission agreement 

The submission agreement must be in writing and in the Arabic language. 18 

However, the Arbitration Regulation of 1983 and its Implementation Rules of 1985 

do not require any specific form for a submission agreement. 

The Regulation and its Implementation Rules require that the parties to the 

dispute have to respect certain formal constraints. For example, it is necessary to 

prepare an arbitration instrument when the parties to the dispute enter into a 

submission agreement to settle their disputes by arbitration. This arbitration 

instrument must be filed with the authority originally having jurisdiction over the 

15 The Arbitration Regulation of 1983, Art. 1. 

16 The Implementation Rules of 1985, Art. 6. 

17 VAN DEN BERG, Albert Jan., International Handbook on Commercial Arbitration, Saudi 
Arabia, Deventer, The Netherlands, Kluwer Law & Taxation Publishers, 1984, p. 6. 

18 The Arbitration Regulation of 1983, Art. 5 and the Implementation Rules of 1985, An. 25. 
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dispute which may be one of the Shari ah courts, the Board of Grievances, the 
Committee for the Settlement of Banking Disputes, the Committee for the Settlement 

of Labour Disputes, or any other judicial committee having competence to decide 

some cases. 

According to Article 5 of the Arbitration Regulation of 1983, the arbitration 
instrument must contain the following requirements: 

- It should bear the signatures of the parties to the dispute or their official 

representatives. 

- It should bear the signature of the arbitrator, or the signatures of the 

arbitrators if more than one. 

- It should specify the subject-matter of the dispute. 

- It should indicate the names of the parties to the dispute. 

- It should indicate the names of the arbitrators and their acceptance to 

consider the dispute. 

- It should enclose copies of the documents relevant to the dispute. 19 
Moreover, it is important that the arbitration instrument contains certain 

provisions which determine and regulate the place of arbitration inside the Kingdom 

of Saudi Arabia, such as Riyadh, Jeddah, al-Dammam, or any other Saudi city and 

the other matters relating to the arbitral process. In practice, the parties to the dispute 

usually choose one of the Saudi Chambers of Commerce and Industry as a place of 

arbitration. 

It is necessary that the arbitration instrument is filed with the authority 

originally having jurisdiction over the dispute after this instrument fulfils all the 

conditions required in the Arbitration Regulation of 1983 and its Implementation 

Rules of 1985. The competent authority records and approves the arbitration 

instrument within fifteen days from the registration at the request of the parties to the 

dispute by the clerk of such authority. 2o 

However, neither the Arbitration Regulation nor its Implementation Rules 

19 AL-GHANY, Eid M., The Booklet for the Explanation of Saudi Arbitration Rules, ist Ed., 
Riyadh, The Kingdom of Saudi Arabia, 1984, p. 22. 

20 The Implementation Rules of 1985, Art. 7. 
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provide for the consequences if the competent authority fails to approve the 

submission agreement within such time limits. In this case, arbitration as a means of 

settling disputes may lose one of the most important advantages which relates to 

saving time of the parties to the dispute. 

It seems that this gap in the Regulation and its Implementation Rules is not 

serious because although the competent judicial authorities have a large number of 

cases and they may not be able to hear these cases before three or four months from 

the date of the lodging of an appropriate petition. These authorities in practice 

approve submission agreements within legal time limits or within reasonable time 

limits which do not exceed thirty days from the presentation of the submission 

agreement to them. 

However, it would be better that the Saudi legislator fills this gap by revising 

and amending the Arbitration Regulation of 1983 and its Implementation Rules of 

1985. 

3.1.3.2 Arbitration clause 

The position of the Saudi statutes from the validity of the arbitration clause 

can be set forth as follows: 

- Before the issue of the Arbitration Regulation of 1983. 

- After the issue of the Arbitration Regulation of 1983. 

3.1.3.2[i] Before the issue of the Arbitration Regulation of 1983 

The concept of an arbitration clause was unknown in the Saudi legal 

regulations which contain provisions governing arbitration, such as the Commercial 

Court Regulation of 1931, the Labour and Workmen Regulation of 1969, and the 

Chambers of Commerce and Industry Regulation of 1980 and its Implementation 

Rules of 1981. 

However, although arbitration clauses, other than those of the ICSID type, 

were not sanctioned in Saudi statutes, it was common practice in contracts to include 
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arbitration clauses. 21 

Certain legal writers think that the arbitration clauses inserted in internal 

commercial contracts are generally legal but not binding on the judicial and 

enforcement authorities which may either take jurisdiction, in spite of the existence 

of a valid arbitration clause binding the parties, or request the parties to resolve their 
disputes by arbitration. 22 

Moreover, the clauses inserted in international commercial contracts which 

refer any dispute arising out of the performance of these contracts to arbitration were 

not binding on the judicial authorities. These authorities had the power to accept or 

refuse the enforcement of the arbitral awards issued in the disputes arising from these 

contracts. 

The concession contracts regarding the extraction, refining, marketing and 

transport of oil which were concluded between the Saudi Government and foreign oil 

companies, contained clauses submitting any dispute arising out of these contracts to 

arbitration. It seems that the Saudi Government used to enforce the arbitral awards 

issued in the disputes arising out of these contracts. The Arbitral Award issued in 

Aramco Case is a good example. 

3.1.3.2[ii] After the issue of the Arbitration Regulation of 1983 

The position of the Saudi legislator has drastically changed since the issue of 

the Arbitration Regulation of 1983. The most important characteristic of this 

Regulation has been the recognition of the validity of an arbitration clause in the 

Saudi legal system. 23 

An arbitration clause should include provisions regulating the basic matters of 

21 SALEH, Samir., Commercial Arbitration in the Arab Middle East, London, Graham & 
Trotman, 1984, p. 304. 

22 LERRICK, A. & MIAN, Q. J., Saudi Business and Labour Law, London, Graham & Trotman, 
1982, p. 192; also MOORE, Michael T. & LOTT, Lesile J., Arbitration under the Saudi Legal 
System, February 1981, vol. 4, no. 2, Middle East executive Reports, p. 12. 

23 The Arbitration Regulation of 1983, Art. 1. 
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the arbitral process, such as the number of arbitrators and how they are appointed, 

which Saudi city will be the place of arbitration, the time limits within which an 

arbitral award should be rendered and so on. 

Arbitration clauses inserted in contracts which are executed inside the 
Kingdom of Saudi Arabia, should be in writing, in Arabic, and should be signed by 

the parties with two witnesses acting for each signatory. 24 
The Arbitration Regulation of 1983 and its Implementation Rules of 1985 are 

unclear whether arbitration clauses validate and bind the parties without the need to 

prepare new arbitration instruments which must be filed and approved by the 

authority originally having jurisdiction over the dispute. 

In practice, it is necessary to prepare an arbitration instrument in the case of 

the existence of an arbitration clause submitting the disputes to arbitration. The 

arbitration instrument must be filed and approved by the authority originally having 

jurisdiction over the dispute before the commencement of the arbitration 

proceedings. However, one legal writer thinks that the preparation of an arbitration 

instrument and the approval of the competent authority is only required if one of the 

parties to the dispute does not comply with the arbitration clause in order to proceed 

with the arbitration by the nomination of the arbitrator of the defaulting party. 25 

Legal writers have reached different conclusions concerning the necessity of 

the filing of the arbitration clauses the competent authority. Many legal writers deem 

that arbitration stemming from a prior arbitration clause is not subject to filing with 

the competent authority because the texts of certain articles of the Arbitration 

Regulation of 1983 recognise that arbitration clauses have existence and legal effects 

without the need for the preparation of an arbitration instrument and the approval of 

the competent judicial authorities. 26 

There are a number of articles of the Arbitration Regulation of 1983 which 

support this opinion. For example, Article 7 of the Regulation puts the arbitration 

24 SALEH, Samir., supra note (21), p. 306. 

25 EL-AHDAB, Abdul Hamid., Commercial Arbitration with the Arab Countries, London, Graham 
& Trotman, 1990, pp. 609-6 10. 

26 Ibid., pp. 608-10; also VAN DEN BERG, Albert Jan., supra note (17), pp. 6-7. 
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clause and the decision confirming the submission agreement as to a dispute already 

arisen on the same level. It provides that: 

" If the parties have agreed to arbitrate before the occurrence of the dispute 
(i. e. , the arbitration clause), or if the arbitration instrument relating to a 
specific existing dispute (i. e. , the submission agreement) has been 
approved, then the subject-matter of the dispute shall be heard only 
according to the provisions of this Regulation. " 

The alternative wording (or) suggests that no arbitration instrument is 

required in the case of an arbitration clause. Thus the Regulation recognises and 

acknowledges arbitration clauses and released them from formal constraints which 

submission agreements must respect and comply with. 

Moreover, Article 12 of the Regulation promotes such view where it states 

that: 

" The request for challenge shall be submitted to the Authority originally 
competent to hear the dispute within 5 days from the day on which the 
party was notified of the appointment of the arbitrator, or the day on 
which one of the reasons for challenge appeared or occurred. " 

This Article governs arbitration stemming from an arbitration clause because 

the other type of the arbitration agreement (a submission agreement) must contain the 

names and signatures of the arbitrators when it is submitted to the authority originally 

having jurisdiction over the dispute for its approval. Consequently, the arbitrators in 

an arbitration stemming from a submission agreement are not subject to the challenge 

within five days from the day of the notification of the appointment of the arbitrators 

since the parties to the dispute agree upon these arbitrators before referring the 

submission agreement to the competent authority. On the other hand, in arbitration 

stemming from an arbitration clause, each party notifies the other of the appointment 

of an arbitrator. 

Indeed, if every arbitration had to be ratified by the authority originally having 

jurisdiction over the dispute, what would be the meaning of the text that the 

challenge must be made within five days following the date at which the other party 
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is notified of the appointment of the arbitrator? 27 
In addition, Article 10 of the Regulation grants the authority originally having 

jurisdiction over the dispute the power to appoint the missing arbitrator only if one of 
the parties to the dispute refuses or fails to participate in the arbitration stemming 
from an arbitration clause as a submission agreement, which must be filed by the 
competent authority, must contain the names of the arbitrators. 

On the other hand, one legal writer thinks that an arbitration clause alone, 
without the prior filing and approval of an arbitration instrument by the authority 

originally having jurisdiction over the dispute, is insufficient to commence the 

arbitration proceedings in spite of the fact that the Arbitration Regulation of 1983 

recognises arbitration clauses. If so, the arbitration clause has lost its main 

advantage. 28 

In fact, it seems that the formal constraints existing in the Arbitration 

Regulation of 1983 are not applied to the arbitration clause, particularly the 

preparation of an arbitration instrument which must be filed and approved by the 

authority originally having jurisdiction over the dispute and there are presumptions 

supporting and confirming this opinion, such as the texts of certain articles of the 

Arbitration Regulation of 1983, especially Articles 7,10 and 12 of the Regulation 

which were explained above. 

It seems that although the Saudi legislator has recognised the concept of the 

validity of an arbitration clause, which prevails in most of the modern international 

legal systems without needing to comply with any formal constraint, the practical 

reality in the Kingdom of Saudi Arabia still requires that the parties to the dispute 

should comply with certain formal constraints, such as the preparation of an 

arbitration instrument when they decide to submit their dispute to arbitration. 

It is important to modify this position, particularly when the arbitration clause 

regulates all major matters required for the commencement of the arbitral process, 

such as the composition of the arbitral tribunal, the applicable law, the kinds of 

disputes which may be referred to arbitration, the place and language of arbitration, 

27 EL-AHDAB, Abdul Hamid., supra note (25), p. 609. 

28 SALEH, Sarnir., supra note (21), p. 305. 

98 



the issue and enforcement of the arbitral award and the other arbitration proceedings. 
It is desirable that the Saudi legislator revises and reviews the terminology of 

the Arbitration Regulation of 1983 and its Implementation Rules of 1985 because 

there is inconsistency in their terminology. It would have been preferable if it had 

used the general term "arbitration agreement" throughout the Regulation and its 

Rules, and the specific terms "arbitration clause" and "submission agreement" where 

a different treatment of these two categories is desired. 29 

Thus, the Ministry of Commerce had taken the position that clauses inserted 

in contracts for work in the Kingdom of Saudi Arabia specifying arbitration outside 

of the Kingdom of Saudi Arabia are null and void. 3o In recent years, however, the 

Ministry of Commerce has changed its policy with respect to these clauses and made 

it less restrictive, particularly when Saudi law is the applicable law. The competent 

authority, which is the Board of Grievances, will consider the arbitral awards made 

according to these clauses as foreign awards. 31 

3.1.3.2[iii] Separability of the arbitration clause 

The Arbitration Regulation of 1983 and its Implementation Rules of 1985 are 

silent with regard to the question of the separability of the arbitration clause. It would 

be better if the Saudi legislator inserts provisions confirming the separability of the 

arbitration clause from the main contract, or if the parties write and sign the clause 

itself submitting to arbitration in a separate sheet and annex it to the main contract. 

There is no specific form required for an arbitration clause in a contract by the 

Arbitration Regulation of 1983. However, in 1986, the Saudi Arabian Monetary 

Agency (SAMA), the Central Bank, distributed two forms of arbitration clauses 

29 VAN DEN BERG, Albert Jan., supra note (17), p. 7. 

30 McQUAID, Richard F., Foreign Arbitral Awards: Can They Be Enforced?, May 1979, vol. 2, no. 

5, Middle East Executive Reports, p. 2. 

31 See above, p. 72. 
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presumably intended for inclusion in bank credit agreements. 32 The principle of 

mandatory arbitration in banking disputes has not been officially adopted by the 

Saudi regulations governing the banking matters. However, the Saudi Arabian 

Monetary Agency (SAMA) prefers that the parties to banking contracts insert clauses 

submitting any dispute arising out of these contracts to conciliation and arbitration. 
Two legal writers analysed the crucial features of arbitration clauses inserted 

in articles of association of Saudi limited liability companies which were published 

In 'Um al-Kura, the Official Gazette, from 1970 to 1980. They only focused on the 

place of arbitration and the applicable law to the disputes because the majority of 

arbitration clauses provided for the composition of an arbitral tribunal from three 

arbitrators, of whom two are chosen by the parties to the dispute, and the third by the 

two arbitrators. 33 

The conclusion of study was that there were no significant differences 

between arbitration clauses found in articles of association of companies of one 

hundred percent Saudi equity participation and those of companies formed with 

mixed Saudi and foreign capital. However, mixed companies tended to provide for 

arbitration in their articles of association more than purely Saudi companies. 34 

It would be better that the arbitration clause contains the following aspects for 

settling the disputes where arbitration takes place inside the Kingdom of Saudi 

Arabia: 

- Any dispute or controversy arising out of the contract shall be finally 

resolved by arbitration in accordance with the Arbitration Regulation of 

1983 and its Implementation Rules of 1985. 

- The arbitration clause shall be considered as an agreement independent of 

the other terms of this contract. 

- Each party shall appoint one arbitrator and the two arbitrators so 

nominated shall appoint a third arbitrator who shall act as the chairman of 

32 GRENLEY, Neal F., Saudi Arabia, Winter 1987, vol. 21, no. 1, The International Lawyer, p. 249. 

33 LERRICK, A. & MIAN, Q. J., supra note (22), pp. 199-216. 

34 Ibid., p. 199. 
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the arbitral tribunal. 

- If either party fails to appoint an arbitrator within fifteen days of receiving 

request of the appointment of one arbitrator by the other party. or if the 

two arbitrators are unable to agree upon a third arbitrator within fifteen 

days of the nomination of the second arbitrator, either party may request 

the authority originally having jurisdiction over the dispute, such as the 

Board of Grievances to make the necessary appointment. The same 

method shall apply to the replacement of an arbitrator. 

- Arbitration shall be held in Riyadh or in any Saudi city which has a 

Chamber of Commerce and Industry. 

- The procedure shall be determined by the parties or by the arbitral tribunal 

if the parties are unable to agree upon specific procedure. 

- The arbitral award shall be rendered within sixty days from the date of the 

first session to hear the dispute. 

- The arbitral tribunal shall fix the fees and expenses of the arbitral process 

in the arbitral award. Both parties to this contract shall be equally 

responsible for these fees and expenses unless the arbitral tribunal finds 

it justified to apportion them in another method between the parties. 
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3.2 Provisions as to the validity of 
the arbitration agreement 

There are certain provisions which are necessary as to the validity of the 

arbitration agreement. These provisions are as follows: 

- Agreement in writing. 

- Capacity of the parties. 

- Arbitrability. 

3.2.1 Agreement in writing 

There are some questions arise with respect to the provision of agreement in 

writing, such as the position of the national arbitration laws of different countries, 

and international and institutional rules of arbitration from modern systems of 

communication, such as telex and fax, oral arbitration agreement between the parties 

to the dispute, and the importance of the signature of the parties. 

This sub-section is an attempt to answer these questions and to set forth the 

position of the national arbitration laws of different countries, and international and 

institutional rules of arbitration concerning these aspects. 

Many countries, such as Belgium and France35 require that an arbitration 

agreement should be in writing. For example, the Belgian Judicial Code states that: 

" An arbitration agreement shall be constituted by an instrument in writing 
signed by the parties or by other documents binding on the parties and 
showing their intention to have recourse to arbitration. "36 

Many International and institutional rules of arbitration, such as the 

UNCITRAL Model Law of 1985 require that arbitration agreements should be in 

35 The French Code of Civil Procedure, Art. 1449. 

36 The Belgian Judicial Code, Art. 1677. 
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writing. 37 The New York Convention on the Recognition and Enforcement of Foreign 

Arbitral Awards of 1958, for instance, defines the term "agreement in writing" in one 

of its articles as follows: 

" It shall include an arbitral clause in a contract or an arbitration agreement, 
signed by the parties or contained in an exchange of letters or telegrams. "38 

The question which may arise is whether or not the modern systems of 

communication, such as telex are considered as one of forms of writing. 
Many countries, like France and the Netherlands are silent in respect of this 

question. However, certain countries, namely Switzerland explicitly adopt the 

validity of the arbitration agreement made by one of the modern means of 

communication, such as a telex. The Swiss Private International Law Act of 1987 

explicitly provides that: 

An agreement to be made in writing or by means of communication, such as 
a telex that allows it to be evidenced by a text. "39 

Certain international rules of arbitration consider these means of 

communication as a form of writing. For example, the UNCITRAL Model Law of 

1985 expressly provides that: 

The arbitration agreement shall be in writing. An agreement is in writing if 
it is contained in a document signed by the parties or in an exchange of 
letters, telex, telegrams or other means of telecommunication that provide 
a record of the agreement, or in an exchange of statements of claim and 
defence in which the existence of an agreement is alleged by one party and 
not denied by another. "4o 

The question which may also arise is whether an oral arbitration agreement is 

sufficient to start the arbitral process or not. 

37 The UNCITRAL Model Law of 1985, Art. 7 (2). 

38 The New York Convention of 1958, Art. 11 (2). 

39 The Swiss Private International Law Act of 1987, Art. 178. 

40 The UNCITRAL Model Law of 1985, Art. 7 (2). 
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In practice, it is unlikely that an arbitration agreement will be made orally. It 
is difficult to prove the existence of an arbitration agreement when it is involved 

orally or on the telephone, especially if one of the parties to the dispute denies it. 
Nevertheless, there are some methods which may be used to prove oral arbitration 
agreements. For example, when the respondent admits the existence of an oral 
arbitration agreement before the competent court or when certain persons, who are 
normally two, witness that there is an oral arbitration agreement between the parties 
to the dispute. 41 

It seems that presumptions may confirm recourse by the parties to arbitration, 

such as when the parties to the dispute have resorted to arbitration to resolve the 
disputes arising out of their commercial contracts during their long dealing over 

many years. Accordingly, it can be concluded that the parties prefer to settle all the 
disputes arising from their commercial contracts by arbitration. 

In some countries, like England, it is possible to make an oral arbitration 

agreement where the judge of the competent court decides whether an oral arbitration 

agreement is or not existent on the basis of the statements of the parties to the 

dispute. 42 

In addition, the new English Arbitration Act of 1996 explicitly states that if 

one party applies to submit the dispute to arbitration on the basis of the existence of 

an arbitration agreement and the other party does not deny it, the arbitration will be 

valid. 43 

The question, whether the signatures of the parties are necessary or not, arises 

from time to time, particularly Article II (2) of the New York Convention of 1958 "an 

arbitral clause in a contract or an arbitration agreement, signed by the parties" causes 

an ambiguity whether the contract or the arbitration agreement itself should be 

signed. The modern tendency in international commercial arbitration does not insist 

41 This information was given on the basis of a personal communication with my supervisor 
Professor John MURRAY. 

42 The International Chamber of Commerce., Arbitration Law in Europe; in England and Wales by 
Andrew MARTIN, Paris, ICC Services Publishing, 1981, p. 164. 

43 The new English Arbitration Act of 1996, Sec. 5 (5). 

104 



upon the signature of the arbitration agreement by the parties to the dispute. 44 
Moreover, the new English Arbitration Act of 1996 does not require that the 

arbitration agreement must be signed by the parties to the dispute. It explicitly states 
that: 

" There is an agreement in writing- 
(a)- If the agreement is made in writing ( whether or not it is signed by 

the parties). "45 

3.2.2 Capacity of the parties 

The parties to a contract or an agreement, such as an arbitration agreement 

must have full legal capacity when they decide to enter into this contract or 

agreement. If one of the parties to the dispute is under some incapacity, an arbitration 

agreement will be invalid. The New York Convention of 1958 states that: 

" The recognition and enforcement of an arbitral award may be refused if the 
parties to the arbitration agreement were under incapacity. "46 

3.2.2.1 Capacity of private parties 

The capacity of a natural person may depend on a number of connecting 

factors, such as his nationality or on his place of usual residence. Moreover, the 

capacity of a legal person may depend on the place of incorporation or the place of 

business. 47 

In domestic arbitration, the law governing the capacity of a natural person to 

conclude an arbitration agreement, is usually the national law of his country, whereas 

44 REDFERN, Alan & HUNTER, Martin., supra note (1), p. 135. 

45 The new English Arbitration Act of 1996, Sec. 5 (2). 

46 The New York Convention of 1958, Art. V. 1 (a). 

47 REDFERN, Alan & HUNTER, Martin., supra note (1), p. 147. 
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in international commercial arbitration, the law governing the capacity of the parties 
to the dispute, who wish to enter into an arbitration agreement, may be the law of the 

place where the arbitration agreement is entered into rather than the law of the place 

of residence of natural person. In this case, however, an arbitral award may not be 

enforced in the country where the losing party resides, if the law of this country 

considers that the loser is under incapacity. 

3.2.2.2 Capacity of the State and its Agencies 

Countries differ regard to the question of the capacity of the state and its 

agencies to enter into an arbitration agreement. 48 Many countries, such as most 

common law countries (England and the United States), some Latin America 

countries (Bolivia and Chile) and some civil law countries (Germany and 

Switzerland) do not impose any restriction on the capacity of the state and its 

agencies to submit their disputes to arbitration. 

Moreover, in some other countries, such as Ecuador and Peru, there are some 

restrictions in respect of the capacity of the state and its agencies to resort to the 

arbitration as a means of resolving disputes. For example, the state and its agencies 

are allowed to submit their disputes to arbitration, provided that the arbitration is held 

within the territory of this state and not abroad. 

Other countries, such as Belgium and Argentina still prohibit or impose strict 

restrictions on the capacity of the state and its agencies to submit disputes to 

arbitration. 49 

The question that may arise: what are the reasons for these restrictions? 

There are legal, economical and political considerations. However, it is 

difficult to give a clear answer to this question since each country has particular 

reasons. 

48 For further details, DAVID, Rene., supra note (6), pp. 176-82. 

49 Ibid., p. 177. 
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3.2.3 Arbitrability 

In general, many countries, like France consider that disputes arising out of 

commercial contracts, whether existing or future disputes are to be regarded as 

capable of settlement by arbitration. so 

Countries differ with respect to whether the disputes arising in the field of 

civil, labour, personal status laws, are to be settled by arbitration or should be 

referred to the courts. In fact, the need for vigilance concerning some kinds of 

disputes is important because certain countries consider these disputes as disputes 

incapable of settlement by arbitration whereas others take an opposite position. For 

example, in Italy, disputes relating to employment may not be resolved by 

arbitration. 5i In France, only existing disputes arising from civil contracts can be 

submitted to arbitration, in contrast with future disputes which arise out of the civil 

contracts-52 

Many national arbitration laws of different countries exclude the possibility of 

arbitration in all matters where public policy is concerned. Public policy usually 

differs from one country to another and from time to time. Consequently, the 

prohibition of the settlement of a specific dispute by arbitration, because it is contrary 

to public policy, may be abrogated in future when public policy changes with respect 

to this dispute. 

The most important types of disputes that countries may not consider as 

capable of settlement by arbitration are disputes regarding security laws. bankruptcy, 

nationality laws and disputes arising out of some matters of a public law nature, such 

as criminal law. 

International conventions governing arbitration as a method of resolving 

disputes do not specify the matters which may be submitted to arbitration. They leave 

50 Ibid., p. 186. 

51 REDFERN, Alan & HUNTER, Martin., supra note (1), p. 147. 

52 For further details, DAVID, Rene., supra note (6), pp. 186-87; also WEST, Andrew.. 
DESDEVISES, Yvon., FENET, Alain., GAURIER, Dominique & HEUSSAFF, Marie-Clet., The 
French Legal System; An introduction, London, Fourmat Publishing, 1992, pp. 312-13. 
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the last wording in this connection to the countries. Accordingly, a state may refuse 

to recognise and enforce an arbitral award, if the subject-matter of the dispute is 

incapable of settlement by arbitration under the law of this state. The New York 

Convention of 1958 confirms such rule where it states that: 

Recognition and enforcement of an arbitral award may also be refused if the 
competent authority in the country where recognition and enforcement are 
sought finds that: 

(a)- The subject-matter of the difference is not capable of settlement 
by arbitration under the law of that country; or 

(b)- The recognition or enforcement of the award would be contrary to 
the public policy of that country. "53 

3.2.4 The position in the Kingdom of Saudi Arabia 

3.2.4.1 Agreement in writing 

Although the Arbitration Regulation of 1983 does not expressly state that an 

arbitration agreement should be in writing, it implicitly requires that an arbitration 

agreement should be in writing because according to this Regulation, it is necessary 

that any submission agreement contains the names and signatures of the parties and 

arbitrators and the subject-matter of the dispute and the approval of the authority 

originally having jurisdiction over the dispute. The Arbitration Regulation of 1983 

states that: 

" The parties to the dispute shall file the arbitration instrument with the 
Authority originally competent to hear the dispute. The instrument shall be 
signed by the parties or their authorised attorneys, and by the arbitrators, 
and it must state the subject-matter of the dispute, the names of the 
arbitrators and their acceptance to hear the dispute. Copies of the 
documents relating to the dispute shall be attached. " 54 

53 The New York Convention of 1958, Art. V (2). 

S4 The Arbitration Regulation of 1983, Art. 5. 
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The Regulation is silent in respect of the possibility of concluding of an 

arbitration agreement by one of the modern means of communication. However, it 

seems that an arbitration agreement made by one of these modern means of 

communication, such as fax and telex, may be proved by all possible methods when 

the other party does not participate in the arbitral process. 

On the other hand, it is very difficult to start arbitration on the basis of an oral 

arbitration agreement, particularly as the Arbitration Regulation of 1983 and its 

Implementation Rules of 1985 do not contain any provision permitting oral 

arbitration agreements. However, oral arbitration agreements can be proved by all 

possible means, such as witnesses. ss 

In practice, there is not as yet any dispute submitted to arbitration on the basis 

of the existence of an arbitration agreement concluded by one of the modem means 

of communication, such as fax or on the basis of the existence of an oral arbitration 

agreement. 

It would be better if the Saudi legislator sets forth his position in respect to 

the validity of arbitration agreements concluded by one of the modern means of 

communication or orally, especially the importance of modern means of 

communication is increasing rapidly in the commercial sphere. 

In addition, the Arbitration Regulation of 1983 requires that arbitration 

instruments should be signed by the parties to the dispute. Article 5 of the Regulation 

provides that: " The instrument shall be signed by the parties. " Consequently, it is 

necessary that the arbitration instrument contains all the formal constraints required 

by the Regulation and its Implementation Rules, such as the signature of the parties 

to the dispute. 

55 NADER, M. J., Conciliation and Arbitration in Saudi Arabia under the Chambers of Commerce 

and Industry, Jeddah, The Kingdom of Saudi Arabia, Sahar Printing Press, Undated. p. 14. 
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3.2.4.2 Capacity of the parties 

3.2.4.2[i] Capacity of private parties 

Any natural or legal person, whether Saudi or foreign, having full legal 

capacity according to the Shari ah can enter into an arbitration agreement. The 

Arbitration Regulation of 1983 states that: 

" An agreement to arbitrate may not be made except by those who have 
capacity to act. "56 

Moreover, the Implementation Rules of 1985 confirm that where they provide 

that: 

" The agreement to arbitrate shall only be valid if entered into by persons of 
full legal capacity. A guardian of minors, appointed guardian or endowment 
administrator may not resort to arbitration unless being authorised to do so 
by the competent court. "57 

One legal writer thinks that a bankrupt person is unable to enter into an 

arbitration agreement. 58 In fact it seems that the practical reality upholds this view. 

3.2.4.2[ii] Capacity of the State and its Agencies 

The capacity of the Saudi Government and its Agencies to submit disputes to 

arbitration has already been discussed. 59 After the Aramco Case, the Council of 

Ministers issued in 1963 its Resolution No. 58 which prohibited the Saudi 

Government and its Agencies from entering into contracts with third parties, if these 

56 The Arbitration Regulation of 1983, Art. 2. 

57 The Implementation Rules of 1985, Art. 2. 

58 EL-AHDAB, Abdul Hamid., supra note (2), p. 41. 

59 See above, Chapter two, pp. 59 et esq. 
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contracts contain clauses referring any dispute to arbitration. However, as a result of 
the increasing importance of international commercial arbitration, the Kingdom of 
Saudi Arabia ratified certain international conventions regarding arbitration as a 

means of resolving disputes. For example, it ratified the Washington Convention on 
the Settlement of Investment Disputes Between States and Nationals of Other States 

of 1965 in 1980 and also the New York Convention of 1958 in 1994. Consequently, 

the scope of the prohibition has been progressively reduced. 

The Arbitration Regulation of 1983 affirms the principle of prohibition, but it 

grants the President of the Council of Ministers the right to permit the Government or 

one of its Agencies to settle a dispute by arbitration. The Regulation provides that: 

" Government Agencies are not allowed to resort to arbitration for the 
settlement of their disputes with third parties except after having obtained 
the consent of the President of the Council of Ministers. This provision may 
however be amended by resolution of the Council of Ministers. "60 

According to this Article, it can be concluded that the Saudi legislator aims to 

reduce the scope of the prohibition because he grants the Council of Ministers the 

power to amend this position without the need for the approval of the King. 61 

Moreover, the Implementation Rules of 1985 reaffirm such position and 

provide some necessary details when a governmental agency wishes to refer its 

disputes arising out of a specific contract to arbitration as follows: 

" In disputes where a Government Authority is party with others and decides 
to arbitrate, such Authority shall prepare a memorandum with respect to 
arbitration in the dispute, stating the subject-matter, the reasons for 
arbitration and the names of the parties to be submitted to the Council of 
Ministers for the approval of the arbitration. The President of the Council of 
Ministers may, by a prior resolution, authorise a Government Authority to 
settle disputes arising from a particular contract, through arbitration. In all 
cases, the Council of Ministers shall be notified of the arbitration awards 
adopted. "62 

60 The Arbitration Regulation of 1983, Art. 3. 

61 JORDAN, Richard D., Saudi Arabia; Arbitration rules introduced, November 1983. 
International Financial Law Review, p. 43. 

62 The Implementation Rules of 1985, Art. 8. 



It is unclear whether the approval of the President of the Council of Ministers 

is required before entering into a contract which contains an arbitration clause or 

when the dispute arises out of the performance of this contract. 63 When the Saudi 

Government or one of its Agencies decides to resort to arbitration, whether by an 

arbitration clause or a submission agreement, it should prepare and refer a request to 

the President of the Council of Ministers for his permission. 

3.2.4.3 Arbitrability 

In fact, all disputes on any matter of law may be submitted to arbitration 

except matters which cannot be so resolved by a settlement, 64 such as divorce for 

adultery by woman, crimes and any other matter regarding public policy. 

Consequently, arbitration is not admissible for disputes concerning the rights of the 

status of a person, except disputes concerning the financial consequences of these 

rights. Moreover, it is not valid to decide through arbitration the validity of a 

marriage contract, or whether a certain person is eligible for an inheritance or on a 

dispute relating to the guardianship of an infant. 65 

The Arbitration Regulation of 1983 and its Implementation Rules of 1985 do 

not distinguish between civil matters and commercial matters. 66 Thus, disputes 

arising out of these matters may be settled by arbitration. The Arbitration Regulation 

of 1983 provides that: 

"Arbitration shall not be permitted in cases where a settlement is not 

63 TURCK, Nancy B., Dispute Resolution in Saudi Arabia, Summer 1988, vol. 22, no. 2. The 
International Lawyer, p. 432. 

64 The Arbitration Regulation of 1983, Art. 2. 

65 AL-GHANY, Eid M., supra note (19), p. 13. 

66 In the Kingdom of Saudi Arabia, the law governing civil matters is the Shariah, whereas 
commercial matters are governed by several state regulations, such as the Commercial Court 
Regulation of 1931, the Commercial Agencies Regulation of 1962 and the Companies Regulation 

of 1965. As well, civil cases are brought before the Shari'ah Courts whereas commercial cases are 
decided before the Commercial Circuits of the Board of Grievances, the Commercial Papers 
Committee, and the Committee for the Settlement of Banking Disputes in accordance with the 
nature of the commercial dispute. 
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allowed. "67 

Its Implementation Rules of 1985 confirm this text where they state that: 

Arbitration in matters wherein conciliation is not permitted, such as 
Hudud68 and Li `an between spouses (conjugal anathema), and all matters 
relating to the public order, shall not be accepted. "69 

In practice, there are a number of civil cases which were decided by 

- arbitration, such as A. CO. Dev. (Construction company) v. Mr. S. A. H. (Saudi 

natural person) case and also S. E. CO. Ltd (Construction company) v. Mr. F. A. N. 

(Saudi natural person) case. 7o 

On the other hand, arbitration is not allowed in respect of the disputes arising 
from the contracts which deal with usury (interests) or gambling because these 

contracts are contrary to the Shari ah principles, which is the supreme law in the 

Kingdom of Saudi Arabia, and to the Saudi public policy which is derived from the 

Shari ah. 

As a result of specific provisions or some administrative practices, it is also 

not possible to submit to arbitration the disputes arising out of the following 

matters 1 

3.2.4.3[i] Disputes amongst partners of a company or between a 

company and its partners 

In 1980, the Ministry of Commerce issued a Ministerial Memorandum in 

which it requested the Department of the Commercial Register not to register any 

company whose statutes and articles of association contain an arbitration clause 

67 The Arbitration Regulation of 1983, Art. 2. 

68 -fud üd are the crimes which the Kur'än specified their punishments, such as the amputation of the 
hand in the crime of theft. 

69 The Implementation Rules of 1985, Art. 1. 

70 The Arbitral Award issued on 27/05/1414 A. H. (1994 A. D. ); see also the Arbitral Award No. 
5/1407, dated 19/09/1407 A. H (1987 A. D. ). 

71 For details, EL-AHDAB, Abdul Hamid., supra note (2), pp. 40-41. 
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which may submit to arbitration outside the Kingdom of Saudi Arabia any dispute 

amongst the partners or between them and their company, unless the Ministry of 
Commerce issues an authorisation in that respect. In fact, the Ministry of Commerce 

usually grants these exceptions easily when the partners of the company are 
foreigners, but it is very reluctant when the partners are Saudis. 

3.2.4.3[ii] Disputes regarding commercial agencies contracts 

Commercial agency contracts have been regulated in the Kingdom of Saudi 

Arabia in order to insure legal protection for the Saudi commercial agents. 

Consequently, the Saudi Commercial Agencies Regulation of 1962 requires some 

formalities, such as the contract must be registered with the Department of the 

Commercial Register. 72 The Ministry of Commerce issued the Implementation Rules 

of this Regulation in 1981.73 These Rules determine the contents of a commercial 

agency contract. They do not prohibit the parties from inserting a clause submitting 

their disputes to arbitration and they also do not forbid the Department of 

Commercial Register from registering a contract containing an arbitration clause. In 

practice, however, the Ministry of Commerce has prepared a standard form of 

commercial agency contract containing an article which provides that "any dispute 

must be brought before the Commission for the Settlement of Commercial 

Disputes" 
. 74 

The Department of Commercial Register has adopted this standard form and 

therefore, has refused to register any commercial agency contract which does not 

conform to this standard form. However, the Ministry of Commerce is planning to 

allow the registration of commercial agency contracts containing clauses which 

72 The Commercial Agencies Regulation issued by the Royal Decree No. M/11, dated 20/02/1382 
A. H. (1962 A. D. ). 

73 The Implementation Rules were published in 'Um al-Kura, the Official Gazette, on 24/05/1401 
A. H. (1981 A. D. ) under the Resolution No. 1897. 

74 The competence of this Commission has been submitted to the Board of Grievances since 1987. 
See above, Chapter one, p. 30. 
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provide for an arbitration taking place outside the Kingdom of Saudi Arabia. 75 

3.2.4.3[iii] Disputes between a foreign contractor and its Saudi agent 

The Regulation on the Relations between a Foreign Contractor and its Saudi 

Agent of 1978 stipulates that any foreign company contracting with the Saudi 

Government which does not have a Saudi partner must have a Saudi services agent. 76 

This Regulation states that the Commission for the Settlement of Commercial 

Disputes has jurisdiction over any dispute which might arise between a foreign 

contractor and its Saudi services agent. 77 

In practice, the Ministry of Commerce refuses to accept the registration of a 

services agency contract concluded between a foreign contractor and its Saudi agent 

if it contains a clause providing for arbitration outside the Kingdom of Saudi 

Arabia. 78 Accordingly, the refusal of the registration of services agency contract will 

lead to prevent a foreign contractor, which does not have a Saudi partner, to work 

with the Saudi Government. 

A foreign arbitral award made according to an arbitration clause inserted in a 

services agency contract concluded before the publication of the said Regulation will 

be valid. 

75 BOSHOFF, L. L., Saudi Arabia: Arbitration Vs Litigation, 1986, Arab Law Quarterly, p. 305. 

76 The Royal Decree No. 2, dated 21/01/1398 A. H. (1978 A. D. ). 

77 See above, note (74). 

78 SALEH, Sarnir., supra note (21), p. 302. 
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3.3 Effects of the arbitration agreement 

Where there is a valid arbitration agreement, whether a submission agreement 

or an arbitration clause, the court will refuse to exercise jurisdiction. In such a case, it 

will stay judicial proceedings so that the matter may go to arbitration. However, in a 
few States in the United States which recognise only agreement to arbitrate existing 
disputes, either of the parties to the dispute may revoke the arbitration agreement at 

any time before the issue of the award and bring the case before the court. 79 
Moreover, in many countries, such as Belgium, the competent authority stays 

the proceedings at the request of one of the parties to the dispute. For example, the 

Belgian Judicial Code provides that: 

" The judge seized of a dispute which is the subject of an arbitration 
agreement shall, at the request of either party, declare that he has no 
jurisdiction, unless, insofar as concerns the dispute, the agreement is 
not valid or has terminated, this exception must be proposed in limine 
litiS. "80 

In Yemen, the competent authority, such as the court must refer the parties to 

arbitration, when there is an arbitration agreement except in the following two cases: 

- If the court notes that the arbitration agreement is expired, ineffective or 

does not cover the dispute referred to it. 

- If the parties to the dispute agree to continue the judicial proceedings before 

the court, then the arbitration agreement is held to be non-existent. 81 

In addition, in many countries, such as Egypt, the party to dispute who wishes 

to resort to arbitration, must invoke the arbitration agreement for a stay of court 

proceedings before taking any other steps in these proceedings, or he will lose his 

right to stay court proceedings on the basis of the existence of an arbitration 

79 HOLTZMANN, Howard., International Handbook on Commercial Arbitration, The United 
States, Deventer, The Netherlands, Kluwer Law & Taxation, 1984, p. 12. 

80 The Belgian Judicial Code, Art. 1679 (1). 

81 The new Yemeni Arbitration Act of 1992, Art. 19. 
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agreement. 82 Whereas in certain other countries, the court, on its own motion, has the 

right to raise the arbitration agreement at any stage of the proceedings. 83 
Certain international and institutional rules of arbitration, such as the ICC 

Arbitration Rules expressly state that the arbitration will proceed, even if one of the 

parties refuses or fails to take part in it, provided there is an arbitration agreement 

containing the wishes of the parties to submit the dispute to arbitration by the 

International Chamber of Commerce. 84 

Also, the UNCITRAL Model Law of 1985 provides that the competent 

authority, such as the court, should refer the dispute, at the request of either party not 
later than when he submits his first written statement, to arbitration, when there is an 

arbitration agreement unless this agreement is null and void. 85 

3.3.1 The position in the Kingdom of Saudi Arabia 

3.3.1.1 Before the issue of the Arbitration Regulation of 1983 

An arbitration agreement was not binding except in the ICSID arbitration. The 

Shari ah Courts and the other specialist judicial commissions were not obliged to 

stay the court proceedings and to refer the parties to the dispute to arbitration on the 

basis of the existence of an arbitration agreement. Accordingly, if one of the parties 

to the dispute refused to respect the arbitration clause inserted in the contract and 

instead of that he insisted on submitting the dispute to the court, the court would 

comply with his request to hear and decide the case. 86 

82 EL-AHDAB, Abdul Hamid., The New Egyptian Arbitration Act in Civil and Commercial 
Matters. , June 1995, vol. 12, no. 2, Journal of International Arbitration, p. 75. 

83 EL-AHDAB, Abdul Hamid., supra note (25), p. 612; also VAN DEN BERG, Albert Jan., 

supra note (17), p. 14. 

84 The ICC Arbitration Rules, Art. 8 (2). 

85 The UNCITRAL Model Law of 1985, Art. 8 (1). 

86 HEJAILAN, Salah., National Reports; Saudi Arabia, 1979, vol. IV, The Yearbook of 
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3.3.1.2 After the issue of the Arbitration Regulation of 1983 

One of the major effect of the Arbitration Regulation of 1983 is that a dispute 

brought before the court must be submitted to arbitration when there is an arbitration 

agreement between the parties. In fact, this is an important step forward to the 
development of arbitration and the acknowledgement of its role in the Kingdom of 
Saudi Arabia. 87 Moreover, this Regulation constitutes a significant improvement with 

respect to the previous situation where the arbitration agreement, though valid, was 

unenforceable. 88 The Arbitration Regulation of 1983 expressly states that: 

" If the parties have agreed to arbitrate before the occurrence of the dispute 
(i. e., arbitration clause), or if the arbitration agreement relating to a specific 
existing dispute has been approved by the Court, then the subject matter of 
the dispute shall be heard only according to the provisions of this 
Regulation. " 89 

Consequently, if there is an arbitration agreement the courts will not decide 

the dispute submitted by a party who refuses to co-operate in arbitration. However, 

the Regulation grants the courts the power to hear the dispute in some specific cases, 

such as when the arbitral tribunal does not render its award within ninety days or 

within the time limits provided by the parties to the dispute or when the arbitral 

award is challenged by one of the parties before the court. 

In practice, the authorities originally having jurisdiction over the disputes 

always refer the disputes to arbitration, when one or both parties to dispute invokes 

the arbitration agreement or when the parties agree upon a stay of court proceedings 

and to resort to arbitration, such as the case of Nal. Co. for Adm. & Serv. Ltd 

(Services company) v. S. Co. Ltd (Maintenance company). 9o These authorities 

Commercial Arbitration, p. 165. 

87 EL-AHDAB, Abdul Hamid., supra note (25), p. 611. 

88 VAN DEN BERG, Albert Jan., supra note (17). p. 14. 

89 The Arbitration Regulation of 1983, Art. 7. 

90 The Arbitral Award No. 1 107/1/K 1408, dated 22/08/1410 A. H. (1990 A. D. ). 
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usually require the parties to submit their dispute to arbitration, when the contract 

concluded between them contains a clause referring any dispute arising out of the 

performance of this contract to arbitration. For example, the case of Mr. R. M. R. 

(Saudi natural person) v. Comm. S. A. R. Co. & R. H. Co. (Construction companies) 

where the parties entered into a construction contract to build a new hotel for the first 

party. They inserted in the contract a provision submitting any dispute arising from 

the performance of the contract to arbitration. Accordingly, when the dispute arose 
between the parties, the competent judicial authority (the Board of Grievances) 

refused to hear the dispute because of the existence of an arbitration clause in the 

contract. 91 

The Arbitration Regulation of 1983 does not set forth whether a party should 
invoke the arbitration agreement at the beginning of court proceedings or the court 

should on its own motion stay court proceedings and refer the case to arbitration. 

Accordingly, one legal writer considers that the Arbitration Regulation of 

1983 may be interpreted as enabling a party to invoke the arbitration agreement at 

any stage of the court proceedings, but if this party abuses his right, such as when he 

invokes the arbitration agreement at the end of the proceedings or before the 

judgment is made without good reasons, the arbitration agreement may be ignored in 

this case. 9z 

However, it seems that the party to the dispute should invoke the arbitration 

agreement before taking any step in the court proceedings because if he does not raise 

that at the beginning of the proceedings, he may lose the advantage of the arbitration 

agreement and he should comply with the court proceedings. 

Moreover, the parties to the dispute may sometimes determine in their 

contract a limited period within which any dispute arising out of the performance of 

this contract should be submitted to arbitration or the parties have the right to bring 

this dispute before the authority having competence to hear the dispute. 

However, if the parties submitted their dispute to arbitration, in spite of the 

91 The Arbitral Award No. 1733/1/K 1411, dated 25/09/1412 A. H. (1992 A. D. ). 

92 EL-AHDAB, Abdul Hamid., supra note (25), p. 612. 

119 



expiry of this limited period, and they participated in certain sessions of the arbitral 

process, they would lost the right to resort the case to the competent authority and to 

refuse to settle the dispute by arbitration because they did not invoke this special 

provision in the first session of arbitration. For example, the case of Civ. W. Co. 

(Contracting company) v. Int'l. Gen. Ins. Co. (Insurance company) where one of the 

parties requested from the arbitral tribunal to stay arbitration proceedings because the 

parties to the dispute had recourse to arbitration after the expiry of the limited period 

within which the parties should submit their dispute to arbitration. However, the 

arbitral tribunal refused the request on the basis that this party participated in a 

number of the sessions of the arbitral process and it did not invoke this provision in 

the first session of arbitration. 93 

93 The Arbitral Award No. 15/1407, dated 18/10/1408 A. H. (1988 A. D. ). 
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Chapter four 

The Arbitrators 

The constitution of the arbitral tribunal is one of the most important elements 

regarding the arbitral process. The success of arbitration mainly depends on the 

arbitral tribunal. 

There are several reasons for the appointing of the arbitrators without delay. 

The early nomination of arbitrators usually reduces the time required for resolving 

disputes by arbitration. Moreover, no useful procedural directions or steps in the 

arbitral process can be made until the arbitrators have been appointed because most 

steps concerning arbitration are normally made by the arbitrators, such as fixing the 

dates of the sessions, studying all written statements and documents presented by the 

parties to the dispute and administering hearings and testimony. 

However, there are certain arbitral institutions which attempt to deal with the 

earliest aspects of the arbitral process arising before the establishment of the arbitral 

tribunal. For example, according to the ICC Arbitration Rules, the ICC's Secretariat 

will assume the task of submitting the request for arbitration to the respondent for his 

answer and of appointing the arbitral tribunal and commencing the arbitration 

proceedings. If the respondent fails to do so within thirty days from the receipt of the 

request for arbitration, the Secretariat will report to the ICC International Court of 

Arbitration which will proceed with the arbitration and appoint an arbitrator for 

commencing the arbitral proceedings. ' 

This chapter will treat the major matters relating to the arbitrators, such as 

their number, appointment, qualifications, powers, duties and liabilities, challenge, 

and fees and expenses. 

The chapter will be divided into several sections as follows: 

- Number of arbitrators. 

- Appointment of arbitrators. 

1 The ICC Arbitration Rules, Art. 4 (1). 
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- Qualifications required of arbitrators. 

- Powers of arbitrators. 

- Duties and liabilities of arbitrators. 

- Dismissal and challenge of arbitrators. 

- Fees and expenses of arbitrators. 

This chapter first attempts to discuss these matters regarding arbitrators and 

explain the different positions of the national arbitration laws of various countries, 

and the international and institutional rules of arbitration. It then sets forth the 

position in the Kingdom of Saudi Arabia according to the Arbitration Regulation of 

1983 and its Implementation Rules of 1985. 
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4.1 Number of arbitrators 

An arbitral tribunal may consist of one or more arbitrators. In principle, the 

wishes of the parties to the dispute are the basic foundation in determining the 

number of arbitrators, whether there be an arbitration clause or a submission 

agreement, unless the arbitration law contains a mandatory provision restricting the 

wishes of the parties to the dispute, such as when the arbitration law stipulates that 

the number of arbitrators must be uneven. In this case, the parties to the dispute 

should respect this provision or their arbitration agreement will be invalid. 

Indeed, there are many national arbitration laws which contain this provision. 

For example, the Netherlands Arbitration Act of 1986 states that: 

" The arbitral tribunal shall be composed of an uneven number of arbitrators. 
The arbitral tribunal may also consist of a sole arbitrator. ' 2 

As well, certain international conventions governing arbitration as a method 

of resolving disputes explicitly stipulate that the number of arbitrators must be 

uneven. For example, the Convention on the Settlement of Investment Disputes 

between States and Nationals of other States concluded in Washington in 1965 

provides that: 

" The Tribunal shall consist of a sole arbitrator or any uneven number of 
arbitrators appointed as the parties shall agree. " 3 

In practice, the arbitral tribunal is usually composed of a sole arbitrator or a 

panel consisting of three arbitrators. In a few cases, however, the arbitral tribunal 

may consist of more than three arbitrators. 

2 The Netherlands Arbitration Act of 1986, Art. 1026 (1). 

The Washington Convention of 1965, Art. 37 (2) (a). 

123 



4.1.1 Sole arbitrator 

The arbitral tribunal is often composed of a sole arbitrator chosen by the 

parties to the dispute, whether the arbitration is an ad hoc or institutional. However, 

the parties to the dispute may choose a specialist arbitral institution to supervise the 

arbitration proceedings. This institution may be given in advance the power to 

appoint a sole arbitrator by itself without the need to consult the parties to the 
dispute. 

Sometimes, when the parties submit their dispute to one of the specialist 

arbitral institutions, such as the American Arbitration Association (AAA), the 
International Chamber of Commerce (ICC) and the London Court of International 

Arbitration (LCIA) to resolve it but the parties have not agreed upon the number of 

arbitrators, the rules of some of these arbitral institutions state that a sole arbitrator 

will be appointed unless there are reasons supporting the appointment of three 

arbitrators. The LCIA Arbitration Rules and the ICC Arbitration Rules contain such 

provisions. For example, the ICC Arbitration Rules provide that: 

" Where the parties have not agreed upon the number of arbitrators, the Court 
(ICC Court) shall appoint a sole arbitrator, save where it appears to the 
Court that the dispute is such as to warrant the appointment of three 
arbitrators. In such a case the parties each have a period of 30 days within 
which to nominate an arbitrator. "4 

There are some advantages and disadvantages in submitting a dispute to a 

sole arbitrator. 5 The main advantages when the parties refer their dispute to a sole 

arbitrator are that arbitration will be cheaper because the parties to the dispute will 

only have to bear the fees of one arbitrator not three. Sometimes, the arbitration 

° The ICC Arbitration Rules, Art. 2 (5). 

For further details, DAVID, Ren6., Arbitration in International Trade, Deventer, The 
Netherlands, Kluwer Law & Taxation Publishers, 1985, p. 224; CRAIG, W. Laurance, PARK, 
William W. & PAULSSON, Jan., International Chamber of Commerce Arbitrafion, 2nd Ed., 
New York, London & Rome Oceana Publications, INC,; and Paris, ICC Publishing S. A., 1991, 

p. 205; also REDFERN, Alan & HUNTER, Martin., Law and Practice of International 
Commercial Arbitration, 2nd Ed., London, Sweet & Maxwell, 199 1, p. 203. 
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administered by a sole arbitrator may be free when this arbitrator is a common friend 

of the parties to the dispute or when the arbitration is administered under the 

supervision of certain social or professional organisations which offer their 

arbitration services for nothing to their members or even to any person requiring 
b them. 

Moreover, the dispute will be settled quickly since a sole arbitrator will not 
have to spend time, in consultation with colleagues in an endeavour to reach an 

agreed determination of the aspects in dispute. 

However, there are certain disadvantages in referring a dispute to a sole 

arbitrator, such as a sole arbitrator may find out that he is responsible for deciding a 

case containing different legal, financial and technical disputes which requires more 

than one specialist expert for resolving it. In international commercial arbitration, a 

sole arbitrator may face some difficulties to render an arbitral award because there 

may be differences of language, culture, politics and economic development between 

the parties to the dispute and the arbitrator. 

In common law countries, recourse to a sole arbitrator will be natural since 

most cases are decided at first instance by a single judge. 7 However, in civil law 

countries, recourse to three arbitrators is common because a panel of three judges 

usually decides most cases. 

4.1.2 Three arbitrators 

In most international commercial arbitrations, the arbitral tribunal usually 

consists of three arbitrators unless the amount of the dispute is small. The same often 

applies in many domestic commercial arbitrations. 

When the parties to the dispute have not agreed upon the number of 

arbitrators in their arbitration agreement, whether an arbitration clause or a 

6 DAVID, Rene., supra note (5). p. 224. 

Ibid., p. 225. 

125 



submission agreement, certain international arbitration rules state that the arbitral 

tribunal will be composed of three arbitrators. For example, the UNCITRAL 

Arbitration Rules and the UNCITRAL Model Law of 1985 provide that: 

" If the parties have not previously agreed on the number of arbitrators (i. e. 
one or three), and if within 15 days after the receipt by the respondent of the 
notice of arbitration the parties have not agreed that there shall be only one 
arbitrator, three arbitrators shall be appointed. "8 

In the case of the arbitral tribunal composed of three arbitrators, each party to 

the dispute will be able to nominate an arbitrator and the third arbitrator may be 

nominated by the two party-nominated arbitrators or by the mutual agreement of the 

parties to the dispute themselves. 

In fact, this method will give each party to the dispute a feeling of confidence 

in the arbitral tribunal and then in its award. 9 As well, the three arbitrators sometimes 

have different experiences and qualifications, a technical expert and a lawyer for 

instance, which help to reach a satisfactory arbitral award to the parties. 

In international commercial arbitration, there may be differences of language, 

culture, politics and economic development between the parties to the dispute and 

also between the arbitrators themselves. In this case, each party-nominated arbitrator 

will make sure that there is not any misunderstanding concerning the case of his 

appointing party in the mind of the other arbitrators which may appear during the 

deliberations of the arbitral tribunal. 

However, an arbitral tribunal of three arbitrators is expensive and it generally 

takes longer to obtain an award from three arbitrators than from a sole arbitrator 

because three arbitrators, especially in international commercial arbitration often live 

in different places and they may have other activities which cause some difficulties in 

determining dates of hearings acceptable to the arbitrators and the parties to the 

dispute. 10 

The UNCITRAL Arbitration Rules, Art. (5) and see the same meaning in the UNCITRAL Model Law of 
1985, Art. (10). 

REDFERN, Alan. & HUNTER, Martin., supra note (5), p. 204. 

10 DAVID, Rene., supra note (5), p. 224. 
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4.1.3 Even number of arbitrators 

In a few cases, the parties to the dispute may agree in their arbitration 

agreement that the arbitral tribunal is composed of an even number of arbitrators, two 

or four for instance. 

The question which arises in these cases is whether or not the constitution of 
the arbitral tribunal is valid. 

National arbitration laws of different countries adopt different positions. 
Certain national arbitration laws, such as Spanish law and certain laws of Latin 

America do not permit an arbitral tribunal composed of an even number of 

arbitrators. '' Accordingly, these laws do not recognise the validity of the arbitration 

agreement. 

Some national arbitration laws, such as Egyptian and Italian laws, consider 

that the arbitral award made by an even number of arbitrators is null and void. 12 

However, in some other national arbitration laws, such as French13 and Dutch laws, 

the two arbitrators or the competent authority, such as the court can appoint an 

additional arbitrator who shall preside over the arbitral tribunal. The Netherlands 

Arbitration Act of 1986, for instance, states that: 

" If the parties have agreed on an even number of arbitrators, the arbitrators 
shall appoint an additional arbitrator who shall act as the chairman of the 
arbitral tribunal. " 14 

On the other hand, according to certain trade associations rules, the parties to 

the dispute usually nominate an arbitral tribunal of two arbitrators. However, if these 

two arbitrators are unable to agree upon a specific decision they will choose an 

Ibid., p. 227. 

12 HASHIM, M. M., al-Nazariyyah al-'Ammah lil Tahkirifial-MawAd al-Madaniyyah wa al- 
Tidýairtyyah (The General Theory of Arbitration in the Commercial and Civil Procedure), Cairo, 
EgyPt, 1990, p. 186. 

13 The French Code of Civil Procedure of 1980, Art. 1454. 

14 The Netherlands Arbitration Act of 1986, Art. 1026 (3). 
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umpire who will decide the disagreed aspects of this case. In this case, the umpire 
will hear the case as a single arbitrator. For example, the Federation of 011. Seed, and 
Fats Association (FOSFA) states in its Rules of Arbitration and Appeals that: 

(a)- Each party shall appoint an arbitrator who shall be a member of the 
Arbitration and Appeal Panel of the Federation and who shall have 
accepted the appointment. 

(b)- If two arbitrators have been appointed they shall, if and when they 
disagree, appoint an umpire from the Arbitration and Appeal Panel. If 
the arbitrators fail to agree on the appointment of an umpire. they shall 
notify the Federation which shall appoint an umpire from the 
Arbitration and Appeal Panel. " 15 

4.1.4 Large number of arbitrators 

The arbitral tribunal is rarely composed of more than three arbitrators. 

However, in some exceptional cases, the parties to the dispute may appoint five, 

seven or more arbitrators according to political, economical or practical 

considerations. For example, in the case of the Iran-United States Claims Tribunal 

which itself consists of nine arbitrators. Three are nominated by each party and three 

arbitrators are nominated from third countries in accordance with the UNCITRAL 

Arbitration Rules. 

The Tribunal is divided into three chambers, each of which hears cases. The 

full Tribunal of nine arbitrators meets periodically to deal with some cases between 

the two governments and other cases which raise issues of special importance. 16 

15 The FOSFA Arbitration and Appeals Rules, Art. 1 (a) (b). 

16 For further details, see REDFERN, Alan & HUNTER, Martin. 
, supra note (5). pp. 50-5 1. 
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4.1.5 The position in the Kingdom of Saudi Arabia 

In the Shartah, which is the supreme law in the Kingdom of Saudi Arabia, 

there is no restriction relating to the number of arbitrators which may be an even or 

an odd number. The parties to the dispute have full freedom to agree upon the 

number of arbitrators. ' 7 

It is desirable to set forth the position before and after the issue of the 

Arbitration Regulation of 1983. 

4.1.5.1 Before the issue of the Arbitration Regulation of 1983 

The Saudi legal regulations, which have contained some provisions governing 

arbitration, such as the Commercial Court Regulation of 193 1, the Labour and 
Workmen Regulation of 1969, and the Chambers of Commerce and Industry 

Regulation of 1980 and its Implementation Rules of 1981 have not adopted one 

uniform position in respect of the number of arbitrators. 

While the Commercial Court Regulation of 1931 did not require in its 

provisions that the number of arbitrators should be even or odd, the Labour and 

Workmen Regulation of 1969 provides for a sole arbitrator for both parties, or two 

arbitrators and umpire. 18 

On the other hand, the Implementation Rules of the Chambers of Commerce 

and Industry Regulation issued in 1981 state that the number of the arbitral tribunal 

should be three. 19 

However, although these Regulations governing arbitration in the Kingdom of 

Saudi Arabia have differed in regard to the requirement of an uneven number of 

17 EL-AHDAB, Abdul Hamid., Commercial Arbitration with the Arab Countries, London, Graham & 
Trotman, 1990, p. 41. 

18 The Labour and Workmen Regulation of 1969, Art. 183. 

19 The Implementation Rules of the Chambers of Commerce and Industry Regulation of 198 1, Art. 49. 
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arbitrators, commercial customs and practice require the parties to the dispute to 

appoint an uneven number of arbitrators. 20 

4.1.5.2 After the issue of the Arbitration Regulation of 1983 

The Arbitration Regulation of 1983 explicitly requires that the number of 

arbitrators must be uneven. It states that: 

64 If there are several arbitrators, their number must be uneven. 

According to this Regulation, a deadlock, which may arise in the case of the 

difference of opinion between the members of the arbitral tribunal composing of an 

even number, will disappear because the arbitral award will be rendered by a majority 

of votes. 

In fact, it seems that the Saudi legislator has adopted the requirement of 

uneven number of arbitrators since the issue of the Chambers of Commerce and 

Industry Regulation of 1980 and its Implementation Rules of 1981 because the 

Implementation Rules of the Chambers of Commerce and Industry Regulation in 
I 

Article 49 require that the number of arbitrators should be three. 

The question may arise validity of the arbitration agreement when the parties 

to the dispute have agreed in their agreement upon an even number of arbitrators. 

This question is theoretical because the parties to the dispute, in practice, 

respect any restriction imposed by the Arbitration Regulation of 1983 or by its 

Implementation Rules of 1985. However, if this situation happened it seems likely 

that the authority originally having jurisdiction over the dispute will instruct the 

parties to the dispute to modify the arbitration agreement and to appoint an odd 

number of arbitrators before this authority approves the arbitration agreement. 

20HEJAILAN, Salah., National Reports; Saudi Arabia, 1979, vol. IV, The Yearbook of Commercial 
Arbitration, p. 167; also LERRICK, A. & MIAN, Q. J., Saudi Business and Labour Law, 
London, Graham & Trotman, 1982, p. 185. 

The Arbitration Regulation of 1983, Art. 4. 
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In practice, the parties to the dispute usually appoint an arbitral tribunal which 
is composed of three arbitrators to decide their dispute, such as the case of A. Co. 

(Contracting company) v. Sh. J. Co. for Ins. (Insurance company) 22 and also the case 

of R. R. Co. (Subcontracting company) v. A. C. C. Co. for Con. Ltd (South Korean 

construction company ). 23 

Nevertheless, there are certain cases which were decided by a sole arbitrator, 

such as the case of Mr. S. A. S. (Sudanese natural person) v. A. Co. Ltd (Insurance 

company) & H. Co. for H. C. (Hire cars company)24 and the case of M. Co. for Con. 

(Construction company) v. S. Ins. C. & Comm. Co. Ltd (Insurance company). 25 

22 The Arbitral Award No. 5/1407, dated 11/04/1410 A. H. (1990 A. D. ). 

23 The Arbitral Award No. 4/1408, dated 13/08/1408 A. H. (1988 A. D. ). 

24 The Arbitral Award issued on 16/09/1406 A. H. (1986 A. D. ). 

25 The Arbitral Award No. 8/1408, dated 29/08/1408 A. H. (1988 A. D. ). 
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4.2 Appointment of arbitrators 

The appointment of arbitrators is an important procedural step to commence 

the arbitration proceedings. The parties to the dispute, as a general rule, have an 

absolute right to appoint an arbitral tribunal by themselves, or by a third party chosen 
by them, or by co-operation between them and a third party. 

Sometimes, the parties to the dispute appoint a sole arbitrator who constitutes 

the arbitral tribunal. Moreover, the arbitral tribunal is often composed of three 

arbitrators where each party to the dispute normally nominates an arbitrator and the 

third arbitrator is appointed by the two party-nominated arbitrators or by the mutual 

agreement of the parties themselves. 

However, when the parties to the dispute are unable to agree upon the Z: ý 
appointment of a sole arbitrator or where the two party-nominated arbitrators are 

unable to agree upon a third arbitrator, the competent authority to hear the dispute, 

such as the court will do this task. This authority, in nominating an arbitrator, shall 

have to respect any qualification required of the arbitrator by the agreement of the 

parties to the dispute. 26 

Countries have adopted different positions in respect of the necessity to 

determine the names of arbitrators in the arbitration agreement, whether an 

arbitration clause or a submission agreement. 27 

In some countries, such as Tunisia, it is necessary that the parties to the 

dispute indicate the names of arbitrators in their arbitration agreement, or this 

agreement will be null and void. In some other countries, such as France and Italy, 

the arbitration agreement must contain the names of arbitrators or at least how they 

are appointed, or it will be null and void. The French Code of Civil Procedure, for 

instance, states that: 

"A submission is null unless it establishes the object of the dispute. Subject 

'6DAVIDSON, Fraser., International Commercial Arbitration: Scotland and t1te UNCITRAL 
Model Law, Edinburgh, Scotland, W. Green, 199 1, p. 65. 

For further details, DAVID, Ren6., supra note (5), pp. 227-28; also HASHIM, M. M., supra note (12), 

pp. 156-74. 
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to the same sanction, it must either appoint the arbitrator or arbitrators or set 
ý, 28 forth the manner in which they are to be appointed. 

Moreover, in some other countries, such as many Arabic countries and 
countries of Latin America, and the United States, the court has the power to 

nominate the arbitrators, if the parties to the dispute do not appoInt them in the 

arbitration agreement. For example, the Netherlands Arbitration Act of 1986 provides 
that: 

If the appointment of the arbitrator or arbitrators is not made within the 
period prescribed in the preceding paragraph, the arbitrator shall, at the 
request of either party, be appointed by the President of the District Court. 
The other party shall be given an opportunity to be heard. , 29 

On the other hand, if the parties to the dispute submit their dispute to one of 

the arbitral institutions, such as the International Chamber of Commerce (ICC) or the 

London Court of International Arbitration (LCIA) the parties have the right to 

appoint the arbitrators. However, if they are unable to agree upon the appointment of 

the arbitral tribunal these institutions under their own arbitration rules will appoint 

the arbitrators. For example, the ICC Arbitration Rules provide that: 

If the parties fail so to nominate a sole arbitrator within 30 days from the 
date when the Claimant's Request for Arbitration has been communicated 
to the other party, the sole arbitrator shall be appointed by the Court (ICC 

.,, 30 Court) 
. 

The same rules also apply when the need is to appoint a third arbitrator in an 

arbitral tribunal of three arbitrators where the ICC International Court of Arbitration 

will nominate him. 

Moreover, certain arbitral institutions offer their services as appointing 

authority although arbitration is not to be administered according to their rules. These 

28 The French Code of Civil Procedure of 1980, Art. 1448. 

20 The Netherlands Arbitration Act of 1986, Art. 1027 (3). 

30 Tile ICC Arbitration Rules, Art. 2 (3). 
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institutions do such services for a modest fee, such as the ICC, or without charging 
31 

any fee, such as the ICSID. 

In addition, the parties to the dispute may sometimes appoint the arbitral 

tribunal by the list system where each party compiles a list of three or more persons 
he considers as accepted arbitrators. These lists are exchanged between the parties to 

the dispute in an attempt to reach an agreement upon the names of arbitrators. In this 

case, it is important to verify that persons listed are willing to serve as arbitrators. 
The list system is used by some arbitral institutions, such as the American 

Arbitration Association (AAA) where these institutions send out the same list of 

names to each party to the dispute who then returns the list, deleting any name to ltý 

which he objects and grading the remainder in order of preference. The appointing 

authority then chooses arbitrators from the list according to the preference indicated 

by the parties to the dispute. 32 

On the other hand, a party to the dispute may refuse to appoint an arbitrator or 

fail to nominate him within the time limits specified in the applicable law, such as 
33 

within thirty days in the UNCITRAL Arbitration Rules. In this case, the competent 

authority, such as the court will have the power to appoint the arbitrator on the basis 

of the request of the other party to the dispute. 

The question of the validity of the appointment of an arbitrator after the 

expiry of the time limits may arise. 

It is desirable that the competent authority to hear the dispute considers the 

reasons leading the party to appoint his arbitrator after the expiry of the time limits 

before it rejects such appointment. 34 

It is preferable that arbitrators are nominated by the parties after the dispute 

has arisen because in this case, the parties to the dispute can choose arbitrators who 

have sufficient experience to deal with the dispute. A person who is appointed as an 

31 REDFERN, Alan & HUNTER, Martin., supra note (5), p. 2 10. 

32 Ibid., pp. 2 10-11. 

33 The UNCITRAL Arbitration Rules, Art. 11 (3) (a). 

. 14 For further details, RUBINO-SAMMARTANO, Mauro., International Arbitration Law, 
Deventer, The Netherlands, Kluwer Law & Taxation Publishers, 1990, p. 205; and also 
DAVIDSON, Fraser., supra note (26), pp. 63-64. 
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arbitrator before the occurrence of the dispute, may be too busy, ill or dead when the 
dispute has arisen. 35 

Moreover, it is necessary that the person chosen as an arbitrator accepts his 

task before inserting his name in the arbitration agreement since this acceptance will 
determine the rights and obligations of the arbitrator and the parties to the dispute. 

For instance, the arbitrator should make his arbitral award within the time limits 

fixed in the arbitration agreement. 

4.2.1 The position in the Kingdom of Saudi Arabia 

The Arbitration Regulation of 1983 and its Implementation Rules of 1985 

contain the methods which deal with the appointment of the arbitral tribunal. The 

major method is that the parties to the dispute have a full freedom to appoint the 

arbitral tribunal, whether a sole arbitrator who is appointed by the mutual agreement 

of the parties or three arbitrators where each party to the dispute appoints an 

arbitrator and the third arbitrator is appointed by the two party-nominated arbitrators. 

The Implementation Rules of 1985 state that: 

The arbitrator(s) is appointed by agreement of the parties in an arbitration 
agreement. , 36 

Moreover, the Arbitration Regulation of 1983 gives the competent authority, 

such as the Board of Grievances the power to appoint the arbitrators if the parties to 

the dispute are unable to agree upon them or if either of the parties does not nominate 

his arbitrator. The Regulation expressly states that: 

"If the parties have not appointed the arbitrators, or if either of them fails to 
appoint his arbitrator(s), or if one or more of the arbitrators refuses to 

15 REDFERN, Alan & HUNTER, Martin., supra note (5), p. 207. 

The Implementation Rules of 1985, Art. 6. 
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assume his task or withdraws, or something prevents him from carrying out 
his ti ask, or if he is dismissed, and there is no special agreement between the 
parties, the Authority originally competent to hear the dispute shall appoint 
the required arbitrator upon request of the party who is interested in 
expediting the arbitration. , 37 

In the case of Mr. R. A R. (Saudi natural person) v. Comm. S. A. R. Co. 

(Contracting company) & R. H. for Cont. (Subcontracting company), the competent 

authority, which was the Board of Grievances, appointed the third arbitrator when the 

two-party arbitrators were unable to agree upon the choice of the third arbitrator. 38 

The parties to the dispute may have a special clause in the arbitration 

agreement that they will, for instance, apply to the Chambers of Commerce and 

Industry Regulation of 1980 and its Implementation Rules of 1981 in respect of the 

appointment of the arbitral tribunal. In this case, the arbitral tribunal will be 

composed of three arbitrators where each party to the dispute appoints an arbitrator 

and the Chairman of the Chamber of Commerce and Industry, where the arbitration 

takes place, will appoint the third arbitrator. In addition, the Chairman has the power 

to appoint a replaced arbitrator if any arbitrator does not appear or excuses himself 

from attendance. 39 

Moreover, according to the Labour and Workmen Regulation of 1969, the 

arbitral tribunal consists of two arbitrators where each party to the dispute appoints 

an arbitrator. However, if the two arbitrators do not reach an award they will appoint 

an umpire who will decide the dispute. The Chairman of the Primary Committee for 

the Settlement of Labour Disputes concerned will appoint the umpire, if the two 

arbitrators are unable to agree upon hiM. 40 

In addition, the Implementation Rules of 1985 state that: 

A list containing the names of arbitrators shall be prepared by agreement 
among the Minister of Justice, the Minister of Commerce and the Chairman 

37 The Arbitration Regulation of 1983, Art. 10. 

38 The Arbitral Award No. 1733/l/K 1411, dated 25/09/1412 A. H. (1992 A. D. ). 

39 The Implementation Rules of the Chambers of Commerce and Industry Regulation, Arts. 49,52. Zý 

40 VAN DEN BERG, Albert Jan., International Handbook on Commercial Arbitration, Saudi 
Arabia, Deventer, The Netherlands, Kluwer Law & Taxation Publishers, 1984, p. 17. 
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of the Board of Grievances. Courts, Judicial Committees, and Chambers of 
Commerce and Industry shall be informed of such lists and respective 
parties may select arbitrators from these lists or from others. 1,41 

However, these lists have not been prepared so far and there is a recent trend 

to ignore their preparation. 

The Arbitration Regulation of 1983 does not provide for any specific time 
limit within which the parties to the dispute should appoint their arbitrators. 
Nevertheless, any unreasonable delay or refusal by a party to the dispute would 

42 justify resorting to the competent authority to appoint arbitrators . In fact, itis 

important that the Saudi legislator reviews and revises the Arbitration Regulation of 
1983 and its Implementation Rules of 1985 for filling this gap. 

As well, the Arbitration Regulation of 1983 explicitly requires a written 

acceptance of the arbitrator before the commencement of the arbitration proceedings 

because the Regulation stipulates that the arbitration instrument must contain the 

names of arbitrators, their signature and their acceptance to hear the dispute before 

the competent authority approves this instrument. It states that: 

The parties to the dispute shall file the arbitration instrument with the 
Authority originally competent to hear the dispute. The instrument shall be 
signed by the parties or their authorised attorneys, and by the arbitrators, 
and it must state the details of the dispute, the names of the arbitrators and 
their acceptance to hear the dispute. , 43 

" The Implementation Rules of 1985, Art. 5. 

4' NADER, M. J., Settlement of disputes through arbitration; the Kingdom of Saudi Arabia, A 
paper presented to the First Arab Regional Conference organised by the International Bar 
Association, Cairo, Egypt, 15-19 Feb. 1987, p. 146; also the same Author, NADER, M. J., 
Aspects of Saudi Arabian Law, Jeddah & Riyadh, The Kingdom of Saudi Arabia, 1990, p. 8. 

43 The Arbitration Regulation of 1983, Art. 5. 
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4.3 Qualifications required of arbitrators 

There are considerable differences between the national arbitration laws of 

various countries, and international and institutional rules of arbitration about the 

qualifications required in a person who acts as an arbitrator in domestic and 
international arbitrations. 

However, most laws and rules require that an arbitrator must have specific 

qualifications, such as an arbitrator must have full legal capacity, sufficient 

experience regarding the dispute, and impartiality and independence. Certain other 

qualifications are imposed by some national arbitration laws, such as a person who 
44 

acts as an arbitrator must be a lawyer according to Spanish law . 
It can be summarised that the most important qualifications required of an 

arbitrator by most national arbitration laws of various countries, and international and 

institutional rules of arbitration as follows: 

- Full legal capacity. 

- Experience and training. 

- Impartiality and independence. 

4.3.1 Full legal capacity 

National arbitration laws of various countries usually require that an arbitrator 

should have full legal capacity by which he is capable of conducting the arbitral 

process. For example, the Netherlands Arbitration Act of 1986 provides that: 

" Any natural person of legal capacity may be appointed as arbitrator. ' 45 

44 DAWD, Ren6., supra note (5), p. 250. 

The Netherlands Arbitration Act of 1986, Art. 1023. 
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Accordingly, an arbitrator should not be an incapacitated person, such as an 
insane, a minor, a prodigal or an imbecile because the relationship between the 

parties to the dispute and arbitrators requires reciprocal rights and obligations at the 

same time. 

The incapacity of an arbitrator may prevent his nomination or cause his 

challenge or his replacement by the competent authority to hear the dispute, such as 

the court. 46 

The arbitral process is conducted by a natural person only. A legal person 
itself cannot be an arbitrator in the arbitral tribunal but it can organise the arbitral 

process since the director or the chairman of this legal person represents it before the 

court and the third party, and this person may change at any time. Consequently, in 

this case, it is difficult to carry out the arbitral process. Some national arbitration laws 

of various countries, such as the Dutch and French laws, expressly provide that the 

function of arbitrator will be given to a natural person only. 47 

The stipulation of full legal capacity may raise certain questions concerning 

the capacity of women and foreigners to act as arbitrators as follows. 

4.3.1.1 Arbitration by women 

Many national arbitration laws impose restrictions in respect of the capacity 

of a person to act as an arbitrator, he should for example have the capacity to be 

invested with public duties. 

The question which may arise is whether or not the arbitration conducted by a 

woman or by an arbitral tribunal of which one or more of its members is a woman is 

valid, especially in some countries which do not allow to a woman to assume public 

duties. 

In the past, a large number of laws considered that women were under some 

disabilities, particularly in respect of the testimony and the assumption of the 

46 RUBINO-SAMMARTANO, Mauro., supra note (34), p. 206. 

47 The Netherlands Arbitration Act of 1986, Art. 1023; also the French Code of Civil Procedure of 
1980, Art. 145 1. 
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Judgeship. For example, certain Swiss Cantons deemed, at the beginning, of the 

nineteenth century, that the testimony of two women is equivalent to that of one 
48 

rn an. 

This question has lost its importance in many countries at the current time. 

However, there are certain countries, such as many Islamic countries which consider 

women to be under some disabilities, particularly in respect of testimony. 

Shartah scholars differ ip respect of the right of women to become judges or 

arbitrators. The majority of them, Mdliki, Sh#i'i and tfanbali scholars, think that 

women are not allowed to be judges or arbitrators due to some religious and social 

considerations. The Shariah requires in a person who wishes to be a judge or an 

arbitrator to have a full competence to give evidence. According to the Sharrah, the 

testimony of women does not equal the testimony of men where the testimony of two 

women is equivalent to that of one man. Consequently, women are not allowed to 

assume office in the judiciary or arbitration. Women are generally less experienced 
49 than men in regard to business matters . 

However, minority of Sharýah scholars, 

tlanafischolars think that women are allowed to be judge s or arbitrators except in 

Uud0d cases. 50 

In general, it is rare that an arbitral tribunal contains a woman as an arbitrator. 

However, in most countries, an arbitration agreement has not been avoided and an 

EL-AHDAB, Abdul Hamid., Arbitration in Saudi Arabia under the New Arbitration Act, 1983 

and its Implementation Rules of 1985,1986, vol. 3, no. 5, Part 1, Journal of International 
Arbitration, p. 48. 

49 For further details IBN KUDAMAH, Muwafaý al-Dyyn., al-MugLini, vol. 11, Beirut. Lebanon, Dar 

al-Kitab al-'Arabi, 1983, p. 380; SALEH, Samir., Commercial Arbitration in the Arab Middle 
East, London, Graham & Trotman, 1984, p. 297; AL-DURAYB, S. S., al-Tanzim al-Kadd'iff al- 
Mamlakah al-'Arabi ah al- Sa'Cdiyyahfi dw'al-Shariah al-1sl,! niyyah wa Niz&n al-Sultah Y 11 y 
al-Kadd'iyyah (The Judicial Organisation in the Kingdom of Saudi Arabia in the light of the 
Islamic Shariah andjudicial authority), A thesis submitted for the Degree of Ph. D. to the Islamic 

al-Imam Mubammad Bin Sa'Gd University, Ist Ed., Riyadh, 'Me Kingdom of Saudi Arabia, 1983, 

pp. 375-85; also AL-DORI, G. A., `Aýd al-Talikin fi al-Fiýh al-Isl4n i wa al-'ý41 Ch al- Wa4'i 
(Arbitration Contract in the Islamic Sharýah and the Positive Law), I st Ed., Baghdad, Iraq, al- 
Khulod Press, 1985, pp. 199-202. 

'0 AL-SHAWKAN, Muýarnrnad A. M., Nayl al-Awt. 7r; Lharýz Mutitaki al-Akhb&, vol. 8. Egypt, 

al-Ijalabi & sons Press, undated, pp. 298-9 
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arbitral award has not been set aside because the arbitral process was conducted by an 

arbitral tribunal which has a woman as one of its members . 
51 

4.3.1.2 Arbitration by foreigners 

Countries differ in respect of the validity of the constitution of an arbitral 

tribunal when it contains one or more foreign arbitrators. Some countries, such as 
Portugal and certain countries of Latin America do not allow foreigners to act as 

arbitrators. They require that arbitrators should be nationals. In some other countries, 
foreigners may be allowed to be arbitrators on the basis of reciprocity between 

countries. For example, in former Czechoslovakia, foreigners could act as arbitrators 

provided that, Czechoslovak citizens could act as arbitrators in the countries of these 

foreigners. 52 

Moreover, in certain other countries, like Iran, the parties to the dispute have 

the right to appoint a foreigner as an arbitrator, but if they are unable to agree upon 

the arbitral tribunal and the competent authority, such as the court is called to 

nominate arbitrators, it must appoint persons who have their residence within the 
53 

territorial competence of this authority. 

In other countries, it is allowed that foreigners are appointed as arbitrators 

along with the nationals of these countries because the appointment of arbitrators 

depends on the confidence of the parties to the dispute in such arbitrators. 

In international commercial arbitration, it is important that the sole arbitrator 

or the presiding arbitrator in the arbitral tribunal of three arbitrators has a nationality 

other than that of any of the parties to the dispute. Many international and 

institutional rules of arbitration, such as the ICSID Arbitration RuleS54 and the ICC 

DAVID, Ren6., supra note (5), p. 247. 

52 Ibid., p. 247. 

53 Ibid., p. 247. 

The ICSID Arbitration Rules, Art. 3. 
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Arbitration Rules explicitly require this issue. For example, the ICC Arbitration 

Rules provide that: 

The sole or the chairman of the arbitral tribunal shall be chosen from a 
country other than those of which the parties are nationals. 55 

4.3.2 Experience and training 

One of the most important qualifications required of an arbitrator is that he 

should have experience in dealing with the subject-matter of the dispute submitted to 

arbitration. There is no sense in nominating an arbitrator who is an experienced 
lawyer if this experience does not include practical experience of arbitration. 56 

Experience will lead to resolve the dispute quickly because an arbitrator does not 

need to appoint any expert to prepare a report concerning the dispute. 

Countries, such as Spain, Portugal and some countries of Latin America 

require that a lawyer must be appointed as an arbitrator where the dispute is of a legal 

nature. 57 

Indeed, it is common to nominate a lawyer to act as a sole arbitrator because a 

lawyer with relevant experience can treat any problem of procedure and conflict of 

laws better than a person who is experienced in another area. Moreover, when the 

arbitral tribunal consists of three arbitrators, at least one of them (preferably the 

presiding one) should be a lawyer, whether the nature of dispute is legal. financial or 

technical. 58 

Moreover, some countries, such as 14-an and Mexico, and also some arbitral 

institutions, such as the American Arbitration Association (AAA) have lists of 

5' The ICC Arbitration Rules, Art. 2 (6). 

56 REDFERN, Alan & HUNTER, Martin., supra note (5), p. 217. 

57 DAVID, Ren6., supra note (5), p. 250; also REDFERN, Alan & HUNTER, Martin., supra note (5), 
p. 214. 

. 58 REDFERN, Alan & HUNTER, Martin., supra note (5), p. 215. 
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persons experienced in arbitration from which arbitrators may be appointed by the 

parties to the dispute or have to be appointed by the competent authority, such as the 
cour . 

59 

In addition, some trade associations, particularly the shippi C) ity ing and commod' 
trade associations stipulate that arbitrators must be commercial men and members in 
these associations. For example, the FOSFA Arbitration and Appeals Rules provide 
that: 

At the time of their appointment arbitrators and umpire shall be members of 
the Arbitration and Appeal Panel of the Federation. . )60 

On the other hand, there are certain specialist institutes, such as the Chartered 

Institute of Arbitrators in England which prepare and run training programmes for the 

prospective arbitrators, especially in international commercial arbitration. These 

programmes give persons a good knowledge in the field of arbitration. 

4.3.3 Impartiality and independence 

In principle, an arbitrator must be and remain impartial and independent until 

the issue of an arbitral award and settlement of the subject-matter of the dispute. 

Most national arbitration laws of different countries explicitly require the 

impartiality and independence of arbitrators. The Netherlands Arbitration Act of 

1986, for instance, provides that: 

An arbitrator may be challenged if circumstances exist that give rise to 
,, 61 justifiable doubts as to his impartiality or independence . 

59 For further details, DAVID, Ren6., supra note (5), pp. 250-25 1. 

60 The FOSFA Arbitration and Appeal Rules, Art. I (c). 

1 The Netherlands Arbitration Act of 1986, Art. 1033. 
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Moreover, most international and institutional rules of arbitration. such as the 
UNCITRAL Arbitration Rules contain the same provision which requires that an 

arbitrator must be impartial and independent. 62 The LCIA Arbitration Rules, for 

instance, state that: 

A] I arbitrators (whether or not nominated by the parties) conducting an 
arbitration under these Rules shall be and remain at all times wholly 
independent and impartial. , 63 

Arbitrators must be impartial and independent during the arbitral process, 

particularly when they are appointed by a third party, such as the ICC International 

Court of Arbitration. However, an arbitrator may feel himself under pressure from 

the party to the dispute who nominated him since the party has to contact the person 

whom this party intends to nominate as an arbitrator. This person will discuss with 

the party to the dispute some aspects relating to the dispute, its nature, the time 

necessary to have it resolved, the place of arbitration and the required fee before the 

acceptance of the mission. Consequently, certain international and institutional rules 

of arbitration, such as the LCIA Arbitration Rules require that each arbitrator should 

sign a declaration that there are no circumstances likely to give rise to any justified 

doubts as to his impartiality or independence. 64 

Impartiality of an arbitrator means that this arbitrator is unbiased towards 

either of the parties to the dispute or in relation to the issue in dispute. It is usual for 

one of the parties to the dispute to perceive that the nominee of the other party is 

predisposed towards that party but the degree of bias might range from covert Z-- 
sympathy to the overt taking of instructions from the appointing party. The party to 

the dispute can challenge an arbitrator on the basis of this bias. However, in many 

cases, it is difficult to obtain the evidence of bias. 65 

62 The UNCITRAL Arbitration Rules, Art. 10 (1). 

61 The LCIA Arbitration Rules, Art. 3 (1). 

"' The LCIA Arbitration Rules, Art. 3 (1). 

65 REDFERN, Alan & HUNTER, Martin., supra note (5), pp. 219-20. 
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Independence of an arbitrator means that there is not any kind of relationship 

or financial connection between an arbitrator and one of the parties to the dispute. A 

person who has a family relationship or financial interest in the result of arbitration 

should be precluded from acting as an arbitrator. 

A confusion may sometimes arise with the interpretation of the terms of 

impartiality and neutrality of an arbitrator. Neutrality of an arbitrator means that the 

sole arbitrator or the presiding arbitrator in the arbitral tribunal of three arbitrators 

does not have the same nationality as one of the parties to the dispute, particularly in 

international commercial arbitration. The ICC Arbitration Rules, for instance, state 

that: 

The sole arbitrator or the chairman of an arbitral tribunal shall be chosen 
,, 66 from a country other than those of which the parties are nationals. 

In general, all arbitrators have to be and remain impartial and independent at 

all times. Either of the parties to the dispute has the right to challenge arbitrators who 

do not respect the stipulation of the impartiality and independence. For example, in 

the Mission Insurance Case, the losing party challenged the impartiality of the 

presiding arbitrator because this arbitrator was discovered to have spent two nights in 

the hotel room of a female lawyer representing the winning party in the arbitration. 67 

A prospective arbitrator should disclose all facts which may cause his 

disqualification before the acceptance of the task and he should also disclose new 

circumstances arising during the arbitral process which may give rise to any doubts 

as to his impartiality and independence to the parties to the dispute and to his fellow 

arbitrators. 

Either of the parties to the dispute has the right to challenge an arbitrator, if 

this party has some justifiable doubts as to the impartiality and independence of the 

arbitrator. However, countries differ in the time within which a party to the dispute 

should challenge an arbitrator. In some countries, such as the United States, the 

66 The ICC Arbitration Rules, Art. 2 (6). 

67 Mission Insurance Case, Wall Street Journal, dated 14/02/1990. p. 1. 
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challenge of an arbitrator should be postponed until an arbitral award is rendered. 
Only moment, It can be examined whether or not the arbitrator has been impartial 

and independent. 68 In other countries, such as Egypt, 69 it is important to present the 

challenge of an arbitrator at an earlier stage of the arbitral process if there are some 

serious reasons therefor. 70 

An arbitrator must not deal with any ex parte communication with the parties 

to the dispute in respect to the issues of the case during the course of the arbitration 

proceedings. However, in practice, it is possible to discuss some procedural matters, 

such as future hearings with only one party to the dispute, provided that all 

communications with this party are written and furnished to the other party. 71 

4.3.4 The position in the Kingdom of Saudi Arabia 

The Sharrah requires that a person who acts as an arbitrator should be 

qualified to be a judge. The qualifications required of a judge in the Sharl'ah are that 

he should be of age, of sound mind, male, Muslim, fair, free (not a slave) and 
1 72 knowledgeable of the Shariah. 

In fact, legal writers differ in respect of the necessity of the existence of all 

these qualifications in the person who acts as an arbitrator. Some legral writers think 

that these qualifications are not necessary to exist in a person who wishes to act as an 

arbitrator because the Arbitration Regulation of 1983 and its Implementation Rules 

of 1985 have imposed certain specific qualifications and the parties to the dispute 

usually appoint arbitrators in whom the parties have confidence. 73 

68 REDFERN, Alan & HUNTER, Martin., supra note (5), p. 229. 

69 The new Egyptian Arbitration Act of 1994, Art. 19 (3). 
1 

70DAVID, Ren6., supra note (5), p. 252. 

1 REDFERN, Alan & HUNTER, Martin., supra note (5), p. 226. 

72 SALEH, Samir., supra note (49), pp. 36-8. 

73 NADER, M. J., Conciliation and Arbitration in Saudi Arabia under the Chambers of Commerce 

and Industry, Jeddah, The Kingdom of Saudi Arabia, Sahar Printina Press, Undated. pp. 12-13. 
1 C) 
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However, it seems that an arbitrator should have these qualifications imposed 

by the Sharl'ah along with the qualifications required by the Arbitration Regulation 

of 1983 and its Implementations Rules of 1985. Moreover, it can be concluded that 

the Arbitration Regulation of 1983 implicitly requires these qualifications because it 

states that: 

The arbitrator may be challenged for the same reasons for which a judge 
may be challenged. , 74 

As well, the competent authority, such as the Board of Grievances refuses to 

ratify any arbitral award issued by an arbitrator not qualified as a judge under the 
Shari ah. 75 

Most qualifications required by the SharPah are easy to fulfil except the 

stipulations of the masculine and Islam which raise some questions. These 

stipulations will be treated in detail when the stipulation of full legal capacity 

required by the Arbitration Regulation of 1983 is discussed. 

Moreover, the Arbitration Regulation of 1983 and its Implementation Rules 

of 1985 stipulate certain main qualifications in a person who acts as an arbitrator. 
These qualifications can be surnmarised as follows: 

- Full legal capacity. 

- Experience and training. 

- Impartiality and independence. 

4.3.4.1 Full legal capacity 

The Arbitration Regulation of 1983 explicitly requires that a person who acts 

as an arbitrator must have full legal capacity. The Regulation states that: 

74 The Arbitration Regulation of 1983, Art. 12. 

75HUSHAN, Mohammed., TIze Arab Gulf Countries, A paper presented to the Euro-Arab 
Arbitration Conference held in Port EL Kantaoul, Tunisia, 24-27 September 1985, London, 
Published by Lloyd's of London Press Ltd, 1987, p. 23. 
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, 76 "The arbitrator ...... and shall have full legal capacity. 

4.3.4.1[i] Arbitration by women 

The Arbitration Regulation of 1983 and its Implementation Rules of 1985 do 

not explicitly state that women are not allowed to act as arbitrators. Accordingly, 

some legal writers think that women may sit as arbitrators if the parties to the dispute 

have agreed upon their appointment. 77 

However, it may seem that the arbitration conducted by woman -arbitrator is 

invalid, especially that women are under some disabilities to act as arbitrators and the 

majority of the SharPah scholars adopt this view knowing that the Sharl'ah is the 

supreme law in the Kingdom of Saudi Arabia and, thus, must be respected. 78 

In practice, there has not been any case which was resolved by an arbitral 

tribunal containing a woman -arbitrator. However, the authority originally having 

jurisdiction over most commercial disputes which is the Board of Grievances, will 

not approve the arbitration agreement when the arbitral tribunal contains a woman- 

arbitrator and it will not issue an enforcement order for any domestic arbitral award 

made by a sole woman -arbitrator or by an arbitral tribunal composed of a woman- 

arbitrator. 
79 

The question may arise in respect of the enforcement of foreign arbitral 

awards made by a sole woman-arbitrator or by an arbitral tribunal containing a 

woman-arbitrator. 

76 The Arbitration Regulation of 1983, Art. 4. ZID 

77 NADER, M. J., Conciliation and Arbitration in Saudi Arabia under the Chambers of Commerce 

and Industry, A dissertation submitted for the Degree of Master of International Business 
Administration to the American Pacific University, January 1986, p. 29; also LERRICK, A. & 
MIAN, Q. J., supra note (20), p. 186. 

78 For details see above, pp. 139 et esq. 

79 This is the opinion of the Commercial Circuits in the Board of Grievances. 
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In fact, although the issue has not been decided, the competent authority to 

enforce foreign 'udgments and arbitral awards will most I i likely refuse to issue 

enforcement orders of foreign arbitral awards made by a woman-arbitrator or by an 

arbitral tribunal containing a woman- arb i trator. 80 

However, there is a recent trend in the Kingdom of Saudi Arabia to allow the 

enforcement of foreign arbitral awards made by an arbitral tribunal containing a 

woman-arbitrator because there is different views between Sharlah scholars with 

respect to the ability of women to act as arbitrators. 81 

The question may also arise in respect of the possibility of enforcement of 
foreign arbitral awards issued by a sole arbitrator or by arbitrators. one of them, 

which was appointed by a foreign woman-judge. 

The Saudi regulations are silent with respect to this question. The Board of 

Grievances, the competent authority, will most probably enforce these awards 

because one of the parties may sometimes be a woman who has the right to appoint 

an arbitrator, afortiori, a third party, such as a woman-judge can appoint an arbitrator 

when one or both of the parties to dispute are unable to appoint an arbitrator. 82 

4.3.4.1[ii] Arbitration by foreigners 

Foreigners may be appointed as arbitrators, but they must be Nluslims. The 

Implementation Rules of 1985 explicitly state that: 

" The arbitrator shall be a Saudi national or Muslim expatriate. " S-, 

80 This information was given to me by a member of the competent circuit to enforce foreign 
judgments and arbitral awards in the Board of Grievances according to a telephone conservation. 4: 1 

8' This information was given to me by a member of the Experts Division in the Council of Ministers 
according to a telephone conversation. In respect of Sharl'ah scholars' views, see above. p. 140. 

82 A member of the Board of Grievancesgave me this information in a telephone conversation. 

83 The Implementation Rules of 1985, Art. 3 
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Before the issue of these Rules, some legal writers thought that the stipulation 

of Islam is not required in the members of the arbitral tribunal because the 

Arbitration Regulation of 1983 has not required it. 84 Nevertheless, it is possible to 

appoint a non-Muslim as an expert for the arbitral tribunal. 

In practice, the sole or the presiding arbitrator should be Saudi, whilst the 

other arbitrators may be Muslim foreigners 85 because the Saudi arbitrator, in general, 

has more knowledge and experience concerning the Sharýah, and commercial 

regulations and customs applicable in the Kingdom of Saudi Arabia. 

Indeed, there is a practical reason for requiring that an arbitrator must be a 

Muslim. This reason is that the applicable law on the dispute is normally the 

Sharrah. So, it is necessary that all the members of an arbitral tribunal have a good 

knowledge and sufficient experience in regard to the applicable law. 

In practice, there are a number of cases in which the arbitral tribunals contains 

at least a foreign Muslim, such as the case of Mr. R. M. R. (Saudi natural person) v. 

Comm. S. A. R. Co. (Contracting company) & R. H. Co. for Cont. (Subcontracting 

company) which one of the members of the arbitral tribunal was a Sudanese Muslim 

86 and also the case of S. E. Co. Ltd (Construction company) v. Mr. F. A. N. (Saudi 

natural person) where a Jordanian Muslim was one of the members of the arbitral 

tribunal. 87 

On the other hand, many legal writers think that the stipulation of Islam is 

required only in domestic arbitration, whereas it is not necessary in international 

arbitration in which one of the parties to the dispute is Saudi, especially when a 

foreign law is the applicable law on the dispute. 88 Accordingly, the arbitral award 

issued in international arbitration may be enforced in the Kingdom of Saudi Arabia, 

84 NADER, M. J., supra note (73), p. 13. 

85 VAN DEN BERG, Albert Jan., supra note (40), p. 15; also TURCK, Nancy B., Dispute 
Resolution in Saudi Arabia, Summer 1988, vol. 22, no. 2, The International Lawyer. p. 43 1. 

86 The Arbitral Award No. 1733/l/K 1411, dated 25/09/1412 A. H. (1992 A. D. ). 

87 The Arbitral Award No. 5/1407, dated 19/09/1407 A. H. (1987 A. D. ). 

88 EL-AHDAB, Abdul Hamid., supra note (17), p. 620. 
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in spite of one or more of arbitrators being a non-Muslim because the Kingdom of 
Saudi Arabia has recently ratified the New York Convention on the Recognition and Z 
Enforcement of Foreign Arbitral Awards of 1958 in January 1994. 

Moreover, this view may be upheld by the position of the Kingdom of Saudi Z!, 
Arabia concerning the recognition of arbitration clauses in the past where the 
Kingdom prohibited the inclusion of any arbitration clause in any domestic 

commercial contract in which the Government or one of its Agencies is a party, 

whilst it inserted arbitration clauses in its international commercial contracts, such as 

the concession contract which was concluded with the AUIXRAP Company in 
89 1965. 

4.3.4.2 Experience and training 

The Arbitration Regulation of 1983 stipulates in its Article 4 that an arbitrator 

should have expertise. The Implementation Rules of 1985 contain a provision which 

sets forth some kinds of the required experience without making them compulsory. 

These Rules provide that: 

The arbitrator shall be a Saudi national or Muslim expatriate from the 
liberal professions or other. In the case of more than one arbitrator, an 
umpire must have knowledge of Sharl'ah rules, commercial regulations, 
customs and traditions applicable in the Kingdom of Saudi Arabia. "90 

According to this Article, an arbitrator may be a member of one of the liberal 

professions, such as a lawyer, an engineer, a doctor and an accountant or he may also 

be another person, such as a businessman, a trader and a director of a company. 

Moreover, the Arbitration Regulation of 1983 requires that at least one of the 

members of the arbitral tribunal should have a sufficient knowledge of the Sharl'ah 

rules, of commercial regulations and of the customs and traditions applicable in the 

Kingdom of Saudi Arabia. 

89 EL-AHDAB, Abdul Hamid., supra note (48), p. 49. 

90 The Implementation Rules of 1985, Art. I 
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Accordingly, it is not necessary that the sole arbitrator or the third arbitrator 

should have a certificate in the Sharl'ah or legal studies but it is necessary that an 

arbitrator has a knowledge of the Sharrah rules, commercial reaulations and 

customs. The value of this knowledge is left to estimate by the authority originally 
having jurisdiction over the dispute, when this authority approves the arbitration 
instrument containing the names of arbitrators. 

In practice, there are certain cases in which the competent authority approved 

an arbitral award made by an arbitral tribunal which all its members were engineers. 
The case of S. T. Co. (Construction company) v. Mr. A. A. A. (Saudi natural person) 
is a good example. 91 

However, it is important that the sole arbitrator or the presiding arbitrator in 

the arbitral tribunal of three arbitrators is a SharPah scholar or a lawyer because some 
legal problems, particularly in respect of procedure often arise during the arbitration 

proceedings and they need an experienced arbitrator in law to resolve them. 

4.3.4.3 Impartiality and independence 

The Arbitration Regulation of 1983 and its Implementation Rules of 1985 

implicitly require the impartiality and independence of arbitrators. The Arbitration 

Regulation of 1983 states that: 

" The arbitrator shall have expertise and be of good conduct and behaviour. , 92 

It can be concluded that the expression of good conduct and behaviour means 

that an arbitrator should be impartial when he hears the dispute. In addition, the 

Implementation Rules of 1985 provide that: 

" Any person having an interest in the dispute, may not act as arbitrator. , 93 

91 The Arbitral Award No. 10/1409, dated 07/03/1411 A. H. (1991 A. D. ). 

92 The Arbitration Reaulation of 1983, Art. 4. 
11) 

93 The Implementation Rules of 1985, Art. 4. 

152 



According to this Article, an arbitrator should be independent and should not 
have any financial interest in the dispute or he will be open to challenge by either of 

the parties to the dispute. 

In practice, it is not unusual that a party to the dispute appoints either his 

lawyer or a member of his family as an arbitrator, but he may not act as the sole 

arbitrator or the presiding arbitrator in the arbitral tribunal of three arbitrators. 94 

The authority originally having jurisdiction over the dispute usually considers 

that arbitrators are of good conduct and behaviour until proof to the contrary on the 

basis that the parties to the dispute choose reliable persons to act as arbitrators. If 

either of the parties to the dispute has some justifiable doubts in respect of the 

impartiality or independence of an arbitrator, he should challenge this arbitrator 

before the competent authority within five days from the day the reasons for 

challenge occur. 95 

It is important that the Saudi legislator explicitly states the requirement of 

impartiality and independence of arbitrators because that is one of fundamental 

requirements provided by most laws and rules governing the arbitration. 

the Implementation Rules of 1985 consider that a person is disqualified to act 

as an arbitrator in some situations. These situations can be summarised as follows: 

(a)- Any person has been sentenced to Uad96 or penalty in a crime of 

dishonour. 

(b)- Any person has been dismissed from a public position following a 

disciplinary order. 

97 (c)- Any person has been adjudicated as bankrupt, unless reinstated . 

')4VAN DEN BERG, Albert Jan., National Reports, Saudi Arabia, The Yearbook of Commercial 
Arbitration, 1984, p. 21, also LERRICK, A. & MIAN, Q. J., supra note (20), p. 186. 

95 The Arbitration Regulation of 1983, Art. 12. 

96 tlad is a singular of Iludod which mean the crimes which the, ýur', -ýz specified their punishments, 
such as the amputation of the hand in the crime of theft. 

97 The Implementation Rules of 1985, Art. 4. 
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In addition, the Implementation Rules of 1985 give the govemment officials 

the right to act as arbitrators, provided that the Authorities to which they belong agree 

to this c oice. 
98 

98 Ibid., Art. 3. 
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4.4 Powers of arbitrators 

It is necessary that the arbitral tribunal has sufficient powers to conduct the 

arbitration proceedings and to render the arbitral award within the time limits. These 

powers are conferred upon the arbitral tribunal by the parties to the dispute 

themselves and also by the law governing arbitration as a means of resolving 
disputes. 99 

4.4.1 Powers granted by the parties 

The parties to the dispute have an absolute freedom to confer powers upon the 

arbitral tribunal, provided that they respect any restriction imposed by the applicable 
law. 

The parties to the dispute may grant powers to the arbitral tribunal directly 

where they insert these powers in the arbitration agreement, whether an arbitration 

clause or a submission agreement. Such powers may include powers to order 
disclosure of documents, to appoint experts, to receive evidence and so on. 

Moreover, the parties may confer powers on the arbitral tribunal indirectly 

where they choose international and institutional rules of arbitration, such as the ICC 

Arbitration Rules or the UNCITRAL Arbitration Rules to govern the arbitral process. 

These rules confer some express powers upon the arbitral tribunal. For example, the 

UNCITRAL Arbitration Rules state that: 

Subject to these Rules, the arbitral tribunal may conduct the arbitration in 
such manner as it considers appropriate, provided that the parties are treated 
with equality and that at any stage of the proceedings each party is given a 
full opportunity of presenting his case. 11100 

99 REDFERN, Alan & HUNTER, Martin., supra note (5), pp. 258-59. 

100 The UNCITRAL Arbitration Rules, Art. 15 (1). 
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These Rules confer certain specific powers upon the arbtral tribunal, such as 

the arbitral tribunal has the power to determine the place of arbitration and the 
language or languages to be used in the proceedings, unless the parties to the dispute 

have agreed upon them. 101 

4.4.2 Powers granted by the applicable law 

Most national arbitration laws of different countries confer some powers 

directly upon the arbitral tribunal. For example, the Netherlands Arbitration Act of 

1986 gives the arbitral tribunal the power to determine the place of arbitration if the 

parties have not determined it. ' 02 In England, the arbitral tribunal may administer 

oaths to witnesses who give evidence before it. The new English Arbitration Act of 

1996 provides that: 

The tribunal may direct that a party or witness shall be examined on oath or 
affirmation, and may for that purpose administer any necessary oath or take 
any necessary affirmation. "' 03 

Moreover, national arbitration laws may confer certain powers indirectly upon 

the arbitral tribunal by granting these powers to the competent authority, such as the 

court on behalf of the arbitral tribunal. For example, when a witness refuses to attend 

a hearing to give evidence the arbitral tribunal can not compel him to attend but the 

coercive power can only be exercised by the competent authority. 

In international commercial arbitration, the powers of an arbitral tribunal will 

be granted by certain sources, such as the arbitration agreement, the law governing 

101 Ibid., Arts. 16( 1) and 17(l). 

102 The Netherlands Arbitration Act of 1986, Art. 1037 (1). 

103 The new L-m-flish Arbitration Act of 1996, Sec. 38 (5). 

104 REDFERN, Alan & HUNTER, Martin., supra note (5), pp. 260-61. 

156 



the arbitration agreement and the law governlnzc:, ý the arbitral process (the /(,. v 

arbitri). 101 

The arbitration agreement usually contains the powers which have been 

conferred by the parties to the dispute themselves upon the arb1tral tribunal. The law 

governing the arbitration agreement should then be considered to see whether it 

supports or restricts these powers. Equally, the law governing the arbitral process, the 

lex arbitri, should also be considered to see if there is any restriction in respect of 

these powers conferred by the parties to the dispute upon the arbitral tribunal. 

In principle, the law governing the arbitral process, the lex arbith, will 

override any express or implied provision of the arbitration agreement conferring 

specific powers upon the arbitral tribunal If these powers are prohibited. For 

example, an arbitration agreement may contain a provision which gives the arbitral 

tribunal the power to administer oaths to witnesses and the law governing the 

arbitration agreement, such as English law, may include a provision conferring this 

power the arbitral tribunal. However, if the law governing the arbitral process, such 

as Swiss law, does not permit a private individual, like the arbitrator to administer 

oaths, the mandatory provision of the law governing the arbitral process will abrogate 

the provision of the arbitration agreement. 105 

The arbitral tribunal has the power to decide the dispute arising between the 

parties. However, it must take care to stay within the terms of its power and it must 

not exceed its jurisdiction. If either of the parties to the dispute objects to the lack or 

excess of the jurisdiction of the arbitral tribunal, many national arbitration laws, and 

international and institutional rules of arbitration adopt in express terms the power of 

the arbitral tribunal to decide upon its own jurisdiction. For example, the Netherlands 

Arbitration Act of 1986 explicitly provides that: 

The arbitral tribunal shall have the power to decide on its own 
jurisdiction. " 106 

105 Ibid., p. 26 1. 

'()6 The Netherlands Arbitration Act of 1986, Art. 1052 (1). 
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The LCIA Arbitration Rules state that: 

" The Tribunal shall have the power to rule on its own jurisdiction. " 107 

However, although the arbitral tribunal has the power to decide upon its 

jurisdiction the competent authority, such as the court has the power to supervise and 

make sure that the arbitral tribunal does not exceed the extent of its jurisdiction. 

Some national arbitration laws, and international and institutional rules of 

arbitration stipulate that objections to the lack of jurisdiction of the arbitral tribunal 

should be raised before starting the defence on its merits. 108 For example, the 

UNCITRAL Arbitration Rules provide that: 

3- A plea that the arbitral tribunal does not have jurisdiction shall be raised 
not later than in the statement of defence or, with respect to a counter- 
claim, in the reply to the counter-claim. 

4- In general, the arbitral tribunal should rule on a plea concerninlo,; its 
jurisdiction as a preliminary question. However, the arbitral tribunal may 
proceed with the arbitration and rule on such a plea in their final 
award. "109 

4.4.3 The position in the Kingdom of Saudi Arabia 

The parties to the dispute are free to confer powers upon the arbitral tribunal, 

unless these powers conflict with the Arbitration Regulation of 1983 or its 

Implementation Rules of 1985 or Saudi public policy. 

The Arbitration Regulation of 1983 and its Implementation Rules of 1985 

explicitly confer some powers upon the arbitral tribunal. For example. the arbitral 

tribunal has the following powers during the course of the arbitration proceedings: 

107 The LCIA Arbitration Rules, Art. 14 (1). 

109 REDFERN, Alan & HUNTER, Martin., supra note (5), p. 284; also CRAIG, 
W. Laurance, PARK, William W. , and PAULSSON, Jan., supra note (5), pp. 189-90. 

109 The UNCITRAL Arbitration Rules, Art. 21 (3,4). 
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- Power to extend the period fixed for making the award on account of 
110 

circumstances pertaining to the subject-matter of the dispute. 

- Power to require the personal appearance of the parties to the dispute if the 

circurnstances require so. '' 

- Power to hold the hearing in camera by its own motion-' 12 

- Power to require from one of the parties to the dispute to produce any 

relevant document regarding the case by its own motion, or at the request of the other 

party. 11 3 

- Power to appoint one or more experts if necessary to provide a special report 

concerning some matters in the case. 
114 

- Power to decide to move, on its own motion or at the request of one of the 

parties to the dispute, for inspection of something relevant to the case. ' 15 

Other powers will be treated and discussed in detail in the next chapter 

relating to the arbitration proceedings. 

It seems that the Arbitration Regulation of 1983 and its Implementation Rules 

of 1985 contain a number of powers which facilitate the function of the arbitral 

tribunal during the arbitral process. 

110 The Arbitration Regulation of 1983, Art. 15. 

111 The Implementation Rules of 1985, Art. 17. 

112 Ibid., Art. 20. 

113 Ibid., Art. 28. Also this power has been granted by many other arbitration laws, such as the 
American law. For further details, DOMKE, Martin., Donzke on Commercial Arbitration, 
revised edition by Gabriel M. WILNER, New York, Publishing by Clark, Boardman & Callaghan, 
1992, p. 370. 

114 The Implementation Rules of 1985, Art. 33. 

11 5 Ibid., Art. 35. 
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4.5 Duties and liabilities of arbitrators 

4.5.1 Duties of arbitrators 

There are many duties which are imposed upon the arbitral tribunal by the 

parties to the dispute and the law. It is useful for an arbitral tribunal to draw up for 

itself a check-list of its specific duties. ' 6 The parties to the dispute may impose these 

duties before the arbitrators are nominated, or during the course of the arbitral 
1 17 process. 

It would be better that each arbitrator checks the arbitration agreement before 

accepting the nomination because if he finds himself unable to fulfil the duties 

mentioned in the agreement, he should ask the parties to the dispute to change them 

or decline the nomination. For example, when the parties to the dispute require that 

the arbitral award should be rendered within a specific time after the nomination of 

the arbitral tribunal and an arbitrator may be unable to render an award within such 

time. Consequently, he should not accept the nomination if the parties to the dispute 

refuse to extend the time limits. 

Moreover, if the parties to the dispute wish to impose certain duties on the 

arbitral tribunal during the course of the arbitration proceedings, it is important to 

consult the arbitrators about these new duties. For example, in construction project 
disputes, the parties to the dispute may ask the arbitral tribunal to inspect a 

construction site. Such a matter should firstly be discussed with the arbitrators since 
if one of the arbitrators feels that he may be unable to accept such duty and the 

parties insist upon it, he may resign. 

On the other hand, the parties may agree to submit their dispute to one of the 

arbitral institutions whose rules may contain certain provisions imposing specific Cý 

116 REDFERN, Alan & HUNTER, Martin., supra note (5), p. 263. 

117 For further details, Ibid., pp. 262-63. 

160 



duties. For example, under the ICSID Arbitration Rules, the arbitral tribunal must 

keep its deliberations secret and it shall take decisions by a majority of the votes. ' 18 

There are some main duties which most national arbitration laws of the 

different countries, and international and institutional rules of arbitration impose on 

the arbitral tribunal, such as the duty of the arbitral tribunal to treat each party to the 

dispute equally and to give him a full opportunity to present his case before it. Also, 

the arbitral tribunal should not discuss the case with one party to the dispute in the 

absence of the other, unless these discussions concern procedural matters and the 

absent party has been given proper notice. For example, the Netherlands Arbitration 

Act of 1986 states that: 

The parties shall be treated with equality. The arbitral tribunal shall give 
each party an opportunity to substantiate his claims and present his case. "' 19 

Moreover, many international and institutional rules of arbitration, such as 

Article 15 (1) of the UNCITRAL Arbitration Rules state the same principle. 

However, if an arbitrator fails to treat the parties to the dispute equally the 

effect will be to make this arbitrator liable to be removed. In many countries, like 

Switzerland and the Netherlands, this removal can be done without waiting for the 

arbitral award. Whereas in others, such as the United States the aaarieved party 

should wait until the end of the arbitration proceedings and the issue of an arbitral 

award, and then he may challenge this award on the basis of this reason. In addition, 

the arbitral tribunal must fulfil its task with due care of all aspects during the 

arbitration proceedings. 120 

The arbitral tribunal should only decide on the subject-matter of the dispute 

and not exceed its jurisdiction. Therefore, if the tribunal has exceeded its jurisdiction 

the arbitral award may be set aside or refused to be enforced in whole or in part by 

the competent authority. 

118 The ICSID Arbitration Rules, Arts. 15 (1) and 16 (1). 

119 The Netherlands Arbitration Act of 1986, Art. 1039 (1). 

120 REDFERN, Alan & HUNTER, Martin., supra note (5), pp. 228-29. 
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In addition, the arbitral tribunal is bound to render its award within a limited 

period after its constitution because the issue of the award within this period is un 

obligation de resultat. 12 1 Accordingly, if the arbitral tribunal makes the arbitral award 

after the expiry of the limited period, the award may be set aside and the arbitrators 

rnay also be deprived of any entitlement to remuneration. 122 

4.5.2 Liabilities of arbitrators 

If the arbitrators fail to fulfil one of the above mentioned duties the question 

which may arise is whether or not the arbitrators are liable to the parties to the 

dispute for loss caused by their wrongful behaviour. 

National arbitration laws of various countries differ in the classification of the 

nature of the relationship between the parties to the dispute and the arbitrators. Some 

of these laws classify such relationship as a contractual relationship where an 

arbitrator is nominated by or on behalf of the parties to the dispute to perform a 

service for a fee. Consequently, if an arbitrator does not fulfil his duties during the 

arbitral process he may be liable to the parties to the dispute for loss caused by his 

wrongful behaviour. Nevertheless, his liability is limited to damage caused by 

intentional act or gross negligence. Some other laws confer immunity from liability 

upon the arbitral tribunal on the basis that this tribunal performs a judicial or quasi- 

judicial function. 123 

Moreover, some international and institutional rules of arbitration deal with 

the liability of the arbitrators. 124 For example, the LCLk Arbitration Rules provide 

that: 

12 1 LEW, Julian D. M., The Intinunity of Arbitrators; in immunity of arbitrators under French Law 
written by Jean-Louis DELVOLVE, London, New York, Hamburg & Hong Kong. Lloyd's of Z7 London Press Ltd (LLP), 1990, p. 35. 

122 REDFERN, Alan & HUNTER, Martin., supra note (5), p. 268. 

123 Ibid., pp. 266-7. 

12' RUBINO-SAMMARTANO, Mauro., supra note (34), p. 218. 
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Neither the Court, nor any arbitrator shall be liable to any party for any act 
or omission in connection with any arbitration conducted under these Rules, 
save the arbitrators (but not the Court) may be liable for the consequences 
of conscious and deliberate wrongdoing. " 125 

In many civil law countries, an arbitrator may be held liable for damages to 

the parties to the dispute who suffer loss because of his wrongful behaviour. For 

example, the Austrian Code of Civil Procedure states that: 

The arbitrator who does not fulfil at all or not in due time the obligations 
which he has undertaken by acceptance of his appointment, is liable to the 
parties for all damages caused by his unlawful refusal or delay, irrespective 
of their right to request the termination of the arbitration proceedings. " 126 

In some other civil law countries, such as Greece, Italy and Spain, the 

arbitration laws contain explicit provisions dealing with the question of the liability 

of arbitrators, whereas many other civil law countries, such as Belgium, France. 

Germany and the Netherlands do not contain express provisions regarding the 

liability of arbitrators. Indeed, the courts in civil law countries play an important task 

in determining the scope of the arbitrators' liability. 127 

In most civil law countries, the liability of arbitrators is based on the 

contractual relationship between them and the parties to the dispute. However, in 

certain civil law countries, such as France, the liability of arbitrators is confined to 

loss caused by the intentional act, or gross negligence or fraud. 128 

By contrast, in many common law countries, such as the United States of 

America, an arbitrator is immune from any liability to the parties to the dispute if he 

125 The LCIA Arbitration Rules, Art. 19 (1). 

126 The Austrian Code of Civil Procedure , Art. 584 (2). 

HUASMANINGER, Christian., Civil Liability ofArbitrators: A comparative Study, A 
dissertation submitted for the Degree of LLM. to the Harvard Law School, Cambridge, USA, MaN 
1990, pp. 66-67. 

128 LEW, Julian D. M., supra note (121), p. 35; also for details In respect of the issue of fraud, 
GLICK, Leslie Alan., Bias, Fraud, Misconduct and Partiality of the arbitrator, 1967, vol. 22, The 
Arbitration Journal, pp. 167-68. 
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does not fulfil his arbitral duties'- since it is very difficult to encourage arbitrators to 

participate in arbitration if they expose themselves to unlimited liability as a result of 

doing so and this immunity is actually intended to protect and promote the arbitral 

process more than to protect arbitrators themselves. ' 30 

However, in some other common law countries, such as England, this 

immunity is limited to the extent that it protects arbitrators only from claims arising 

out of their quasi-judicial activities. Consequently, if an arbitrator fails to fulfil one of 

his contractual obligations, such as not rendering the arbitral award within the time 

limits as a result of his gross negligence, he may be liable to the parties to the dispute 

for any IOSS. 131 

Moreover, the new English Arbitration Act of 1996 explicitly states that 

arbitrators may lose their immunity from liability if they have made a lapse in bad 

faith, such as the acceptance of a bribe. ' 32 

However, if an arbitrator has made an error or a lapse in good faith he will not 

be liable to the parties for this error or lapse. For example, an arbitrator may make 

mistakes as a result of misconception of the law because these mistakes are included 

in the arbitration risk. 133 

129 For further details, SHENTON, David W., The Liability ofArbitrators, England, 1980, vol. 8, 
International Business Lawyer, pp. 335-36; also DOUGLAS, Joel M., The Scope of 
Arbitrator Immunity, June 198 1, vol. 36, no. 2, The Arbitration Joumal, pp. 35-36. 

130 HUASMANINGER, Christian., supra note (127), p. 19; also LEW, Julian D. M., supra note 
(12 1); in immunity of arbitrators under the United States Law written by David I BRANSON & 
Richard WALLACE, p. 86 

131 Ibid., p. 94. 

132 The new English Arbitration Act of 1996, Sec. 29 (1). 
Cý 

133 GLICK, Leslie Alan., supra note (128), p. 165. 
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4.5.3 The position in the Kingdom of Saudi Arabia 

The Arbitration Regulation of 1983 and its Implementation Rules of 1985 

contain provisions which impose some duties upon the arbitrators. The most 

important duties imposed upon the arbitral tribunal are as follows: 

- The duty of the arbitral tribunal to give each party to the dispute a full 

opportunity to present his case before it and to treat the parties equally during the 

course of the arbitration proceedings. ' 34 

- If a document has been claimed to have been forged or if criminal 

proceedings have been instituted for forgery or for any other criminal act, the arbitral 

tribunal must suspend the arbitration proceedings and the date fixed for the award 

until a final decision is rendered from the competent authority on the incident which 
had arisen. 

135 

- The duty of the arbitrators to sign an award; where one or more arbitrators 

refuses to sign the award, shall be stated in the instrument of the arbitral award. 136 

Moreover, the Arbitration Regulation of 1983 requires that the arbitral 

tribunal renders its decision within the time limits. However, if the arbitral tribunal 

fails to fulfil such duty the Regulation deals with the problem where it provides that: 

The arbitrators' decision shall be taken within the time limit specified in the 
arbitration instrument, unless it is agreed to extend it. If the parties have not 
fixed in the arbitration instrument a time limit for the decision, the 
arbitrators shall take their decision within 90 days from the date on which 
the arbitration instrument was approved; otherwise any of the parties may, if 
he so desires, appeal to the Authority originally competent to hear the 
dispute which shall decide either hearing the subject-matter or extending the 
time limit for another period. " 137 

134 The Implementation Rules of 1985, Art. 36. 

135 Ibid., Art. 37. 

136 The Arbitration Regulation of 1983, Art. 17. 

137 Ibid., Art. 9. 
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On the other hand, the Arbitration Regulation of 1983 and its Implementation 

Rules of 1985 do not contain any provision concerning the immunity or liability of 

arbitrators. However, according to the general principles of the SharPah an arbitrator 

may be liable for his gross negligence, such as when he ignores a very vital document 

presented by one of the parties to the dispute which affects the arbitral award. ' 38 

When an arbitrator breaches his duties imposed by the parties to dispute or by 

the law applied to the arbitration, such as when he does not issue an arbitral award or 

makes it after the expiry of the time limit of arbitration, or when he withdraws from 

the arbitration at the late stage of proceedings or at the stage of deliberations, or when 

he discloses the content of his deliberations to third parties, the competent authority 

to hear the dispute has the power to decide whether or not he is liable according to 

the circumstances of each case. 

It seems that although the Arbitration Regulation of 1983 and its 

Implementation Rules of 1985 have not dealt with the liability of an arbitrator, an 

arbitrator should be liable to the parties to the dispute for loss caused by his 

intentional wrongful behaviour or if he has made a serious lapse, such as accepting a 

bribe according to the general principles of the SharPah. 

138 HEJAILAN, Salah., supra note (20), p. 167. 
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4.6 Dismissal and challenge of arbitrators 

In general, an arbitrator may be dismissed by the mutual consent of the parties 

to the dispute and also either of the parties has the right to challenge an arbitrator 

appointed to resolve the dispute, if there are serious reasons which support the 

challenge, such as if there are circumstances which may give rise to justifiable doubts 

as to the impartiality or independence of the arbitrator. 

This section is divided into three sub-sections. The first will deal with the 

disrnissal of arbitrators. The challenge of arbitrators will be the subject of the second 

sub-section. The third sub-section will treat and set forth the position in the Kingdom 

of Saudi Arabia in respect to the dismissal and challenge of arbitrators according to 

the Arbitration Regulation of 1983 and its Implementation Rules of 1985. 

4.6.1 Dismissal of arbitrators 

An arbitrator may only be dismissed by the mutual agreement of the parties to 

the dispute, whether he was appointed by the parties themselves or by a third party, 

such as the competent authority to hear the dispute. The mutual consent of the parties 

for dismissing an arbitrator is required by most national arbitration laws of various 

countries. For example, the French Code of Civil Procedure states that: 

An arbitrator may not be dismissed except by the parties' unanimous 
consent. " 139 

Nevertheless, an arbitrator may be dismissed, on the request of one of the 

parties to the dispute, by the court or by the other competent authority determined in 

the arbitration agreement, if he delays excessively the execution of his duties relating 

to the arbitral process. 
140 

139 The French Code of Civil Procedure of 1980, Art. 1462. 

"'0 DAVID, Ren6., supra note (5), p. 265. 
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An arbitrator may be dismissed explicitly or implicitly, such as when the 

parties to the dispute appoint a new arbitrator who replaces him. Moreover, the 

parties may notify the decision of the dismissal to the arbitrator orally or by a written 
letter. 

141 

The parties to the dispute have the right to dismiss an arbitrator at any stage 

of the arbitration proceedings, but the dismissal should be made before rendering the 

arbitral award. The dismissed arbitrator may have the right to claim compensation 

from the parties, particularly if he has started his mission. This is because the parties 

to the dispute may not have fulfilled their obligations arising out of the contract 

concluded between them and the arbitrator. 

The question may arise as to the effects of dismissal of an arbitrator. In some 

countries, such as France, the arbitration agreement will lapse, if it has not otherwise 

been provided by the parties' agreement, and the arbitration proceedings will also be 

ended. In some other countries, such as England and the United States, a ne", 

arbitrator should be nominated in the same manner as the dismissed arbitrator had 

been nominated. If necessary, the new arbitrator shall be appointed by the competent 

authority, such as the court. 142 

The dismissal of an arbitrator is likely to cause a delay in deciding the case 

since a new arbitrator needs some time to examine the written statements presented 

by the parties to the dispute and to become aware of the subject-matter of the dispute 

and the arbitration proceedings adopted by the previous arbitral tribunal. 

4.6.2 Challenge of arbitrators 

The parties to the dispute have the right to challenge an arbitrator if the 

reasons for challenge have appeared after the appointment of the arbitral tribunal. 

ib i (Compulsor and Optional 14 1 ABO AL-WAFA, Ahmad., al-Taýkin al-'IýLhtiyyjff wa al-'Id dr y 
Arbitration), 4th Ed. . a]-Exandaria, Egypt, 1983, pp. 170-71. 

142 For further details, DAVID, Ren6., supra note (5), p. 266. 
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Most national arbitration laws of different countries contain provisions which 

give the parties to the dispute the right to challenge arbitrators. For example, the 
Swiss Private International Law Act of 1987 provides that: 

A party may only challenge an arbitrator whom it has appointed or in whose 
appointment it has participated on grounds of which it became aware after 
such appointment. The grounds for challenge must be notified to the arbitral 
tribunal and the other party without delay. " 143 

Moreover, many international and institutional rules of arbitration contain 

similar provisions, such as Article 10(2) of the UNCITRAL Arbitration Rules and 
Article 3(7) of the LCIA Arbitration Rules. 

The party to the dispute may challenge an arbitrator if such party convinces 

the competent authority that he did not know of the reasons for challenge when he 

appointed the challenged arbitrator. 

On the other hand, the party to the dispute may lose his right to challenge an 

arbitrator if he has participated in the arbitration proceedings in spite of his full 

knowledge of the reasons for challenge of an arbitrator because the participation of 

the party in the proceedings is to be interpreted as a waiver of his right to challenge. 

and as a recognition of the fact that there is no serious reason for challenging an 

arbitrator. 144 

4.6.2.1 Reasons for challenge 

An arbitrator may be challenged, particularly in domestic arbitration, for the 

same reasons as those for which a judge may be challenged. Many civil law 

countries, such as Egypt, recognise the right the parties to the dispute to challenge the 

judge. However, in common law countries, there is no procedure provided for 

challenge of a judge. The judge himself may decide, whether it is proper for him to 

1-43 'ne Swiss Private International Law Act of 1987, Art. 180 (2). 

DAVID, Ren6- supra note (5), p. 263; also RUBINO-SAMMARTANO, Mauro., supra note 
(34). p. 214. 
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be a judge in the case or not. In the United States, the courts have the power to 
revoke the appointment of an arbitrator in some cases. However, the majority of the 
United States courts has refused to exercise a control on whether or not an arbitrator 
is fit to deal with a dispute, except when this arbitrator has been nominated by the 
courts themselves. 

145 

Most international and institutional rules of arbitration include provisions 

which state reasons for challenge of an arbitrator. For example, the parties to the 
dispute may challenge an arbitrator where they have reasonable doubts in relation to 
his impartiality or independence. The LCIA Arbitration Rules provide that: 

An arbitrator may be challenged if circumstances exist that give rise to 
justifiable doubts as to his impartiality or independence. " 146 

Moreover, many national arbitration laws of various countries contain similar 

provisions, such as Article 1033 of the Netherlands Arbitration Act of 1986. 

It is desirable to set forth the most important reasons which may lead to 

challenge an arbitrator as folloWS: 147 

a- If the arbitrator (or his spouse) has a personal or financial interest in the 

dispute, such as where he is a creditor, debtor, presumptive heir or a donee of one of 

the parties to the dispute. 

b- If the arbitrator (or his spouse) has a subordinate or employment 

relationship with one of the parties to the dispute or their representatives. For 

example, in the Case of Centrozap v. Orbis, the Swiss Federal Tribunal found that it 

was sufficient reason to warrant the disqualification of the arbitrator that his wife was 

the assistant of the lawyer of one of the parties to the dispute. 148 

145 DAVID, Ren6., supra note (5), pp. 256-257. 

146 'ne LCIA Arbitration Rules, Art. 3 (7). 

147 For further details, CRAIG, W. Laurance; PARK, William W., and PAULSSON, Jan., supra 
note (5), pp. 227-34; DAVID, Ren6., supra note (5), pp. 256-59; EL- AHDAB, Abdul Hamid., 

supra note (17), pp. 87-88; also ABOAL-WAFA, Aýmad., supra note (14 1), pp. 157-61. 

'-" Centrozap v. Orbis, 92 Arrets du Tribunal Hd6ral (Switzerland), 1966, pp. 271 et esq. 
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c- If the arbitrator (or his spouse) is a relative of one of the parties to the 
dispute. 

d- If there is or has been a lawsuit between the arbitrator (or his spouse) and 

one of the parties to the dispute. 

e- If there is a friendship or hostility between the arbitrator and one of the 

parties to the dispute. 

f- If the arbitrator has previously given his advice or opinion on the subject- 

matter of the dispute to one of the parties to the dispute before his appointment as an 

arbitrator. 

In addition, there are certain situations which are less likely to lead to a 

successful challenge of an arbitrator, such as when one of the parties to the dispute 

alleges that the relationship between the arbitrator and the other party may be =0 

established in the future or when the arbitrator has served in prior arbitration 

involving one of the parties to the dispute. 

In international commercial arbitration, there are other reasons which may 

cause the challenge of an arbitrator, such as the sole or presiding arbitrator may be 

challenged, if he is not from a country other than those of which the parties to the 

dispute are nationals. 

In fact, the challenge of an arbitrator is often an attempt to stop or slow down 

the arbitration proceedings, or to get rid of an arbitrator who, to that challenger's 

mind, will find against him. 149 

4.6.2.2 Time limits for challenge 

A challenge of an arbitrator may be made at any stage of the arbitration 

proceedings. It is preferable that any challenge of an arbitrator is made at the earliest 

stage of proceedings and before the arbitrator has started to exercise his task. 

Nevertheless, the parties to the dispute have the right to challenge an arbitrator at late 

149RUBINO-SAMMARTANO, Mauro., supra note (34), p. 215. 
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stages of the proceedings, provided that the arbitral award has not yet been rendered C 
and within the time limits fixed by the applicable law of the arbitral process. 

A challenge of an arbitrator must in some countries be raised within time 
limits of the party becoming aware of the circumstances giving rise to justifiable 

doubts as to the arbitrator. This period is fifteen days in some national arbitration 
laws, such as the new Egyptian Arbitration Act of 1994.1 50 

Moreover, many international and institutional rules of arbitration require that 

the challenge of an arbitrator should be submitted to the arbitral tribunal itself or to 

the court of the institution within a limited time. For example, the request for 

challenge of an arbitrator should be brought to the ICC International Court of 

Arbitration within a specific time. The ICC Arbitration Rules state that: 

For a challenge to be admissible, it must be sent by a party either within 30 
days from receipt by that party of the notification of the appointment or 
confirmation of the arbitrator by the Court; or within 30 days from the date 
when the party making the challenge was informed of the facts and 
circumstances on which the challenge is based, if such date is subsequent to 
the receipt of the aforementioned notification. " 151 

However, if the party to the dispute fails to follow the time limits of the 

challenge he will be considered to waive the right to challenge and he should be 

barred from attacking the arbitral award on the basis of the reason for challenge of an 
151 

arbitrator. '- 

The concept of waiver is known in civil law countries and in common law 

countries alike, for examPle, in Ghirardosi v. Minister of Highways Case, the 

Supreme Court of Canada has said that: 

There is no doubt that an award will not be set aside if the circumstances 
alleged to disqualify an arbitrator were known to both parties before the 
arbitration commenced and they proceeded without objection. " 153 

'so The new Egyptian Arbitration Act of 1994, Art. 19 (3). 

151 The ICC Arbitration Rules, Art. 2 (8). 

152 REDFERN, Alan & HUNTER, Martin., supra note (5), p. 232. 

153 Ghirardosi v. Minister of Highways Case (B. C. ), 56 Dominion Law Reports, 1966, pp. 469-75. 
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4.6.2.3 Procedure for challenge 

The procedure for challenge of an arbitrator is to be found in the applicable 
law of the arbitral process. In ad hoc arbitration, the request for challenge may be 

made in the first instance to the arbitral tribunal itself and then to the competent 

authority, such as the court which will deal with this request according to the 

procedure imposed by the applicable law, or the request for challenge may be made 
directly to the competent authority without the need to submit it to the arbitral 

tribunal itself. 

In institutional arbitration, a request for challenge will be brought to the 

arbitral tribunal itself or to the court of the institution which will apply to its 

procedure. For example, under the ICSID Arbitration Rules, any request for 

challenge should be made immediately, and before the arbitration proceedings are 
declared closed. The party making this request should state the reasons for challenge It) 

in it and the request for challenge will be filed with the Secretary-General of the 

ICSID. After that, the request for challenge will be referred to all the members of the 

arbitral tribunal and the opposing party to the dispute. If the request for challenge is I 
directed to a sole arbitrator or to the majority of the arbitrators it will be submitted to 

the Chairman of the Administrative Council of ICSID who will then make the 

decision concerning the challenge. However, if the request for challenge is directed 

to one of the members of the arbitral tribunal the decision will be made by the other 

two arbitrators who may accept or refuse this request. If they are unable to agree, the 

decision will be rendered by the Chairman of the Administrative Council of 

ICS]I). 154 

154 The ICSID Arbitration Rules, Art. 9 (1,2,3,4,6). 
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4.6-2.4 Effects resultingfrom challenge 

In general, the arbitral tribunal is bound to suspend the arbitration 

proceedings until a decision is made on the request for challenge of an arbitrator. 

unless there are urgent circumstances which require the continuation of the 

proceedings, such as the fear of the death of a sick witness or his movement to 

another place. 
However, in some countries, the arbitral tribunal is not bound to suspend the 

arbitration proceedings but the request for challenge is postponed until the arbitral 

award is rendered. In fact, this solution may make the challenging party not to 

participate in the arbitration proceedings because his request for challenge of an 

arbitrator has been rejected. 155 

It is important that the arbitral tribunal suspends the proceedings until a 

decision in the challenge has been made because if the challenge of an arbitrator is 

accepted the parties to the dispute will save time and money which they will lose if 

the request for challenge is exercised after an arbitral award has been rendered. 

Moreover, in many urgent circumstances, it is possible to resort to the competent 

court of summary actions to deal with these circumstances. 

On the other hand, if the request for challenge of an arbitrator is rejected, the 

arbitration will proceed; Whereas, if it is accepted, a vacancy will exist in the arbitral 

tribunal and it should be filled by a new arbitrator before the proceedings resume. 

However, the arbitral award may be rendered by the other remaining arbitrators when 

the arbitral tribunal is composed of three arbitrators, ' 56 or when the request is raised 

at a late stage of the arbitration proceedings, such as at the stage of deliberations. 

It is important to appoint a replacement arbitrator because there are some 

practical difficulties about conferring upon the two remaining arbitrators the power to 

decide the case, such as the applicable law of the arbitral process requires that the 

arbitral tribunal should consist of an uneven number of arbitrators and also this 

155 DAVID, Ren6- supra note (5), pp. 263-64. 

156 Ibid., p. 265. 
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solution will deprive the parties of their equal rights in the composition of the arbitral 

tribunal. 

4.6.2.5 Filling a vacancy 

When a request for challenge of an arbitrator is successful, or when an 

arbitrator dies, resigns, refuses to participate in the arbitration proceedings or 
becomes incapable of acting, it is necessary that a replacement arbitrator is 

nominated. 

replacement arbitrator will be generally appointed in the same manner as 

the challenged arbitrator had been appointed. A replacement arbitrator of sole or third 

arbitrator will be appointed by the mutual consent of the parties to the dispute, but if 

they are unable to agree they will have recourse to the competent authority, such as 

the court for the appointment of a replacement arbitrator. 

If a party-nominated arbitrator should be replaced, the same party to the 

dispute will appoint his successor. However, if such party attempts to paralyse the 

continuation of the arbitration proceedings the competent authority, such as the court 

has the power to appoint a replacement arbitrator. 157 

After the appointment of a replacement arbitrator, the question which may 

arise is whether the arbitral tribunal must retrace its steps or not. 

The answer to this question depends on whether the oral hearings have been 

held or not. If the hearings have not been held yet it is not necessary for the arbitral 

tribunal and the parties to the dispute themselves to go back over old ground. 

However, it is important to give the replacement arbitrator enough time to study the 

written statements containing written pleadings, statements of evidence and other 

documents, and also to consider any procedural directions given by the former 

arbitral tribunal. After that, the replacement arbitrator should sign his assent and 

record it in writing. 

157 CRAIG, W. Laurance; PARK, William W. , and PAULSSON, Jan., supra note (5), p. 237; 
also DAVID, Ren6., supra note (5), p. 266. 
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If the replacement arbitrator is appointed after the beginning of oral hearings 

it will be important to give him time to study the case and to bring the proceedings to 

the stage of oral hearings where the new arbitrator can participate in the hearings and 

put questions to the parties, their representatives and witnesses. However, the 

interests of the parties to the dispute are to try to avoid the repetition of the hearings 

which require extra time and more money. 

On the other hand, in large international commercial arbitrations, the parties 

to the dispute sometimes insure the lives of arbitrators since when one of such 

arbitrators dies or becomes incapacitated, the insurance policy will cover at least part 

of the expenses involved in adjourning the oral hearings, reconstituting the arbitral 

tribunal and going again over the ground already covered. In this case, the arbitrators 

should be informed because the insurance companies require medical information or 

examination. 158 

4.6.3 The position in the Kingdom of Saudi Arabia 

The Arbitration Regulation of 1983 distinguishes between the dismissal and 

challenge of arbitrators. It contains some provisions which govern most aspects 

relating to the dismissal and challenge of arbitrators. 

4.6.3.1 Dismissal of arbitrators 

An arbitrator can not be dismissed except by the mutual agreement of the 

parties to the dispute. Therefore, an arbitrator can not be dismissed by one party to 

the dispute alone. The aim of that requirement is to protect the arbitral process from 

stopping and slowing down. The Arbitration Regulation of 1983 explicitly states that: 

" The arbitrator may not be removed except with the mutual consent of the 

Iss REDFERN, Alan & HUNTER, Martin., supra note (5), pp. 236-37. 
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parties. Furthermore, he can not be removed except for reasons which occur 
or appear after the filing of the arbitration instrument. "' 59 

Before the issue of the Arbitration Regulation of 1983, an arbitrator might be 

dismissed by one party to the dispute at any time prior to the issue of an arbitral 

award. Moreover, this position has been adopted by the general principles of the 

Sharrah except if the appointment of an arbitrator has been approved by a judge. In 

this case, the dismissal must be made according to the procedure for dismissal of 

judges. ' 60 

The dismissal of an arbitrator may be done explicitly or implicitly; for 

instance, when the parties to the dispute choose another arbitrator instead of him. An 

arbitrator may also be dismissed at any stage of the arbitration proceedings, even 

after an award regarding part of the subject-matter of the dispute has been rendered. 

However, the dismissal of an arbitrator must be made before a final award 

concerning the whole subject-matter of the dispute is rendered., 61 

On the other hand, the Arbitration Regulation of 1983 expressly gives the 

dismissed arbitrator the right to claim damages, if he has started his work in the 

arbitral process and if he has not been the cause of such dismissal. 

The dismissal of an arbitrator will lead to appointment of a new arbitrator and 

the period fixed for deciding the subject-matter of the dispute will be extended thirty 

days. 1 62 

159 The Arbitration Regulation of 1983, Art. 11. 

"'0 EL-AHDAB, Abdul Hamid., supra note (48), p. 52; MOORE, Michael T. & LOTT, Leslie 
J., Arbitration tinder the Saudi Legal System, February 198 1, vol. 4, no. 2, Middle East 
executive Reports, p. 12; also SALEH, Samir., supra note (49), p. 300. 

161 AL-GHANY, Eid M., The Bookletfor the Explanation of Saudi Arbitration Rules, I st Ed. 
Riyadh, The Kingdom of Saudi Arabia, 1984, pp. 31-32. 

Z 
162 The Arbitration Regulation of 1983, Art. 14. 
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4.6.3.2 Challenge of arbitrators 

The Arbitration Regulation of 1983 gives either of the parties to the dispute 

the right to challenge an arbitrator when reasons for challenge appear after the 

approval of the arbitration instrument by the competent authority. Therefore, If the 

reasons for challenge have been known by the challenging party before the approval 

of the arbitration instrument, the competent authority will refuse the request for 

challenge. 

An arbitrator may be challenged for the same reasons for which a Judge may 

be challenged. The Arbitration Regulation of 1983 provides that: 

The arbitrator may be challenged for the same reasons for which a judge 
may be challenged. , 163 

The most important reasons for challenge of an arbitrator are the same 

reasons which were set forth when the challenge of an arbitrator was discussed 

according to the national arbitration laws of various countries, and international and 

institutional rules of arbitration. 
164 

On the other hand, the Commercial Court Regulation of 1931 contains an 

express provision which specifies the reasons for challenge of judges. It provides 

that: 

If a lawsuit has been brought against the President or the member of the 
Court, if one of them has a financial interest in the case, if he is a partner of 
one of the parties, if he has given witness statements in his favour, if there 
is any hostility between ajudge and any party or if he is a parent of any 
party, up to the degree to which a witness statement would be inadmissible. 
It is sufficient that any of these reasons be established for a judge not to be 
admitted in the case. "' 65 

163 Ibid., Art. 12. 

'64 See above, pp. 169 et esq. 

165 The Commercial Court Regulation of 193 1, Art. 438. 
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The procedure for challenge of an arbitrator has been set forth in Article 12 of 
the Arbitration Regulation of 1983. According to this Article, a request for challenge 

of an arbitrator shall be submitted to the Authority originally having jurisdiction over 
the dispute, such as the Board of Grievances within five days from the day on which 

the party to the dispute was notified of the appointment of the arbitrator or the day on 

which one of the reasons for challenge has appeared. 166 

The party to the dispute brings his request for challenge of an arbitrator 
directly to the competent authority. The arbitral tribunal itself does not have the 

power to decide the request for challenge of one of its members. Besides, the 

Arbitration Regulation of 1983 requires that the request for challenge must be 

brought within five days from the day on which a reason for challenge has occurred 

and at any stage of the proceedings, unless the arbitral award has been rendered. It is 
desirable that the Saudi legislator increases the short period, within which the request 
for challenge must be brought in order to give the parties to the dispute a sufficient 

opportunity to prepare and bring their request for challenge of an arbitrator. 
When the request for challenge is brought to the competent authority, such as 

the Board of Grievances this authority will call the parties to the dispute and the 

challenged arbitrator to a special session for hearing their pleadings and defence. 

After that, it will render a final decision in respect of the request for challenge., 67 

Moreover, when the request for challenge is brought to the -competent 

authority the arbitral tribunal should suspend the arbitration proceedings until the 

competent authority decides this request. If the request for challenge is rejected the 

arbitral tribunal will continue the arbitration proceedings. However, if the request is 

accepted a new arbitrator will replace the challenged arbitrator and the new arbitral 

tribunal will continue the proceedings after giving the replacement arbitrator enough 

time to study and review the written statements presented by the parties to the dispute 

and any documents relating to the dispute. 

166 VAN DEN BERG, Albert Jan., supra note (40), p. 15. 

167 The Arbitration Regulation of 1983, Art. 12. C. 
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Some legal writers think that the same principles which are applied to the 

case of the dismissal of an arbitrator will be applied to the case of the challenge of an 

arbitrator. Therefore, time limits for issuing the arbitral award shall be extended 

thirty days if the request for challenge of an arbitrator is accepted. 168 

However, according to Article 15 of the Arbitration Regulation of 1983, the 

arbitral tribunal has the right to extend the period fixed for rendering an arbitral 

award, by its own motion, on account of circumstances pertaining to the subject- 

matter of the dispute. 

168 sALim, ýaldý., Dir&ah, ý. jn Ckiyyah li Ni; &n al-Taýkin fial-Mamlakah al-'Arabiyyah al- 
Sa'aliyyah (Legal Study for the Arbitration Regulation in the Kingdom of Saudi Arabia), 
Riyadh, The Kingdom of Saudi Arabia, Published by the Riyadh Chamber of Commerce and 

I Industry, Undated p. 23. 
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4.7 Fees and expenses of arbitrators 

The cost of a claim before an arbitral tribunal is often higher than the cost of 

the same claim before a judicial court because judges and the court rooms are paid 
for by the state, whereas it is necessary for the parties to the dispute to pay the fees 

and expenses of the arbitral tribunal and the cost of hiring a suitable room or rooms 
for the conduct of the arbitral process. 

In fact, the concept that an arbitrator should be entitled to a fee was not 
known before the end of the nineteenth century. At that time, the parties to the 

dispute usually choose a person who is a friend of them to resolve their disputes. This 

person would have felt offended if he had been offered a fee. ' 69 

In the twentieth century, the concept has changed where an arbitrator has in 

general the right to claim the parties to the dispute a fee for his work and time spent 

on the case. However, an arbitrator may lose this right, if he does not fulfil his 

mission to the end of the arbitration proceedings and does not issue an arbitral award, 

or if the arbitral award rendered by him is null and void as a result of his negligence 

or fault. 

National arbitration laws of various countries differ in respect of the right of 

an arbitrator to receive a fee. Many countries, such as England, Italy, Spain and the 

Netherlands recognise and give an arbitrator this right on the basis that an arbitrator 

spends a lot of time and effort to resolve the dispute arising between the parties, so he 

is entitled to receive a fee. In other countries, such as Belgium, France and many civil 

law countries, an arbitrator is not entitled to a fee, but the parties to the dispute 

recognise the right of an arbitrator to claim a fee. This may be done explicitly or on 

the basis of usage. 170 

169 DAVID, Ren6- supra note (5), p. 270. 

170 Ibid., p. 27 1. 
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4.7.1 Amount of the fees and expenses 

The determination of the fees and expenses of the arbitral tribunal differs 

depending on whether the kind of the arbitration is institutional or ad hoc. In 

institutional arbitration, the amount of the fees and expenses of arbitrators will be 

fixed by the institution itself or after consultation with the sole or presiding arbitrator 

according to the arbitration rules of such institution, whereas in ad hoc arbitration, 

the parties to the dispute fix the amount after consultation with the arbitrators 

themselves or if they are unable to agree upon specific amount, the competent 

authority, such as the court, will fix it. 

Moreover, it is possible that the arbitrators themselves fix the amount of the 
fees and expenses. However, if they abuse their power and fix a large amount the 

competent authority has the power to reduce the fees to a reasonable amount on the 

basis of the request of one or more of the parties to the dispute. 

4.7.2 Method of assessing the fees and expenses", 

4.7.2.1 Fees of arbitrators 

There are at least three methods of assessing the fees payable to arbitrator. 

First, the ad valorem method where fees are calculated as a percentage of the total 

amount of the dispute. Some arbitral institutions adopt this method, such as the ICC 

where the ICC International Court of Arbitration in practice fixes the fees of 

arbitrators within such range, taking into account the time spent, the rapidity of the 

proceedings and the complexities of the dispute. 

Secondly, the per diem method which establishes a daily rate for work done 

by an arbitrator on the case. Such method depends on the arbitrators keeping a record 

17' REDFERN, Alan & HUNTER, Martin., supra note (5), pp. 250-55. 
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of the time which they have actually spent and it also depends on the parties to the 
dispute being prepared to trust this record. 

Thirdly, the 'fixed fee" method where an agreed sum is payable to the 

arbitrators by the way of remuneration, irrespective of the amounts and the 

complexity of the dispute or the time spent by the arbitrators. The disadvantage of 
this method is that it is difficult to know how the case will develop, whether or not it 

will be resolved in a reasonable time or it will take much time before the arbitral 

tribunal reaches an award. 

On the other hand, when the parties refer their dispute to a specific 
institutional rules of arbitration, such as the ICC Arbitration Rules or the LCIA 

Arbitration Rules, they will be bound by the schedule of fees adopted by the rules of 

this institution. 

4.7.2.2 Expenses of the arbitral tribunal 

There are two methods of dealing with the expenses of arbitrators. The first is 

the reimbursement method where the arbitrators must keep a detailed note of their 

expenditure including air fare, hotel expenses and so on. Then, they submit these 

details to the secretary of the arbitral tribunal or directly to the parties to the dispute 

for reimbursement. Sometimes, a limit may be imposed on the amount for which an 

arbitrator will be reimbursed. When the arbitrator exceeds this limit he will pay it 

from his account. 

The alternative method is the per them method where the parties to the 

dispute will pay the arbitrators' travelling expenses and they pay an amount fixed as a 

daily rate to cover hotel and incidental expenses such as meals, telephone calls and so 

forth. The arbitrator will pay any excess of this fixed allowance. 

It is highly desirable for the arbitral tribunal to arrange with the parties to the 

dispute to make advance payment in respect of its fees and expenses because it is 

easier to collect payment from the parties to the dispute while the arbitration is in 

progress than when the proceedings are over. This also helps the parties to the 

dispute to keep a check on expenses as the case proceeds. 
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4.7.3 The position in the Kingdom of Saudi Arabia 

The Arbitration Regulation of 1983 and its Implementation Rules of 1985 

contain some provisions which govern the aspects regarding the fees and expenses of 
the arbitral tribunal. These provisions recognise the right of arbitrators to claim a fee 

for the effort and time spent by them during the course of the arbitration proceedings. 
In principle, the parties to the dispute have the right to fix the amount of the 

arbitrators' fees after consultation with the arbitrators. However, if they are unable to 

agree upon a specific amount the authority originally having jurisdiction over the 

dispute will fix the fees. The Arbitration Regulation of 1983 explicitly provides that: 

If there is no agreement on the fees of arbitrators, and a dispute ensues, the 
matter shall be settled by the Authority originally competent to hear the 
dispute. " 172 

On the other hand, the unpaid portion of the fees of arbitrators must be 

deposited with the authority originally having jurisdiction over the dispute within 
five days from the approval of the arbitration instrument. This sum shall be paid 

within a week from the date on which the enforcement order of the arbitral ward has 

beenissued. 

In practice, the parties to the dispute usually fix the fees of arbitrators in the 

arbitration agreement after consultation with the arbitrators themselves. Sometimes, 

if the parties to the dispute do not fix a specific amount they insert a provision in the 

arbitration agreement which states that the fees of arbitrators will be paid by the 

losing party. However, if each party to the dispute fails in some demands the fees of 

arbitrators will be divided between the parties to the dispute equally where each one 

will pay the fees of the arbitrator appointed by him and they will share in the fees of 

the sole or presiding arbitrator. 

There are many cases which confirm this practice, like the case of Mr. S. A. 

S. (Sudanese natural person) v. A. Co. Ltd (Insurance company) & H. Co. for H. C. 

172 The Arbitration Re, 4),, ulation of 1983, Art. 23. zn 
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(Hire cars company) where the losing party paid all the fees of the arbitral tribunal 173 

and also the case of S. Co. for Comm. & Cont. (Commercial & contracting company) 

v. Comm. S. Co. (Insurance company) where the parties to the dispute shared equally 

the fees of arbitrators. 174 

The Arbitration Regulation of 1983 states in its Article 23 that the decision of 

the competent authority concerning the fees of arbitrators is final. However, the 

implementation Rules of 1985 contain a provision 175 in conflict with Article 23 of 

the Arbitration Regulation. This provision gives either of the parties to the dispute 

the right to object to the decision of the competent authority regarding the fees of C 
arbitrators within eight days from being notified of the decision. Such objection will 

be brought to the competent authority itself. 

In fact, it is necessary that the Saudi legislator reviews these provisions and 

sets forth its position in respect of the finality of the decision of the competent 

authority concerning the fees of arbitrators. 

173 The Arbitral Award issued on 16/09/1406 A. H. (1986 A. D. ). 

174 The Arbitral Award No. 2/1406, dated 26/05/1406 A. H. (1986 A. D. ). 

175TIie Implementation Rules of 1985, Art. 46. 
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Chapter five 

The Arbitration Proceedings 

The arbitration proceedings are one of the most basic elements relating to the 

arbitral process. It is important to consider a large number of separate items of 

arbitration procedure. 

This chapter will deal with the main aspects of the arbitration proceedings. It 

will be divided into several sections as follows: 

- Commencement of arbitration. 

- The law governing the arbitration proceedings. 

- Place of arbitration. 

- Language of arbitration. 

- Representation of the parties. 

- The sessions; administration and record. 

- Presence and absence of the parties. 

- Amiable composition. 

- Written statements. 

- Evidence. 

- Hearings. 

- Court assistance. 

- Closure of the hearings. 

As usual, this chapter will first set forth the above aspects in the national 

arbitration laws of various countries and in the international and institutional rules of 

arbitration. Then, it will explain the position in the Kingdom of Saudi Arabia 

according to the Arbitration Regulation of 1983 and its Implementation Rules of 

1985. 
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5.1 Commencement 

of the arbitration Proceedings 

The constitution of the arbitral tribunal is one of the most important steps in 

getting the arbitral process to start. The arbitral tribunal once appointed in the case of 

ad hoc arbitration usually assumes the task of notice of the date of the first session to 

the parties to the dispute by its secretary as does the secretariat of the arbitral 

institution in institutional arbitration. ' The previous chapter clarified the most major 

matters concerning the arbitral tribunal, such as its constitution, powers, duties and so 

on. 

Arbitration procedures start from the date on which the claim arises and is 

brought to arbitration. This section will be divided into two sub-sections. The first 

sub-section will treat the request for arbitration whereas the notifications of the 

parties will be the subject of the second sub-section. 

5.1.1 Request for arbitration 

In ad hoc arbitration, the parties to the dispute usually attempt to agree upon 

the names of members of the arbitral tribunal and then refer their request for 

arbitration to these arbitrators. However, if they are unable to agree upon the names 

of the arbitrators they normally submit their request for arbitration to the competent 

authority like the court to commence the arbitral process. The parties to the dispute 

sometimes refer their request for arbitration to the arbitral tribunal when there is an 

arbitration clause containing the names of arbitrators who accept their appointment 

and many detailed aspects concerning the arbitral process for commencing the 

arbitration proceedings. 

The term of arbitration proceedings in this work means the penod from submitting the request for 

arbitration with the statement of the parties to the dispute until the closure of the proceedings for 

rendering the arbitral award. 
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If one ot the parties to the dispute, almost always the respondent, fails to 

respect the arbitration agreement, whether an arbitration clause or a submission 

agreement, the other party will prepare a request for arbitration and refer it to the 

competent authority which will help to commence the arbitral process by appointing 
the respondent's arbitrator and so forth. 

In institutional arbitration, the party wishing to commence an arbitration will 
generally submit his request, for arbitration to the secretariat of the arbitral institution. 
The request should include several matters such as the names and addresses of the 

parties to the dispute, the arbitration agreement, the statement of the claimant and any 

statement of any matters concerning the number of arbitrators, the place and language 

of arbitration, and so on. The ICC Arbitration Rules, for instance, state that: 

The Request for arbitration shall inter alia contain the following 
information; 

a- names in full, description, and addresses of the parties. 
b- a statement of the Claimant's case, 
c- the relevant agreements, and in particular the agreement to arbitrate, 

and such documentations or information as will serve clearly to 
establish the circumstances of the case, 

d- all relevant particulars concerning the number of arbitrators and 
,, 2 their choice in accordance with the provisions of Article 2 above. 

Other institutional rules of arbitration include similar provisions such as 
Article 2(3) of the AAA International Arbitration Rules and Article I of the LCIA 

Arbitration Rules. 

On the other hand, most national arbitration laws of various countries, and 

international and institutional rules of arbitration, in general, state that the arbitration 

proceedings will commence when the request for arbitration is received by the 

respondent or by the secretariat of the arbitral institution, or when the last arbitrator 

accepts his mission in the arbitral process. 

In certain countries, such as England, the parties to the dispute have the right 

to determine the date of the commencement of the arbitration proceedings or the 

proceedings will be considered to commence when the request for arbitration is 

2 The ICC Arbitration Rules, Art. 3 (2). 
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received by the respondent. I ne new English Arbitration Act of 1996, for instance, 

states that: 

(I)- The parties are free to agree when arbitral proceedings are to be 
regarded as commenced for the purposes of this Part and for the 
purposes of the Limitation Acts. 

(2)- If there is no such agreement the following provisions apply. 
(3)- Where the arbitrator is named or designated in the arbitration 

agreement, arbitral proceedings are commenced in respect of a 
matter when one party serves on the other party or parties a 
notice in writing requiring him or them to submit that matter to 
the person so named or designated. ,3 

In some other countries, such as France, the arbitration proceedings start from 

the date on which the last arbitrator accepts his mission. The French Code of Civil 

Procedure states that: 

If the arbitration agreement does not establish a deadline, the mission of the 
arbitrators shall last only six months from the day the last arbitrator has 

accepted his mission. ), 4 

The rules of arbitral institutions differ in determining the date of the 

commencement of the arbitration proceedings. For example, the ICC Arbitration 

Rules provide that: 

The date when the Request (request for arbitration) is received by 
Secretariat of the Court shall, for all purposes, be deemed to be the date of 

,, 5 
the commencement of the arbitration proceedings. 

This Article means that the arbitration proceedings will commence when the 

ICC Secretariat receives a request for arbitration and not when the other party, the 

respondent, receives this request. Moreover, the same provision has been inserted in 

some other international and institutional rules of arbitration such as Article 2(2) of 

3 The new English Arbitration Act of 1996, Sec. 14. 

The French Code of Civil Procedure of 1980, Art. 1456. 

The ICC Arbitration Rules, Art. 3 (1). 
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the AAA International Arbitration Rules and Article I of the LCIA Arbitration Rules. 

However, certain other international and institutional rules of arbitration, such as the 
ICSID Arbitration Rules state that: 

The tribunal shall be deemed to be constituted and the proceedings to have 
begun on the date the Secretary-General notifies the parties that all the 
arbitrators have accepted their appointment. ,6 

Moreover, the UNCITRAL Arbitration Rules provide that: 

Arbitral proceedings shall be deemed to commence on the date on which 
the notice of arbitration is received by the respondent. ,7 

If there are differences between the applicable law governing the arbitration 

proceedings, and the international and institutional rules of arbitration chosen by the 

parties to the dispute in respect of the date of commencement of the proceedings the 
8 

applicable law will prevail. For example, the ICC Arbitration Rules consider the 

commencement of the arbitration proceedings is from the date on which the ICC's 

Secretariat receive the request for arbitration submitting by the claimant. 9 However, 

when the English law is the applicable law of the arbitral process the arbitration 

proceedings will commence from the date on which the respondent is notified of the 

request for arbitration unless the parties to the dispute have agreed otherwise. 10 In 

this case, the English law will prevail and the commencement of the arbitration 

proceedings will be considered from the date on which the respondent receives the 

request for arbitration. 

6 The ICSID Arbitration Rules, Art. 6 (1). 

7 The UNCITRAL Arbitration Rules, Art. 3 (2). 

8 For further details, REDFERN, Alan & HUNTER, Martin., Law and Practice of International 
Commercial Arbitration, 2nd Ed. , 

London, Sweet & Maxwell, 1991, pp. 196-98. 

9 The ICC Arbitration Rules, Art. 3 (1). 

10 The new English Arbitration Act of 1996, Sec. 14 (4). 
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5.1.1.1 The position in the Kingdom of Saudi Arabia 

The Arbitration Regulation of 1983 and its Implementation Rules of 1985 
distinguish two situations. The first is when the arbitration stems from a submission 

agreement. In this case, the request for arbitration "the arbitration instrument" should 
be referred by both parties to the authority originally having jurisdiction over the 
dispute in order to obtain its approval. This request should contain the names of the 

parties to the dispute and arbitrators, the signatures of all of them, the details of the 
dispute and copies of the documents concerning the dispute. " Then, the competent 

authority will approve the request for arbitration and notify its decision to the arbitral 

tribunal and the parties to the dispute. 12 

When the request for arbitration has been approved the arbitration 

proceedings will commence from the date of the first session to hear the case fixed by 

the arbitral tribunal within no later than five days of the date on which the tribunal 

receives the decision of the competent authority regarding the approval of the request 
for arbitration. 13 Accordingly, the statute of limitations will stop running from that 

date. 

The second situation is when the arbitration is based on an arbitration clause. 

The arbitration proceedings will commence directly when the arbitral tribunal fixes 

the date of the first session to hear the case unless one of the parties to the dispute, 

almost always the respondent, fails to appoint his arbitrator. In this case, the other 

party resorts to the authority originally having jurisdiction over the dispute which will 

appoint the respondent's arbitrator. After that, the arbitral tribunal commences the 

arbitration proceedings by determining the date of the first session. 14 

" The Arbitration Regulation of 1983, Art. 5. 

12 The Implementation Rules of 1985, Art. 7. 

13 Ibid., Art. 10. 

14 EL-AHDAB, Abdul Hamid., Commercial Arbitration with the Arab Countries, London, Graham 
& Trotman, 1990, p. 626. 
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In practice, the position is different because the parties to the dispute should 

submit a request for arbitration "an arbitration instrument" to the authority origInallv 
having jurisdiction over the dispute, whether or not arbitration stems from an 

arbitration clause or a submission agreement. This matter was discussed, when the 

arbitration agreement was treated in chapter three. 15 

5.1.2 Notifications of the parties 

After receiving the claimant's request for arbitration and the documents 

annexed thereto by the arbitral tribunal or by the competent authority such as the 

courts in ad hoc arbitration or by the secretariat of the arbitral institution in 

institutional arbitration, a copy of the request and the documents annexed thereto 

shall be delivered to the respondent for his answer within a specific period. For 

example, the AAA International Arbitration Rules provide that: 

I- Within forty five days after the date of the commencement of the 
arbitration, a respondent shall file a statement of defense in writing with 
the claimant and any other parties, and with the administrator for 
transmittal to the tribunal when appointed. 

2- At the time a respondent submits its statement of defense. a respondent 
may make counter-cl aims. " 16 

Many national arbitration laws of various countries such as the German law 17 

and also some institutional rules of arbitration ICC Arbitration Rules do not require 

formal procedure or the application of the court procedures concerning the 

notifications and communications of the parties to the dispute. 

,5 For details, Chapter three, pp. 86 et esq. 

16 The AAA International Arbitration Rules, Art 3 (1,2). 

17 GLOSSNER, Ottoarndt., CommercialArbitration in the Federal Republic of Germany, Deventer, 
The Netherlands, Kluwer Law & Taxation Publishers, 1984, p. 16. 
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In arbitration, the party to dispute may be notified by the other party or bly the 

post. However, it is important to make sure that this party has received the notice. 
This matter can be confirmed by sending a registered letter to the address of that 

party. Some institutional rules of arbitration, such as the ICC Arbitration Rules adopt 

this means where they state that: 

All notifications or communications from the Secretariat and the arbitrator 
shall be validly made if they were delivered against receipt or forwarded by 
registered post to the address or last known address of the party for whom 
the same are intended as notified by the party in question or by the other 
party as appropriate. " 18 

However, certain other national arbitration laws such as the Lebanese law 

require that the arbitral tribunal should follow formal procedure like the court 

procedure when it notifies and communicates the parties to the dispute during the 

arbitration proceedings. 19 

5.1.2.1 The position in the Kingdom of Saudi Arabia 

The Arbitration Regulation of 1983 and its Implementation Rules of 1985 

clarify in detail all the aspects regarding the notification and notice of the parties to 

the dispute. They state that the clerk of the authority originally having jurisdiction Cý j 

over the dispute shall be in charge of all the notifications and notices concerning the 

arbitral process. 

In practice, when the parties to the dispute choose one of the Saudi Chambers 

of Commerce and Industry as a place of arbitration the secretary of arbitration in this 

Chamber will act as the clerk of the arbitral process instead of the clerk of the 

competent authority and he will notify the parties to the dispute. After the issue of the 

arbitral award, the secretary of arbitration usually submits the award to the clerk of 

18 The ICC Arbitration Rules, Art. 6. 

19 ABO AL-WAFA, Ahmad., al-Tahkin al-'Ikh &i wa al-'Idýb&i (Compulsory and Optional ILI tiYY 
Arbitration), 4th Ed., Al-Exandaria, Egypt, 1983, p. 217; also EL-AHDAB, Abdul Hamid., 
The Lebanese Arbitration Act, 1996, vol. 13, no. 3, Journal of International Arbitration, p. 79. 
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the competent authority in order that the competent authority may make an 

enforcement order of the award. 

The Implementation Rules of 1985 require some formal procedure to be 
followed when the secretary of arbitration notifies the parties to the dispute. 20 

20 The Implementation Rules of 1985 in Articles 11,12,13,14 and 15 require many formal 
procedures in respect of the notification of the parties to the dispute during the arbitral 
proceedings. These procedures can be summarised as follows: 

(I)- All notifications and notices relating to the arbitral process are made through the clerk 
of the competent authority and are sent through a bailiff or the official authorities. 

(2)- The notice must be in the Arabic language and in two or more copies, in accordance 
with the number of the parties to the dispute. It must contain the following particulars; 

(a)- the day, month, year and hour at which this notice or communication is made; 
(b)- the name and first name of the party making the request, its occupation and 

domicile as well as the name and first name of its representative and his 
occupation and domicile; 

(c)- the name of the bailiff giving the notice, his address and his sianature on the 
original and the copy; 

(d)- the name and first name of the party to be served as well as its occupation and 
domicile, or, if the latter is not known at the time of the issue of the notice, 
then its latest domicile; 

(e)- the name and occupation of the person to which the copy of the notice has been 
handed over, as well as his signature witnessing receipt of the on ginal or, as 
the case may be, a note of his refusal to sign the original when it is returned to 
the authority; 

(f)- the name of the arbitral tribunal, its seat, the object of the notice and the date 
on which it was made. 

(3)- All notices should be handed over to the person concerned at his actual or elected 
domicile. However, when the person required to be notified is not present in his 
domicile the notice should be handed over to any agent or administrator of his property, 
to a person in his employ or any other person staying with him, husband, wife, parent 
or servant. 

(4)- If the bailiff does not find anyone to whom to deliver the notices or if such person 
refuses to receive the notices, the bailiff should state that on the original of the notice 
and on the same day give it to the police authority for the district in which such person 
is domiciled. The bailiff should also within 24 hours send the addressee a re2istered 
letter informing him that the notice has been given to the administration (the police 
authority). The notice shall be considered valid and effective from the time of the 
delivery of the notice in the afore-mentioned way. 

(5)- Except as provided for in particular regulations, the copy of notice shall be served as 
follows; 

(a)- for the State, it should be delivered to the ministers, or the pro\, In,: es 
governors, or the directors of governmental administrations or to the persons 
who represent them; 

(b)- for government agencies, it should be delivered to their representative or his 
deputy; 

(c)- for companies, associations and private establishments, it should be delivered 

at their headquarters, as indicated in the Commercial Register. to the President 
of the Board, the General Director or their representatives. With respect to 
foreign companies which have a branch or agent in the Kingdom of Saudi 
Arabia, the notice should be delivered to such branch or agent. C, 
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It can be concluded that, in requiring these procedures, the Saudi legislator is 

attempting to eliminate any difficulties which may prevent the commencement of the 

arbitration proceedings. However, these procedures may lead to delay in the 

commencement of the proceedings. 

In practice, when the parties to the dispute choose one of the Saudi Chambers 

of Commerce and Industry as a place of arbitration the secretary of arbitration in this 

Chamber does not usually follow the previous procedures governing the notifications 

and notices of the parties. In fact, he notifies the parties to the dispute by registered 

letters or sometimes by fax. The parties to the dispute usually accept this manner and 

participate in the arbitral process because they wish to resolve their dispute by 

arbitration. 
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5.2 The law governing 

the arbitration proceedings 

In principle, the parties to the dispute are free to agree upon the procedural 
law which the arbitral tribunal follows to administer the arbitration proceedings. If 
they fail to agree upon specific procedures the arbitral tribunal will assume such task. 
However, in all cases, it is necessary that the chosen law governing the arbitration 
proceedings is not contrary to public policy of the country where the arbitration takes 

place .21 The scope of the freedom of the parties may be narrow or wide according to 
the type of the arbitration, whether a domestic or an international arbitration. 

In domestic arbitration, the arbitration proceedings are governed by the 

procedural law of the same country where the arbitration takes place. However, if the 

parties to the dispute decide to ignore the provisions of this law the arbitral tribunal 

should be bound by the parties' agreement. Besides, many countries, such as Italy and 
Sweden declare that it is unacceptable to conduct a domestic arbitration in those 

countries subject to a foreign law. Consequently, the arbitral award will not be 

considered a national award, if a foreign procedural law has governed the 

proceedings. 22 

In international commercial arbitration, the parties to the dispute have the 

power to choose the procedural law governing the arbitration proceedings. There are 

some factors which affect the choice of the parties, such as the nationality of the 
23 

parties, the place of arbitration and the substantive law governing the arbitration. 
Therefore, the parties to the dispute choose a common procedural law to 

govern the arbitration proceedings where they are from that tradition or more familiar 

with such procedure, or else a civil procedural law where they are from countries 

21 PARRIS, John., Arbitration Principles and Practice, London, Granda Publishing. 1983, p. 97. 

22 DAVID, Ren6., Arbitration in International Trade, Deventer, The Netherlands, Klu%ver Law & 
Taxation Publishers, 1985, p. 306. 

23 CRAIG, W. Laurance, PARK, William W. & PAULSSON, Jan., Interiiatioizal Chamber of 
Commerce Arbitratioiz, 2nd Ed., New York, London & Rome Oceana Publications. INC,; and 
Paris, ICC Publishing S. A. , 199 1, P. 382. 
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following the civil system tradition. Moreover, if the parties to the dispute are from 

both systems the procedural law governing the arbitration proceedings may be 

derived from each system. 24 

It is desirable that the parties to dispute choose the procedural law of 

arbitration before any arbitrator is appointed because the arbitrator wishes to know 

from the beginning under what procedural law he will perform his mission. The 

arbitrator has also the right to resign and sue for remuneration when the parties to the 

dispute decide to change the procedural law governing the arbitration during the Z 
proceedings and to apply the new procedural law. 25 

However, if the parties to the dispute fail to choose the procedural law to be 

applied to the arbitration proceedings the arbitrators will determine it. In this case, 

most arbitrators tend to apply the procedural law with which they are familiar and is 

most closely connected to the dispute. 26 

The parties to the dispute or the arbitrators often choose the procedural law of 

the country where the arbitration takes place since the courts of this country will co- 

operate with the arbitral tribunal to eliminate any difficulties and to continue the 

arbitral process. 

Most institutional rules of arbitration such as the ICC Arbitration Rules 

provide that: 

The rules governing the proceedings before the arbitrator shall be those 
resulting from these Rules and, where these Rules are silent, any rules 
which the parties (or, failing them, the arbitrator) may settle, and whether or 
not reference is thereby made to a municipal procedural law to be applied to 
the arbitration. 9,27 

24 Ibid., p. 382. 

25 DAVIDSON, Fraser., International Commercial Arbitration: Scotland and tize UNCITRAL 
Model Law, Edinburgh, Scotland, W. Green, 199 1, p. 100. 

26 CRAIG, W. Laurance, PARK, William W. & PAULSSON, Jan., supra note (23), p. 375. 

27 The ICC Arbitration Rules, Art. II- 

197 



In fact, because the ICC Arbitration Rules do not contain detailed rules of 

arbitration procedure, the parties to the dispute or the arbitrators, if the parties fail, 

supply such Rules and fill gaps left by the ICC Arbitration Rules. 

A similar rule is adopted by many international conventions governing 

arbitration, such as the Geneva Protocol of 1923 which states that: 

The arbitral procedure, including the constitution of the arbitral tribunal, 
shall be governed by the will of the parties and by the law of the country in 

,, 28 
whose territory the arbitration takes place. 

5.2.1 The position in the Kingdom of Saudi Arabia 

In general, the procedural rules mentioned in the Arbitration Regulation of 
1983 and its Implementation Rules of 1985 are applied to the arbitration proceedings. 
These rules will be supplemented by the rules inserted in other Saudi regulations as 

Ilows: 29 

(I)- If the arbitration deals with civil or real estate matters, the procedural 

rules in the Arbitration Regulation of 1983 shall be complemented by those rules 

concerning the procedures before the Shar, (ah Courts. 

(2)- If the dispute is commercial, the procedural rules in the Arbitration 

Regulation of 1983 shall be supplemented by the procedural rules of the Commercial 

Court Regulation of 193 1. 

(3)- If it is a labour dispute, the procedures stated in the Labour and Workmen 

Regulation of 1969 complement those in the Arbitration Regulation of 1983. 

(4)- If the arbitration relates to an administrative dispute between a 

government or one of its agencies and a private party, the procedure before the Board 

28 The Geneva Protocol of 1923, Art. I1 (1). 

29 For further details, EL-AHDAB, Abdul Harnid., Arbitration in Saudi Arabia under the New 
Arbitration Act, 1983 and its Implementation Rules of 1985,1986, vol. 3, no. 6, Part 2, Journal of 
International Arbitration, pp. 23-24. 
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of Grievances (administrative court) shall complement the procedural rules of the 
Arbitration Regulation of 1983. 

(5)- If the arbitration is conducted under the supervision of one of the Saudi 

Chambers of Commerce and Industry, the Chambers of Commerce and Industry 

Regulation of 1980 shall supplement the procedural rules of the Arbitration 

Regulation of 1983. 

The questiop which may arise is whether or not the parties to the dispute have 

the right to choose a foreign law as the law governing the arbitration proceedings 
held in the Kingdom of Saudi Arabia. 

Many legal writers think that it is important to distinguish between domestic 

and international arbitrations held in the Kingdom of Saudi Arabia. 'O In domestic 

arbitration, the choice of a foreign law as the law governing the arbitration 

proceedings is null and void because it is necessary to apply the Arbitration 

Regulation of 1983 and the other Saudi regulations to the arbitral process. But it is 

acceptable that the parties can choose a foreign law as the law governing the 

arbitration proceedings in international arbitration held in the Kingdom of Saudi 

Arabia. However, certain legal writers do not accept such distinction where they 

think that it is possible to choose a foreign law as the law governing the arbitration 

proceedings held in the Kingdom of Saudi Arabia whether domestic or international 

arbitration. 31 

It seems that the practical reality upholds the first opinion because it is 

difficult to accept that a foreign law is applied to the proceedings in domestic 

arbitration held in the Kingdom of Saudi Arabia because the authority originally 

having jurisdiction over the dispute will refuse to make an enforcement order of the 

arbitral award rendered in this case as a domestic arbitral award. 

30 For further details, LERRICK, A. & MIAN, Q. J., Saudi Business and Labour Law, London, 
Graharn & Trotman, 1982, pp. 188-89. 

31 Ibid., p. 189. 
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5.3 Place of arbitration 

In general, the parties to the dispute are free to agree upon the place of 

arbitration. However, if they are unable to agree upon it the place of arbitration will 
be determined by the arbitral tribunal itself or by the competent authority such as the 

court in ad hoc arbitration. In contrast, in institutional arbitration, the arbitration 

usually takes place in the city where the arbitral institution has its seat, particularly 

when the parties to the dispute and arbitrators are unable to agree upon a specific 

place as a place of arbitration. The LCIA Arbitration Rules, for instance, provide 

that: 

The parties may choose the place of arbitration. Failing such a choice, the 
place of arbitration shall be London, unless the Tribunal determines in view 
of all the circumstances of the case that another place is more 
appropriate. , 

32 

In domestic arbitration, the arbitration usually takes place in the country 

where the arbitral process is conducted by its law. In this case, the parties to the 

dispute have the right to choose one of the cities of the country in which the 

arbitration is held. 

In international arbitration, there are several factors to be taken into account 

when the parties to the dispute determine the place of arbitration. 33 The most 
important factors can be summarised as follows: 

I)- The nationality of the parties to the dispute because the arbitration is 

usually held in a neutral country. 

2)- The need to cut down as far as possible the expenses of arbitration is taken 

into consideration when the place of arbitration is determined. 

32 The LCIA Arbitration Rules, Art. 7 (1). 

33 For further details, DAVID, Ren6., supra note (22), p. 283; REDFERN, Alan & HUNTER, Martin., 
supra note (8), pp. 296-97; also RUBINO-SAMMARTANO, Mauro., International Arbitration 
Law, Deventer, The Netherlands, Kluwer Law & Taxation Publishers, 1990, p. 325. 
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3)- Economic factors such as the freedom to transfer the necessary funds and 
amounts from and to the country connected. 

4)- Political factors where some countries isa I impose restrictions such as vi 
conditions on the entry of the members of the arbitral tribunal, the parties to the 
dispute and their representatives, and witnesses. 

5)- Legal factors such as the national arbitration laws of some countries may 

not permit foreign lawyers to represent the parties to the dispute in the arbitration 

proceedings which take place in their territories. 

6)- Practical considerations such as the availability of relevant rooms for 

hearings, accommodations, good transportation facilities by air or by rail, good 

communications by fax, telephone and telex, and so on. 
Some cities such as Geneva, London and Paris are the most popular places in 

which international commercial arbitrations are held since these places have modern 

arbitration laws and many facilities which assist the arbitral tribunal to administer the 

arbitration process effectively and quickly. By contrast, the developing countries C) 

attempt to attract international commercial arbitrations in their territories. However, 

problems regarding arbitration may arise because these countries do not have 

sufficiently developed arbitration laws or sometimes they do not have arbitration 
laws at al 1.34 Many developing countries like Egypt have recently issued new 

arbitration laws which deal with most aspects concerning the arbitration as a means 

of resolving disputes. 

On the other hand, the determination of the place of arbitration does not 

necessarily mean that all meetings and hearings must be held at that place if it is 

more convenient for the members of the arbitral tribunal to meet elsewhere for 

hearing witnesses, experts or the parties to the dispute, or for inspection of goods, or 

documents. However, the arbitral tribunal should meet at the place of arbitration for 

the purpose of drawing up and signing the arbitral award. 

Moreover, the place of arbitration may be changed when some serious 

reasons appear; for instance when the travel to the country, where the arbitration 

3' REDFERN, Alan & HUNTER, Martin., supra note (8), pp. 302-3 
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takes place, becomes impossible since such country has entered into war or the place 
of arbitration was destroyed by a strong earthquake. 

5.3.1 The position in the Kingdom of Saudi Arabia 

The Arbitration Regulation of 1983 and its Implementation Rules of 1985 do 

not contain any provision concerning the place of arbitration. In fact, the parties to 
the dispute are free to choose any Saudi city, such as Riyadh, Jeddah, al-Dammd7n 

and so on as the place of arbitration. 

The question may arise of the validity of domestic arbitration which is held 

outside the Kingdom of Saudi Arabia. 

In theory, this type of arbitration may be held outside the Kingdom of Saudi Zý 
Arabia as long as the arbitral process complies with the Saudi Arbitration Regulation 

of 1983 and its Implementation Rules of 1985.35 

In practice, the authority originally having jurisdiction over the dispute will 

not approve an arbitration instrument if it contains provisions which allow holding 

the arbitration abroad. Further, this authority will not recognise and enforce an b 
arbitral award rendered in domestic arbitration held outside the Kingdom of Saudi 

Arabia. 

In addition, the Ministry of Commerce issued a resolution in 1979 which does 

not permit clauses providing for arbitration in a foreign country in the articles of 

association of a Saudi company, in services agency agreements, and in distributorship 

and commercial agency agreements between a Saudi national and a foreign party. 

Accordingly, there is a belief amongst Saudi businessmen that the domestic 

arbitration should be held inside the Kingdom of Saudi Arabia. However, one legal 

writer thinks that such belief is not warranted. 36 

35 TURCK, Nancy B., Dispute Resolution in Saudi Arabia, Summer 1988, vol. 22, no. 2, The 
International Lawyer, p. 432. 

36 VAN DEN BERG, Albert Jan., International Handbook on Commercial Arbitration, Saudi 
Arabia, Deventer, The Netherlands, Kluwer Law & Taxation Publishers, 1984, pp. 18-19; also 
HEJAILAN, Salah., Cliange in Saudi Arbitration Law, December 198 1, Middle East Markets, 
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It seems that it is possible that the arbitration takes place in anY place inside 

the Kingdom of Saudi Arabia if it is more appropriate to the arbitral tribunal and the 

parties to the dispute, such as when the arbitral tribunal moves to another Saudi city 

for inspection of the site of the dispute. However, the arbitral tribunal must issue its 

award in the place chosen as the place of arbitration. 

p. 8. 
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5.4 Language of arbitration 

If the parties to the dispute do not give the language of arbitration sufficient 

attention at the time the arbitration agreement is drawn up, it may cause some 
difficulties later on. 

In domestic arbitration, the national language must in some countries be used 

as the language of the arbitration proceedings. For example, in most countries such as 
Kuwait, the national language which is Arabic must be used for the pleadings, the 

37 documents, in arguing the case before the arbitral tribunal and in the arbitral award. 
However, two languages may be used during the arbitration proceedings, particularly 

when the documents regarding the case are written in a language other than the 

national language of the country of arbitration and the most important documents 

should be translated to the language of arbitration. 

In international arbitration, the wishes of the parties to the dispute are, in 

principle, the basic foundation in respect of the determination of the language to be 

used in the arbitration proceedings. However, if the parties are unable to agree upon 

the language of arbitration the arbitral tribunal shall determine the language of 

arbitration. 

Most international and institutional rules of arbitration, such as the AAA 

International Arbitration Rules state that: 

if the parties have not agreed otherwise, the language(s) of the arbitration 
shall be that of the documents containing the arbitration agreement, subject 
to the power of the tribunal to determine otherwise based upon the 
contentions of the parties and the circumstances of the arbitration. The 
tribunal may order that any documents delivered in another language shall 
be accompanied by a translation into such language or languages. , 38 

The parties to the dispute or the arbitrators usually choose the language by 

which the contract and documents were drafted, and by which letters and 

37 RUBINO-SAMMARTANO, Mauro., supra note (33). p. 327. 

38 The AAA International Arbitration Rules, Art. 14. 
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correspondences were exchanged between the parties before the appearance of the 

dispute because this choice will assist to cut down the expenses of translation as far 

as possible. As well, they may sometimes choose the language of the country in 

which the arbitration takes place because this choice may assist the arbitral tribunal 

when it needs the court assistance of that country. However, the arbitral tribunal has 

the right to order any party to the dispute to translate any relevant documents into the 

language of arbitration. 

5.4.1 The position in the Kingdom of Saudi Arabia 

Arabic is the official language of the arbitration proceedings in the Kingdom 

of Saudi Arabia. The Implementation Rules of 1985 provide that: 

Arabic is the official language and must be used for all oral or written 
submissions to the arbitral tribunal. The arbitrators as well as any other 
present persons can only speak in Arabic and a foreigner unable to do so 
must be accompanied by a sworn translator who shall sign with him the 

,, 39 record of his oral arguments in the minutes. 

In practice, the parties to the dispute may submit any important documents in 

another language known to the arbitrators provided that these documents are 

accompanied by an Arabic translation. Moreover, any expert should draw up his 

report in Arabic. However, the report made by a foreign expert may be issued in the 
40 

expert's language together with an Arabic translation . 
It seems that the submission of documents concerning the case in foreign 

language without an Arabic translation to the arbitrators is not acceptable, even If the 

arbitrators are fluent in the language of these documents. 

39 The Implementation Rules of 1985, Art. 25. 

40 ALLAM, Niel F., Arbitration in the Kingdom: The New Implementation Rules, August 1985, vol. 
8, no. 8, Middle East Executive Reports, p. 14. 

205 



When the arbitral tribunal has accepted certain documents in other than 

Arabic without an Arabic translation from either party to the dispute. the other party 

can challenge the arbitral award on the basis that the tribunal did not respect the 

provision of the Implementation Rules of 1985 which requires that the language of 

arbitration must be the Arabic language. 41 

The Ministry of Commerce approved in 1986 articles of association for a 

limited liability company called the Saudi Company for Building Materials which 

provide for arbitration in the English language inside the Kingdom of Saudi Arabia 

subject to the Arbitration Regulation of 1983 and its Implementation Rules of 1985. 

However, it is unclear whether this is an oversight or a new policy applied by the 

Ministry of Commerce despite the explicit provision of the Implementation Rules of 

1985 which requires Arabic as the language of arbitration. 42 

TURCK, Nancy B., supra note (35), pp. 430-3 1. 

12 Ibid., pp. 431-32. 
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5.5 Representation of the parties 

Many national arbitration laws of various countries , grive the parties to the 
dispute the right to appoint counsels or representatives on behalf of them to appear 
before the arbitral tribunal. For example, the Netherlands Arbitration Act of 1986 

expressly provides that: 

I- The parties may appear before the arbitral tribunal in person, be 
represented by a practising lawyer, or be represented by any other person 
expressly authorised in writing for this purpose. 

2- The parties may be assisted in the arbitral proceedings by any persons 
they may choose. 43 

Moreover, many international and institutional rules of arbitration contain 

similar provisions such as Article 4 of the UNCITRAL Arbitration Rules and Article 

12 of the AAA International Arbitration Rules. 

There are certain factors which may lead to select a specific representative, 

such as his pre-existing knowledge of the dispute or that he is an arbitration specialist 

and has long experience in this kind of disputes. 44 

In fact, the freedom of the parties to the dispute in respect of the choice of 

counsels or representatives is not absolute in some countries where their arbitration 

laws allow the arbitrators to object to the representation of the party to the dispute by 

counsel. However, this objection may lead to set aside the arbitral award if the party 

complains that he has not been given the sufficient opportunity to put forward his 

arguments in the case. Accordingly, some countries such as Belgium and Switzerland 

recognise the right of the parties to be represented by counsel and they do not allow 

the parties to waive this right in the arbitration agreement be it an arbitration clause 
45 or a submission agreement. 

43 The Netherlands Arbitration Act of 1986, Art. 1038. 

44 CRAIG, W. Laurance, PARK, William W. & PAULSSON, Jan., supra note (23). p. 277. 

45 DAVID, Ren6., supra note (22), p. 294. 
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The question which may arise is whether a foreign counsel can appear before 

the arbitral tribunal or this appearance is limited to the local counsel. 
Countries adopt different positions in respect of this question. Many 

countries, such as Australia, France and Hong Kong expressly give the parties to the 

dispute the right freely to appoint counsels or representatives, whether local or 
foreign, to appear on behalf of them before the arbitral tribunal. 46 

in some other countries, such as Japan, the matter is unclear because there are 

doubts in respect of the ability of a foreign counsel to appear before the arbitral 
47 

tribunal in the arbitration held in these countries. 

However, some other countries do not allow a foreign counsel to appear at 

hearings before the arbitral tribunal in the arbitration held in their territories. 48 In fact, 

this prohibition may cause some negative results for such countries because the 

parties in international commercial arbitration will not choose such countries as 

places of arbitration. 

5.5.1 The position in the Kingdom of Saudi Arabia 

The Implementation Rules of 1985 give the parties to the dispute the right to 

appear personally or through representatives before the arbitral tribunal during the 

arbitration proceedings. These Rules require that the power of attorney must be 

issued by a notary public or by any other official authority or certified by one of the 

Saudi Chambers of Commerce and Industry. In addition, a copy of the power of 

attorney must be included in the file of the case after the arbitral tribunal has 

examined the original. 49 

46 CRAIG, W. Laurance, PARK, William W. & PAULSSON, Jan., supra note (23), pp. 278-80. 

47 Ibid., p. 280. 

48 Ibid., p. 280. 

49 The Implementation Rules of 1985, Art. 17. 
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The question which may arise the ability of foreigners to act as 

representatives of the parties to the dispute before the arbitral tribunal, particularly 

only Saudi nationals appear before the Saudi Courts as representatives of the parties. 

In fact, the provisions of the Implementation Rules of 1985 are silent on this 

point and they do not restrict the freedom of the parties in respect of the nationality of 

their representatives. Consequently, the parties to the dispute may be represented 

before the arbitral tribunal by foreign representatives. 

In practice, there are certain cases in which one of the parties to the dispute 

was represented by a foreign counsel before the arbitral tribunal, such as the case of 

M. Co. for D. P. & Comm. (Commercial company) v. S. N. E. Co. Ltd (Insurance 

company) where one of the parties was represented by an Egyptian lawyer. 50 

The Implementation Rules of 1985 do not impose any particular conditions in 

respect of the nature of the representatives who may or may not be lawyers. Besides, 

these Rules do not require that the representatives should have special certificates 

such as Sharlýah or legal certificates. 

'0 The Arbitral Award No. I 1/ 1407, dated 16/08/1407. A. H. (1987 A. D. ). 
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5.6 The sessions; administration and record 

There are many administrative aspects which should be arranged by the 

arbitral tribunal, and the parties to the dispute and their representatives during the 

sessions of the arbitration. 

5.6.1 Dates of the sessions 

The sole or presiding arbitrator usually fixes the date or dates of the sessions 

after consultation with his fellow arbitrators, the parties to the dispute and their 

representatives. He should take into consideration some issues when fixing the date 

of the session, such as the holiday periods of the other arbitrators and the parties to 

the dispute. The ICSID Arbitration Rules, for instance, adopt this rule where they 

state that: 

(I)- The Tribunal shall hold its first session within 60 days after its 
constitution or such other period as the parties may agree. The dates of 
that session shall be fixed by the President of the Tribunal after 
consultation with its members and the Secretary -General. In both cases, 
the parties shall be consulted as far as possible. 

(2)- The dates of subsequent session shall be determined by the Tribunal, 
after consultation with the Secretary-General and with the parties as far 
as possible. , 51 

5.6.2 Basic principles 

There are some basic principles which should be respected during the 

sessions, for instance, the arbitral tribunal must treat each party to the dispute equally 

and give him the full opportunity to present his case during the arbitration 

S1 The ICSID Arbitration Rules, Art. 13. 

210 



proceedings. Moreover, the sessions should be held in camera before the arbitral 

tribunal unless the parties to the dispute agree otherwise. The arbitral process is a 

private matter and the arbitral tribunal does not allow any third pamý to be present at 

the sessions unless he has an interest or relation in the dispute; for example, when he 

attends as a witness. Thus, under the ICC Arbitration Rules, a third person should not 

attend the hearings unless produces relevant documents concerning the dispute or is a 

witness. 

5.6.3 Functions of the chairman of the arbitral tribunal 

The chairman of the arbitral tribunal usually performs many essential 

functions during the sessions. The most important functions can be summarised as 

follows: 

- The presiding arbitrator determines an appropriate place in which the 

sessions are held. It is an advantage if this place contains relevant facilities such as 

enough rooms for the arbitral tribunal and the parties to the dispute. 

- He determines the issues which will be discussed in the sessions after 

consultation with the other arbitrators and the parties to the dispute. 

- He divides the time of the session equally between the parties to the dispute. 

- He administers and controls the sessions. The chairman and his fellow 

arbitrators have the power to question the parties to the dispute and witnesses at 

hearings. 

- He estimates the time required for the hearings and he allocates it equally 

between the parties to the dispute. 52 

52 For further details, REDFERN, Alan & HUNTER, Martin., supra note (8), p. 24 1; also 
REYMOND, Claude., The President of the Arbitral Tribunal, 1994, vol. 9, no. 1, ICSID Review- 
Foreign Investment Law Journal, pp. 1- 16. 

1 
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5.6.4 Translation 

Sometimes, one of the parties to the dispute or witnesses may not speak the 

official language of the arbitration proceedings. In this case, this party or witness has 

the right to speak at the sessions in his own language and a skilled translator will 

accompany him to translate his speech before the arbitral tribunal. The other party 

may also bring his own translator who will make sure that questions and answers are 

translated correctly. The arbitral tribunal may have its own translator who will 

resolve any differences arising out of the translation. 53 

5.6.5 Transcripts of the sessions 

The transcripts of the sessions can be taken. Legal writers differ in respect of 

the necessity of transcripts of the sessions but most legal writers think that it is 
important to take a verbatim transcript during the sessions, particularly in 

international commercial arbitration where arbitrators have different levels of 

comprehension of the language of the arbitration proceedings and also arbitrators 

from the civil law countries often rely on documentary rather than oral material. 54 

However, certain legal writers think that the transcripts of the sessions are not 

necessary because the courts will not review the merits of the case and the verbatim 

transcripts may lead to increase in the expense of the arbitral process, but if one of 

the parties to the dispute wishes to record and transcribe the sessions he should pay 

for the cost of such record and transcripts. 55 

The question which may arise is whether or not the arbitral tribunal has the 

power to compel the parties to the dispute to comply with its decision regarding the C) 

53 REDFERN, Alan & HUNTER, Martin., supra note (8), p. 243. 

54 Ibid., p. 243. 

DOM KE, Martin., Domke on Commercial Arbitration, revised edition by Gabriel Af. WILNER, 
New York, Publishing by Clark, Boardman & Callaghan, 1992, p. 386. 
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necessity of the transcripts of the sessions even if the parties do not prefer such issue. 

Indeed, it is important that the parties to the dispute respect the decision of the 

arbitral tribunal concerning the necessity of the transcripts of the sessions because the 

refusal of the parties may lead to delay in the arbitral process and increase the 

expenses of the arbitration. Moreover, the arbitrators may not have clear knowledge 

in respect of all evidence, particularly oral evidence presented in the sessions when 

they reach the stage of the issue of the arbitral award. Consequently. the arbitral 

award may be challenged by one of the parties to the dispute because the arbitral 

tribunal has neglected oral evidence submitted to it during the arbitration 

proceedings. 
There are two main methods of obtaining the transcripts. The first is to 

employ shorthand-writers to prepare a daily transcript. The arbitral tribunal should 

not employ a shorthand-writer unless the parties to the dispute consent. There are 

some advantages and disadvantages arising from the use of such method. For 

example, this method may save time and trouble in a long case. 56 However, it is 

expensive and insufficient in technical arbitration because technical terms and shop 

language used in this kind of arbitration can not be found in dictionaries and 

reference books. 57 

The second method is to record the sessions and then transcribe them from 

tapes by an experienced typist or team of typists. Such method may save money but it 

may take a long time. In addition, it is possible to use modern methods of computer- 

aided transcription which can be less expensive than the previous methods. 

56 MUSTILL, Michael J. & BOYD, Stewart C., The Law and Practice of Commercial Arbitration ill 
England, I st Ed. , London, Butterworth & Co. Ltd, 1982, p. 316. 

57 DOMKE, Martin., supra note (55), pp. 386-87. 
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5.6.6 Secretary or registrar of arbitration 

In ad hoc arbitration, the arbitral tribunal may appoint a secretary or registrar 

who acts as the link between the members of the arbitral tribunal, and the parties to 

the dispute and their representatives. 

However, if the parties to the dispute do not wish to appoint a secretary or 

registrar, does the arbitral tribunal have the power to compel the parties to respect its 
decision regarding the necessity of the appointment of a secretary or a registrar? 

In fact, there is not any reported case which may give a clear answer. 

However, it seems that if the arbitral tribunal decides that the appointment of a 

secretary or a registrar is necessary the parties to the dispute should respect such 

decision because the arbitral tribunal wishes that the arbitral process proceeds 

smoothly and effectively. Moreover, a secretary of arbitration usually performs 

important tasks as he takes care of the drafting of the minutes of the hearings, of the 

notices to the parties to the dispute and their representatives, and of the other 

administrative matters. He also collects advance payments from the parties to the 

dispute and puts in a special bank account which is opened on behalf of the arbitral 

tribunal, particularly in large and complex international commercial arbitrations. 58 

The secretary of arbitration usually attends all the sessions held during the arbitration 

proceedings. 

In institutional arbitration, there is less need for the appointment of a secretary 

or a registrar of arbitration because the secretariat of the arbitral institution usually 

acts as the secretary of the arbitration and also performs the most important 

administrative aspects concerning the arbitral process, such as the notification of the 

parties to the dispute and the collection of the fees and expenses of the arbitration. 

SS For further details, REDFERN, Alan & HUNTER, Martin., supra note (8), p. 247: also 
RUBINO-SAMMARTANO, Mauro., supra note (33), p. 324. 
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5.6.7 The position in the Kingdom of Saudi Arabia 

The Implementation Rules of 1985 contain a series of particular provisions 

regarding the administration and record of the sessions of arbitration. 

The arbitral tribunal should determine the date of the first session within five 

days of the date on which it receives the notification of the decision approving the 

arbitration instrument by the competent authority. 59 

The sessions of the arbitration proceedings should be held in public by the 

arbitral tribunal, unless the tribunal decides by its own motion or at the request of 

either of the parties to the dispute that the sessions should be heard in camera for 

reasons accepted by the arbitral tribunal, such as the protection of the commercial 

reputation of the parties to the dispute. 60 

In practice, only parties to the dispute can appear at the sessions because the 

arbitral tribunal does not permit third parties to attend the sessions, unless a third 

party has any relevant documents to produce or is a witness. 

It is necessary that the arbitral tribunal treats the parties to the dispute equally 

and gives each one the full opportunity to present his arguments and evidence during 

the sessions. 61 

The Implementation Rules of 1985 give the chairman of the arbitral tribunal 

the power to control and administer the sessions and to put direct questions to the 

parties to the dispute and witnesses. The presiding arbitrator is empowered to exclude 

any person from the session when such person disrupts the proceedings. As well, 

each arbitrator has the right to question the parties to the dispute, their representatives 

and witnesses, and to discuss the aspects of the case with them through the presiding 

arbitrator. 62 

59 The Implementation Rules of 1985, Art. 10. 

60 Ibid., Art. 20. 

61 Ibid., Art. 22. 

62 Ibid., Art. 23. 
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Arabic is the official language to be used before the arbitral tribunal during 

the sessions. Any party or witness, who does not speak Arabic. should be 

accompanied by a sworn translator who will translate the speech of such party to the 

dispute or witness and sign with him the record of his oral argument in the minutes of 

the session. 63 

In addition, The Implementation Rules of 1985 state that the clerk of the 

authority originally having jurisdiction over, the dispute acts as the secretary of the 

arbitral process in which he will execute a number of functions during the arbitration 

proceedings. For example, he notifies the parties to the dispute of the date of the 

sessions and he also records in the minutes of the sessions all the facts and 

proceedings mentioned during the hearings. 64 

In practice, the clerk of the competent authority does not perform any 

function during the arbitration proceedings. The secretary of arbitration in the 

Chambers of Commerce and Industry, where the arbitration usually takes place, acts 

as the clerk of the arbitral process instead of the clerk of the competent authori ty. 61 It 

is desirable that the Saudi legislator reviews the provisions of the Implementation 

Rules of 1985 and codifies the practical reality concerning the clerk of the arbitral 

process. 

Minutes of the session should contain the date and place of the session, names 

of the arbitrators, the secretary and the parties to the dispute. They should also 

contain statements of the respective parties and they should be signed by the 

arbitrators and the secretary. 66 

The Implementation Rules of 1985 do not specify any particular method to 

obtain the transcripts of hearings. Therefore, it is possible to use any method, such as 

the shorthand-writing method or the tape recording of the hearing method. In Zý 

63 For further details in respect of such point, see above, pp. 205 et esq. 

64The Implementation Rules of 1985, Art. 9. 

65 See above, p. 193. 

66 The Implementation Rules of 1985, Art. 27. 
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practice, the secretary of arbitration usually writes the minutes of each session by 

himself. 

The Implementation Rules of 1985 permit the arbitral tribunal to postpone the 

session for a reasonable period on the basis of the request of one of the parties to the 

dispute for referring any effective documents, papers, or remarks on the subject- 

matter of the dispute. 67 

Finally, it can ýe concluded from the foregoing provisions of the 

Implementation Rules of 1985 that the Saudi legislator attempts to resolve any 

difficulties or obstacles which may paralyse the arbitration proceedings, or delay such 

proceedings. 

67 Ibid., Art. 26. 
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5.7 Presence and absence of the parties 

it is very important that the parties to the dispute or their representatives 

appear before the arbitral tribunal on the date of the session to hear the case. The 

parties to the dispute or their representatives usually submit statements, documents 

and evidence which support their claims to the arbitral tribunal. 

If one of the parties to the dispute, almost always the respondent, falls to 

appear on the date of the hearing before the arbitral tribunal, the tribunal should make 

sure that he has been notified in person and the notice has duly reached him. If that 

party has not been notified in person the arbitral tribunal should postpone the hearing 

and notify that party of the date of the next hearing. 

However, if that party has been notified in person and there is not any 

justifiable reason for his default, the arbitral tribunal can hold the hearing without his 

presence and accept oral or documentary evidence from the other party. 

One legal writer thinks that it is highly desirable that the arbitral tribunal 

gives the defaulting party a further opportunity to appear before it even in the absence 

of sufficient cause for his default. 68 However, if such party refuses to attend the new 

hearing the arbitral tribunal should proceed with the arbitration proceedings and hear 

the other party, and then render the arbitral award. 

Most international and institutional rules of arbitration confirm such rule. For 

example, the ICC Arbitration Rules provide that: 

If one of the parties, although duly summoned, fails to appear, the 
arbitrator, if he is satisfied that the summons was duly received and 
the party is absent without valid excuse, shall have power to proceed 
with the arbitration, and such proceedings shall be deemed to have 

,, 69 been concluded in the presence of all parties. 

Besides, many national arbitration laws of different countries contain similar 

provisions such as Article 1040 of the Netherlands Arbitration Act of 1986. 

68 DAVID, Ren6., supra note (22), p. 294. 

69 The ICC Arbitration Rules, Art. 15 (2). 
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The question which may arise is whether or not the absence of one of the 

parties to the dispute should lead the competent authority to directly render its award 

against the absent party without examining any evidence. 

The competent authority, whether the court or the arbitral tribunal, should 

examine the statements, documents and evidence presented by the other party, and 

also make sure that such evidence is sufficient to render its award in favour of the 

present pa y. 
70 

5.7.1 The position in the Kingdom of Saudi Arabia 

The Arbitration Regulation of 1983 is silent in respect of the presence and 

absence of the parties to the dispute during the arbitration proceedings. However, its 1-3 
Implementation Rules of 1985 contain several provisions which govem such aspect. 

On the date of the hearing, the parties to the dispute should appear before the 

arbitral tribunal after receiving the notices of the secretary of arbitration which 

determine the date of the hearing. Each party presents his written statements, 

documents and evidence before the arbitral tribunal which will examine these 

statements and evidence and then hear the oral statements and witnesses of each 

party. 

However, the hearings sometimes face obstacles which may cause the 

paralysis of the arbitration proceedings, such as the absence of one of the parties to 

the dispute during these proceedings. 

In fact, if one of the parties to the dispute does not appear at the hearing the 

arbitral tribunal may hear the other party and decide the case, particularly when both 

parties have delivered their respective statements, defences and documents to the 

tribunal before the date of the hearing. In this case, the arbitral award is considered to 

have been made in the presence of the defaulting party. However, if the defaulting 

70 MUSTILL, Michael J. & BOYD, Stewart C., supra note (56) p. 305. 
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party has not been notified in person the arbitral tribunal should postpone the hearing 

and notify him the date of the new hearing. 

Moreover, an arbitral award is deemed to have been made in the presence of 

all the parties to the dispute if the party or his representative has appeared at any 

hearings or if he has submitted his statements or any documents relating to the case 

to the arbitral tribunal before the date of the hearing. 

Besides, when there are several respondents and some of them have not 

appeared at the hearing the arbitral tribunal would adjourn the hearing to another 

date, especially when the arbitral tribunal finds that the absent parties have not been 

notified in person. The arbitral tribunal will also notify all the parties to the dispute 

by the secretary of arbitration the date of the new hearing and it will consider that the 

arbitral award has been rendered in the presence of all the parties whether they attend 

the hearing or not. 71 

In practice, such rules were applied to certain cases, such as the case of H. M. 

R. H. Co. for Trans. & Comm. (Commercial company) v. A. Co. for C. C. Ltd 

(Commercial company) where the arbitral award issued in this case was deemed in 

the presence of all the parties to the dispute, in spite of the refusal of one of the 

parties to participate in the hearings after the expiry of the time limits of the 

arbitration. The competent authority refused the request of this party to hear the case 

instead of the arbitral tribunal and this authority approved the decision of the arbitral 

tribunal which extended the time liMitS. 72 Also, in the case of H. Co. for Comm. 

(Commercial & Contracting company) v. I. D. Co. (Contracting company), the 

arbitral tribunal adjourned one of the sessions to another date because one of the 

parties to the dispute did not attend at that session since he was ill . 
73 

7' The Implementation Rules of 1985, Art. 18. 

72 The Arbitral Award issued on 19/05/1411 A. H. (199 1 A. G. ). 

73 The Arbitral Award issued on 02/06/1414A. H. (1994A. G. ). 
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5.8 Amiable composition 

Amiable composition is one of the methods of resolving disputes arising out 

of the performance of the contracts. In this method, the parties to the dispute give the 

arbitral tribunal the power to act as an amiable compositeur in their arbitration 

agreement. This power is usually granted to the arbitral tribunal, when the dispute 

relates to a long-term contract because the parties to the dispute wish to continue 

their commercial relationships in future. 

There are several practical characteristics of amiable composition. For 

example, the amiable compositeur is not bound to comply with any law but he should 

apply the principles of equity and justice, and also the decision of the amiable 

compositeur is not subject to appeal. 74 

The possibility of an arbitrator acting an amiable compositeur is explicitly 

recognised in many countries, particularly in civil law countries, such as Egypt, 75 and 
France. The French Code of Civil Procedure, for instance, provides that: 

The arbitrator is to decide the case in conformity with rules of law, unless 
the parties, in the arbitration agreement, have given him the authority to 
decide as amiable compositeur. , 76 

In many common law countries, the arbitration laws often do not recognise 

expressly the institution of amiable composition because the arbitrators should apply 

a specific system of law to the case and they can not apply only the principles of 

equity and justice. 77 The new English Arbitration Act of 1996 expressly states the 

termination of the arbitration proceedings if the parties reach a settlement of the 

dispute. 78 

74 CRAIG, W. Laurance, PARK, William W. & PAULSSON, Jan., supra note (23). p. '? 10. 

75 The new Egyptian Arbitration Act of 1994, Art. 39 (4). 
1ý 

76 The French Code of Civil Procedure of 1980, Art. 1474. 

77 For further details, REDFERN, Alan & HUNTER, Martin., supra note (8), pp. 36-37- 

78 The new English Arbitration Act of 1996, Sec. 5 1. 
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Further, many international and institutional rules of arbitration contain 

provisions which recognise the right of the arbitrator to act as an amiable 

compositeur. For example, the UNCITRAL Arbitration Rules state that: 

The arbitral tribunal shall decide as amiable compositeur or ex aequo et 
bono only if the parties have expressly authorised the arbitral tribunal to do 
so and if the law applicable to the arbitral procedure permits such 

,, 79 
arbitration. 

Such rule is also adopted by the ICC Arbitration Rules where they provide 

that: 

The arbitrator shall assume the powers of an amiable compositeur if the 
, 80 

parties have agreed to give him such powers . 

In international commercial arbitration, it is desirable to choose the place of 

arbitration, such as France where the applicable law permits the arbitrator to act as an 

amiable compositeur when the parties to the dispute wish to confer such power on 

the arbitrator. 

5.8.1 The position in the Kingdom of Saudi Arabia 

The concept of amiable composition is not known in the Saudi legal system Z 
because arbitrators should apply a specific law to the case. But, the arbitral tribunal 

often attempts to reach a settlement between the parties to the dispute during the 

arbitration proceedings. Each arbitrator firstly offers to the party who appointed him 

the settlement. If the parties to the dispute accept such offer they will attend at a 

special session with all the members of the arbitral tribunal to prepare the decision of 

79 The UNCITRAL Arbitration Rules, Art. 33 (2). 

80 The ICC Arbitration Rules, Art. 13 (4). 
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the settlement. Such decision must be rendered unanimously according to the 

Arbitration Regulation of 1983 which states that: 

The decision of the arbitrators shall be taken by a majority vote but if 
they are authorised to reach a settlement, their decision shall be made 
unan iMOUSIY.,, 81 

However, if the parties to the dispute refuse the settlement, the arbitration 

proceedings will continue until the issue of the arbitral award by the arbitral tribunal. 

The Implementation Rules of 1985 contain a provision relevant to settlement. 

It provides that: 

At any stage of the proceedings, the parties may request the arbitral tribunal 
to record in the minutes that they have agreed on an acknowledgement, 
settlement, waiver or some other agreement. The arbitral tribunal must 

,, 82 decide on this. 

It can be concluded that, according to such Rules, the arbitral tribunal only 

records the settlement between the parties to the dispute without participating with 

the parties in preparing the settlement. In fact, the arbitral tribunal, in practice, 

performs an important task in the process of the settlement between the parties to the 

dispute. 

Moreover, there are many cases which were resolved by the settlement. The 

case of A. Co. (Contracting company) v. Sh. J. Co. for Ins. (Insurance company)83 

and the case of S. A. S. Co. for Agr. (Agriculture company) v. G. F. (Agriculture 
I 

company) 84 are good examples. 

81 Tile Arbitration Regulation of 1983, Art. 16. 

82 The Implementation Rules of 1985, Art. 24. 

83 The Arbitral Award No. 5/1407, dated 11/04/14 1 OA. H. (I 990A. G. ). 

84 The Arbitral Award No. 621/1407, dated 13/09/1412A. H. (1992A. G. ). 
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5.9 Written statements 

Written statements are one of the major methods which assist the arbitral 
tribunal to reach its award. Most aspects concerning the subject-matter of the dispute 

will be clarified by the written statements. Such statements usually contain the I 
written pleadings of the dispute, the statements of evidence and the other documents 

concerning the dispute. The representatives of each party to' the dispute usually 

submit these statements to the arbitral tribunal in support of their claims. 
The first written statements submitted to the arbitral tribunal normally include 

the written pleadings, statements of evidence and the relevant documents. They are 

attached with the request for the arbitration by the claimant. Such statements set forth 

the subject-matter of the dispute and contain the relevant evidence and documents 

which support the claims of each party. After the commencement of arbitration, the 

parties to the dispute exchange some further written statements. 
The arbitral tribunal often fixes time limits within which the written 

statements should be submitted to it by the parties to the dispute. However, if the 

parties need extra time the arbitral tribunal may allow them that. The UNCITRAL 

Arbitration Rules, for instance, provide that: 

The period of time fixed by the arbitral tribunal for the communication of 
written statements (including the statement of claim and statement of 
defence) should not exceed 45 days. However, the arbitral tribunal may 
justified. ý85 

The arbitral tribunal has the jurisdiction to decide claims only mentioned in 

the written statements of the parties to the dispute. Therefore, the claimant needs to 

start a new arbitration for any claims which do not exist in the written statement 

accompanied to his request for the arbitration. This is particularly the case when the 

arbitral tribunal refuses to accept jurisdiction in respect of such claims. 

85 The UNCITRAL Arbitration Rules, Art. 23. 
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However, it is possible to amend the scope of the arbitration agreement and to Zý 
bring these claims within the jurisdiction of the arbitral tribunal provided such 

amendment does not cause injustice to the other party. 86 

It would be better that the arbitrators read in detail all written statements 

submitted by the parties to the dispute prior to the hearing in order that the arbitrators 

come to the hearing fully aware of the facts of the dispute, the statements of evidence 

and the documents submitted. This would save time. 87 

There are certain methods for exchanging written statements. The main 

method is that the claimant first submits his written statement containing the request 
for the arbitration and the respondent will then answer and may file a counterclaim. 
After that, the claimant will submit a rejoinder and reply to the respondent's 

counterclaim, and so on until the end of the arbitration proceedings and the issue of 

the arbitral award. 

However, the parties to the dispute will sometimes submit their written 

statements simultaneously, particularly when there is a disagreement between them in 

respect of which party will be considered the claimant. They then exchange further 4: ) 
written statements containing statements of evidence in the subsequent sessions until 

88 
the end of the arbitration proceedings. 

Sometimes, the arbitral tribunal may request the parties to prepare further 

written statements containing evidence to answer questions which are not clarified in 

oral hearings or when the time limits of such hearings expire without giving the 

sufficient opportunity to the parties to cover all the arguments and claims of the case. 

Besides, further written statements may be requested from the parties to the 

dispute when one of the parties produced fresh evidence or a new argument at the last 

oral hearing and the other party asks for an opportunity to respond. 89 

8' ' ROWLAND, Peter M. B., Arbitration Law and Practice, London, The Institute of Chartered 
Accountants in England and Wales in association with Sweet & Maxwell Ltd Publishers, 1988, 

p. 59. 

CRAIG, W. Laurance, PARK, William W. & PAULSSON, Jan., supra note (23), pp. 390-9 1. 

88 REDFERN, Alan & HUNTER, Martin., supra note (8), p. 321. 

89 Ibid., p. 322. 
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The question which may arise is whether or not the arbitral tribunal can settle 

the case on the basis of the written statements which contain the written pleadings. 
the statements of evidence and the documents concerning the dispute without holding 

any oral hearing to hear the parties to the dispute and witnesses. 
National arbitration laws of various countries differ in respect of the answer 

of such question. Certain national arbitration laws, such as the Belcrian law, require 

that oral hearings must be held as one of the most important arbitration proceedings. 
However, most national arbitration laws of Latin America Countries, such as 
Ecuador and Venezuela, adopt that the arbitral tribunal may decide the dispute 

without holding any oral hearing to examine the parties to the dispute and their 

witnesses. 90 

The arbitral tribunal may resolve the dispute without any oral hearings, if both 

parties to the dispute have agreed upon that. However, the arbitral tribunal is bound 

to organise oral hearings if one of the parties to the dispute requests that. 91 

In common law countries, it is less common that the parties to the dispute 

agree to settle the case without oral hearings because the appearance in person of the 

parties to the dispute and witnesses before the court and the process of the cross- 

examination have a great importance in the judicial system of common law 

countries. 
92 

5.9.1 The position in the Kingdom of Saudi Arabia 

Written statements are one of the most important materials which assist the 

arbitral tribunal to decide the dispute submitted to it by the parties to the dispute. The 

arbitral tribunal gives the written statements containing written pleadings, statements 

90 For further details, DAVID, Rend., supra note (22), p. 295; also MUSTILL, Michael J. & 
BOYD, Stewart C., supra note (56), pp. 262-63. 

91 DAVID, Ren6., supra note (22), p. 295. 

92 MUSTILL, Michael J. & BOYD, Stewart C., supra note (56), p. 263. 
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of evidence and documents regarding the dispute great importance when this tribunal 

considers its award, because such statements clarify the aspects of the dispute. 

In practice, the parties to the dispute usually attach with their joint request for 

the arbitration written statements including statements of evidence and documents 

concerning the dispute which support the claims of each party. Moreover, the parties 

to the dispute exchange some further written statements after the arbitral tribunal 

determines the date of the first session and also in the subsequent sessions. 
Moreover, each party to the dispute often presents his claims, defences, and 

evidence by written statements in each session until the end of the arbitration 

proceedings and the issue of the arbitral award by the arbitral tribunal. 

The methods for exchanging the written statements is the normal method 

applied in other countries. 93 

Before holding hearings, arbitrators usually read and study in details all 

written statements referred by both parties in order to come to hearings fully aware of 

the facts and evidence of both parties and that will save time for arbitrators and 

parties. 

The question which may arise is whether or not arbitrators can decide the case 

according to written statements of the parties only without holding any oral hearings 

to hear the parties, their representatives and witnesses. 

The Arbitration Regulation of 1983 and its Implementation Rules of 1985 are 

silent with respect to this question. In practice, however, the arbitrators should hold 

oral hearings to hear the parties, their representatives and witnesses before making an 

arbitral award. 

It would be better that the Saudi legislator deals with this question when it 

revises the current Regulation and Rules. 

93 See above, p. 225. 
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5.10 Evidence 

The parties to the dispute support their claims and allegations by presenting 

statements of evidence to the arbitral tribunal which will then determine the disputed 

aspects of the facts on the basis of the evidence submitted by the parties. 

The arbitral tribunal is usually exempted by the law itself or the agreement of 

the parties from the obligation to follow'the legal rules of procedure and evidence 

which are applied by the courts. 

However, there are some procedural principles which should be respected by 

the arbitral tribunal because these principles are fundamental to the administration of 

justice. For example, the arbitral tribunal must give each party to the dispute the full 

opportunity to present his case and the tribunal must also decide the case on the basis 

of its own view, and not on that of another person. If such fundamental principles are 

violated the arbitral award will be set aside. 94 

There are many ways in which evidence may be taken in court proceedings. 

The present methods in common law systems vary from those used in civil law 

systems. In common law systems, each party to the dispute is entitled to present 

evidence which he considers important to prove his claims. The judge merely listens 

to such evidence. He may occasionally intervene, particularly when certain questions 

put to witnesses do not relate to the subject-matter of the dispute. The judge may also 

sometimes address a question to the witnesses. He will give his decision at the end of 
95 the proceedings. 

In civil law systems, the judge participates in the administration of the 

proceedings and in the taking of evidence including the examination of the witnesses. 

In fact, the judge plays an important part in the conduct of the proceedings before 

giving his decision. 96 

94 DAVID, Ren6., supra note (22), p. 291. 

95 RUB INO- SAM MARTINO, Mauro., supra note (33), p. 326. 

96 Ibid., p. 370. 
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In international commercial arbitration, the evidence is presented according to 

the procedural rules of the law chosen by the parties to the dispute as the law 

governing the arbitration proceedings. In the absence of such choice, the arbitral 

tribunal has the power to establish these rules. 

Sometimes, the arbitral tribunal may face certain difficulties in conducting the 

arbitration proceedings and taking evidence, particularly when the members of the 

arbitral tribunal and the parties to the dispute are from countries which apply 

different systems. In this case, however, the members of the arbitral tribunal may 

have the sufficient experience to deal with the arbitration proceedings and evidence. 

Indeed, the parties to the dispute usually choose arbitrators who have 

sufficient knowledge and experience in respect of the subject-matter of the dispute, 

and the legal and judicial systems existing in the parties' countries. 

The burden of proof usually rests with the party who makes a claim, or for 

that matter a counterclaim. The arbitral tribunal requires from each party to prove the 

facts of his claims or defence. 97 The UNCITRAL Arbitration Rules, for instance, 

confirm such rule where they provide that: 

Each party shall have the burden of proving the facts relied on to support his 

claim or defence. 7,98 

The question which may arise is whether the evidence may be taken by one 

arbitrator instead of the other members of the arbitral tribunal. 

In fact, the national arbitration laws of various countries, and international 

and institutional rules of arbitration do not have unanimous rules in respect of such 

matter. In France, the Court of Appeal in the case of Soci6t6 Arenelle v. Soci6t6 

Italo-Ecuadoriuna held that it is possible for one of the members of the arbitral 

tribunal to conduct some of the arbitration proceedings alone without the other 

97 MARRIOTT, Arthur L., Evidence in InternationalArbitration, 1989, vol. 5, no. 3, International 
Arbitration, p. 282. 

98 The UNCITRAL Arbitration Rules, Art. 24 (1). 
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members of the arbitral tribunal. 99 However, some other countries will not allow the 

arbitral tribunal to delegate the taking of evidence to one of its members. ' 00 

The LCIA Arbitration Rules adopt a flexible position in respect of this matter 

where they state that: 

In the case of three-member tribunal, the Chairman may after consulting the 
other arbitrators, make procedural rulings alone. "101 

There are a number of basic methods for taking evidence, and the most 

prominent methods for presenting evidence are as follows: 

The production of the documents. 

The testimony of the witnesses. 

The opinions of the experts. 

The inspection of the subject-matter of the dispute. 

5.10.1 Production of the documents 

Documents are one of the most important items of evidence to prove the facts 

of the case. Their production saves time and expense. Often, their weight is greater 4= Z-: ý 

than other evidence offered at the arbitration. 

There are two categories of documents. The first is the documents which are 
favourable to the party to the dispute and the second is those which are unfavourable. 
The party usually does not wish to produce the second category to the arbitral 

tribunal. However, he may be compelled to disclose all relevant documents, whether 

or not they are favourable to him. 102 

99 St6 Arenelle v. Std Italo-Ecuadoriana case, Court of Appeal, Paris, dated 26/04/1985. Journal du 
Droit International (Clunet), vol. 113,1986, pp. 175 et esq. 

100 For further details, RUB INO- SAM MARTINO, Mauro., supra note (33), p. 376. 

101 The LCIA Arbitration Rules, Art. 5 (3). 

102 REDFERN, Alan & HUNTER, Martin., supra note (8), p. 330. 
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There is a difference in the view and practice in respect of the production of 

the documents between common law countries and civil law countries. In many 

common law countries, the parties to the dispute are compelled to produce all 

relevant documents, but the scope of discovery of the documents in the arbitral 

process is left to the parties themselves who often determine that in the arbitration 

agreement. 

However, in England, the professional duty requireý the representatives of the 

parties to produce all relevant documents in their possession., 03 The new English 

Arbitration Act of 1996 explicitly gives the arbitral tribunal the power to order either 

party to the dispute to produce all relevant documents in his possession. ' 04 

Moreover, the United States, the arbitral tribunal has the power to obtain all 

relevant documents and it can issue subpoenas to either party to produce the 

documents which are in his possession. In certain other countries, the arbitral tribunal 

does not have such power, but the court has the power to require the party to produce 

any document in his possession, when such document is relevant to the case. ' 05 

In civil law countries, such as France and the Netherlands, the arbitral tribunal 

has the power to order the party to produce all relevant documents. However, it rarely 

uses such power because the parties to the dispute usually produce any relevant 

document concerning the dispute. 106 

Moreover, many international and institutional rules of arbitration require that 

the parties to the dispute produce all relevant documents relating to the subject- 

matter of the dispute. For example, the AAA International Arbitration Rules provide 

that: 

At any time during the proceedings, the arbitral tribunal may order parties to 
produce other documents, exhibits or other evidence it deems necessary or 

103 This information was given on the basis of a personal communication with my supervisor Professor 
John MURRAY. 

104 The new English Arbitration Act of 1996, Sec. 34 (d). C) 
'0i CRAIG, W. Laurance, PARK, William W. & PAULSSON, Jan., supra note (23). p. 398; also 

ROWLAND, Peter M. B., supra note (86), p. 54. 

106 For details, MARRIOTT, Arthur L., supra note (97), pp. 287-88. 
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appropriate. )107 

The Washington Convention of 1965 and the UNCITRAL Nlodel Law of 

1985 contain similar provisions which confirm the right of the arbitral tribunal to 

order the parties to produce any relevant documents regarding the dispute. 1 08 

However, if the party to the dispute, who has the relevant documents in his 

possession, refuses and neglects the order of the arbitral tribunal to produce such 

documents, the tribunal can conclude that such documents are unfavourable to that 

party. It can also request the assistance of the competent authority, such as the courts 

which will compel that party to produce the document. For example, the Swiss 

Private International Law Act of 1987 provides that: 

If the party so ordered does not comply voluntarily, the arbitral tribunal may 
request the assistance of the Court. "109 

The question which may arise is whether or not the arbitral tribunal has the 

power to order a third party to produce any relevant documents relating to the 

subject-matter of the dispute which are in his possession. 

In many countries, such as England, 110 the arbitral tribunal does not have the 

power to order a third party to produce documents, but in this case, the arbitral 

tribunal needs the assistance of the competent authority, such as the courts which can 

subpoena a third party to appear before the arbitral tribunal and produce any relevant 
documents in his possession. 

In certain other countries, such as the United States, "' the arbitral tribunal 

can order a third party to appear before it and to bring with him any relevant 
documents. However, if the third party refuses such order the arbitral tribunal can 

107 The AAA International Arbitration Rules, Art. 20 (3). 

108 The Washington Convention of 1965, Art. 43. Also the UNCITRAL Model Law of 1985, Art. 26. 

109 The Swiss Private International Law Code of 1987, Art. 183 (2). 

110 The new English Arbitration Act of 1996, Sec. 43. 

III The United States Federal Arbitration Act of 1925, Sec. 7. 
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annul the impact of such documents or it can request the assistance of the competent 

authority, such as the courts to compel this party to produce these documents. 

5.10.2 Testimony of the witnesses 

The testimony of the witnesses is the second main method of presenting 

evidence to the arbitral tribunal. The tribunal hears the parties to the dispute and 

witnesses to clarify the facts of the case and then to reach the arbitral award. 

Most national arbitration laws of different countries expressly give the arbitral 

tribunal the power to hear witnesses during the arbitration proceedings. For example, 

the Netherlands Arbitration Act of 1986 states that: 

The arbitral tribunal may, at the request of either party, allow a party to 
produce witnesses or experts. "' 12 

Moreover, most international and institutional rules of arbitration explicitly 

provide for the right of the arbitral tribunal to hear the parties to the dispute and 

witnesses during the arbitration proceedings. For example, the ICC Arbitration Rules 

state that: 

The arbitrator shall hear the parties together in person if one of them so 
requests; and failing such a request he may of his own motion decide to 
hear them. In addition, the arbitrator may decide to hear any person in the 
presence of the parties or in their absence provided they have been duly 
summoned. "' 13 

The arbitral tribunal usually hears the witnesses after a series of exchanges of 

written pleadings and statements of evidence between the parties to the dispute. 

Consequently, the testimony of the witnesses does not often require long time 

112 The Netherlands Arbitration Act of 1986, Art. 1039 (3). 

113 The ICC Arbitration Rules, Art. 14 (1). 
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because the arbitral tribunal has known the important points concernin2 tile subject- 

matter of the dispute from the written statements containing the statements of 

evidence which were submitted by the parties before hearing witnesses. However, 

this does not mean that the testimony of the witnesses may not have significant 

impact. 

In common law countries, such as England hearing the testimony of witnesses 

in court may take many weeks, sometimes months, in the court procedure. However, 

the period of the testimony in arbitration may be shorter because there is usually time 

limits within which the arbitral tribunal should make its award. 114 

The parties to the dispute and their representatives may consult with their 

witnesses in respect of the testimony presented before the arbitral tribunal. However, 

the arbitral tribunal has the right to prevent the witnesses from presence in the room, 

where the session is held, until the moment of their testimony because this will 

reduce the ability of the witnesses to adapt their testimony in light of the testimony of 

the other witnesses. " 5 

The testimony of the witnesses in court in common law countries is 

administered by different methods to those applied in civil law countries. In common 

law countries, such as England and the United States, the witnesses are subject to 

examination-in-chief, cross-examination and re-examination by the parties' 

representatives, and the parties to the dispute can call as many witnesses as they 

like. 1 16 Whilst in civil law countries, such as France, the witnesses are only examined 
by the judge himself. ' 17 

The arbitral tribunal can request any witness to attend the hearings and to give 
his testimony. Many national arbitration laws of various countries such as the Belgian 

CRAIG, W. Laurance, PARK, William W. & PAULSSON, Jan., supra note (23). p. 388. 

Ibid., p. 402. 

116 LEW, Julian D. M., Contemporary Problems in InternationalArbitration; ill supplementary 
rules governing the presentation and reception of evidence in international commercial 
arbitration written by David W SHENTON, Dordrecht, Boston & Lancaster, Martinus Nijhoff 
Publishers, 1987, p. 193. 

117 DAVID, Ren6., supra note (22), p. 296. 
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law expressly or implicitly confer such power on the arbitral tribunal., 18 As well, 

many international and institutional rules of arbitration such as the LCIA Arbitration 

Rules adopt the right of the arbitral tribunal to request any witness to appear at the 

hearing to give his testimony. 119 

If a witness refuses to comply with the order of the arbitral tribunal to appear 

at the hearing the competent authority, such as the court, at the request of the arbitral 

tribunal, will force him to attend at the hearing and to, give his testimony. However, If 

he does not comply with the writ of this authority, he will be liable to be punished for 

contempt of the court, provided that he received the writ a specific time beforehand 

such as four days at least in England before the date on which his appearance before 

the arbitral tribunal is required. 120 

The national arbitration laws of various countries differ in respect of the 

necessity to put the witnesses on oath. In common law countries, such as England, 

the arbitral tribunal has the power to examine the witnesses on oath, unless the 

arbitration agreement contains a contrary rule. The new English Arbitration Act of 

1996, for instance, states that: 

The tribunal may direct that a party or witness shall be examined on oath or 
affirmation, and may for that purpose administer any necessary oath or take 
any necessary affirmation. " 121 

In civil law countries, like Germany, the arbitral tribunal does not have the 

power to examine the witnesses under oath. The German Code of Civil Procedure, 

for instance, expressly provides that: 

Arbitrators may hear witnesses and experts who appear before them 
voluntarily. They are not authorised to administer the oath to witnesses or 
experts or parties. " 122 

118 The Behylan Judicial Code, Art. 1696. 1ý1 
119 The LCIA Arbitration Rules, Art. 11. 

120 MUSTILL, Michael J. & BOYD, Stewart C., supra note (56), p. 308. 

12 1 The new English Arbitration Act of 1996, Sec. 38 (5). 

122 The German Code of Civil Procedure, Art. 1035. 
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On the other hand, when a witness resides in a place outside the jurisdiction 

of the competent authority, such as the court of the country where the arbitration 

takes place, the arbitral tribunal will request the assistance of this authority to obtain 

the testimony of such witness. This authority will issue letters rogatory to a foreign 

court in whose jurisdiction that witness resides for obtaining his testimony. The 

Swiss Private International Law Act of 1987 states that: 

Where the assistance of state authorities is needed for the taking of 
evidence, the arbitral tribunal or a party with the consent of the arbitral 
tribunal may request the assistance of the court at the seat of the arbitral 
tribunal. Such court shall apply its own law. " 123 

In practice, an arbitral tribunal seldom resorts to the letter rogatory procedure 

by requesting the competent authority, such as the court to issue it because such 

procedure may involve a long delay. Consequently, the arbitral tribunal may directly 

request the court within whose jurisdiction the witnesses reside to assist in taking the 

testimony or to order the production of documents to be used in arbitration without 

the need of a request from the competent authority, such as the court of the place of 

arbitration to issue court-to-court requests for co-operation. For example, a party to 

an ICC arbitration, held in Switzerland requested directly from a United States 

federal court the production of documents held by the defendant US company at its 

domicile within the court's jurisdiction. 124 

Sometimes, certain countries give the arbitral tribunal sitting in other country 

the power to obtain the testimony of witnesses directly by one or more of its 

members or by a special examiner appointed by such arbitral tribunal without the 

need to issue letters rogatory from the competent authority, such as the court of the 

place of arbitration to the court within whose jurisdiction the witnesses reside. 125 

123 The Swiss Private International Law Act of 1987, Art. 184 (2). - 

124 For details, CRAIG, W. Laurance, PARK, William W. & PAULSSON, Jan., supra note (23), 
p. 438. 

25 For details, MUSTILL, Michael J. & BOYD, Stewart C., supra note (56), p. 309. 
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As well, the parties to the dispute may sometimes convert an oral testimony 

into written statements to be filed with other documents at the time of pre-hearing 

exchanges of evidence in order to save the time of arbitration. Such statements 

should be signed by the witnesses themselves. 

Indeed, some international and institutional rules of arbitration explicitly 

recognise that matter. For example, the AAA International Arbitration Rules provide 

that: 

Evidence of witnesses may also be presented in the form of written 
statement signed by them. " 126 

However, an arbitral tribunal often requires, in order to accept written 

statements of the witnesses, that such witnesses should be able to appear at the time 

of hearings at the request of the other party to the dispute and to answer questions 

concerning their testimony. In fact, the value of the written testimony will be 

reduced, if witnesses cannot attend before the arbitral tribunal. 

The question which may arise here is whether or not the arbitral tribunal can 

hear the witnesses without one or both parties to the dispute attending the hearings. Cý 
Many countries, such as England and Switzerland require that all evidence, 

including the testimony of the witnesses, must be received by the arbitral tribunal in 

the presence of all the parties to the dispute except if any party is absent in default or 

has waived his right to be present. Other countries allow to the arbitral tribunal, in 

exceptional circumstances, to hear the witnesses in the absence of one or all parties to 

the dispute. However, minutes of the hearing must be communicated to the absent 

party or parties because the testimony of the witnesses may be subject to comment 

and question. 127 

126 The AAA International Arbitration Rules, Art. 21 (5). 

127 For further details, DAVID, Ren6., supra note (22), p. 297. 
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5.10.3 Opinions of the experts 

opinions of the experts are the third main method of presenting evidence to 

the arbitral tribunal. The arbitral tribunal usually appoints experts to assist it to clarify 

the ambiguity arising out of the oral or written statements and documents presented 

by the parties to the dispute, particularly if issues of a technical or complex nature 

arise and the arbitrators do not have sufficient experience in respect of such issues. 

For example, the arbitral tribunal may need experts to determine the quality of soil or 

the material in construction projects. 

Sometimes, the arbitration agreement contains an express provision which 

gives the arbitral tribunal the power to appoint experts. In the absence of this 

provision, the question may arise as to whether or not the arbitral tribunal has implied 

power to appoint experts, unless otherwise adopted in the law governing the arbitral 

process. In fact, it is difficult to find any objection to appoint experts, especially 

when the arbitral tribunal needs expert technical assistance in order to understand 

complex technical matters and then to reach a relevant decision. 

However, the parties to the dispute may sometimes refuse to give the arbitral 

tribunal the power to appoint experts and they request from the arbitral tribunal to 

decide the case without the need for experts report because the appointment of 

experts may lead to increase in the expenses and time of the arbitration. In this case, 

the arbitral tribunal may resign, if it considers the appointment of experts is 

necessary. 1 28 

On the other hand, many countries, such as the Netherlands give the arbitral 

tribunal the power to appoint experts, when it needs the assistance of such experts to 

set forth some technical matters concerning the dispute. For example, the 

Netherlands Arbitration Act of 1986 states that: 

The arbitral tribunal may appoint one or more experts to give advice. The 
arbitral tribunal shall communicate as soon as possible to the parties a copy 
of the appointment and the terms of reference of the experts. "''9 

128 DAVIDSON, Fraser., supra note (25), pp. 134-35. 

129 The Netherlands Arbitration Act of 1986, Art. 1042 (1). 
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For example, in some countries, such as England the arbitral tribunal may, on 
its own motion, appoint experts to disclose their views of technical matters to the 

arbitral tribunal and the parties to the dispute, and invite the parties to address it 

thereon-' 30 However, in the absence of the agreement of the parties to the dispute 

which gives the arbitral tribunal the power to appoint experts, it is uncertain in some 

countries whether the arbitral tribunal can appoint experts or not. 131 

Moreover, most international and institutional rules of arbitration, such as the 

AAA International Arbitration Rules and the LCIA Arbitration Rules 132 
explicitly 

give the arbitral tribunal the power to appoint experts to clarify any technical and 

complex matters regarding the subject-matter of the dispute, unless otherwise agreed tn 

by the parties. For example, the AAA International Arbitration Rules provide that: 

The tribunal may appoint one or more independent experts to report to it, in 
writing, on specific issues designated by the tribunal and communicated to 
the parties. " 133 

There are several methods by which an expert may be appointed. The arbitral 

tribunal may appoint an expert who is known to it or it may confer on the parties the 

opportunity to agree upon a neutral expert. In some cases, the tribunal may refer a list 

of experts to the parties to the dispute from which they choose specific experts and 

the arbitral tribunal may also choose specific experts from the list of experts 

submitted to it by the parties to the dispute. ' 34 

130 The new English Arbitration Act of 1996, Sec. 37 (1) a (i). 

13 ' DAVID, Ren6., supra note (22), p. 299. 

112 The LCIA Arbitration Rules, Art. 12. 

133 The AAA International Arbitration Rules, Art. 23 (1). 

134 REDFERN, Alan & HUNTER, Martin., supra note (8), p. 340. 
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In addition, the arbiti-al tribunal may seek to have experts appointed under the 
ICC Rules for Technical Expertise, when the arbitral process is administered 

according to the ICC Arbitration Rules. 135 

After the choice of an expert, such expert will immediately start his function 

to prepare a preliminary report and to present it to the arbitral tribunal. The tribunal 

often requires the parties to the dispute to co-operate with the expert and to give him 

any relevant information or documents for inspection. 

The parties to the dispute are usually given the opportunity to comment on the 

preliminary report and each comment will be taken into consideration by the expert 

when he writes his final report. The final report is generally considered as a 

document with the other written evidence in the case, but the arbitral tribunal is not 

bound by such report. 136 

The expert will participate in the oral hearing in order to answer any question 

presented by the parties to the dispute and to hear their comments. Some international 

and institutional rules of arbitration, such as the LCIA Arbitration Rules confirm that 

rule where they state that: 

Unless otherwise agreed by the parties, if a party so request or if the 
Tribunal considers it necessary, the expert shall, after delivery of his written 
or oral report, participate in a hearing at which the parties shall have the 
opportunity to question him, and to present expert witnesses in order to 
testify on the points at issue. "' 37 

5.10.4 Inspection of the subject-matter of the dispute 

The fourth method of presenting evidence is that the arbitral tribunal itself 

inspects or visits the subject-matter of the dispute. In general, the arbitral tribunal has 

the power to inspect the site of the dispute, unless the parties have agreed to the 

135 For details, CRAIG, W. Laurance, PARK, William W. & PAULSSON, Jan., supra note (23), 
p. 415. 

136 RUBINO-SAMMARTINO, Mauro., supra note (33), p. 397. 

117 The LCIA Arbitration Rules, Art. 12 (2). 
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contrary. The arbitral tribunal particularly resorts to such method, when the dispute 

arises out of construction projects or the operation of industrial plants. As well, the 

tribunal may inspect the goods in commodity arbitration for determinin2 the quality. 
The arbitral tribunal may use modern ways to inspect the site of the dispute such as 

photographs and videotape films. ' 38 

Many national arbitration laws of various countries are silent in respect of the 

power of the arbitral tribunal to inspect any site or thing concerning the subject- 

matter of the dispute. However, such laws do not prohibit, in practice, the arbitral 

tribunal from inspecting the subject-matter of the dispute, if it considers the 

inspection is necessary on its own motion or if the parties to the dispute request it to 

do so. 

Certain countries, such as England expressly give the arbitral tribunal the 

power to inspect the subject-matter of the dispute by itself or by an expert. 139 

Moreover, many international and institutional rules of arbitration, such as the 

ICC Arbitration Rules are silent in respect of such matter, whereas some other rules, 

such as the LCIA Arbitration Rules 140 expressly give the arbitral tribunal the power 

to inspect the site of the dispute. 

The arbitral tribunal must treat the parties to the dispute and their 

representatives equally, when it inspects the site of the dispute. The tribunal should 

take place the inspection in the presence of the parties to the dispute or their 

representatives. However, if the arbitral tribunal inspects the subject-matter of the 

dispute in the absence of one of the parties the arbitral award may be set aside. 

The arbitral tribunal can put questions concerning the dispute to persons 

working on the site and the parties to the dispute or their representatives can also ask 

additional questions to those persons. 141 

138 REDFERN, Alan & HUNTER, Martin., supra note (8), pp. 342-43. 

139 The new English Arbitration Act of 1996, Sec. 38 (4) a. 1 
140 The LCIA Arbitration Rules, Art. 13: 1 (g). 

14 1 REDFERN, Alan & HUNTER, Martin., supra note (8), p. 343. 
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5.10.5 The position in the Kingdom of Saudi Arabia 

The Arbitration Regulation of 1983 and its Implementation Rules of 1985 

recognise many procedural aspects in respect of evidence. 

The arbitral tribunal should not follow the court procedure in respect of the 

taking of evidence. The tribunal must comply with all evidence procedure rules stated 

in the Arbitration Regulation of 1983 and its Implementation Rules of 1985. 

The arbitral tribunal may empower one of its members to take evidence 

presented by the parties to the dispute, such as some members of the arbitral tribunal 

may move to inspect the site of the dispute. 

The Implementation Rules of 1985 recognise many methods by which the 

parties to the dispute can present the evidence which supports their claims and 

arguments. The most important methods are as follows: 

- Production of the documents. 

- Testimony of the witnesses. 

Opinions of the experts 

Inspection of the subject-matter of the dispute. 

It is convenient to set forth these methods in detail according to the provisions 

of the Arbitration Regulation of 1983 and its Implementation Rules of 1985. 

5.10.5.1 Production of the documents 

In general, each party to the dispute has the right to produce any relevant 
documents or evidence which support his claims. However, the party often does not 

produce the documents which are in his possession, if such documents are 

unfavourable to him. The arbitral tribunal has the power to order him, on its own 

initiative or at the request of the other party, to produce any relevant documents in his 

possession, particularly if such documents are effective. 
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The Implementation Rules of 1985 explicitly give this power to the arb1tral 

tribunal, when the documents are necessary to the tribunal for understanding the 

subject-matter of the dispute. The Rules state that: 

The arbitral tribunal may upon either its own motion or the request of one of 
the parties, force the other party to present any document rele'vant to the 
case, where: 

a- The document is common to both parties. A document is deemed 
common to both parties if it has been drafted in the interest of both 
parties or if it proves their reciprocal rights and obligations. 

b- The other party relied on this document at any stage during the 
proceedings. 

c- The law so authorises. " 
142 

Moreover, the Implementation Rules of 1985 require that the request for 

production of the document should contain some information, such as a description 

of the document, its nature with any details, the facts which the document prove, and 

the evidence confirming that the other party has this document in his possession. 

If the party to the dispute does not comply with the order of the arbitral 

tribunal to produce specific documents this tribunal can request the assistance of the 

authority originally having jurisdiction over the dispute to compel such party to 

produce these documents. 

The Implementation Rules of 1985 are silent in respect of the ability of the 

arbitral tribunal to order a third party to produce any relevant documents concerning 

the dispute in his possession. In practice, the arbitral tribunal can request from a third 

party to do that. However, if he does not comply with the request the arbitral tribunal 

will resort to the competent authority which will force him to produce any relevant 

documents in his possession before the tribunal. 

142 , Fhe Implementation Rules of 1985, Art. 28. 
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5.10.5.2 Testimony of the witnesses 

The parties to the dispute have the right to ask the arbitral tribunal to hear 

their witnesses, but the parties should specify the subject-matter of the testimony and 

the points concerning the testimony. However, the parties to the dispute are not, in 

practice, obliged to prepare a special formal request which contains the facts to be 

presented by their witnesses. The Implementation Rules of 1985 provide that: 

Any party which requests that a witness be heard must indicate either 
orally or in writing the facts to be established during the hearing. The 
party must be accompanied by the witnesses which it requests to be 
heard at such hearing. " 143 

The arbitral tribunal usually fixes specific sessions to hear witnesses who will 

be examined and cross-examined by the parties to the dispute and their 

representatives, and the members of the arbitral tribunal. 

In practice, the arbitral tribunal can summon the witnesses, on its own motion 

or at the request of one of the parties to the dispute, to hear their testimony. For 

example, in the case of S. B. Co. (Industrial company) v. 1. A. Serv. Co. for Ins. 

(Insurance company), 144 the arbitral tribunal summoned a witness to hear his 

testimony on its own initiative, whilst in the case of Mr. N. A. A. R. (Saudi natural 

person) v. Y. Co., Ltd for Ins. (Insurance company), 145 the arbitral tribunal heard a 

witness at the request of the claimant. 
If a witness refuses to comply with the order to appear at the hearing the 

arbitral tribunal can request the assistance of the competent authority which can force 

such witness to attend at the hearing and give his testimony. 

The arbitral tribunal may allow the parties to the dispute to submit written 

testimonies signed by their witnesses, especially when such witnesses reside in 

143 Ibid., Art. 3 1. 

144 The Arbitral Award issued on 20/11/1410 A. H. (1990 A. D. ). 

145 The Arbitral Award No. 2/1407, dated 20/04/1407 A. H. (1987 A. D. ). 
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distant places in the Kingdom of Saudi Arabia or abroad. For example. in the case of 

N. 1. Co. Ltd for Ins. (Insurance company) v. I. Co. for Ins. & Re-Ins. (Insurance 

company), 146 the arbitral tribunal requested from a witness who resided in Jordan a 

written statement in respect of his testimony. 

5.10.5.3 Opinions of the experts 

The Implementation Rules of 1985 confer the power on the arbitral tribunal to 

appoint experts when some technical or complex issues arise out of the subject- 

matter of the dispute and the tribunal does not have the sufficient experience to deal 

with such issues. The arbitral tribunal should specify exactly the scope of the task of 

experts and the issues which will be examined. 
147 

Moreover, the arbitral tribunal should clarify in the decision of the 

appointment of experts which party pays the fees of experts. In practice, it is possible 

that one or both the parties to the dispute pays such fees. For example, the arbitral 

tribunal decided that the claimant should pay the fees of the expert who was 

appointed by it in the case of S. B. Co. (Industrial company) v. 1. A. Serv. Co. for Ins. 

(Insurance company). 148 

However, the arbitral tribunal often divides the fees of experts between the 

parties to the dispute. For example, in the case of H. B. Co. for Comm. (Commercial 

company) v. L Co. for Comm. (Insurance company), 149 the arbitral tribunal divided 

the fees of the expert equally between the parties to the dispute. 

The expert usually starts his mission without delay. He examines any relevant 
documents and asks the parties to the dispute to clarify any issue regarding the Cý 
subject-matter of the dispute. When he finishes his mission he will submit a report to 

146 Tile Arbitral Award No. 13/1408, dated 16/02/1411 A. H. (1991 A. D. ). 

147 The Implementation Rules of 1985, Art. 33. 

148 The Arbitral Award issued on 20/11/1410 A. H. (1990 A. D. ). 

149 The Arbitral Award No. 14/1409, dated 0 1/09/14 10 A. H. (1990 A. D. ). 

245 



the arbitral tribunal which will send copies of such report to the parties to the dispute 

for their comments. 

The arbitral tribunal holds a specific hearing to discuss the report with the 

expert and to give the parties the opportunity to comment on the report. 150 

Either party to the dispute may sometimes submit a report made by experts 

appointed by him to the arbitral tribunal. This report will discuss the issues 

mentioned in the expert's report appointed by the arbitral tribunal and it may uphold 

or contradict with it. 151 

After discussing the report of the expert, the expert may present an additional 

report in order to fill gaps left in the first report. The arbitral tribunal is not 

necessarily bound by the conclusions mentioned in the report of the expert. 152 

The Arbitration Regulation and its Implementation Rules do not contain any 

provision which provides for the duties of experts appointed by either party when 

they start their mission. However, they should give precise and neutral answers to the 

ambiguous technical issues of the dispute. 

5.10.5.4 Inspection of the subject-matter of the dispute 

The Implementation Rules of 1985 explicitly give the arbitral tribunal the 

power, on its own motion or at the request of one of the parties, to inspect the site or 

some other location relevant to the dispute in the presence of the parties to the 

dispute or their representatives. In this case, the arbitral tribunal should prepare 

minutes of the inspection proceedings. ' 53 

In practice, there are several cases in which the arbitral tribunal inspected or 

visited the site of the dispute to examine some disputed issues arising from the case. 
For example, in the case of Mr. A. S. (Saudi natural person) v. S. Co. for Fin. Serv. 

"0 The Implementation Rules of 1985, Art. 34. 

151 Ibid., Art. 34. 
. 

152 Ibid., Arts. 33 & 34. 

1 *53 Ibid., Art. 35. 
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154 
(Insurance company), the arbitral tribunal visited the site of the dispute in the 

presence of the parties' representatives and the tribunal also put some questions to 

one of the persons working on the site. 

Moreover, in the case of A. Co. for Comm. & Cont. (Commercial & 

contracting company) v. A. E. Co. (Electricity company), 155 the arbitral tribunal 

inspected the site of the dispute twice in the presence of the parties to the dispute. in 

the first visit, all the members of the arbitral tribunal moved to inspect the site whilst 

in the second time, the tribunal moved to the site without the presiding arbitrator who 

apologised because he is very busy. 

In addition, in the case of Mr. N. A. A. R. (Saudi natural person) v. Y. Co. 

Ltd for Ins. (Insurance company), 156 the arbitral tribunal visited some rug and 

Jewellery shops for estimating the cost of the stolen insured rug and Jewellery. 

The Implementation Rules of 1985 confer the power on the arbitral tribunal to 

adopt any procedure to obtain evidence which is useful to the arbitral process such as 

the hearing of a specific person or the questioning of one of the parties to the dispute, 

particularly when such procedure is effective in the case. 

The arbitral tribunal may not carry out its order in respect of the taking of 

specific evidence procedure, provided that it sets forth the reasons therefor in the 

minutes of the session. The arbitral tribunal may also decline to take into 

consideration evidence produced by any procedure, provided it states the reasons 

therefor in the arbitral award. 157 

Finally, it can be concluded that the Implementation Rules of 1985 give the 

arbitral tribunal wide powers to conduct the arbitration proceedings, especially in 

respect of the production of evidence. In fact, such matter assists the tribunal to 

administer the proceedings smoothly until the issue of the arbitral award. 

IS4 The Arbitral Award No. 5/1406, dated 15/02/1407 A. H. (1987 A. D. ). 

IS5 The Arbitral Award No. 6, dated 19/10/1407 A. H. (1987 A. D. ). 

156 The Arbitral Award No. 2/1407, dated 20/04/1407 A. H. (1987 A. D. ). 

157 The Implementation Rules of 1985, Arts. 29 &30. 
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5.11 Hearings 

This section is an attempt to clarify hearings, as one of the most important 

parts of the arbitration proceedings. It is convenient to discuss the aspects concerning 

hearings after the methods of producing evidence, which is usually examined during 

hearings, were clarified in the previous section. 

It seems that although the written statements occupy great importance in the Z-: ) 

arbitral process the oral hearings also have substantial weight in most rules and laws 

governing arbitration. 

Hearings take place at the request of either of the parties to the dispute or of 

the arbitral tribunal itself. Each party and his representative have the opportunity to 

present orally a summary of their statements and the arbitral tribunal has also the 

power to put questions to the parties and their representatives for clarifying some 

aspects mentioned in the written statements which are submitted by them. 

In general, hearings are held at the place of arbitration. However, they may 

take place in other places, if there are justified reasons such as when an important 

witness resides at a distant place and he is unable to attend at the place of arbitration 

because he is very III or busy. 

It is difficult to make an accurate estimate of how long a hearing is likely to 

last. The length of time for hearing differs broadly. In common law countries, such 

as England hearings may last many weeks whereas in civil law countries, such as 

France hearings may take only three days or at the most five days. ' 5811owever, the 

hearing should be adjourned if it can not be completed during the time allocated. 

The parties to the dispute are often represented by counsel who will be a 

responsible for preparing and presenting all evidence including evidence of oral 

statements and witnesses. Also, each party has the right to appear at any hearing if he 

wishes. However, the arbitral tribunal may exclude him when he attempts to disrupt 

the Course of the hearing or to make it impossible for the arbitral tribunal to 

ji8 REDFERN. Alan & HUNTER, Martin., supra note (8), p. 349. 
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administer the hearing. In such case, the arbitral tribunal will consider him as being 

unwilling to participate in the hearing. ' 59 

On the other hand, if one of the parties to the dispute, almost always the 

respondent, refuses to attend the hearing although he has been notified by a valid 

notice, the arbitral tribunal may proceed ex parte and hear the oral statements 

presented by the other party. 

When the hearing starts each party to the dispute usually presents a brief 

opening statement in which he outlines the facts and claims of his case. Then, he 

presents both written and oral evidences which support his claims and arguments. 

The claimant and his witnesses are usually heard first by the arbitral tribunal and then 

the respondent and his witnesses. 

In fact, it is unusual for the arbitration proceedings to be administered without 

at least a brief hearing. However, the arbitral tribunal may proceed to render the 

arbitral award without making any oral hearing, if the parties to the dispute have 

expressly so agreed. 
160 

5.11.1 The position in the Kingdom of Saudi Arabia 

The arbitral tribunal has the power, at the request of one of the parties to the 

dispute or on its own initiative, to hold oral hearings and to put questions to the 

parties to the dispute and their witnesses in respect of some aspects regarding the 

subject-matter of the dispute. 

The Implementation Rules of 1985 explicitly recognise such power to the 

arbitral tribunal where they state that: 

The arbitral tribunal may examine the parties either upon its own motion or 
upon request of one of the parties. "' 61 

159 Ibid., p. 352. 

160 See above, p. 226. 

161 The Implementation Rules of 1985, Art. 32. 
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in practice, the hearings usually take place at one of the Saudi Chambers of 

Commerce and Industry because these Chambers have appropriate rooms and 

cornfortable facilities which assist the arbitral tribunal to proceed the hearings 

effectively and smoothly. 

In general, the claimant and his representative start the hearing by outlining 

their claims and they then present an oral statement which upholds such claims and 

the written statements submitted to the arbitral tribunal before the hearing. In 

addition, they call their witnesses whom the arbitral tribunal will examine and the 

tribunal will give the respondent and his representative the opportunity to put 

questions to the witnesses. 

After that, the respondent and his representative will present their oral 

statement which support their defence statements submitted to the arbitral tribunal 

before the hearing, and they then call witnesses to give testimony before the tribunal 

which will examine them and allow the claimant and his representative to put 

questions to such witnesses. In all cases, the respondent will be the last speaker in the 

hearing where the Implementation Rules of 1985 adopt that where they state that: 

The defendant must be the last party to speak and thereafter the arbitral 
tribunal must complete the case and make a decision. "' 62 

Hearings are held after the exchange of the written statements between the 

parties to the dispute and after the arbitral tribunal examines such statements and has 

a sufficient knowledge in respect of the disputed aspects arising between the parties 

because such knowledge will reduce the time of the hearings. 

In practice, there are many cases in which the arbitral tribunal examined and 

put questions to one or both the parties to the dispute on its own motlon, such as the 

case of M. Sh. Co. for Comm. (Contracting company) v. A. Co. for T. Cont. 

(Contracting company) 163 and the case of Ind. G. Co. Ltd (Contracting company) v. 

Z. Co. (Contracting company). 164 

162 The Implementation Rules of 1985, Art. 22. 

163 The Arbitral Award No. 2764/2K. 1409, dated 27/11/1410 A. H. (1990 A. D. ). 

250 



5.12 Court Assistance 

The competent authority, such as the court exercises important functions to 

assist the arbitral tribunal to operate the arbitral process effectively and smoothly, 

particularly during the arbitration proceedings. Moreover, the arbitral award Is 

usually recognised and enforced by an order issued by the competent authority. 

Accordingly, the assistance of the courts of the country, where the arbitration takes 

place or where the award is to be enforced, is necessary. 

The functions of the courts during the course of the arbitration proceedings 

may be classified in three categories as follows: ' 65 

- Interim measures of protection. 

- The supportive function. 

- The supervisory function. 

5.12.1 Interim measures of protection 

In some cases, the need to issue interim measures of protection is necessary 

for preserving the subject-matter of the dispute from abuse by one of the parties to 

the dispute and for avoiding the prejudice which may befall the other party. For 

example, one of the parties to the dispute may be ordered to put penshable goods, 

such as fish, meat and tomatoes, in a freezer for their protection or to sell them. 

In exceptional circumstances, the courts may issue, at the request of one of 

the parties to the dispute, interim measures of protection which are binding and 

enforceable, particularly when the arbitral tribunal has not been constituted yet and 

the other party, almost always the respondent, defaults or is uncooperative with that 

party, Lisually the claimant, in the arbitral process. 

1W The Arbitral Award No. 1870/1. K /1411, dated 12/09/1412 A. H. (1992 A. D. ). 

165 For further details, REDFERN, Alan & HUNTER, Martin., supra note (8), pp. 306-11. 

251 



The parties to the dispute can confer the power on the arbitral tribunal to issue 

interim measures of protection. Many national arbitration laws of various countries, 

such as England 166 and Switzerland give such power to the arbitral tribunal. For 

example, the Swiss Private International Law Act of 1987 provides that: 

Unless the parties have agreed otherwise, the arbitral tribunal may, at the 
request of a party, order provisional or protective measures. "167 

Moreover, many international and institutional rules of arbitration and 

arbitration rules have similar provisions. For example, the UNCITRAL Arbitration 

Rules state that: 

At the request of either party, the arbitral tribunal may take any interim 
measures it deems necessary in respect of the subject-matter of the dispute, 

including measures for conservation of the goods forming the subject- 
matter in the dispute, such as ordering their deposit with a third person or 
the sale of perishable goods. " 168 

The parties to the dispute usually comply with the interim measures of 

protection issued by the arbitral tribunal because failure to do so is probably to be 

interpreted as an act of bad faith and influence the decision on the merits of the 

case. 
169 

However, if the party to dispute refuses to obey the interim measures of 

protection of the arbitral tribunal, the tribunal can request the assistance of the 

appropriate court which will compel such party to enforce such interim measures. 

The arbitral tribunal often requests the assistance of the courts to issue interim 

measures of protection against a third party for the preservation of some aspects 

relating to the dispute, such as when the claimant wishes to obtain an interim 

166 The new English Arbitration Act of 1996, Sec. 39. 

167 The Swiss Private International Law Act of 1987, Art. 183 (1). 

16' The UNCITRAL Arbitration Rules, Art. 26 (1). 

161 CRAIG, W. Laurance, PARK, William W. & PAULSSON, Jan., supra note (23). p. 416. 
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measure of protection where he presents it to the bank for freezing sums held in the 

bank account of the respondent. 

In Switzerland, either party, if the parties to the di ve agreed, can ha I 
directly request the court to issue interim measures of protection of the subject-matter 

of the dispute without the need to ask the arbitral tribunal first to issue these interim 

measures of protection. 170 

In addition, in many countries such as,, Belgium, the court has the power to 

prevent the party to the dispute, almost always the respondent, from removing his 

assets from the place in which the arbitral award will be enforced by issuing interim 

measures which attach such assets. 171 

5.12.2 The supportive function 

In general, the courts support may be sought at the outset of the arbitration 

proceedings to enforce the arbitration agreement or to establish the arbitral tribunal. 

Such support may also be sought during the course of proceedings. For example, 

when the arbitral tribunal requires the appearance of a third part), to provide an 

effective evidence the court will order such third party to attend at the hearing. As 

well, the court's support may be required at the end of the arbitral process to 

recognise and enforce the arbitral award. 
Most national arbitration laws of different countries, such as English law give 

the courts the power to support the arbitral tribunal, especially when the tribunal 

faces some obstacles. For example, where a third party refuses to produce some 

relevant documents concerning the subject-matter of the dispute or if a witness 

refuses to attend at the hearing. In this case, the courts will support the arbitral 

170 BLESSING, Marc., Vie New International Arbitration Law in Switzerland, 19.88. vol. 5, Journal 
of International Arbitration, p. 49. 

171 MATRAY, Larnbert., International Handbook on Commercial Arbitration, Belgium, Deventer, 
The Netherlands, Kluwer Law & Taxation Publishers, 1984, p. 12. 
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tribunal by compelling the refusing party to produce such documents or to appear 

before the arbitral tribunal. 
172 

Moreover, when the evidence exists in another place outside the jurisdiction 

of the arbitral tribunal, the courts will support the arbitral process where they will 

issue letters rogatory to foreign courts for taking such evidence. 

0 5.12.3 The supervisory function 

The supervisory function of the courts may be exercised during the arbitration I 
proceedings when some emergency problems which are outside the jurisdiction of the 

arbitral tribunal arise, such as when there is clear evidence that one of the members 

of the arbitral tribunal has been bribed by one of the parties to the dispute. In this 

case, the other party can apply to the court to intervene and resolve such issue. 

Moreover, the supervisory function of the courts may be involved where 

questions as to the refusal of recognition and enforcement of the arbitral award arise. 

Here, the courts may intervene and issue orders to recognise and enforce the arbitral 

awards. 

The courts often avoid intervention in the arbitration proceedings when they 

feel that such intervention may prejudice the arbitral process. 

In international commercial arbitration, it is desirable that the courts reduce 

their intervention during the arbitration proceedings. The parties to the dispute are 

usually recommended to choose a place of arbitration in countries whose courts are 

reluctant to intervene in the arbitral process. 173 

172 The new English Arbitration Act of 1996, Sec. 43. 

173 CRAIG, W. Laurance, PARK, William W. & PAULSSON, Jan., supra note (23). p. 423. 
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5.12.4 The position in the Kingdom of Saudi Arabia 

The competent authority, such as the Board of Grievances can assist the 

arbitral tribunal in the following instances: ' 74 

5.12.4.1 At the outset of the arbitration 

The arbitration agreement should be submitted by the parties to the dispute to 

the authority originally having jurisdiction over the dispute for its approval and then 

the arbitration proceedings will commence. The Arbitration Regulation of 1983 gives 

the competent authority the power to sanction and approve the arbitration instrument 

where it provides that: 

The Authority originally competent to hear the dispute shall record the 
applications for arbitration submitted to it, and take a decision approving 
the arbitration instrument. " 175 

The competent authority will intervene at the request of one of the parties to 

appoint the presiding arbitrator or the arbitrator of the defaulting party if the contract C) 

contains an arbitration clause. In practice, there are some cases in which the 

competent authority exercised such powers, such as the case of Mr. R. M. R. (Saudi 

natural person) v. S. A. R. Co. for Comm. (Contracting company) & R. H. Co. for 

Cont. (Contracting company) where the competent authority, which was the Board of 

Grievances, appointed the presiding arbitrator because the parties to the dispute were 

unable to agree upon him. ' 76 

174 SALEH, Samir., CommercialArbitration in the Arab Middle East, London, Graham & Trotman, 
1984, p. 316. 

175 The Arbitration Regulation of 1983, Art. 6. 

176 The Arbitral Award No. 1733/1 K/ 1411, dated 25/09/1412 A. H. (1992 A. D. ). 
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5.12.4.2 During the arbitration Proceedings 

In practice, the competent authority may assist the arbitral tribunal to 

eliminate any obstacles arising during the arbitration proceedings, such as when one 

of the parties to the dispute refuses to produce some relevant documents concerning 

the subject-matter of the dispute which are in his possession, or when a witness 

refuses to appear before the arbitral tribunal at the hearing. 

Moreover, in some cases, the competent authority may intervene to 

investigate when one of the parties to the dispute alleges that the evidence presented 

by the other party is forged or when there is any criminal incident. In this case, the 

arbitral tribunal must suspend the arbitration proceedings until a final decision is 

made in respect of such aspects. 177 

In respect of the interim measures of protection, the question arises whether 

or not the arbitral tribunal has the power to issue interim measures of protection of 

the subject-matter of the dispute, such as the sale of perishable goods. 

The Arbitration Regulation of 1983 and its Implementation Rules of 1985 are 

silent in respect of such question. However, some legal writers think that the arbitral 

tribunal may issue interim measures of protection during the arbitration proceedings, 

if the parties to the dispute expressly confer such power on it. They conclude that 

from the Arbitration Regulation of 1983 which states that: 

All awards made by the arbitrators, even though they are issued in an 
investigation procedure, shall be filed within 5 days with the Authority 
having jurisdiction over the dispute. , 178 

where they think that such provision may cover interim measures of protection, 

although the meaning of the phrase is not entirely clear. 179 

177 The Implementation Rules of 1985, Art. 37. 

178 The Ar-biti-, ition Regulation of 1983, Art. 18. 

179 VAN DEN BERG, Albert Jan., supra note (36), p. 20. 
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They support their opinion on the basis that if the parties to the dispute have 

the right to bar the competent authority to decide the dispute when thev submit their 

dispute to arbitration, then, a Jbrtioi-i, they have the right to do so in respect of the 

issue of interim measures of protection when they give such power to the arbitral 

tribunal. 180 

In fact, the Arbitration Regulation of 1983, not the parties to the dispute 

themselves, prohibits the competent authority from deciding the dispute, if the parties 

refer their dispute to the arbitration by the provision of Article 6 of the Regulation. 

Accordingly, the agreement of the parties to give the arbitral tribunal the power to 

issue interim measures of protection does not necessarily prevent the competent 

authority from issuing such measures because the Arbitration Regulation of 1983 and 

its Implementation Rules of 1985 do not bar the competent authority from such right. 

In practice, it seems that the arbitral tribunal may issue interim measures of 

protection, if such measures are addressed to one or both the parties to the dispute. 

For example, the arbitral tribunal may issue interim measure for the sale of perishable 

goods which are in the possession of one of the parties to the dispute. if the other 

party requests from the tribunal to issue such measure. 

However, it seems that if the interim measures of protection are addressed to 

a third party, such as the interim measure to the bank for freezing the sums existing 

in the bank account of one of the parties, the arbitral tribunal needs the assistance of 

the competent authority in respect of such matter. 

5.12.4.3 At the end o the arbitration f 

According to the Arbitration Regulation of 1983, the arbitral award should be 

submitted within five days of the date of its issue to the competent authority for its 

approval. 181 

180 EL-AHDAB, Abdul Hamid., supra note (29), p. 4 1. 

181 The Arbitration Regulation of 1983, Art. 18. Also see for details in respect of the registration of 
the arbitral award below, pp. 307-09. 
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Moreover, if either party wishes to challenge the arbitral award he should 

submit the request for the challenge within fifteen days of the date of the issue of the 

award to the competent authority. The competent authority may refuse the challenge 

and it will then issue an enforcement order of the award or it ma. v accept the 

challenge and it will then decide the dispute by itself.. 182 

182 Ibid., Arts. 18 & 19; for further details, see below, pp. 357-62. 
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5.13 Closure of the hearings 

After concluding the oral arguments of the parties, the arbitral tribunal usually 

asks the parties to the dispute if they have any further evidence to be submitted or 

witnesses to be heard before it. If the parties to the dispute informed the arbitral 

tribunal that they presented all evidence and documents supporting their claims, the 

arbitral tribunal would declare the closure of the hearings and it would immediately 

proceed to deliberate and issue the arbitral award. 

Many national arbitration laws of various countries give the arbitral tribunal 

the power to determine the date of closure of the hearings. For example, the French 

Code of Civil Procedure provides that: 

The arbitrator shall fix the date upon which the matter shall reach the stage 
of deliberation. "' 83 

Many international and institutional rules of arbitration, such as the ICSID 

Arbitration Rules' 84 contain similar provisions. The AAA International Arbitration 

Rules, for instance, state that: 

After asking the parties if they have any further testimony or evidentiary 
submissions and upon receiving negative replies or if satisfied that the 
record is complete, the tribunal may declare the hearing closed. " 185 

The arbitral tribunal has discretion to reopen the hearings at the request of one 

of the parties to the dispute who wishes to produce new evidence after the closure of 

the hearings and before the issue of the award, provided that such evidence is 

effective in the case and has a real weight. However, if the new evidence is valueless 

in the case the party presenting it may be obliged to pay any additional costs resulting 
fi-oi-n such evidence. 

183 The French Code of Civil Procedure of 1980, Art. 1468. 

184 The ICSID Arbitration Rules, Rule. 38. 

185 The AAA International Arbitration Rules, Art. 25 (1). 
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If the arbitral tribunal reopens the arbitration proceedings to hear a new 

evidence the other party to the dispute must be given the sufficient opportunity to 

reply and comment on such evidence. However, if the tribunal has ignored the right 

of such party and decided the case the arbitral award will be set aside. 
Moreover, if the arbitral tribunal has accepted a new evidence submitted by 

one of the parties to the dispute after the closure of the hearings without reopening 

the hearings and giving the other party the opportunity to prepare hi is reply, the 

arbitral award will be set aside. 
186 

On the other hand, if new evidence appears after the issue of the arbitral 

award, the arbitral tribunal will have no power to take any action and the party 

seeking to rely on such evidence may apply to the competent authoritv, such as the 

court for an order that the award be remitted for a further hearing. ' 87 

5.13.1 The position in the Kingdom of Saudi Arabia 

The Implementation Rules of 1985 empower the arbitral tribunal to determine 

the date of the closure of the hearings. Before the closure of the hearings, the arbitral 

tribunal requests the parties to the dispute to present any further evidence, documents 

and witnesses. The arbitral tribunal may determine the date at which the award will 

be made, when it declares the closure of the hearings. ' 88 

In addition, these Rules give the arbitral tribunal the power to reopen the 

hearing, if there are justified reasons presented before the issue of the arbitral award. 
The arbitral tribunal will decide whether the new evidence presented by one of the 

parties to the dispute is effective and useful for the case or not. 

In practice, there are some cases in which the arbitral tribunal reopened the 

hearings at the request of one of the parties because he presented a new evidence or 

186 DOMKE, Martin., supra note (55), p. 384. 

187 MUSTILL, Michael J. & BOYD, Stewart C., supra note (56), p. 315. 

'" The Implementation Rules of 1985, Art. 38. 
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document effecting in the case. The case of S. Co. for Cat. Tran. & Comm. 

(Commercial company) v. S. S. B. D. Co. (Italian maritime transport company) 189 

and the case of Dr. H. B. A. (Saudi natural person) v. G. B. H. Co. Ltd (Private 

hospital) 19" are good examples. 

After the closure of the hearing, it seems that the arbitral tribunal must not 

hear any comment or accept any documents from one of the parties to the dispute 

except in the presence of the other party. If the arbitral tribunal does not comply with 

such rule the arbitral award will be set aside. 

As well, it seems that if either of the parties to the dispute presented to the 

arbitral tribunal a new evidence or document concerning the case after the issue of 

the arbitral award, the tribunal would refuse to examine this evidence because it has 

lost its jurisdiction after making the arbitral award, and it will ask the party to bring 4! ) 

the new evidence before the competent authority such as the Board of Grievances 

which will examine it and then decide whether reopen the case or confirm the arbitral 

award. 

189 Tile Arbitral Award No. 954/1 K, dated 28/08/1414 A. H. (1994 A. D. ). 

190 The Arbitral Award issued on 27/10/1411 A. H. (1991 A. D. ). 
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Chapter six 

The Arbitral Award 

This chapter will deal with all matters regarding the arbitral award which 

determines the dispute between the parties. 

The arbitral award is the decision of the arbitral tribunal on the dispute which 

had been referred to it by the parties, whether the arbitration stems from an 

arbitration clause or from a submission agreement. The function of the arbitral 

tribunal often terminates upon rendering the award, at least if it disposes of all 

aspects of the dispute. 

This chapter will concentrate on the main issues relating to the arbitral award. 

It will be divided into several sections as follows: 

- Making of the award. 

- Types of the award. 

- Form and contents of the award. 

- Reasons for the award. 

- Signature of the award. 

- Registration and notification of the award. 

- Correction and interpretation of the award. 

- Finality of the award. 

As usual, the chapter will firstly attempt to discuss the above issues in the 

national arbitration laws of various countries, and the interriational and institutional 

rules of arbitration. After that, it will set forth the position in the Kingdom of Saudi 

Arabia according to the Arbitration Regulation of 1983 and its Implementation Rules 

of 1985. 
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6.1 Making of the award 

This section will discuss certain important aspects relatln-2)r to the way in 

which the arbitral award is made. It will be divided into three sub-sections as follows: 

- Deliberations. 

- Majority vote. 

- Time limits. 

6.1.1 Deliberations 

The arbitrators usually deliberate in private, and keep their deliberations and 

minutes secret. Certain national arbitration laws, such as the French law expressly 

state that deliberations must be secret. ' 

Only members of the arbitral tribunal participate in deliberations and they 

keep the secrecy of deliberations until the arbitral award has been made and notified 
2 

to the parties to the dispute. 

However, the secrecy of deliberations should continue until after the issue 

and notification of the arbitral award to the parties. The arbitral tribunal should not 

disclose anything discussed during the deliberations to any person. whether the 

parties to the dispute or a third party because disclosure of deliberations may lead to 

challenge of the arbitral award on the basis of some points arising in the 

deliberations. In addition, the members of the arbitral tribunal may not feel fully free 

to discuss the case, when they know that their discussion will be subject to disclosure 

to the parties or to a third party. 

It is important that the arbitrators determine the date for their deliberations 

because no comments or documents may be presented to the arbitrators after such 

' The French Code of Civil Procedure of 1980, Art. 1469. 

2 BAKER, Stewart A. & DAVIS, Mark D., TIze UNCITRALArbitratiott Rules ill Practice, 
Deventer, The Netherlands, Kluwer Law & Taxation Publishers, 1992, p. 157. 
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date, unless the arbitration agreement or the applicable law of the arbitration provides 

otherwise. For example, the French Code of Civil Procedure states that: 

The arbitrator shall fix the date upon which the matter shall reach the stage 
of deliberation. After this date, no claim may be made, nor any argument 
raised. No observation may be proffered, nor any document produced, 
except at the request of the arbitrator. ,3 

It is not necessary that deliberations take place at the place of arbitration, even 
4 though such deliberations will help the arbitrators to reach the arbitral award. 

However, it seems that the last deliberation, in which the award will be drawn up and 

signed by the arbitrators, should be held at the place of arbitration because many 

arbitration laws and rules require that the arbitrators should make the award at the 

country in which the arbitration takes place. For example, the LCIA Arbitration 

Rules provide that: 

The Tribunal may hold hearings and meetings anywhere convenient, subject 
to the provisions of Article 10.2, and provided that the award shall be made 

,, 5 
at the place of arbitration. 

Sometimes, it is possible that arbitrators make their award without necessarily 

being present at the same place where the award may be taken by telephone, telex or 

similar means of communications. 6 Such position may apply in international 

commercial arbitration where the members of the arbitral tribunal are from different 

countries and live in distant places. 

Some national arbitration laws of various countries, such as Belgian law 7 

explicitly state that all arbitrators must participate in the deliberations which will lead 

3 The French Code of Civil Procedure of 1980, Art. 1468. 

'REDFERN, Alan & HUNTER, Martin., Law and Practice of International Commercial 
Arbitration, 2nd Ed., London, Sweet & Maxwell, 1991, p. 370. 

ý'The LCIA Arbitration Rules, Art. 7 (2). 

6 DAVIDSON, Fraser., International Commercial Arbitration: Scotland and the UNCITRAL 
Model Law, Edinburgh, Scotland, W. Green, 199 1, p. 156. 

7 The Belpan Judicial Code, Art. 1701 (1). 
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to issue the arbitral award. Such rule may prevent the arbitral tribunal from making 

the award, particularly when an arbitrator refuses or fails to participate in 
deliberations. 

It would probably be better to amend the rule which stipulates the necessity of 

the participation of all arbitrators, to one which only gives all arbitrators the 

opportunity to take part in deliberations because in this case, an arbitrator can not 

prevent the operation of the making of the award by his default in the participation in 
deliberations. 8 In practice, when an arbitrator refuses to take part in deliberations the 

remaining arbitrators will proceed in his absence and issue the arbitral award. 
If an arbitrator does not attend one of the deliberations the remaining 

arbitrators should make sure of the reasons for his absence before they proceed to 

deliberate and make the award because the absence of such arbitrator may be 

temporary or resulting from justified reasons such as illness. In this case, the 

remaining arbitrators may also adjourn the deliberations to another time to give the 

absent arbitrator the opportunity to attend such deliberations after the disappearance 

of such reasons. 

In deliberations, the chairman of the arbitral tribunal often prepares and 

submits a draft award to his fellow arbitrators after all arbitrators have agreed upon 

the major issues of the dispute in the first deliberations. The party-appointed 

arbitrators will then discuss the draft with the chairman and they may modify it by 

preparing substitute drafts on some issues of the dispute. After that, the chairman of 

the tribunal will draft a composite award. 

In international commercial arbitration, the chairman of the arbitral tribunal 

may sometimes have difficulty in drafting the award in the official language of the 

arbitration during the deliberations. In such case, the arbitrators may agree that one of 

the party-appointed arbitrators will initially draft the award and submit it to the other 

arbitrators for their agreements on its terms. 9 

8 DAVIDSON, Fraser., supra note (6), p. 156. 

9 CRAIG, W. Laurance, PARK, William W. & PAULSSON, Jan., International Chamber of 
Commerce Arbitration, 2nd Ed. , 

New York, London & Rome Oceana Publications. INC; and 
Paris, ICC Publishing S. A., 1991, p. 330. 

1 
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In some countries, such as Egypt, the silence of the arbitration laws in respect 

of the necessity of the making of the award after deliberations conducted in the 

manner determined by the arbitral tribunal, may mean that the award must mention 

how the deliberations were made, in presence of all arbitrators and In one of several 

meetings. ' 0 

6.1.1.1 The position in the Kingdom of Saudi Arabia 

Although the Arbitration Regulation of 1983 is silent in respect of 

deliberations, its Implementation Rules of 1985 contain a provision which requires 

that deliberations should take place in secret and only members of the arbitral 

tribunal should participate in such deliberations. The Implementation Rules also state 

that deliberations should only be held collectively by the members of the arbitral 

tribunal. ' 

In such case, the question may arise in respect of the ability of the other 

arbitrators to hold deliberations when an arbitrator refuses to participate in such 

deliberations. 

The Arbitration Regulation of 1983 and its Implementation Rules of 1985 are 

silent in respect of such matter. However, it seems that if an arbitrator refuses or fails 

to participate in deliberations without anyjustified reasons, the other arbitrators may 

proceed to hold deliberations and make the arbitral award. They should also set forth 

the refusal of such arbitrator in the arbitral award. 

In practice, all the arbitrators usually participate in deliberations, even if one 

of them does not agree with the opinions of the other arbitrators. This arbitrator can 

annex his dissenting opinions to the arbitral award. For example, in the case of N. 

Co. for Adrn. & Ltd Serv. (Services company) v. S. Co. Ltd (Maintenance company) 

10 EL-AHDAB, Abdul Hamid., The New Egyptian Arbitration Act in Civil and Commercial Matters, 
June 1995, vol. 12, no. 2, Journal of International Arbitration, p. 87. 

II The Implementation Rules of 1985, Art. 38. 
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where an arbitrator annexed his dissenting opinions in a separate document to the 

arbitral award. 
12 

6.1.2 Majority vote 

Three-member arbitral tribunals may make the arbitral award unanimously or 

by a majority of votes, or sometimes by the chairman of the arbitral tribunal alone 

when he is conferred such power to decide the award by the agreement of the parties 

to the dispute or by the applicable law of the arbitration. 

A few countries, such as Venezuela require in their arbitration laws that the 

arbitral award should be made by the unanimous decision of the members of the 

arbitral tribunal. 13 In fact, recognition and enforcement of the arbitral award may be 

easier when it is made by the unanimity of the arbitrators. However, the stipulation of 

the unanimity of arbitrators may lead to the paralysis of the arbitral process when an 

arbitrator refuses or fails to agree with the other arbitrators upon a specific award. 

Moreover, this stipulation may alienate the parties from settling their dispute by 

arbitration because it may require more time and expenses. 

Most countries, such as France 14 and the Netherlands expressly or implicitly 

provide that the arbitral award may be made by the majority of votes. For example, 

the Netherlands Arbitration Act of 1986 explicitly states that: 

Unless the parties have agreed otherwise, if the arbitral tribunal is composed 
of more than one arbitrator, it shall decide by a majority of -,., otes. "' 5 

12 The Arbitral Award No. 1107/ 1 /k 1408, dated 22/08/14 10 A. H. (1990 A. D. ). 

13 DAVID, Ren6., Arbitration iii Mternational Trade, Deventer, The Netherlands. Kluwer Law & 
Taxation Publishers, 1985, p. 315. 

14 The French Code of Civil Procedure, Art. 1470. 

15 The Netherlands Arbitration Act of 1986, Art. 1057 (1). 
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Moreover, most international and institutional rules of arbitration. such as the 

UNCITRAL Arbitration Rules 16 and the LCIA Arbitration Rules 17 expressly provide 

that the arbitral award may be made by a majority of the arbitrators. The ICSID 

Arbitration Rules, for instance, state that: 

Decisions of the Tribunal shall be taken by a majority of the votes of all its 
members. Abstention shall count as a negative vote. " 18 

The dispute submitted to the arbitration may contain a number of issues 

which require to be resolved by the members of the arbitral tribunal. The arbitrators 

may sometimes decide some of such issues unanimously, whereas the other issues 

may be settled by the majority of votes. In this case, the arbitral award as a whole will 

usually be rendered by the majority of the arbitrators. 

The question which may arise, when there is not a majority vote to make the 

award, is whether the presiding arbitrator will be given the decisive vote to decide the 

award. 

Indeed, the arbitral tribunal is bound to issue an award which will resolve the 

dispute referred to it by the parties. Accordingly, it is unacceptable that the tribunal 

says that it is unable to render an arbitral award. 

If a majority vote cannot be reached in respect of the issue of an arbitral 

award certain countries, such as Belgium, Greece'9 and Switzerland give the 

chairman of the arbitral tribunal the power to make the award alone. The Swiss 

Private International Law Act of 1987, for instance, provides that: 

In the absence of such agreement, the arbitral award shall be rendered by a 
majority decision, or, in the absence of a majority, by the presiding 
arbitrator alone. ), 20 

16 The UNCITRAL Model Law of 1985, Art. 29. 

17 The LCIA Arbitration Rules, Art. 16 (3). 

18 The ICSID Arbitration Rules, Rule, 16 (1). 

19 RUBINO-SAMMARTANO, Mauro., International Arbitration Law, Deventer, The Netherlands, 
Kluwer Law & Taxation Publishers, 1990, p. 428. 

20 The Swiss Private International Law Act of 1987, Art. 189 (2). 
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Some institutional rules of arbitration, such as the ICC Arbitration Rules and 

the LCIA Arbitration RuleS2 1 explicitly give the presiding arbitrator the power to 

decide the dispute alone, when the members of the arbitral tribunal do not reach a 

majority vote. For example, the ICC Arbitration Rules state that: 

When three arbitrators have been appointed, the award is given by a 
majority decision. If there is no majority, the award shall be made by the 

,, 22 
chairman of the arbitral tribunal alone. 

The UNCITRAL Arbitration Rules give the presiding arbitrator the power to 

decide only the questions of the procedure alone. 23 However, there are issues which 

the arbitral tribunal may sometimes find it difficult to decide whether they are 

procedural or substantive. 

In fact, only two cases have been resolved by the chairman of the arbitral 

tribunal alone because there was not a majority vote in the entire histon- of the ICC. 24 

The ability of the presiding arbitrator to make the award alone. when there is 

not a majority vote, may prevent the paralysis of the arbitral process and it may also 

save time and expenses of the arbitration. 

It may be cheaper and more practicable to appoint a sole arbitrator from the 

beginning of the arbitration where he will decide the dispute and make the arbitral 

awar . 
25 

Many legal writers have considered and discussed this matter and they gave 
26 

some suggestions for settling the problem when there is not a majority decision. it 

21 The LCIA Arbitration Rules, Art. 16 (3). 

22 The ICC Arbitration Rules, Art. 19. 

23 The UNCITRAL Arbitration Rules, Art. 31 (2). 

2' DAVIDSON, Fraser., supra note (6), p. 154.1 failed to find any official source containing new Cý 
cases had been decided by the presiding arbitrator alone according to the ICC Arbitration Rules. 

In 
25 Ibid., p. 154. 

26 For further details BAKER, Stewart A. & DAVIS, Mark D., supra note (2), p. 152: 
DAVID, Ren6., supra note (13), pp. 315-16; see also DAVIDSON, Fraser., SuPra note (6), 
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is possible to submit the dispute to a neutral arbitrator who will make the award, or 

the members of the arbitral tribunal may inform the competent authority which will 

then have to nominate a new arbitrator to decide the dispute. However, such 

suggestions require more expense and more time contrary to the main aim of 

arbitration. 

After the stage of deliberations, it would be better that the arbitral tribunal 

informs the parties to the dispute of the fact of non-agreement upon a specific award 

and asks them to attempt to settle this position by making a compromise. But, if the 

parties do not resolve such deadlock, they can decide at that stage to confer upon the 

presiding arbitrator the power to make the award alone. 

6.1.2.1 The position in the Kingdom of Saudi Arabia 

The arbitral award is usually made by the unanimous decision of the 

arbitrators, or by the majority vote when the members of the arbitral tribunal are 

unable to agree upon a specific award. The Arbitration Regulation of 1983 and its 

Implementation Rules of 1985 expressly confirm such rule and also require the 

unanimity of all the arbitrators when they are empowered to reach a settlement. 

Article 16 of the Arbitration Regulation states that: 

The decision of the arbitrators shall be taken by a majority vote but if they 
are authorised to reach a compromise solution, their decision shall be made 
unanimously. " 

The majority vote is required in all kinds of arbitration, whether an ad hoc 

arbitration or an institutional arbitration administered by one of the Saudi Chambers 
27 

of Commerce and Industry . 

p. 154. 

27 The Arbitration Regulation of 1983, Art. 16; also the Implementation Rules of the Chambers of 
Commerce and Industry Regulation of 198 1, Art. 53. 
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Moreover, it seems that the same rule are applied to international commercial 

arbitration held in the Kingdom of Saudi Arabia. 

The authority originally having jurisdiction over the dispute. such as the 

Board of Grievances will make sure, when It renders an order to enforce the arbitral 

award, that the members of the arbitral tribunal have respected the provisions of the 

Arbitration Regulation and its Implementation Rules in respect of the making of the 

arbitral award by the majority vote. 

The question which may arise, when there is not a majority vote, is whether 

the presiding arbitrator has the power to issue the award alone. 

The Arbitration Regulation and its Implementation Rules do not contain any 

provision in respect of such question. One legal writer suggests that the deliberations 

should continue between all the arbitrators until they or their majority reach a 

decision. 28 

It is rare for the arbitrators not to reach a majority vote to make the arbitral 

award. It seems that if there is no majority vote the presiding arbitrator does not have 

the power to decide the dispute alone. However, in such case, the arbitrators usually 

inform the competent authority which will deal with the situation. It may ask the 

arbitrators to review their opinions and attempt to reach a majority ""ote, or it may 

confer on the presiding arbitrator the power to make the arbitral award or it may 

decide the dispute by itself. 

In practice, most arbitral awards are made the arbitrators unanimously. 
However, there are certain cases which were resolved by a majority vote. For 

example, the case of R. R. Co. (Subcontracting company) v. A. C. C. Co. for Ltd 

Cont. (Korean construction company) 29 and also the case of H. M. R. H. Co. for 

Trans. & Comm. (Commercial company) v. A. Co. for Ltd Cem. & Comm. 

(Cornmercial company ). 30 

28 SALIM, Salah., Dir&ah, ý&zCviyyah li NiT&iz al-Taýikhtfial-Manilakah al-'Arabývyah at- 
Sa'Cdiyyah (Legal Studyfor the Arbitratioiz Regulation itz the Kingdom of Saudi. Arabia), Riyadh, 
The Kingdom of Saudi Arabia, Published b the Riyadh Chamber of Commerce and Industry, t: ' 

y 

Undated, p. 53. 

29 The Arbitral Award No. 4/1408, dated 13/08/1408 A. H. (1988 A. D. ). 

30 The Arbitral Award, issued 19/05/1411 A. H. (1991 A. D. ). 
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On the other hand, in the case of A. Co. for Dev. (Construction company) v. 

Mr. S. A. H. (Saudi natural person) 31 which contained several disputed issues, the 

arbitrators resolved some of such issues unanimously, whereas the other issues were 

decided by majority vote. The arbitral award of this Case was considered to be made 

by majority vote. 

6.1.3 Time limits 

In general, the parties to dispute have the right to determine a specific time 

limit within which the arbitral award should be rendered by the arbitral tribunal. 

However, if they do not insert any specific time limit in the arbitration agreement, 

whether an arbitration clause or a submission agreement, the time limit specified in 

the applicable law of the arbitration proceedings will be considered the time limit of 

the arbitration. 

The national arbitration laws of various countries differ the lenath of the time 

limit. English law does not determine any specific time limit for mak'n-an the arbitral 

award but leaves that to the parties and the members of the arbitral tribunal. 

However, it is important that the arbitrators use all reasonable despatch to make the 

award. If the time limit for making the arbitral award has expired before rendering 

the award the High Court has the power to extend the time limit at the request of the 

parties to the dispute or the arbitral tribunal. 32 

In Sweden, the courts have the power to issue orders directing the arbitrators 

to make their arbitral awards within a reasonable time, when the arbitral process does 

not seem to be proceeding with due diligence. 33 

In the United States, the Federal Arbitration Act of 1925 contains no 

provisions regarding the time limit within which the arbitral award should be made. 

31 Tile Arbitral Award, issued 27/05/1414 A. H. (1994 A. D. ). 

32 The new English Arbitration Act of 1996, Sec. 50. 

33 Stockholm Chamber of Commerce., Arbitratioit in Swedeiz, Stockholm, Sweden. 1977, p. 115. 
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However, some States in the United States provide that the arbitral award should be 

made within thirty days from the date on which the hearings are closed: 
The French law specifies six months as a time limit within which the arbitral 

award should be rendered by the arbitrators, if the parties to the dispute do not agree 

upon a specific contractual time limit in the arbitration agreement. The French Code 

of Civil Procedure states that: 

If the arbitration agreement does not establish a deadline, the mission of the 
arbitrators shall last only six months from the day the last arbitrator has 

,, 35 
accepted his mission. 

On the other hand, if the arbitral process administered under institutional 

arbitrations, some institutional rules of arbitration determine a specific time limit 

within which the award should be issued. For example, the ICC Arbitration Rules 

state that: 

The time-limit which the arbitrator must render his award is fixed at six 
,, 36 

months. 

The Commercial Arbitration Rules of AAA provide that: 

The award shall be made promptly by the arbitrator and, unless otherwise 
agreed by the parties or specified by law, no later than thirty days from the 
date of closing the hearing or, if oral hearings have been waived, from the 
date of transmitting the final statements and proofs to the arbitrator. " 37 

The determination of the time limit aims to ensure that the claims are made 

whilst events are fresh in the minds of the parties and to reduce the time and 

expenses of the arbitral process. 38 Some documents and evidence concerning the 

14 REDFERN, Alan & HUNTER, Martin., supra note (4), p. 391. 

35 The French Code of Civil Procedure of 1980, Art. 1456. 

36 The ICC Arbitration Rules, Art. 18 (1). 

37 The Commercial Arbitration Rules of AAA, Art. 4 1. 

38 REDFERN, Alan & HUNTER, Martin., supra note (4), p. 192. 
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subject-matter of the dispute may be lost and some witnesses may also move to 

distant places outside the jurisdiction of the arbitral tribunal and the court of the place 

of arbitration. 

However, although the determination of a mandatory time limit. within which 

the arbitral award should be made, may assist to resolve the dispute without delay, it 

may raise some difficulties and awkward consequences. For example. the arbitral 

tribunal may make the award which complies with the time limits without giving the 

parties an appropriate opportunity to present their claims. The award may, in such 

case, be set aside on the basis that the arbitral tribunal did not respect a fundamental 

principle. Therefore, the arbitral process may require more time and money to issue a 

new award. 

Some legal writers think that it is desirable that no time limit for making the 

arbitral award is determined in the arbitration agreement, whether an arbitration 

clause or a submission agreement, but if it is necessary to do so under the applicable 

law, the time limit should if possible be related to the closure of the hearings. 39 

The time limit is suspended where an incidental procedure is required, such as 

the request for challenge of one of the arbitrators during the arbitration proceedings, 
40 

or where the parties to the dispute dismiss one of the arbitrators and so on . 
In practice, the time limit for making of the arbitral award may be extended 

by the mutual agreement of the parties or by the arbitral tribunal itself at the request 

of the parties, if they are unable to agree upon another specific time limIt. Moreover, 

the court may extend the time limit at the request of one of the parties or of the 

arbitral tribunal. 

Most national arbitration laws of various countries, such as the French law, 

give the parties the right to extend the time limit, if the arbitral tribunal considers that 

to be necessary. The court may also extend such time limit at the request of one of 

39 Ibid., p. 393. 

40 MATRAY, Larnbert., International Handbook on Commercial Arbitration, Belgium, Deventer, 
The Netherlands, Kluwer Law & Taxation Publishers, 1984, p. 14. 
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the parties or of the arbitral tribunal. For example, The French Code of Civil 

Procedure provides that: 

The legal or contractual deadline may be extended either by agreement of 
the parties or, by a request of either of them or of the arbitral tribunal, by 
the President of the Tribunal de Grande Instance. , 41 

In institutional arbitrations, the parties to the dispute can generally extend the 

time limit by their mutual agreement. However, if they are unable to agree upon 

another specific time limit, the institutional rules of arbitration differ in respect of the 

authority which has the right to make such extension. Some institutional rules of 

arbitration, such as the ICC Arbitration Rules explicitly give such right to the ICC's 

Court of Arbitration. These Rules state that: 

The Court (ICC International Court of Arbitration), pursuant to a reasoned 
request from the arbitrator or if need be on its own initiative, extend this 
time-limit if it decides it is necessary to do So.,, 42 

Indeed, the Secretariat of the ICC International Court of Arbitration usually 

follows the calendar for each arbitration. It will contact the presiding arbitrator before 

the end of the time limit of arbitration for making a timely request to extension which 

is submitted to the ICC International Court of Arbitration. 

The ICC International Court of Arbitration generally grants three-months 

extensions. However, it may give six-months extensions, when the arbitrator 

provides a clear and convincing time schedule. In very exceptional cases, the ICC 

International Court of Arbitration may agree to give twelve-months extension where 

all arbitrators and parties apply in writing with explanation of the need for such a 
long extension. 43 

41 The French Code of Civil Procedure of 1980, Art. 1456. 

42 Tile ICC Arbitration Rules, Art. 18 (2). 

43 CRAIG, W. Laurance, PARK, William W. & PAULSSON, Jan., supra note (9), pp. ') 18-19. 
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Some other institutional rules of arbitration, such as the ICSID Arbitration 

Rules, give the right to extend the time limit to the arbitral tribunal itself. Such Rules 

provide that: 

The Tribunal may extend any time limit that it has fixed. If the Tribunal is 
not in session, this power shall be exercised by its President. "-" 

When the time limit expires without making an arbitral award, the arbitration 

proceedings will end and the competent authority, such as the courts can not restart 

the arbitral process, if it is not empowered by the applicable law of the arbitration to 

do So. 45 Consequently, it is important that the parties to the dispute decide to extend 

the time limit or to request it from the competent authority, if they are unable to agree 

upon a specific time limit, to specify a new time limit before the expiry of the 

original time limit. In this case, the decision of the extension of the time limit may be 

made before or after the expiry of the original time limit. 

The competent authority, such as the courts usually extends the time limit 

within which the arbitral award will be made. The length of the extended time limit 

depends on the justifications presented by the parties to the dispute or by the 

arbitrators. For example, the new English Arbitration Act of 1996 states that: 

The Court may extend the time (time for making an award) for such period 
and on such terms as it thinks fit.,, 46 

The question which may arise is whether or not the arbitral award will be 

invalid when made after the expiry of the time limit of the arbitration. 
Some countries, such as Belgium provide that the arbitral award issued after 

the time limit has expired, could be set aside because the arbitrator loses his 
47 jurisdiction and mission after the expiry of the time limit of the arbitration . 

44 The ICSID Arbitration Rules, Art. 26 (2). 

45 EL-AHDAB, Abdul Hamid., Commercial Arbitration with the Arab Countries, London, Graham 
& Trotman, 1990, p. 94. 

46 The new Arbitration Act of 1996, Sec. 50 (4). 

47 MATRAY, Lambert., supra note (40), p. 14. 
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However, some other countries, such as the United States hold that it is not necessary 

that the arbitral award is invalid if it is rendered after the expiry of the time specified 

in the arbitration agreement. The court may uphold such awards on the basis that no 

objection to the delay has been made prior to the issue of the award or there is no 

I showing that actual harm to the losing party was caused by the delay. 's 

6.1.3.1 The position in the Kingdom of Saudi Arabia 

The Arbitration Regulation of 1983 confers the right on the parties to the 

dispute to determine the time limit within which the arbitral award should be made 

by the arbitral tribunal. However, if they are unable to agree upon a specific time 

limit the Regulation decides that the time limit will be ninety days from the date on 
49 

which the arbitration instrument was approved by the competent authority. 

If the parties to the dispute have agreed in the arbitration agreement that the I 
Chambers of Commerce and Industry Regulation of 1980 and its Implementation 

Rules of 1981 will be the applicable law of the arbitration proceedings. the time limit 

for making the award will be three calendar months from the date of the first 

session. 50 In fact, there is a slight difference in the length of the time limit between 

the two Regulations. 

Before the expiry of the time limit, the parties to the dispute have the right to 

extend the original time limit. The Arbitration Regulation of 1983 gives the arbitral 

tribunal the right to extend the time limit, if the tribunal considers that necessary and 

it should issue a reasoned decision in order to justify such extension. 

The agreement of the parties or the decision of the arbitral tribunal in respect 

of the extension of the original time limit must be before the expiry of such time limit 

because if the time limit expires before doing that the arbitration proceedings would 

48 MACNEIL, Ian R. 
,S PEIDEL, Richard E. & STIPANOWICH, Thomas J., Federal Arbitration 

Law, vol. III, Boston, The United States, Little, Brown & Company Publishers, 1994, pp. 37: 19- 
37: 21. 

De Arbitration Regulation of 1983, Art. 9. 

so The Implementation Rules of the Chambers of Commerce and Industry Regulation. Art. 53. 

277 



end, and the arbitrators would lose the right to extend the time limit in such case. As 

well, the parties to the dispute would not be able to extend the time limit in this case 

because they would lose their right to make such extension. 51 

The question may arise of the validity of the arbitral award issued after the 

expiry of the tirne limit of the arbitration. 

The Arbitration Regulation of 1983 and its Implementation Rules of 1985 are 

silent in respect of such matter. However, it seems that the validity of such award 

will depend on the decision of the competent authority where it mav set aside the 

arbitral award and decide the dispute, or it may accept such award and extend the 

time limit to a date following the date on which such award has been made. The 

circumstances and reasons presented by the arbitral tribunal will affect the decision 

of the competent authority in such case. 

On the other hand, if the time limit expires without issuing the arbitral award 

the parties to the dispute will resort to the competent authority. In this case, the 

competent authority has two alternatives. It may either decide the dispute or extend 

the time limit of the arbitration . 
52 However, the Arbitration Regulation of 1983 and 

its Implementation Rules of 1985 have not determined a specific time limit within 

which the competent authority should decide between the two alternatives. 

In practice, the competent authority extends the time limit of the arbitration 

on the basis that the arbitral tribunal has a good knowledge in respect of the dispute 

and this will save time and money of the parties to the dispute. There are many cases, 

such as the case of M. Sh. Co. for Comm. (Contracting company) v. A. Co. for T. 

Cont. (Contracting company)53 in which the arbitral tribunal informed the parties to 

the dispute that the time limit would expire and it is necessary to extend it. The 

parties usually agree upon such extension. 

EL-AHDAB, Abdul Hamid., Arbitration in Saudi Arabia under tile New Arbitration Act, 1983 
and its Implementation Rules of 1985,1986, vol. 3, no. 6, Part 2, Journal of International 
Arbitration, p. 30. 

52 The Arbitration Regulation of 1983, Art. 9. 

53 The Arbitral Award No. 2764/2 k. 1409, dated 27/11/1410 A. H. (1990 A. D. ). 
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In many cases, the Arbitration Regulation of 1983 extends the original time Z7ý 
limit of the arbitration by an extra thirty days, such as when one of the parties to the 

dispute dies during the arbitration proceedings and also when one of the arbitrators is 

disrnissed by the mutual agreement of the parties. 54 

The Implementation Rules of 1985 determine certain cases in which the time 

liniit of the arbitration will be suspended by the arbitral tribunal. For example, when 

the competent authority intervenes to investigate the allegations presented by one of 

the parties that some documents or evidence submitted b the other party are forged y tD 

or when there is a criminal incident during the arbitration proceedingS. 'ý 

54 The Arbitration Regulation of 1983, Arts. 13 & 14. 

55 Tile Implementation Rules of 1985, Art. 27. 
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6.2 Types of the arbitral award 

There are different types of arbitral awards which may be made during the 

arbitral process. These types may dispose of one or more of the issues concerning the 

subject-matter of the dispute, such as the determination of the applicable law of the 

arbitration. 
It would be better to determine all issues and decide all claims in a single 

award. However, certain issues of the dispute, such as the scope of the arbitral 

tribunal's jurisdiction may need to be decided prior to making a final award at the 

end of the arbitral process. 

This section will deal with the major types of the arbitral awards which may 

be rendered during the arbitral process. Such types will be treated as follows: 

- Interim and partial awards. 

- Final award. 

- Additional award. 

- Other awards. 

6.2.1 Interim and partial awards 

It is difficult to make a clear distinction between interim awards and partial 

awards. The terms interim and partial are sometimes used interchangeably. For 
I 

example, the ICC Arbitration Rules require the approval of the ICC's Court of 
Arbitration to be given to awards whether partial or definitive and the word "partial" 

in this context includes awards which could be referred to as interim awards when 

they are issued in the English language. 56 

However, interim awards usually decide only procedural and other 

preliminary issues, such as the scope of jurisdiction of the arbitral tribunal, whereas 

56 REDFERN, Alan & HUNTER, Martin., supra note (4), p. 380. 
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partial awards usually deal with substantive issues of the dispute, such as a sum of 

money which should be paid from one party to the other. 57 

This sub-section will set forth the two types of the arbitral av. -ard and it will 

be divided as follows: 

-Interim award. 

- Partial award. 

6.2.1.1 Interim award 

Sometimes, there are one or more issues of the dispute which may require to 

be determined in the preliminary stages of the arbitral process. In this case, the 

competent authority, such as the courts, or the arbitral tribunal will decide such issues 

by making interim awards. 

The power of the arbitral tribunal to make interim awards may derive from 

the arbitration agreement, whether an arbitration clause or a submission agreement, 

or from the applicable law of the arbitration. For example, the arbitral tribunal may 

issue an interim award to settle a plea that it does not have the jurisdiction to decide 

some issues of the dispute, or it may make an interim award to determine how the 

case would proceed when the parties are unable to agree upon the procedural law of 

the arbitration, and the law of the place of arbitration permits the arbitral tribunal to 

decide such matter. 

Sorne national arbitration laws, such as the English 58 and Dutch laws 

explicitly give the arbitral tribunal the power to make interim awards. For example, 

the Netherlands Arbitration Act of 1986 provides that: 

The arbitral tribunal may render a final award, a partial final award, or an 
interim award. , 59 

57 CRAIG, W. Laurance, PARK, William W. & PAULSSON, Jan., supra note (9), pp. 

58 The new English Arbitration Act of 1996, Sec. 39. 

59 The Netherlands Arbitration Act of 1986, Art. 1049. 
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Some other laws of various countries, such as the United States laws do not 

contain any provision which relates to the issue of interim awards by the arbitral 

tribunal. However, in practice, it is not unusual for the arbitral tribunal to make 

interim awards on preliminary matters, such as whether or not a claim is barred 

because it was made too late to the arbitration. 60 

In addition, the UNCITRAL Arbitration Rules expressly contain a provision 

for making interim awards by the. arbitral tribunal during the course of the arbitration. 

Such Rules state that: 

In addition to making a final award, the arbitral tribunal shall be entitled to 
,, 61 

make interim, interlocutory, or partial awards. 

The ICC Arbitration Rules are less explicit in respect of the possibility of 

making interim awards by the arbitral tribunal. However, in practice. interim awards 

are often made in ICC arbitrations by the arbitral tribunal, especially where 

jurisdiction of the arbitral tribunal is challenged or the proper law has to be 

determined. 62 

Interim awards may save time and money of the parties to the dispute. 

However, the issue of interim awards may lead to intervention by the competent 

authority, such as the courts for judicial review, at the request of one of the parties to 

set aside such interim awards or to affirm them. Such intervention may delay the 

determination of the case and lengthen the period of the arbitration. 

Interim awards are considered binding decisions between the parties on the 

issues with which they deal. 63 However, it may be possible to challenge interim Z: ) 

awards. Certain arbitration laws give the parties the right to challenge interim awards 

after the issue of the final award which decides all issues of the dispute, unless the 

60 HOLTZMANN, Howard., International Handbook on Commercial Arbitration, The United 
States, Deventer, The Netherlands, Kluwer Law & Taxation, 1984, p. 20. 

61 The UNCITRAL Arbitration Rules, Art. 32 (1). 

"2 REDFERN, Alan & HUNTER, Martin., supra note (4), p. 376. 

63 Ibid., p. 360. 
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parties have agreed otherwise. The Netherlands Arbitration Act of 1986, for instance, 

provides that: 

Unless the parties have agreed otherwise, an appeal to a secondary arbitral 
tribunal from an interim award can be lodged only in conjunction with an 
appeal from a final or partial final award. , 64 

Certain other arbitration laws permit the parties to the dispute to challenge 

some interim awards issued by the arbitral tribunal before making a final award of 

the dispute. For example, the parties can challenge the interim award concerning the 

jurisdiction of the arbitral tribunal before the competent authority within a specific 

time limit from the date of the notification of such award. The UNCITRAL Model 

Law of 1985 recognises such rule where it states that: 

If the arbitral tribunal rules as a preliminary question that it has jurisdiction, 
any party may request, within thirty days after having received notice of that 
ruling, the court specified in article 6 to decide the matter. , 65 

In fact, giving to the arbitral tribunal the power to make interim awards will 

assist to prevent the paralysis of the arbitration and the arbitral process will proceed 

quickly and smoothly. 

6.2.1.2 Partial award 

A partial award is usually used to dispose one or more substantive issues of 

the dispute, such as a sum of money which it is indisputably due and payable by one 

party to the other. 
66 

The power of the arbitral tribunal to issue partial awards is usually conferred 

in the arbitration agreement or by the law governing the arbitral process. Some 

The Netherlands Arbitration Act of 1986, Art. 1050 (3). 

65 The UNCITRAL Model Law of 1985, Art. 16 (3). 

66 REDFERN, Alan & HUNTER, Martin., supra note (4), p. 356. 
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national arbitration laws, such as Dutch 67 and English laws give the arbitral tribunal 

express power to make partial awards during the course of the arbitration. For 

example, the new English Arbitration Act of 1996 states that: 

The arbitral may, in particular, make an award relating- 
(b)- to a part only of the claims or cross-claims submitted to it for 

,, 68 decision . 

Some other national arbitration laws, such as the Japanese law allow the 

making of partial awards, only if the arbitration agreement, whether an arbitration 

clause or a submission agreement, explicitly provides for it . 
69 

Other national arbitration laws are silent in respect of the ability of the arbitral 

tribunal to Issue partial awards. However, it seems that the arbitral tribunal may make 

partial awards to decide certain issues of the dispute at the request of one or both of 

the parties or at least the authority having competence to hear the dispute. such as the 

court may have the power to issue partial awards at the request of either party to the 

dispute. 

In addition, many international and institutional rules of arbitration, such as 

the UNCITRAL Arbitration Rules 70 expressly confer the power to make partial 

awards on the arbitral tribunal. The LCIA Arbitration Rules, for instance, state that: 

The Tribunal may make separate final awards on different issues at different 
times. , 71 

A partial award, like an interim award, is binding on the parties and it only 
disposes of the issues which it decides. However, the parties to the dispute can 

67 The Netherlands Arbitration Act of 1986, Art. 1049. 

68 The new English Arbitration Act of 1996, Sec. 47 (2) b. 

69 RUBINO-SAMMARTANO, Mauro., supra note (19), p. 408. 

70 The UNCITRAL Arbitration Rules, Art. 32 (1). 

71 The LCIA Arbitration Rules, Art. 16 (6). 
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challenge partial awards only after the issue of a final award which decides all issues 

of the dispute. For example, the Netherlands Arbitration Act of 1986 provides that: 

Unless the parties have agreed otherwise, an appeal to a second arbitral 
tribunal from a partial final award can be lodged only in conjunction with 
an appeal from the last final award. , 72 

In Italy, it is impossible to challenge partial awards before making a final 

award which disposes of all issues of the dispute. The Court of Cassation has held 

that a partial award can not be challenged separately from the final award because if 

the appeal was decided and rejected before the arbitrators make a final award on all 

issues of the dispute, the final award issued after that would deal with only a part of 

the dispute and this conflicts with the arbitration agreement. 73 

However, some contracts, such as construction contracts may contain various 

phases of disputes where each one may be decided by a partial final award before the 

issue of a final award disposing the remaining disputes. In this case, the question may 

arise of the possibility to enforce each partial final award immediately without 

waiting for making a final arbitral award deciding all the phases of disputes, 

especially if the reach to this award requires many years. 
In fact, enforcement of partial final awards, in this case, will allow the main 

contract projects to go forward and it may benefit both parties to the dispute in the 

long run. 74 

72 The Netherlands Arbitration Act of 1986, Art. 1050 (2). 

73 Spa Terme di Santa Cesarea v. Spa Saverio Sticchi case, Court of Cassation (Italy), 12/07/1979, 
Giustizia Civile (Italy) Massachusetts, p. 1767, mentioned by RUBINO-SAMMARTAINO, Mauro., 
supra note ( 19), p. 409. 

74 CRAIG, W. Laurance, PARK, William W. & PAULSSON, Jan., supra note (9), p. 325- 
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6.2.2 Final award 

An award is final when the members of the arbitral tribunal decide all issues 

submitted to them by the parties to the dispute. It is important that the arbitrators do 

not render the final award until they have sufficient knowledge the issues of the 

dispute, the documents and evidence referred by the parties during the arbitration 

proceedings. 
The issue of a final award usually leads to termination of the mission and 

jurisdiction of the arbitral tribunal in respect of the case. Also, the special 

relationship existing between the arbitrators and the parties ceases. 

The final award is the natural result for the arbitral process. Many national 

arbitration laws of different countries, such as the Belgian and English 75 laws 

explicitly require that at the end of arbitration, a final award should be made by the 

arbitral tribunal to dispose of all issues of the dispute. The Belgian Judicial Code, for 

instance, provides that: 

Except where otherwise stipulated, an arbitral tribunal may make a final 
,, 76 

award in the form of one or more awards. 

The obvious distinction between the final award and other awards made 

during the arbitration proceedings, such as interim and partial awards is that the final 

award usually disposes all issues of the dispute submitted by the parties to the arbitral 

tribunal, whereas other types of awards only decide one or more issues of such 

dispute. Moreover, making of a final award may lead to end the arbitral process, 

whereas interim and partial awards are made during the arbitration proceedings and 

they do not lead to terminate the arbitration. 
The final award will be discussed in details later on in this chapter when the 

finality of the award is discussed. 77 

75 The new English Arbitration Act of 1996, Sec. 58 (1). 

76 The Belgian Judicial Code, Art. 1699. 
77 

Scc below, p. 333 et esq. 
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6.2.3 Additional award 

Sometimes, one or more issues of the dispute is omitted from the final award 

made by the arbitral tribunal, such as the costs of arbitration or the fees of the 

arbitrators. In this case, the question may arise the ability of the arbitral tribunal to 

make additional awards to decide such omitted issues. 

There are three tendencies with respect to such question. The first allows the 

arbitral tribunal to make an additional award inasmuch as the time limit of the 

arbitration has not expired. The French law follows this tendency. 78 In common law 

countries and Belgium, the arbitral tribunal has the power to make an additional 

award even after a period of the arbitration has expired. 79 

Moreover, the UNCITRAL Model Law of 1985 explicitly gives the arbitral 

tribunal the power to issue an additional award within a specific time limit. It states 

that: 

Unless otherwise agreed by the parties, a party, with notice to the other 
party, may request, within thirty days of receipt of the award, the arbitral 
tribunal to make an additional award as to claims presented in tile arbitral 
proceedings but omitted from the award. ' 80 

The second tendency requires that the arbitral award issued in this case should 

be referred to the competent authority, such as the court which will decide whether or 

not this award is valid. After that, such authority may remit it to the arbitral tribunal 

and request from the arbitral tribunal to amend it and decide the omitted issues of the 

dispute; or the competent authority may submit the dispute to a new arbitral tribunal 

which will decide all the issues of the dispute anew. This practice is followed in 

Scotland in respect to domestic arbitration. 81 

78 The French Code of Civil Procedure of 1980, Art. 1475. 

79 DAVID, Ren6., supra note (13), p. 354. 

80 The UNCITRAL Model Law of 1985, Art. 33 (3). 

This information was given on the basis of a personal communication with my supervisor Professor 
John MURRAY. 
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The last tendency does not allow the arbitral tribunal to issue an additional 

award because its award must be treated as the final step in the arbitration 

proceedings. Therefore, either party may require from the competent authority, such 

as the court to review the omitted issues of the dispute and to decide them. The 

Italian law follows such tendency on the basis that the arbitral tribunal loses its 

jurisdiction after issuing the final award in the case and it is impossible to reconvene 

the arbitral tribunal after it has made the final award. 82 

6.2.4 Other awards 

The arbitral tribunal may issue other types of awards which may assist to 

terminate the arbitral process. For example, the arbitral tribunal may make a consent 

award when the parties arrive at a settlement of their dispute during the arbitration 

proceedings and they may request from the arbitral tribunal to record such settlement 

in the form of an arbitral award. 83 

The wish of the parties to continue their commercial relationships in future 

usually leads them to reach a consent award. A consent award may be preferred by 

the parties to the dispute when the dispute relates to a long-time contract between 

them. 

In addition to such type of award, the arbitral tribunal may, in exceptional 

circumstances, make a default or an exparte award when one of the parties falls or 

refuses to participate in the arbitration proceedings. In this case, it is necessary that 

the arbitral tribunal examines all claims and evidence presented by the active party 
before making its award. Moreover, it should make sure that the defaulting party, 

ah-nost always the respondent, has been given a full opportunity to present his claims 

82 RUBION-SAMMARTANO, Mauro., supra note (19), pp. 411-12. 

8.1 REDFERN, Alan & HUNTER, Martin., supra note (4), p. 382. 
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and evidence before it. Finally, the arbitral tribunal makes a final award which will 

dispose of all issues of the dispute and end the arbitration proceedings. 84 

6.2.5 The position in the Kingdom of Saudi Arabia 

Before issue of the Arbitration Regulation of 1983, it was unclear whether the 

arbitral tribunal could make interim and partial awards in one or more issues of the 

dispute during the course of the arbitration. 

However, the Arbitration Regulation of 1983 distinguishes between the 

different types of the arbitral awards. It states that: 

All awards issued by the arbitrators, even if they are issued in relation to 
one of the procedures of investigation, shall be filed within five days with 
the Authority originally competent to hear the dispute and the parties shall 
be notified by copies of them. , 85 

According to this Article, the arbitral tribunal may make interim and partial 

awards to decide one or more issues of the dispute which may arise during the 

arbitration proceedings. As well, the tribunal will issue a final award which disposes 

of all issues of the dispute at the end of the arbitral process. However, it is important 

that the Saudi legislator explicitly gives the arbitral tribunal the right to issue interim, 

partial and additional awards during the arbitral process. 
Both parties have the power to object any type of the arbitral awards made by 

the arbitral tribunal within fifteen days from the date on which such party has been 

notified such award after it was filed by the competent authority. 86 However, if the 

parties do not submit any objections against such award, the award will be final and 

84 Ibid., p. 38 1. 

85 The Arbitration Regulation of 1983, Art. 18. 

86 Ibid., Art. 18. 
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binding. The objection is usually brought to the authority originally having 

jurisdiction over the dispute which will decide it. 

In practice, there are certain cases in which the arbitral tribunal made interim 

awards, such as the Case of A. Co. for M. Ind. (Industrial company) v. E. Co. (French 

industrial company) 87 where the arbitral tribunal issued an interim award which 

decided the request presented by one of the parties that the arbitral tribunal did not 

have the jurisdiction to determine the subject-matter of the dispute where It decided 

that it had the jurisdiction according to the arbitration agreement. 

87 The Arbitral Award No. 4/1411, dated 29/12/1412 A. H. (1992 A. D. ). 
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6.3 Form and contents of the award 

The issue of the arbitral award shows that the arbitrators have agreed to 

resolve all issues of the dispute submitted to them by the parties to the dispute. 

It is necessary that the arbitral tribunal respects any requirements of form 

which are imposed by the arbitration agreement and the applicable law of the 

arbitration when the tribunal prepares and issues the arbitral award. The infringement 

of such requirements may lead to setting aside of the arbitral award. 0 

Many national arbitration laws of various countries, such as the Et(: ))-yptian, 88 

English" and Dutch laws impose some requirements of form which must be 

respected when the arbitral award is made by the arbitrators. The Netherlands 

Arbitration Act of 1986, for instance, provides that: 

" The award shall be in writing and signed by the arbitrator or arbitrators. "90 

Many international and institutional rules of arbitration, such as the 

UNCITRAL Arbitration Rules9 I and the AAA Arbitration RuleS92 explicitly require 

several formalities in the form of the award. For example, the LCIA Arbitration 

Rules state that: 

The Tribunal shall make its award in writing and, unless all the parties agree 
otherwise, shall state the reasons upon which its award is based. The award 

,, 93 
shall state its date and shall be signed by the arbitrator or arbitrators. 

88 The new Egyptian Arbitration Act of 1994, Art. 43. 

89 The new Enalish Arbitration Act of 1996, See. 52 (3). 

90 The Netherlands Arbitration Act of 1986, Art. 1057 (2). 

91 The UNCITRAL Arbitration Rules, Art. 322. 

()2 The AAA Arbitration Rules, Art. 28. 

93 Tile LCIA Arbitration Rules, Art. 16 (1). 
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The ICC Arbitration Rules do not contain special requirements as to the form 

of the arbitral award. However, It is necessary that the arb1ti-al tribunal and the ICC 

International Court of Arbitration check and respect any formal constraints required 

in the arbitration agreement, the law of the place of arbitration, and the law of the 

country in which recognition and enforcement of the award is sought. 

Many national arbitration laws of different countries, such as the French 94 and 

Dutch 95 laws include some provisions which require further formalities. The Belgian 

Judicial Code, for example, states that: 

5- An award shall, in addition to the operative part, contain the following 
particulars; 

a- the names and permanent addresses of the arbitrators; 
b- the names and permanent addresses of the parties; 
c- the subject-matter of the dispute; 
d- the date on which the award was made; 
e- the place of arbitration and the place where the award NA'as made. 

6- The reasons for an award shall be stated. , 96 

Some institutional rules of arbitration contain similar provisions, such as Rule 

47 (1,2 &3) of the ICSID Arbitration Rules. 

Certain legal writers think that the recognition and enforcement of the arbitral 

award will be facilitated where such award contains the following items: 97 

(I)- The names and addresses of the parties and where applicable of their 

representatives. 

(2)- The names and addresses of the arbitrators. 
(3)- The place of the arbitral award. 

94 The French Code of Civil Procedure of 1980, Art. 1472. 

()5 The Netherlands Arbitration Act of 1986, Art. 1057. 

96 The Belgian Judicial Code, Art. 1702. 

97 ROWLAND, Peter M. B., Arbitration Law and Practice, London, The Institute of Chartered 
Accountants In England and Wales in association with Sweet & Maxwell Ltd Publishers, 1988, 
p. 77; also CRAIG, W. Laurance, PARK, William W. & PAULSSON, Jan., supra note (9), 
pp. 326-27. 
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(4)- A background note of the relationship between the parties out of which 

the dispute has arisen. 

(5)- Reference to the arbitration agreement and the appointment of the 

arbitrators. 

(6)- The main steps in the arbitration, with dates. 

(7)- A summary of the issues. 

(8)- Some references to the vital witnesses and evidence. 

(9)- The arbitrators' findings of fact. 

(10)- The conclusion of the arbitrators on any issues of law and their 

application to the facts found. 

(I I)- The reasons upon which the award is based. 

(12)- Signature of the award by the arbitrators or majority with the date of the 

award. 

(13)- The award of the arbitrators includes decisions on interest and the costs 

of the reference. 

It would be convenient to discuss the most important formalities imposed by 

many arbitration laws and rules. 

6.3.1 Recitals 

The arbitral award usually contains a brief description of the circumstances in 

which the dispute has arisen, the way in which the arbitral tribunal was established, 

the claims and arguments of the parties, and any specific procedure which may 

govern the arbitration. 

These recitals will be useful for saving time when the competent authority, 

such as the court checks at the request of one of the parties to the dispute whether 

there was a valid arbitration agreement, whether the arbitrators were properly 

nominated, or whether the arbitrators did not exceed the scope of their Jurisdiction 
98 

and so on. 

98 DAVID, Rene., supra note (13), p. 316. 
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6.3.2 Language of the award 

The arbitral award is usually made in the official language of the arbitration. 

However, if there is a mandatory rule in the applicable law of the arbitral process 

which requires that the arbitral award should be made in a specific language, such Cý 
award must be rendered in such language. 

Moreover, it is important to translate the arbitral award into the language of 

the country where the arbitration takes place, particularly when one of the parties 

challenges such award before the courts of this country, or when the arbitration law 

of this country requires that the arbitral award made in it should be deposited with its 

courts before issuing an order to enforce the award. 

Under the New York Convention of 1958, a foreign arbitral award must be 

accompanied with an official translation into the language of the country in which the 
00 

recognition and enforcement of such award is sought. " 

6.3.3 Award in writing 

Many national arbitration laws of various countries require that an arbitral 

award must be made in writing. However, they do not stipulate any special form for 

such writing. For example, the Belgian Judicial Code expressly states that: 

" An award shall be set down in writing and signed by the arbitrators. " 100 

Many international and institutional rules of arbitration require that the 
0. 

- 

arbitral award should be in writing. The AAA Arbitration Rules, for instance, provide 

that: 

99 Tile New York Convention of 1958, Art. IV (2). 

100 The Belpan Judicial Code, Art. 1701 (4). 
I- 
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The award shall be in writing and shall be signed by a majority of the 
arbitrators. "101 

The question which may arise is whether or not the arbitral award may be 

made orally by the arbitral tribunal. 

If there is not any formal requirement as to the form of an arbitral award in 

the applicable law of the arbitral process a parol award may be valid unless the 

arbitration agreement otherwise provides. However, in practice, the arbitral award is 

usually made in writing and signed by the arbitrators. 

It is difficult to make the arbitral award orally because the parties to the 

dispute usually need to resort to the competent authority, such as the court for issuing 

an order to enforce such award. In this case, the competent authority will require the 

award in writing since it will make sure that the arbitral tribunal has complied with 

the arbitration agreement and the applicable law of the arbitration before rendering an 

order to enforce the award. 

6.3.4 Date and place of the award 

It is very important that the arbitral tribunal indicates the date on which the 

award is made because the date makes it is possible to verify whether the award has 

been rendered within the time limit of the arbitration. The date, on which the arbitral 

award is notified to the parties to the dispute, will help to identify the outset of the 

time limit within which the award is submitted to the competent authority for 

enforcing or challenging it. 

Also, the arbitral award usually mentions the place where it was made. The 

identity of the place of the award is important since it will set forth whether the 

arbitral tribunal has complied with the arbitration agreement in respect to such 

rnatter, and it will also identify the court which is competent in the event of challenge 4 

101 The AAA Arbitration Rules, Art. 42. 
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against the award. 102 Moreover, the identity of the place of the arbitral award will 

assist in facilitating the recognition and enforcement of this award because it sets 

forth whether or not the country in which the award has been made is a contracting 

country of the New York Convention of 1958. 

Questions may arise in respect of the validity of the arbItral award where it 

does not indicate to the date and the place where it was made. 

Indeed, the effects of the lack of, such requirement depends on the law of the 

country in which such award was made and the law of the country where the 

recognition and enforcement of such award is sought. For example, in France the 

arbitral award will be under penalty of nullity if it does not indicate the date on which 

it was made. 103 Whereas in Belgium and common law countries a contrary solution 

prevails. 1 04 

6.3.5 Reasons for the award 

Reasons for an arbitral award may be required in the arbitration agreement or 

by the law applicable of the arbitration. In fact, many national arbitration laws of 

different countries, such as the Belgian 105 and French 106 laws explicitly state that the 

arbitral award should be reasoned. Some international and institutional rules of 

arbitration, such as the LCIA Arbitration Rules 107 require that the arbitrator sets forth 

the reasons upon which the award is based. However, in some other laws. such as the 

United States laws the arbitral tribunal has no obligation to mention the reasons for 

102 RUB INO-SAMMARTANO, Mauro., supra note (19), p. 434. 

103 DAVID, Ren6., supra note (13), p. 318. 

104 Ibid., p. 318. 

10.5 The Belgian Judicial Code, Art. 1702 (6). 

The French Code of Civil Procedure of 1980, Art. 147 1. 

107 The LCIA Arbitration Rules, Art. 16 (1). 
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the award, unless the arbitration agreement or the applicable law of the arbitration 

otherwise provides. 
108 

The reasons for the arbitral award will be discussed in detail later on in this 

c apter. 
109 

6.3.6 Signature of the award 

Many national arbitration laws of various countries, such as the Belgian law Z: ) 

and also some institutional rules of arbitration, like the AAA Arbitration Rules' 10 

require that the arbitral award should be signed by all the arbitrators or by a majority, 

if an arbitrator refuses to sign. The Belgian Judicial Code states that: 

An award shall be set down in writing and signed by the arbitrators. If one 
or more of the arbitrators are unable or unwilling to sign, the fact shall be 
recorded in the award. However, the award shall bear a number of 
signatures which is at least equal to a majority of the arbitrators. "'' 

However, if the arbitral award has been issued without signatures of all the 

members of the arbitral tribunal it may be set aside according to some national 

arbitration laws of different countries, such as the Belgian and French laws. 1 12 

Certain aspects concerning the signature of the arbitral award will be treated 
I ater on in this chapter. ' 13 

108 REDFERN, Alan & HUNTER, Martin., supra note (4), p. 390. 

109 For further details see below, pp. 300 et esq. 

110 The AAA Arbitration Rules, Art. 28 (3). 

The Belgian Judicial Code, Art. 1701 (4). 
1 

DAVID, Rend., supra note (13), p. 317. 

113 For dctails see below, pp. 306 et esq. 
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6.3.7 Other requirements 

Certain national arbitration laws impose some particular formalities. For 

example, the new Egyptian Arbitration Act of 1994 in its Article 43 (3) requires that 

the arbitral award must contain a copy of the agreement to arbitrate. If such 

requirement is not respected, the arbitral award may be set aside. 

6.3.8 The position in the Kingdom of Saudi Arabia 

The Arbitration Regulation of 1983 and its Implementation Rules of 1985 

require that the arbitral tribunal has to respect some particular formalities when it 

makes the arbitral award. 

The arbitral award should, according to Article 17 of the Arbitration 

Regulation and Article 41 of the Implementation Rules, contain the following 

requirements: 

I-A copy of the arbitration instrument. 

2- The names of the arbitrators. 

3- The names of the parties, their occupations and domicile, and their 

appearance and absence during the arbitration proceedings. 

4- The date and place of the award. 

5- A summary of the parties' contention and a general review of the facts. 

6- A summary of the parties' pleas and defences. 

7- The reasons for rendering the award. 
8- The text of the award. 
9- The signatures of the arbitrators and the secretary of arbitration. 

As well, the arbitral award should be in the Arabic language. It should be 

submitted within five days of its making to the authority originally having 
In 

jurisdiction over the dispute for its approval. 
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It seems that the Saudi legislator aims, by requiring such formalities, to speed 

up enforcement of the arbitral award by issuing an order by the competent authority 

for the execution of such award because such formalities will help the competent 

authority to make sure that the arbitral tribunal has followed and respected the 

general principles of equity and the provisions of the applicable law of the 

arbitration. 
The question may arise in respect of the effects when one of such formalities 

is not respected by the arbitral tribunal during the issue of the award. 

In this case, the competent authority has two alternatives. It may remit the 

award to the arbitral tribunal to fulfil all requirements imposed by the Arbitration 

Regulation of 1983 and its Implementation Rules of 1985 or it may set aside the 

award and decide the case. 

In practice, the arbitrators usually make sure, when they render the arbitral 

award that the award contains all formalities required by the Arbitration Regulation 

of 1983 and its Implementation Rules of 1985. However, if they omitted one of such 

formalities, the competent authority would choose one of the above alternatives 

according to the importance of the omitted requirements. For example, if the 

arbitrators did not set forth the reasons for the award and did not sign the award, the 

competent authority would set aside the award and decide the dispute. 

However, if the arbitral award did not contain, for instance, a copy of the 

arbitration instrument, the competent authority would remit the award to the 

arbitrators and request the tribunal to accompany the award with such copy. 
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6.4 Reasons for the award 

The reasons, upon which the arbitral award is based, are usually stated, unless 

the parties to the dispute have agreed otherwise. The giving of reasons for the award 

will improve the efficacy of the arbitral process, and the confidence of tile parties to 

submit their dispute to arbitration. 114 The statement of the reasons maly make the 

parties settle any future similar disputes by themselves without resorting to the 

arbitration or the courts. 115 

On the other hand, some arbitral institutions, such as ICC publish many major 

arbitral awards issued in disputes administered according to the arbitration rules of 

these institutions. As well, there are certain arbitration journals, such as the Model 

Arbitration Law Quarterly which specialise in the publication of the most important 

arbitral awards made in international arbitration. In fact, this publication will make 

the business community aware about the arbitration as a means of resolviil(z disputes. 

Moreover, the reasons for the arbitral award will assist the competent 

authority, such as the court to understand the arbitral award, when one of the parties 

objects to the award and it will then eliminate any difficulties in respect to the 

enforcement of such award. 

However, giving the reasons may give the losing party the opportunity to 

support his objection before the competent authority and it may lead to delay the 

issue of the award because the members of the arbitral tribunal need more time to 

consider the case and prepare the reasons. 

In most civil law countries, such as Belgium 6 and France. their laws 

governing the arbitration provide that the arbitrators must give their reasons upon 

which the award is based. For example, the French Code of Civil Procedure states in 

its Article 147 1 that: 

STEYN, Johnan., International Handbook on Commercial Arbitration, England, Deventer, The 
Netherlands, Kluwer Law & Taxation Publishers, 1984, p. 21. 

115 DOMKE, Martin., ConnnercialArbitration. , 
New Jersey, USA, PrentIce-Hall, INC. Englewood 

Clifs, 1965, p. 91. 

The Belgian Judicial Code, Art. 1702 (6). 
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" The decision shall be reasoned. " 

Accordingly, if the arbitral award was made without giving its reasons it 

would be set aside. The Netherlands Arbitration Act of 1986 confirms such result 

where it provides that: 

Setting aside of the award can take place only on one or more of the 
following grounds: 

d- The award is not signed or does not contain reasons in accordance 
with the provision of article 1057. "' 17 

By contrast, in many common law countries, such as the United States, tile 

arbitration laws do not require that the arbitral tribunal gives the reasons for the 

award, unless the parties have requested that in the arbitration agreement or one of 

them has given the tribunal notice to set forth the reasons before the issue of the 

arbitral award. For example, neither the United States Federal Arbitration Act of 

1925 nor States laws contain any requirements that the arbitral tribunal must give the 

reasons upon which the award is based. In practice, the arbitral awards only state the 

conclusion, unless the parties have agreed otherwise. In fact, the reasoned awards are 

rarely given in commercial cases. 118 In the Case of United Steelworkers of America 

v. Enterprise Wheel & Car Corp. 
, the Supreme Court has ruled that arbitrators have 

no obligation to the court to give their reasons for an award. ' 19 

However, some common law countries, such as England, 120 Queensland and 

Pakistan require that the arbitral tribunal give the reasons upon which the arbitral 

award is based, unless the parties have agreed otherwise. 121 

117 The Netherlands Arbitration Act of 1986, Art. 1065 (1). 

118 3"7. CRAIG, W. Laurance, PARK, William W. & PAULSSON, Jan., supra note (9), p. 3 

119 United Steelworkers of America v. Enterprise Wheel & Car Corp. case . 
Supreme Court Reporter 

(USA), vol. 4 L, Ed. 2d, 1960, pp. 1424-3 1. 

120 The new English Arbitration Act of 1996, Sec. 52 (4). 
1 

121 DAVID, Rend., supra note (13), p. 320. 
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Some international and institutional rules of arbitration, such as the 

UNCITRAL Arbitration Rules 122 expressly require that the arbitrators should give the I 
reasons upon which the award is based, unless the parties have agreed that no reasons 

are to be given. The LCIA Arbitration Rules, for instance, state that: 

The Tribunal shall make its award in writing and, unless all the parties agree 
otherwise, shall state the reasons upon which its award is based. - 12, 

The ICC Arbitration Rules are silent in respect of giving of the reasons for the 

arbitral award. However, the ICC International Court of Arbitration. in practice, 

remits the award to the arbitral tribunal for reconsideration and for giving the reasons 

for it, if the tribunal did not state the reasons for the award in its tex t. 1 24 

Moreover, the AAA Arbitration Rules do not include any requirement to 

provide the reasons on which the arbitral award is based. However, Article 7 of the 

AAA Supplementary Procedure for International Commercial Arbitration submits to 

the fact that the parties often expect that the arbitral tribunal will state the reasons for 

the award when it issues such award. 125 

In addition, some international conventions which govern the arbitration, such 

as the Washington Convention of 1965 require that reasons for the arbitral award 

should be given in the text of the award. 126 The European Convention of 1961, for 

instance, provides that : 

The parties shall be presumed to have agreed that reasons shall be given for 
the award unless they 

a- either expressly declare that reasons shall not be given. or 
b- have assented to an arbitral procedure under which it is not 

customary to give reasons for awards, provided that in this case 

122 The UNCITRAL Arbitration Rules, Art. 32 (3). 

123 The LCIA Arbitration Rules, Art. 16 (1). 

124 REDFERN, Alan & HUNTER, Martin., supra note (4), p. 389. 

12ý BLESSING, Marc., MtematimalArbilration Procedures- 11,1989, vol. 17, no. 10. 
International Business Lawyer, p. 467. 

126 The Washington Convention of 1965, Art. 48 (3). 
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neither party requests before the end of the hearing, or if there has 
not been a hearing then before the making of the award. that 
reasons be given. "' 27 

In international commercial arbitration, the arbitral tribunal should often set 

forth the reasons upon which the award is based. However, the question may arise in 

respect of the obligation to give reasons when the country, in which the arbitration 

takes place, does not require from the arbitral tribunal to state reasons for the award. 

Whereas the giving of the reasons is required in the country where the award will be 

recognised and enforced. 

Indeed, in many countries, such as France, Italy and the Netherlands, the 

courts recognise and enforce the foreign arbitral awards, even though such awards do 

not contain the reasons upon which such awards are based. The French Court of 

Cassation rejected the appeal made against the arbitral award on the basis of the lack 

of the reasons because it was not contrary to ordre public international in France. 128 

On the other hand, in the countries, which do not require reasoned arbitral 

awards, the arbitral tribunal should state the reasons for the award when the 

arbitration agreement requires that or when either of the parties requests that from the 

arbitral tribunal before the issue of the award. If one party requests from the arbitral 

tribunal to make the award without stating the reasons and the other party says 

nothing, no reasons should be given. But if the arbitral tribunal is doubtful whether 

the other party is aware of his rights, it should consider whether it will be right to ask 

him. 129 

Moreover, the question may arise in respect of the ability of the parties to the 

dispute to dispense the arbitral tribunal form stating the reasons for the award, even 

though the arbitration laws require the mention of the reasons. 

In some countries, such as Germany and Greece, the arbitration laws contain 

cxpress provisions which allow the parties to request form the arbitral tribunal not to 

127 The European Convention of' 196 1, Art. VIII. 

I "s, DAVID, Ren6., supra note (13), p. 322. 

121) HARMER, Donald L., Stmattre and Content of ReasoyzedAward. , August 1988, vol. 54. 
Arbitration, p. 164. 
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give the reasons for the award. However, in other countries, it is doubtful that the 

parties to the dispute may dispense the arbitrators from legal mandatory provisions 

which irnpose the giving of the reasons upon which the arbitral award is based. 130 

In addition, the court has the right to remit the award to the arbitral tribunal 

and to order it to state the reasons for the arbitral award in details because such 

reasons will assist the court to consider any questions of law arising out of the I 
arbitral award. 

When the arbitrators are empowered as amiable compositeurs, should their 

award contain the reasons upon which it is based?. 

Certain countries, such as Belgium, France and Italy require that the 

arbitrators, when act as amiable compositeurs, should give the reasons for their 

awards. However, in other countries, such as Greece and certain countries of Latin 

America, reasons for the arbitral award are not required in the case of the amiable 

composition. 
131 

6.4.1 The position in the Kingdom of Saudi Arabia 

The Arbitration Regulation of 1983 explicitly requires that the arbitral 

tribunal should give the reasons upon which the arbitral, award is based. It states that: 

The award shall notably include the arbitration instrument, a summary of 
the arguments of the parties and their documents, reasons for the award. " 132 

The Implementation Rules of 1985 confirm such provision where they 

provide that: 

Without prejudice to Articles 16 and 17 of the Arbitration Regulation, 

130 DAVID, Ren6., supra note (13), p. 324. 

131 Ibid., p. 32 1. 

132 The Arbitration Regulation of 1983, Art. 17. 

304 



arbitral awards must be made by a majority of votes. The award must be 
read by the Chairman of the arbitral tribunal at the hearing for this. It must 
contain the reasons and the decision. "' 33 

Moreover, the giving of the reasons is required when the arbitrators are 

ernpowered as amiable compositeurs. In practice, the arbitral tribunal usually states 

the reasons upon which the award is based. The reasons for the award are usually set 

forth in details and they take a large space in the original copy of the arbItFal award. 

The question of the validity of the arbitral award when it does not include the 

reasons may arise. 

This question is theoretical because the arbitral tribunal, in practice, gives the 

reasons upon which the arbitral award is based. However, if the arbitral award was 

made without stating the reasons upon which it is based the competent authority, 

such as the Board of Grievances would have some alternatives to settle such 

question. This authority may remit the award to the arbitral tribunal and request it to 

give the reasons for the award, or it may submit the dispute to a new arbitral tribunal 

to decide it or it may set aside the award and decide the dispute by itself. 

It seems that the competent authority will remit the award to the arbitral 

tribunal to give the reasons upon which the award is based because the competent 

authority has a large number of cases which it requires to decide, and the time and 

expenses of the arbitration will be saved by giving the arbitral tribunal the 

opportunity to state the reasons for the award rather than to decide the case by a new 

arbitral tribunal or by the competent authority itself. 

131 The Implementation Rules of 1985, Art. 4 1. 
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6.5 Signature of the award 

Signature of the award by the arbitrators is an important requirement. The 

arbitrators usually sign the award before issuing it. However, if the arbitrators make 

the award without their signatures on it, the award may be a nullity because the 

arbitrators do not respect an essential condition required by most arbitration laws. 

Countries have adopted different positions with respect to the necessity of 

signature of the arbitral award. Certain countries, such as China and Romania require 

that the arbitral award must be signed by all the arbitrators . 
134 This requirement 

causes clear difficulties when one of the arbitrators is unable to sign the award or 

refuses to sign it. It will lead to lengthen the arbitral process and also to look for a 

compromise between all the arbitrators. 

Many countries, such as Belgium, England 135 
and France 136 

state that the 

arbitral award should be signed by all the arbitrators. However, if an arbitrator is 

unable or unwilling to sign the award, this fact should be indicated in the text of the 

award and the award will be signed by the majority of the arbitrators. For example, 

the Belgian Judicial Code provides that: 

An award shall be set down in writing and signed by the arbitrators. If one 
or more of the arbitrators are unable or unwilling to sign, the fact shall be 
recorded in the award. However, the award shall bear a number of 
signatures which is at least equal to a ma ority of the arbitrators. - 

137 i 

Certain countries, such as the former Czechoslovakia provide that it is 

sufficient that the arbitral award is signed by one arbitrator. 138 

134 SARCEVIC, Petar., Essays oil International Commercial Arbitration; in Making of Award alld 
Termination of Proceedings, written by Phillipp Schweizer, KNOEPFLER, London. Graham & 
Trotman, 1989. p. 165. 

135 The new English Arbitration Act of 1996, Sec. 52 (3). 
It> 

136 The French Code of Civil Procedure of 1980, Art. 1473. 

137 The Belgian Judicial Code, Art. 1701 (4). 

138 SARCEVIC, Petar., supra note ( 134), p. 165. 
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Some countries are silent in respect of the signature of the arbItral award. 

However, the arbitral award is normally in writing and signed by all the arbitrators, or 

by the majority of them when an arbitrator refuses to sign. As well, it is not unusual 

but not obligatory, for the signatures of the arbitrators to be attested by a witness. 139 

On the other hand, many international and institutional rules of arbitration, 

such as the AAA Arbitration Rules 140 
and the UNCITRAL Arbitration Rules 141 

expressly require that the award should be signed by all the arbitrators, or the 

majority, if an arbitrator is unable or unwilling to sign the award. For exarnple, the 

LCIA Arbitration Rules state that: 

If an arbitrator refuses or fails to sign the award, the signature of the 
majority shall be sufficient, provided that the reason for the omitted 
signature is stated. "142 

The ICC Arbitration Rules require that the arbitrators should refer the award 

in draft form to the ICC International Court of Arbitration for its scrutiny before 

signing the award. They provide that: 

Before signing an award, whether partial or definitive, the arbitrator shall 
submit it in draft form to the International Court of Arbitration. - 143 

The ICC's Court exercises a supervisory, rather than arbitral or judicial, 

function in respect of such matter. The arbitrators may or may not accept any 

modifications in the draft form of the award by such Court. 144 

139 MUSTILL, Michael J. & BOYD, Stewart C., The Law and Practice of Commercial Arbitration 
in England, I st Ed., London, Butterworth & Co. Ltd, 1982, p. 337; also WALTON. -knthony 
& VITROIA, Mary., Russell on the Law of Arbitrationi 20th Ed., London, Stevens & Sons Ltd, 
1982, p. 300. 

140 The AAA Arbitration Rules, Art. 28 (3). 

141 The UNCITRAL Arbitration Rules, Art. 32 (4). 

142 The LCIA Arbitfation Rules, Art. 16 (3). 

143 The ICC Arbitration Rules, Art. 21- 

144 CRAIG, W. Laurance, PARK, William W. & PAULSSON, Jan., supra note (9), p. 3412 
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6.5.1 Reasons for a signature being missed 

There are some reasons which may prevent an arbitrator frorn signing the C) 
award, such as after the arbitral award is finalised an arbitrator dies, becomes 

physically unable to sign or paralysed, or an arbitrator may not wish to disappoint the 

party who nominates him and who is the loser in the award, or the majority of the 

arbitrators may conduct the arbitral process in directions which make that arbitrator 

feels he has not been sufficiently heard or that arbitrator may dissent from the award 

and then refuse to sign. 145 In these cases, it is important that the arbitral award is 

signed by the majority of the arbitrators and contains the fact of the missing signature 

and specifies the reasons therefor. The lack of majority signatures may make the 

arbitral award under a penalty of nullity. 146 

On the other hand, certain legal writers suggest that an arbitrator may 

authorise another person, for instance, the chairman of the arbitral tribunal, to sign 

the award on his behalf, when such arbitrator is unable to sing the award because, for 

instance, he is paralysed. 147 However, it seems that such authorisation is not 

necessary because the signatures of the majority of the arbitrators are sufficient and 

they set forth the reasons for missing signature of this arbitrator in the award itself. 

Moreover, it is not necessary that the arbitral award is signed at the same time 

and place, especially in international commercial arbitration where the arbitrators are 

usually from different countries and live in distant places. In this case, the award may 

be passed between the arbitrators for their signatures when they have agreed on its 

contents. 

145 RUBINO-SAMMARTANO, Mauro., supra note (19), p. 423; also BROCHES, Aron.. 
Commentary on Me UNCITRAL Model La)v on International Commercial Arbitration., 
Deventer, The Netherlands, Kluwer Law & Taxation Publishers, 1990, p. 162. 

"" MATRAY, Lambert, supra note (40), p. 15. 

147 SARCEVIC, Petar., supra not (134), p. 165; also DAVIDSON, Fraser., supra note (6). 
p. 162. 
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6.5.2 Dissenting opinions 

When an arbitrator dissents from the award made by the majority of the 

arbitrators, he will refuse to sign such award. Sometimes, such arbitrator may agree 

to sign the award if the other arbitrators give him the opportunity to state his 

dissenting opinions in the award. In this case, the question which may arise is 

whether it is possible to allow the dissenting arbitrator to state his opinions on the 

award and he then signs it. 

Countries have reached various positions in respect to the possibility to allow 

the dissenting opinions to state in the arbitral award. Some countries, such as France 

do not allow dissenting opinions to be included in the arbitral award because this is 

contrary to the principle of secrecy of the deliberations. The French Code of Civil 

Procedure provides that: 

"Arbitrators' deliberations are secret. , 
148 

Certain other countries, such as Switzerland and the Netherlands do not deal 

expressly with such matter. For example, the Swiss law does not mention the 

dissenting opinions even though one legal writer states that an arbitrator has the right 

to give reasons for his dissent. 149 

Other countries, such as many common law countries and most countries of 

Latin America, allow an arbitrator to inform his dissenting opinions to the parties to 

the dispute. Such opinions will not effect the validity of the arbitral award. I ý0 

On the other hand, only the ICSBD Arbitration Rules explicitly give an 

arbitrator the right to state his reasons for any dissent. Such Rules provide that: 

" Any member of the Tribunal may attach his individual opinion to the award, 

148 The French Code of Civil Procedure of 1980, Art. 1469. 

149 BLESSING, Marc. The New hitematiotial Arbitratioii Law hi Switzerland, 1988, vol. 5, Journal 
ol'International Arbitration, p. 9. 

1,50 DAVID, Rený- supra note (13), p. 326. 
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whether he dissents from the majority or not, or a statement of his 
dissent. " 151 

Other institutional rules of arbitration, such as the LCIA Arbitration Rules 

and the ICC Arbitration Rules do not contain any provision which deals with the 

dissenting opinions. In practice, it seems that such Rules do not prohibit dissenting 

opinions even though they discourage the making of the dissenting opinions as a part 

of the arbitral award. Indeed, the ICC International Court of Arbitration, for instance, 

has no power to prevent a dissenting arbitrator from communicating his opinions to 

the parties. 
152 

Moreover, in international commercial arbitration, an arbitrator often 

expresses his dissent by refusing to sign the arbitral award. Dissenting opinions are 

not issued in the award, but they may be set forth in a separate sheet and attached to 

the award, if the other arbitrators agree, or these opinions may be communicated to 

the parties separately. In fact, it is very important to make sure that the law of the 

place of arbitration and the law of the country where it is known the recognition and 

enforcement of the award is likely to be sought, allow an arbitrator to give his Z: ) 

dissenting opinions before the issue of these opinions. For example, in Saudi Arabia 

v. Arabian American Oil Company (Aramco) Case, one of the arbitrators wrote his 

dissenting opinion and deliveredit. 1 53 

6.5.2.1 Advantages and disadvantages of dissenting opinions 

There are some advantages of the giving of the dissenting opinions, such as 

when the arbitral award is objected before the competent authority, such as the court. 

This authority will have all the different points of view which will facilitate its task. 

ISI The ICSID Arbitration Rules, Art. 47 (3). 

152 CRAIG, W. Laurance, PARK, William W. & PAULSSON, Jan., supra note (9), p. 400. 

153 Saudi Arabia v. Arabian American Oil Company (Aranico), 27 International Law Reports 
(I-L-R). 1963, pp. 228-29. 
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As well, it can be concluded frorn giving of dissenting opinions that all the arbitrators 
have been granted the same opportunity to set forth their opinions. 

However, there are some disadvantages resulting from giving the dissenting Cý 
opinions, such as each party-appointed arbitrator may be under pressure to write his 

opinion in order to support the claims of the party who appointed him. Moreover, the 

mention of dissenting opinions may be contrary to the provisions of the applicable 
law of the arbitration which do not allow to state dissenting opinions. 154 As well, in 

many countries, such as France, 15-5 the secrecy of the deliberations prevents an 

arbitrator from giving his dissenting opinions. In addition, the giving of dissenting 

opinions may encourage the losing party to challenge the arbitral award on the basis 

of these opinions and then the recognition and enforcement of the arbitral award will 
be delayed. This is contrary to the aims of the arbitration as a rneans of resolving the 

disputes. 

6.5.2.2 Methods of making of dissenting opinions 

There are three methods by which dissenting opinions maý, be issued. 
Dissenting opinions may be mentioned in the original copy of the arbitral award, or 

they rnay be written in a separate document and annexed to the award or they may be 

delivered to the parties by the dissenting arbitrator himself after the arbitral award has 

officially been notified to the parties. 

6.5.3 The position in the Kingdom of Saudi Arabia 

The Arbitration Regulation of 1983 expressly requires that the arbitrators 

should sign the award. It states that: 

I i4 BAKER, Stewart A. & DAVIS, Mark D., supra note (2), p. 166. 

155 The French Code of Civil Procedure of 1980, Art. 1469. 
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The award shall notably include the arbitration instrument, and tile signature 
of the arbitrators. " 156 

Moreover, its Implementation Rules of 1985 affirm such provision and they 

require that the clerk of the arbitration should also sign the arbitral award. They 

provide that: 

,, 157 The arbitrators and secretary shall sign the original copy of the award. 

When the arbitration conducted under the supervision of one of the Saudi 

Chambers of Commerce and Industry and the parties to the dispute have aC, ), reed upon 

the Chambers of Commerce and Industry Regulation of 1980 and its Implementation 

Rules of 1981 as the applicable law of the arbitration proceedings the arbitral award 

may be signed by only the Chairman of the arbitral tribunal and one of the arbitrators 

when the tribunal consists of three arbitrators. The Implementation Rules of the 

Chambers of Commerce and Industry Regulation state that: 

The Chairman and the member of the arbitral tribunal shall si2n the issued 
award and shall notify the parties of the dispute with a copy thereof. " 158 

The Arbitration Regulation of 1983 has treated the problem arising out of the 

refusal of an arbitrator to sign the award where it requires to set forth that in the 

award. It provides that: 

If one or more of them, arbitrators, refuse to sign the award, such refusal 
shall be stated in the award document. "' 59 

15' The Arbitration Regulation of 1983, Art. 17. 

1.57 The Implementation Rules of 1985, Art. 4 1. 

1.58 The Implementation Rules of the Chambers of Commerce and Industry of 198 1, Art. 

SO The Arbitration Regulation of 1983, Art. 17. 
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It can be concluded from the above article that the signature of the majority of 

arbitrators is sufficient. One legal writer thinks that no dissenting opinions may be 

i-nade in the arbitral award. 160 

In practice, the arbitral awards are usually signed by all the arbitrators, 

whether the award was made by unanimously or by a majority vote. When the award 

is rnade by the majority, the refusing arbitrator normally signs the arbitral award and 

writes his dissenting opinions in a separate document which is annexed to the 

original copy of the award. 

There are certain cases in which the dissenting arbitrator writes his opinions 

in a separate document and annexes it to the award. For example, the case of N. Co. 

for Adm. Ltd Serv. (Services company) v. S. Co. Ltd (Maintenance company), 61 and 

also the case of S. T. Co. (Construction company) v. Mr. A. A. A. (Saudi natural 

person) 162 where the arbitral awards were rendered by the majority votes and one 

arbitrator in each case wrote his dissenting opinions in separate documents and 

attached them to the original copies of the awards. 

160 EL-AHDAB, Abdul Hamid. supra note (5 1), p. 45. 

16 1 The Arbitral Award No. 1107/ 1 /k 1408, dated 22/08/14 10 A. H. (1990 A. D. ). 

102 The Arbitral Award No. 10/1409, dated 07/03/1411 A. H. (1991 A. D. ). 
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6.6 Registration and notification of the award 

6.6.1 Registration of the award 

The arbitral award may or must be deposited with the registry of the 

competent authority, such as the courts in ad hoc arbitration or with the secretariat of 

the arbitral institution in institutional arbitration. The clerk of such registry usually 

notifies the award to the parties to the dispute after its registration. However, failure 

to deposit the arbitral award may not abrogate the award because the provisions of 
163 the laws, which require the deposit of the arbitral award, are often optional. 

The registration of the arbitral award with the competent authority, such as 

the courts is useful for the parties to the dispute because the parties, in this case, 

comply with the demand of country which requires the registration of the arb1tral 

award. Further, the registration of the arbitral award will assist to determine the 

outset of the period of the time limit within which any party may appeal the award 

and the procedure of enforcement of the award will be easier, when it is registered 

with the court of the country where such enforcement is sought. 

In certain countries, such as Germany' 64 and the Netherlands, the arbitral 

award must be registered with the competent court of the place where it is made. For 

example, the Netherlands Arbitration Act of 1986 provides that: 

The arbitral tribunal shall ensure without delay: 
b- the original of the final or partial final award is deposited with the 

Registry of the District Court within whose district the place of 
arbitration is located. " 165 

163 MATRAY, Lambert., supra note (40), p. 19. 

164 RUBINO-SAMMARTANO, Mauro., supra note (19), p. 457. 

165 The Netherlands Arbitration Act of 1986, Art. 1058 (1). 
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In other some countries, such as Switzerland, the registration of the arbitral 

award by the court is optional. The Swiss Private International Law Act of 1987, for 

instance, states that: 

Each party may at its own expense deposit a copy of the award with the 
Swiss court of the seat of the arbitral tribunal. " 166 

In other countries, such as England, France and the United States, the 

registration of the arbitral awards is not required in their arbitration laws. However, 

the registration of the awards is important to render them enforceable in such other 

countries. 167 For example, the French Code of Civil Procedure provides that: 

The arbitral award may be forcibly executed only by virtue of an order of 
exequatur by the Tribunal de Grande Instance having jurisdiction at the 
place where the award was rendered. Exequatur shall be ordered by the 
enforcement judge of the Tribunal. To this effect, the text of the award and 
a copy of the arbitration agreement shall be filed by one of the arbitrators 
or by the most diligent of the parties, at the Secretariat of the coui-t. " 168 

Moreover, most international and institutional rules of arbitration. such as the 

UNCITRAL Arbitration Rules and the LCIA Arbitration Rules are silent in respect of 

the necessity of the registration of the arbitral awards made under their rules. 

However, The ICC Arbitration Rules expressly require that the arbitral awards should 

be deposited with the Secretariat of the ICC International Court of Arbitration. Such 

Rules state that: 

An original of each award made in accordance with the present Rules shall 
be deposited with the Secretariat of the International Court of 
Arbitration. " 169 

166 The Swiss Private International Law Act of 1987, Art. 193 (1). 

167 RUBINO-SAMMARTANO, Mauro., supra note (19), pp. 456-57; also HOLTZMANN, 
Howard M., supra note (60), p. 26. 

168 The French Code of Civil Procedure of 1980, Art. 1477. 

169 The ICC Arbitration Rules, Art. 25. 
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Most countries, such as Egypt and the Netherlands do not specify a time limit 

within which the arbitral award should be registered, but it should be done without 

delay. However, certain countries determine a period within which the arbitral award 

should be registered. For example, in Italy the arbitral award should be registered 

within one year of the date it is made. 170 

The question may arise in respect to the effects if the statutory time limits to 

register the arbitral award expired without making such registration before the 

competent authority. 

Sometimes, the country, where the arbitral award will be enforced, may 

require from the winning party to pay a specific percentage from the total amount 

which he will receive from the losing party according to the arbitral award as a tax to 

the authorities of such country. In this case, the winning party may attempt to avoid 

to pay such percentage, particularly when the amount of the arbitral aw'ard is large. 

To this end, he tries to negotiate with the losing party to enforce the award without 

submitting it to the competent authority of this country. The winner may agree to 

cancel a part of the total amount of the arbitral award less than the statutory 

percentage required in the country where the enforcement of the award is sought. The 

loser will accept this offer because he will pay an amount less than the amount which 

he should pay according to the arbitral award. 

However, if the arbitral award was submitted to the competent authority, such 

as the courts for the registration after the expiry of the period specified to do that tile 

competent authority has two choices. It may accept to register the arbitral award or it 

nlay refuse that and then it will refuse to issue an order to enforce this award. In fact, 

the decision of the competent authority will often depend on the circumstances and 

reasons which prevented the winning party or the arbitral tribunal from submitting 

the arbitral award to the competent authority for registration. 

Indeed, it seems that the competent authority may register the arbitral award 

and then issue an order to enforce it even if such award is referred to it after the 

expiry of the time limit of the registration because the. stipulation of the registration 

170 RUBINO-SAMMARTANO, Mauro., supra note (19), p. 456. 
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of the arbitral award is a formal requirement and it is not considered as a fundamental 

principle in the arbitral process, such as the principle of giving of the parties to the 

dispute the sufficient opportunity to present their clairns, defence and evidence 

during the arbitration proceedings. 

6.6.2 Notification of the award 

The arbitral award must be notified to each party without delay after it has 

been made, Many countries, such as the Netherlands explicitly require that the 

arbitral award should be notified without delay. The Netherlands Arbitration Act of 

1986 states that: 

The arbitral tribunal shall ensure that without delay: 
a- a copy of any award, signed by an arbitrator or the secretary of the 

arbitral tribunal, is communicated to the parties. "' 71 

In other countries, such as France, it is necessary to notify the arbitral award 

to the parties to the dispute, although the arbitration laws of such countries do not 

contain any provision in respect to the communication of the arbitral award to the 

parties to the dispute. In England, the arbitral tribunal usually notifies the parties to 

the dispute that the award has been made and it is ready for collection after payment 

of the fees and costs of the arbitration. ' 72 

In addition, international and institutional rules of arbitration, such as the 

UNCITRAL Arbitration Rules 173 
and the LCIA Arbitration Rules 17-1 

generally Z: ) 

contain provisions for the notification of the arbitral award to the parties. For 

example, the ICC Arbitration Rules provide that: 

171 The Netherlands Arbitration Act of 1986, Art. 1058 (1). 

172 DAVID, Rend., supra note (13), p. 318. 

173 The UNCITRAL Arbitration Rules, Art. 32 (6). 

174 The LCIA Arbitration Rules, Art. 16 (4). 
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Once an award has been made, the Secretariat shall notify to the parties the 
text signed by the arbitrator ; provided always that the costs of arbitration 
have been fully paid to the International Chamber of Commerce by the 
parties or one of them. " 175 

The time limit, within which a party may object the arbitral award, often starts 

from the date of notification of the award to him, and not from the date on which the 

award has been made. 

There are several methods by which the arbitral award may be communicated 

to the parties. It may be notified to the parties by the arbitral tribunal itself according 

to the Dutch law and the UNCITRAL Arbitration Rules, 176 or by the chairman of the 

arbitral tribunal according to the practice in Belgium, 177 or by the competent 

authority, such as the court after its registration according to the Portuguese law ,1 
78 or 

by the secretariat of the arbitral institution when the arbitration is administered under 

the auspices of one of the arbitral institutions, ' 79 or by the arbitrators who will inform 

the parties to the dispute that the award has been made and ask them to collect it after 

payment of the costs of the arbitration as is the position in England. 180 

On the other hand, the arbitral award may be notified by the ordinary mail to 

the addresses of the parties to the dispute. For example, the AAA Arbitration Rules 

expressly provide that: 

Parties shall accept as legal delivery of the award the placing of the award 
or a true copy thereof in the mail addressed to a party or its representative at 
the last known address, personal service of the award, or the filing of the 
award in any other manner that is permitted by law. " 181 

175 Tile ICC Arbitration Rules, Art. 23 (1). 

17' The Netherlands Arbitration Act of 1986, Art. 1058 (1) (a); also the UNCITRAL Arbitration 
Rules, Art. 32 (6). 

177 MATRAY, Lambert., supra note (40), p. 19. 

178 RUBINO-SAMMARTANO, Mauro., supra note (N), p. 457. 

179 The ICC Arbitration Rules, Art. 25 (1). 

180 MUSTILL, Michael J. & BOYD, Stewart C., supra note (139), p. 338. 

181 The AAA Arbitration Rules, Art. 45. 
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However, in some countries, such as France, the notification of the arbitral 

award is usually made by registered or certified letter with a return receipt. 182 

Most countries do not determine a specific time limit within which the 

arbitral award must be notified to the parties to the dispute. However, it is important 

that the award is notified promptly to the parties. In countries which require that the 

arbitral award must be registered with the competent authority, such as the courts the 

award will be communicated to the parties as soon as possible after its registration. I 

6.6.3 The position in the Kingdom of Saudi Arabia 

6.6.3.1 Registration of the award 

The Arbitration Regulation of 1983 expressly requires that all awards made 

by the arbitral tribunal should be deposited within five days of their making with the 
1: 1 

authority originally having jurisdiction over the dispute, such as the Board of 

Grievances. 183 

Moreover, in arbitrations conducted according to the Labour and Workmen 

Regulation of 1969, it is an essential requirement that the arbitral awards should be 

registered with the Committee for the Settlement of Labour Disputes in whose 

district such awards are made within one week after their issue. ' 84 

The question may arise in respect of the validity of the arbitral award if it is 

submitted to the competent authority after the five days time limit. 

182 DERAINS, Yves., International Handbook on Commercial Arbitration, France, Deventer, The 
Netherlands, Kluwer Law & Taxation Publishers, 1984, p. 23. 

183 The Arbitration Regulatlon of 1983, Art. 18. 

VAN DEN BERG, Albert Jan., Interizational HaWbook on Commercial Arbitration, Saudi 
Arabia, Deventer, The Netherlands, Kluwer Law & Taxation publishers, 1984, p. 25- 

119 



The Arbitration Regulation of 1983 and its Implementation Rules of 1985 are 

silent with respect to this question. In practice, the arbitral tribunal not tile parties to 

the dispute assumes the task to refer the award to the competent authority for 

registration. Therefore, the delay in referring the arbitral award to tile competent 

authority for registration usually does not happen because all the arbitrators take into 

account the specific time limit and they immediately submit their award to the 

competent authority for its approval. 

However, if the arbitral tribunal submitted the award to the competent 

authority after the five days time limit the competent authority would consider the 

reasons which led to such delay and it would decide whether or not such reasons are 

justifiable. Accordingly, the competent authority might refuse to accept such reasons, 

abrogate the arbitral award and decide the dispute again by itself or by a new arbitral 

tribunal, or it might accept such reasons and issue an order to enforce the arbitral 

award. 

In fact, it seems that the competent authority will take into consideration the 

consumed time and the expenses of the arbitration before issuing its decision. It does 

not often abrogate the arbitral award solely on the basis of this reason because the 

time limit of the registration of the award is a formal requirement and its 

infringement usually does not have serious consequences. 

In fact, it seems that the Saudi legislator aims to speed up enforcement 

proceedings when he has determined a short time limit for filing the arbitral award 

with the competent authority. 

On the other hand, the Arbitration Regulation of 1983 does not determine a 

specific time limit within which the competent authority should file the arbitral 

award. However, in practice, the competent authority usually files the awards within 

thirty days from their submission to it by the arbitrators. For example. in the case of 

R. Co. for Comm. (Commercial company) v. J. Ins. Co. Ltd (Jordanian insurance 

company) where the competent authority filed the arbitral award within three weeks 

from its submission. 185 Also, in the case of S. T. Co. (Construction company) v. Mr. 

185 The Arbitral Award No. 1/1406, dated 12/04/1406 A. H. (1986 A. D). 
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A. A. A. (Saudi natural person) where the award was filed after thirty four days frorn 

its submission to the competent authority. 186 Indeed, it seems that such period is 

reasonable, but it is highly desirable that the Saudi legislator determines a specific 

time limit within which the competent authority should file the arbitral award. 

6.6.3.2 Notification of the award 

When the arbitrators reach a specific decision they will draw up the award 

and sign it. After that, the arbitrators will hold a specific session in which the arbitral 

award will be read in the presence of the parties to the dispute and their 

representatives. 
187 

The arbitrators will then submit the original copy of the arbitral award to the 

competent authority for registration and they will also ask the parties to the dispute or 

their representatives to collect copies of the arbitral award from the secretary of the 

arbitration. 188 However, if one or both of the parties, or their representatives did not 

collect copies of the arbitral award the secretary of the arbitration will notify them the 

award by registered letter or by fax. 

In practice, the clerk of the competent authority carries out the notification of 

the arbitral award to the parties to the dispute after the competent authority has filed 

such award. 

On the other hand, if the competent authority refuses to register the arbitral 

award it should set forth the reasons for such refusal, such as the arbitrators did not 

sign and state the reasons for the award. In this case, the competent authority may 

remit the arbitral award to the arbitrators who will amend it, or the competent 

authority may submit the dispute to a new arbitral tribunal or it ma), decide the 

dispute by itself. 

186 The Arbitral Award No. 10/ 1409, dated 07/03/1411 A. H. (1991 A. D. ). 

187 The Implementation Rules of 1985, Art. 4 1. 

188 Tile Arbitration Regulation of 1983, Art. 18. 
Cý 
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The parties to the dispute may object the arbitral award within fifteen days 

from the date on which they were notified of the arbitral award by the clerk of the 

competent authority. 189 

On the other hand, the Implementation Rules of the Chambers of Commerce 

and Industry Regulation contain a provision which provides that the arbitral award 

should be notified to the parties to the dispute. 190 However, such Rules do not 

determine a specific time limit within which the notification of the arbitral award 

should be carried out to the parties. 

IS9 
Ibid., Art. 18. 

190 The Implementation Rules of the Chambers of Commerce and Industry Regulation. Art. 53. 415 
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6.7 Correction and interpretation of the award 

6.7.1 Correction of the award 

The jurisdiction of the arbitral tribunal generally terminates when the tribunal 

rnakes its final award which decides all the issues of the dispute. However, the 

arbitral tribunal may correct any minor clerical or typographical errors in the award 

when the arbitration agreement or the applicable law of the arbitration gives such 

power to it. The arbitral tribunal may correct an error either at the request of one or 

both of the parties, or on its own motion. 

In most countries, such as England, France' 91 and the Netherlands, 192 the 

arbitral tribunal has the power to correct any clerical mistakes or errors in calculation 

contained in its award usually only within a short time limit. The new English 

Arbitration Act of 1996 expressly states that: 

The tribunal may on its initiative or on the application of a party- 
(a)- correct an award so as to remove any clerical mistake or error 

arising from an accidental slip or omission. "' 93 

In the United States, the Federal Arbitration Act of 1925 and some states 

arbitration laws give the power to correct errors existing in the arbitral award to the 

relevant district court in whose district the award was made. The Federal Arbitration 

Act of 1925, for instance, provides that: 

........ the United States court in and for the district wherein the award was 
made may make an order modifying or correcting the award upon the 
application of any party to the arbitration. " 194 

191 The French Code of Civil Procedure of 1980, Art. 1475. 

192 The Netherlands Arbitration Act of 1986, Art. 1060 (4). 

193 The new English Arbitration Act of 1996, Sec. 57 (3) a. 

194 The Federal Arbitration Act of 1925, Sec. II 
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However, many states, such as Florida, Illinois and Michigan permit that the 

corrections and modifications of the arbitral award may be made on the initiative of 

the arbitrators thernselves. ' 95 

On the other hand, many international and institutional rules of arbitration, 

such as the UNCITRAL Arbitration Rules 196 and the LCIA Arbitration Rules, contain 

provisions which give the arbitral tribunal the power to correct any clerical or 

typographical errors in the award, either at the request of one or both of the parties to 

the dispute, or by the arbitral tribunal on its motion. For example, the LCIA 

Arbitration Rules expressly state that: 

Within thirty days of receipt of the award, unless another period of time 
has been agreed upon the parties, a party may by notice to the Registrar 
request the Tribunal to correct in the award any errors in computation, 
any clerical or typographical errors or any errors of a similar nature. 

2- The Tribunal may correct any error of the type referred to in Article 
17.1 on its own initiative within thirty days of the date of the award. , 197 

Some other institutional rules, such as the ICC Arbitration Rules, are silent in 

respect of the power of the arbitral tribunal to correct any clerical or typographical 

errors in the award. The silence of the ICC Arbitration Rules may be justified 

because such Rules give the ICC International Court of Arbitration the power to 

scrutinise all awards in draft form before they are signed and issued to tile parties, 

and any errors should be picked up at this stage. 198 

On the other hand, if the arbitral tribunal refused the request for the correction 

of a clerical or typographical error existing in the arbitral award without any Justified 

reasons the party, who submitted this request, might challenge the decision of the 

arbitral tribunal concerning the refusal of the correction of such error before the 

authority having competence to hear the dispute. 

191 DOMKE, Martin., supra note (115), p. 92. 

196 The UNCITRAL Arbitration Rules, Art. 36 (1). 

197 The LCIA Arbitration Rules, Art. 17. 

198 REDFERN, Alan &, HUNTER, Martin., supra note (4), p. 374. 
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The request for correction of any errors or mistakes in the arbitral award 

should be presented within a short time of the award being issued. The duration of 

such period varies in the different arbitration laws. In some countries, such as 
Egypt'99 and the Netherlands, either party may submit his request for correction of 

any computation or typographical errors in the arbitral award to the arbitral tribunal 

within thirty days after the date of the deposit of the award. The Netherlands 

Arbitration Act of 1986 states that: 

If the details referred to in article 1057 (4) (a) to (d) inclusive are stated 
incorrectly or are partially or wholly absent from the award, a party may, up 
to thirty days after the date of the deposit of the award with the Registry of 
the District Court, request in writing that the arbitral tribunal correct the 

,, 200 mistake or omission. 

The arbitral tribunal may extend the time limit period determined to correct 

clerical and typographical errors in the award, if the tribunal considers this to be 

necessary. For example, the new Egyptian Arbitration Act of 1994 explicitly gives 

the arbitral tribunal another thirty days to correct the award if there are justified 

reasons. 201 As well, the UNCITRAL Model Law of 1985 gives the arbitral tribunal 

the power to extend the duration of the period within which it corrects any clerical 

and typographical errors in the award if it considers that to be necessary. ' 0" 

However, the request for the correction of the arbitral aw, ard may be 

submitted by one or both of the parties to the dispute after the expiry of the time limit 

within which such request should be referred. In this case, the authority which has the 

power to correct the arbitral award, whether the arbitral tribunal or the courts, will 

consider the circumstances and reasons which cause such delay. Then, it may accept 

the request for the correction and decide it, if it considers there are justified reasons 

for the delay, or it may refuse the request for the correction. 

199 The new Egyptian Arbitration Act of 1994, Art. 50 (1). 

200 The Netherlands Arbitration Act of 1986, Art. 1060 (2). 

201 The new Egyptian Arbitration Act of 1994, Art. 50 (1). 

202 The UNCITRAL Model Law of 1985, Art. 33 (4). 
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In fact, the competent authority, whether the arbitral tribunal or the courts, 

may accept the request for the correction of the arbitral award, even if the time III-nit 

of the correction of the award has expired, especially when the error existing in the 

arbitral award is very clear and it may lead to dangerous consequences if it is not 

corrected. For example, when the amount mentioned in the arbitral award is large and 

an error in the calculation has reduced it to a small amount. 

When the arbitral tribunal makes the corrections it will record and sign it on C) 
the original copies of the award or it may set out such corrections in a separately 

signed document which will be considered as a part of the original award. Indeed, 

any correction should be complied with the formalities required by the applicable law 

of the arbitration, such as the writing of the award, the giving of reasons, the 

signature of the arbitrators and so on. C, 

6.7.2 Interpretation of the award 

The arbitral tribunal sometimes does not have the power to interpret the final 

award when it contains an ambiguity of language, save where the competent 

authority, such as the court specifically remits the award to the arbitral tribunal for 

interpretation or clarification. However, the arbitral tribunal may be given the power 

to interpret the award at the request of the parties to the dispute without an order of 

the competent authority. 203 It may also interpret the award if the applicable law of the 

arbitral process gives it such power. 

The national arbitration laws of different countries vary in respect of the 

interpretation of the arbitral awards. Some countries, such as Egypt '2(ý' England 205 

and France expressly give the arbitral tribunal the power to interpret the award , when 

203 REDFERN, Alan & HUNTER, Martin., supra note (4), p. 374. 

204 The new Egyptlan Arbitration Act of 1994, Art. 49. 

205 The new Enolish Arbitration Act of 1996, Sec. 57 (3) a. C- 
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one of the parties to the dispute requests that. For example, the French Code of Civil 

Procedure provides that: 

The award terminates the jurisdiction of the arbitrator with respect to the 
dispute which it decides. 
Nevertheless, an arbitrator has the power to interpret the award. to rectify 
errors and material omissions which may affect it, and to complete it 
whenever he has omitted to rule on an element of the claim. , 206 

In some other countries, such as Belgium, interpretation of the arbitral award 

is unknown under their laws governing the arbitration. However, in practice, the 

power of the interpretation of the award is given to the courts not to the arbitral 

tribunal which has only the power to correct any errors in the award. For example, in 

Belgium, the request for the interpretation of the arbitral award must be brought 

before the Court of First Instance. 207 

On the other hand, international and institutional rules of arbitration provide 

different rules in respect of the interpretation of the arbitral award. Some of them, 

such as the UNCITRAL Arbitration Rules and the ICSID Arbitration RuleS208 

explicitly confer the arbitral tribunal the power to interpret any ambiguity in the 

award at the request of a party, not of its own initiative. For example, the 

UNCITRAL Arbitration Rules state that: 

Within thirty days after the receipt of the award, either party, with notice to 
the other party, may request that the arbitral tribunal give an interpretation 
of the award. 5,209 

Certain other institutional rules of arbitration, such as the ICC Arbitration 

Rules and the AAA Arbitration Rules do not contain any provisions which deal with 

the question of the interpretation of the arbitral award. 

206 The French Code of Civil Procedure of 1980, Art. 1475. 

207 MATRAY, Lambert, supra note (40), p. 18. 

208 The ICSID Arbitration Rules, Rule. 5 1. 

209 The UNCITRAL Arbitration Rules, Art. 35 
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The LCIA Arbitration Rules expressly allow either party to request from the 

arbitral tribunal to correct any clerical and typographical errors in the award and also 

to rnake an additional award as to the issues of the dispute which were not treated by 

the tribunal in the original final award. 210 However, such Rules do not give the power 

of the interpretation of the award to the arbitral tribunal In fact, it seems that the 

arbitral tribunal does not have the power to clarify an ambiguity in the award 

according to the LCIA Arbitration Rules. 

The time limit, within which any ambiguity in the award should be clarified, 

is normally short. Some countries, such as Egypt require that the request for 

interpretation of the ambiguous award should be submitted by either party within 

thirty days of receipt of the award. 
211 

As well, the UNCITRAL Arbitration Rules contain a similar provision in 

respect of the time limit within which the interpretation of the award should be given 

by the arbitral tribunal. 212 

The question may arise with respect to the consequences if one or both of the 

parties to the dispute submitted the request for interpretation of the arbitral award 

after the expiry of the time limit within which it should referred to the arbitral 

tribunal or to the court. 

According to some national arbitration laws, such as Article 49 (2) of the new 
Egyptian Arbitration Act of 1994, it is possible for the arbitral tribunal to extend the 

time limit to interpret the arbitral award another thirty days, if it considers this to be 

necessary. However, if such extended period expired without interpretation of the 

award the court originally having jurisdiction over the dispute might make the 

interpretation. 

Also, the UNCITRAL Model Law of 1985 allows the arbitral tribunal to 

extend, if necessary, the period of time within which it may interpret the ambiguity of 

the arbitral award presented by either party to the dispute. 213 

2 10 The LCIA Arbitration Rules, Art. 17. 

211 The new Egyptian Arbitration Act of 1994, Art. 49 (2). 

212 The UNCITRAL Arbitration Rules, Art. 35 (1). 

213 The UNCITRAL Model Law of 1985, Art. 33 (4). 
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Other national arbitration laws, such as the French law are silent in respect of 

such question. In fact, it is possible that the arbitral tribunal considers the reasons 

which led to refer the request for interpretation of the arbitral award after the expiry 

of the time limit and it may accept or refuse the request. 

Moreover, it is possible that the authority competent to hear the dispute, such 

as the court decides the request for interpretation of the ambiguous award on the 

basis that the arbitral tribunal loses its power to interpret the award after the expiry of 

the time limit within which the request for interpretation should be submitted to tile 

arbitral tribunal. 

Some countries, such as France, distinguish between domestic and 
international arbitrations held inside them in respect of the interpretation of the 

arbitral award by the arbitral tribunal which made such award. The French law allows 

interpretation domestically, but not in international arbitrations held in France. 214 

Whereas the Swiss Federal Courts have recently recognised that an interpretation of 

the arbitral award could take place where an international commercial arbitration is 
215 held in Switzerland . 

In fact, the need to interpret the arbitral awards may occur particularly in 

international commercial arbitrations because the parties to the dispute and the 

arbitrators are usually from different legal systems and speak different languages. 

The interpretation of the arbitral award is not considered a second award 

which abrogates the original one, but such interpretation is considered as a part of the 

original award. The arbitrators sign such interpretation and insert it in the original 

award or they may write it in a separately signed document. 

When there are justified reasons which make the arbitral tribunal unable to 

reconvene, such as death of one or more of the arbitrators, the power to interpret the 

arribiguous award will be vested in the authority originally having jurisdiction over 

the dispute. 216 

214 KNUTSON, Robert D. A., The Interpretation of Arbitral Awards, When is a Final. 4 ward not 
Final?, 1994, vol. 11, no. 2, Journal of International Arbitration, p. 100. 

215 
Ibid., p. 100. 

210 CRAIG, W. Laurance, PARK, William W. & PAULSSON, Jan., supra note (9), p. 369. 

329 



6.7.3 The position in the Kingdom of Saudi Arabia 

6.7.3.1 Correction of the award 

Although the Arbitration Regulation of 1983 is silent with respect to the 

correction of the arbitral award, its Implementation Rules of 1985 contain a provision 

which gives the arbitral tribunal the power to correct any clerical, or typooraphical or 

mathematical errors in the award. 217 The arbitral tribunal may correct the award at the 

request of either party or on its own motion. The correction of the arbitral award 

should be made on the original copy of the award and signed by the members of the 

arbitral tribunal. 

The decision of the arbitral tribunal concerning the request for correction of 

the arbitral award may be objected to all available grounds of objection, such as 

where the arbitral tribunal has exceeded its power regarding the correction of such 

award or if a part of the decision on the correction of the arbitral award has amended 

or infringed the original award. In this case, the party may object to the corrected 

award before the competent authority, such as the Board of Grievances whose 
decision is considered final and binding. 

On the other hand, if the arbitral tribunal makes a decision which refuses the 

request for correction of the arbitral award the parties to the dispute may object to the 

original before the competent authority on the basis of the decision of the refusal of 

the correction, but the parties to the dispute could not object to the decision of the 

refusal of the correction alone. 218 

The Implementation Rules of 1985 do not determine a specific time limit 

within which the parties to the dispute should submit their request for correction of 

the arbitral award to the arbitral tribunal. Accordingly, the parties may refer such 

request at any time. 

217 The Implementation Rules of 1985, Art. 42. 

218 Ibid., Art. 42. 
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However, it seems that the request for correction of the award should be 

referred before the expiry of the time limit of the arbitration and also before the 

deposit of the award with the competent authority because the arbitral tribunal 

usually loses its jurisdiction from the date of the deposit of the award by the 

competent authority. Accordingly, if either party to the dispute has submitted a 

request for the correction of the arbitral award to the arbitral tribunal after the expiry 

of the time limit of the arbitration the arbitral tribunal will refuse such request and 

ask such party to refer its request to the competent authority which will decide it. 

Certain legal writers think that the parties to the dispute can submit the 

request for correction of the award to the arbitral tribunal, so long as the time limit 

within which the parties can object the arbitral award, does not expire. 219 

In practice, in the case of Civ. W. Co. (Construction company) v. I. G. Ins. 

Co. (Insurance company), the arbitral tribunal corrected, on its own motion, some 

mathematical errors in the arbitral award on the original copy of such award. This 

was according to Article 42 of the Implementation Rules. 220 

6.7.3.2 Interpretation of the award 

The Implementation Rules of 1985 contain a provision under which either 

party rnay request the arbitral tribunal to interpret any ambiguity in the original 

award. The arbitral tribunal does not have the power to clarify the ambiguous award 

on its own initiative. 

The interpretation of the arbitral award does not mean that a new award is 

rendered. In fact, it is considered as a part of the original award. Moreover, the 

decision of the arbitral tribunal concerning the interpretation of the ambiguous award 

may be objected according to the same rules governing means of objection of the 

original. 221 

219 SALIM, ýal, ýli_ supra note (28), p. 57. 

220 The Arbitral Award No. 9/1407, dated 06/03/1408 A. H. (1988 A. D. ). 

221 The Implementation Rules of 1985, Art. 43. 
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In addition, the Implementation Rules of 1985 are silent with respect to the 

time limit within which the parties should submit the request for interpretation of the 

arbitral award to the arbitral, tribunal. It is highly desirable to apply the same issue 

concerning the time limit of correction of the arbitral award. 222 

In practice, the members of the arbitral tribunal usually examine the language 
Z 

and the text of the arbitral award carefully before declaring it in the presence of the 

parties to the dispute and their representatives. 

In fact, giving of the arbitral tribunal the power to correct and interpret the 

arbitral award means that the Saudi legislator attempts to treat any obstacles arising 

during the arbitral process and to invite the businessmen community and companies 

to resolve their disputes by the means of arbitration. 

However, it is convenient that the Saudi legislator reviews the provisions 

regarding the correction and interpretation of the arbitral award existing in the 

Arbitration Regulation of 1983 and its Implementation Rules of 1985 and determines 

a specific time limit to correct and interpret the arbitral award and deal with the 

effects and consequences arising out of the infringement of such provisions. 

222 
See above, p. 331. 
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6.8 Finality of the award 

A final award is the decision of the arbitral tribunal which disposes of all 
issues of the dispute submitted to the arbitration. The arbitral tribunal usually makes 

a final award to decide all issues of the dispute at the end of the arbitral process in 

which the parties to the dispute had presented their written pleadings, statements of 

evidence and documents which support their claims. 
The national arbitration laws of various countries differ in respect of the time 

firnit within which the arbitral award becomes final and binding. Some national 

arbitration laws such as the English law, state that the arbitral award is final from the 

date on which it is made by the arbitrators. The new English Arbitration Act of 1996 

provides that: 

Unless otherwise agreed by the parties, an award made by the tribunal 
pursuant to an arbitration agreement is final and binding both on the parties 

,, 223 
and on any persons claiming through or under them. 

Certain other arbitration laws, such as the Swiss law, consider that the arbitral 

award is final from the date on which it is communicated to the parties to the dispute. 

The Swiss Private International Law Act of 1987 states that: 

" The award is final from the moment of its communication. , 224 

In addition, some international and institutional rules of arbitration contain 

provisions which state that the arbitral award is final from the date on which it is 

rendered. The LCIA Arbitration Rules explicitly provide that: 

Awards shall be final and binding on the parties as from the date they are 
made. 225 

223 The new English Arbitration Act of 1996, Sec. 58 (1). 

224 The Swiss Private International Law Act of 1987, Art. 190 

22 The LCIA Arbitration Rules, Art. 16 (8). 
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However, although such arbitration laws and rules consider the arbitral award 

is final, whether from the date of its issue or from the date of its notification to the 

parties, such award may be objected to, according to the agreement of the parties or 

the applicable law of the arbitral process, before the authority originally having 

jurisdiction over the dispute, such as the courts. 
In this case, the finality of the arbitral award means that such award is ready 

to be enforced by an order made by the competent authority. Accordingly. the arbitral 

award is final when it disposes of all issues of the dispute and the time 11 it within m 

which it may be objected before the competent authority has run without any 

objection made by either party, or if the competent authority refused the objection 

presented to it and it issued an order to enforce the arbitral award. 226 

There are some effects which arise from the finality of the arbitral award, 

such as the relationship between the parties to the dispute and the arbitrators 

disappears. As well, the arbitral award acquires the status of i-esiudicata where the 

subject-matter of the dispute decided by such award is not subject to be submitted to 

the other authorities, whether a new arbitral tribunal or the courts, to decide it again. 

Res judicata will be discussed in detail later on in the next chapter when the 

question of challenge of the arbitral award is treated. 227 

6.8.1 The position in the Kingdom of Saudi Arabia 

At the end of arbitration proceedings, the arbitral tribunal usually makes a 

final award which disposes of all issues of the subject-matter of the dispute. The 

Arbitration Regulation of 1983 expressly states that: 

" The parties may submit their objections against what is issued bý the 

22" FIRTH, Thomas V., The Fiiiality of a Foreigiz Arbitral Award. , 1970, vol. 25, no. 1. The 

Arbitration Journal, p. 5. 

227 For details, see below, pp. 345-46. 

3131 



arbitrators to the Authority with whom the awards were filed, within fifteen 
days from the date on which they were notified of the arbitrators' awards-, 
otherwise such awards shall be final. , 228 

According to such Article, the arbitral award will become final, if either party 

to the dispute has not submitted an objection against such award to the authority 

originally having jurisdiction over the dispute within fifteen days frorn the date of 

notification of the award. However, if a party submits an objection against the arbitral 

award within the legal time limit the competent authority will hear such objection 

and decide either to refuse it and issue an enforcement order, or to accept such 

objection and make a decision thereon. In this case, the arbitral award is considered 

final from the date on which the competent authority refuses the objection and makes 

an order to enforce it. 

When the arbitral award becomes final, it is considered as having the same 17, 
status as a judgment made by the authority originally having jurisdiction over the 

dispute. As well, the award acquires the status of resjudicata so that a party will not 

be allowed to refer the subject-matter of the decided dispute to a new arbitral tribunal 

or to a judicial body, such as the courts, to decide it again. 

228 The Arbitration Regulation of 1983, Art. 18. C> 
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Chapter seven 

Challenge, recognition and enforcement 
of the arbitral award 

The issue of the arbitral award does not mean that the dispute between the 

parties has been settled because the arbitral award should be final and enforceable. 

Either party to the dispute, almost always the loser, may attempt to challenge the 

arbitral award before the competent authority, such as the courts. The winning party 

may have to resort to enforce the award. 

Recognition and enforcement of the arbitral award without delay are one of 

the most important aims which lead the business community to resort to arbitration 

for disputes arising out of commercial transactions. 

Recognition and enforcement of the arbitral awards, whether national or 

foreign awards, usually depend on the positions of the countries in respect of the 

arbitration as a method of resolving disputes. If countries uphold recognition and 

enforcement of the arbitral awards the resort to arbitration to settle disputes will grow 

considerably. However, if they abandon and refuse recognition and enforcement of 

the arbitral awards the resort to arbitration will decrease. 

This chapter will deal with two major aspects which are challenge, 

recognition and enforcement of the arbitral award. In fact, the type of arbitration 

affects the procedural law which will govern the challenge, recognItion and 
4- - 

enforcement of the award because the procedural law governing the challenge, 

recognition and enforcement of national arbitral awards often differs from that 

governing the challenge, recognition and enforcement of foreign arbitral awards. 

This chapter is divided into three sections as follows: 

- Introduction. 

- Challenge of the arbitral award. 

- Recognition and enforcement of the arbitral, award. 

This chapter will first discuss various aspects relating to challenge, b 

recognition and enforcement of the arbitral award and explain the different positioris 
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of the national arbitration laws of various countries, and the international and 
institutional rules of arbitration. It will then discuss the position in the Kingdom of 

Saudi Arabia according to the Arbitration Regulation of 1983 and its Implementation 

Rules of 1985. 
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7.1 Introduction 

To begin with, it is desirable to distinguish between what is meant by national 

and foreign arbitral awards. There are certain criteria by which it is possible to 
determine the type of the arbitral award. The major criteria are the place where the 

arbitral award is made, the nationality of the parties to the dispute and arbitrators, and 

the law governing the arbitral process. ' 

An arbitral award may be a national award when it has been made within the 

territory of the country whose courts are involved. Most countries, such as Belgium 

adopt by their laws, courts or legal writers that an arbitral award is a national award 

when it has been made within the territory of the country, according to the national 

law of the country and at least one of the parties to the dispute has the nationality of 

the country or he is resident in that country. 2 

Moreover, certain countries expand the scope of the national arbitral awards. 
For example, in France, an arbitral award rendered in a foreign country will be 

considered as a French national award, if the arbitral process has been conducted 

according to the French Code of Civil Procedure Act which was selected by the 

parties as the law governing the arbitral process in the arbitration agreement. ' 

In addition, in Sweden, most Swedish legal writers think that an arbitral 

award is considered as a Swedish award in all cases when it has been made in 

Sweden even if the dispute has no direct connection with Sweden, and all the parties 

to the dispute are foreigners to and non-resident in Sweden. However. there is not 
4 

any judicial decision which can be cited in support of this doctrine in Sweden . 

For further details, DAVID, Ren6., Arbitration in International Trade, Deventer, The 
Netherlands, Kluwer Law & Taxation Publishers, 1985, pp. 362-64; also LALIVE, Pierre., 
"Enforcing Award" in 60 Years of ICC Arbitration -A Look at the Future, Paris, ICC Publishing 
S. A., 1984, p. 327. 

2 NELISSEN, J. M., The aitnuhnent of arbitral aivards in Belgium, November 1986, vol. 5. 
Part. 11, International Financial Law Reviews, p. - 35. 

3 DAVID, Rend., supra note (1), p. 362. 

Ibid., p. 362; also LALIVE, Pierre., supra note (1), p. 327. 
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On the other hand, an arbitral award is considered as a foreign award when It 

is made in a country other than the country in which recognition and enforcement of 

such award are sought, or if the arbitral process is conducted according to a foreign 

law or one of the international and institutional rules of arbitration, such as the ICC 

Arbitration Rules, or if the parties to the dispute are foreigners or non-resident in the 

country where the arbitration takes place. -5 

Most countries, such as England 6 follow this criterion. For example, in 

Hiscox v. Outhwaite case, the House of Lords decided that the arbitral award dated 

and signed in Paris was considered as a foreign arbitral award, in spite of the fact that 

the sole arbitrator was English, the arbitration took place in London and the English 

law was the applicable law of the arbitral process. 7 

Besides, the New York Convention of 1958 considers the arbitral award as a 

foreign award when it is made in a country other than the country where it is enforced 

or when the country of enforcement of the arbitral award does not consider such 

award as a domestic award. 8 

CRAIG, W. Laurance, PARK, William W. & PAULSSON, Jan., International Chamber of 
Coninterce Arbitration, 2nd Ed., New York, London & Rome Oceana Publications, INC,; and 

Paris, ICC Publishing S. A., 199 1, pp. 476-7. 1 C, 

6 WALTON, Anthony & VITROIA, Mary., Russell on the Law of Arbitration, 20th Ed. , 
London, 

Stevens & Sons Ltd, 1982, p. 377. 

Hiscox v. Outhwalte case, 3 W. L. R., 09/08/199 1, pp. 303 et esq. 

8 The New York Convention of 1958, Art. I (I). 
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7.2 Challenge of the arbitral award 

In this section, it would be convenient to discuss the most important issues 

regarding challenge of the arbitral awards, whether national or foreign awards. This 

section is divided into three sub-sections as follows: 

- Challenge of the national arbitral awards. 
Challenge of the foreign arbitral awards. 
The position in the Kingdom of Saudi Arabia. 

7.2.1 Challenge of national arbitral awards 

Either party to the dispute, almost always the losing party, may submit a 

request for challenge of an arbitral award to the competent authority. A challenge is a 

procedural step related to the validity of the arbitral award in an endeavour to set 

aside such award or at least to vary it in some way to the benefit of the party making 

the request for the challenge. 

In principle, it is possible for either party to the dispute to challenge the 

arbitral award before the competent authority, such as the courts. Most national 

arbitration laws of various countries, such as English9 and Frenchlo laws expressly 

give the parties to the dispute the right to challenge the arbitral award. For example, 

the Netherlands Arbitration Act of 1986 provides that: 

Recourse to a court against a final or partial final arbitral award which is not 
open to appeal to a second arbitral tribunal, or a final or partial final award 
rendered on arbitral appeal, may be made only by an application for setting 
aside or revocation in accordance with this Section. "'' 

9 The new English Arbitration Act of 1996, Secs. 67 & 68. Z:, 

10 The French Code of Civil Procedure of 1980, Art. 148 1. 

II The Netherlands Arbitration Act of 1986, Art. 1064 (1). 
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Indeed, it seems that the possibility of challenge of the arbitral aý\, 'ard may 
lead to some advantages. For example, when the arbitral tribunal is aware that its 

award may be challenged before the competent authority, such as the court, it can be 

expected to administer the arbitral process duly and to respect fundamental legal 

principles, such as the principle of the equal treatment of the parties to the dispute, 

and the provisions of the applicable law of the arbitration. 

However, the ability to challenge the arbitral award may lead to some 
disadvantages. Firstly, challenge of the arbitral award may be used simply to delay 

enforcement of such award which this contradicts one of the main aims of the 

arbitration as a means of resolving the disputes. Secondly, arbitration is a private 

means of settling the disputes and the request for challenge of an arbitral award 

referred to the court will be a hearing in public. Thirdly, challenge of the arbitral 

award may increase the expenses of the arbitration. Finally, the success of challenge 

will confirm judicial intervention over the award made by the arbitral tribunal .12 
Moreover, some legal writers think that it may seem a strange position that 

the parties to the dispute challenge the arbitral award before the competent authority, 

in spite of including in their arbitration agreement that the arbitral award is final and 

binding. 13 

7.2.1.1 Waiver of challenge 

The parties to the dispute may waive the right to challenge an arbitral award 

before the competent authority. Such waiver is usually included in the arbitration 

agreement. 

Countries differ in respect of the ability of the parties to walve the right to 

challenge the arbitral award. Many countries, such as France and the United States 14 

12 REDFERN, Alan & HUNTER, Mart1n., Law and Practice of International Commercial 
Arbitration, 2nd Ed. , London, Sweet & Maxwell, 199 1, pp. 420-2 1. 

13 Ibid., p. 420. 

14 HOLTZMANN, Howard., hiterizatiotial Handbook on Commercial Arbitration, The United 
States, Deventer, The Netherlands, Kluwer Law & TaxatIon, 1984. p. 28. 
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allow to the parties to waive the right to challenge the arbitral award and mention that 

in the arbitration agreement. For example, the French Code of Civil Procedure 

explicitly states that: 

An arbitral award may be appealed unless the parties, in the arbitration 
agreement, waive their right to appeal. Nevertheless, it may not be appealed 
if the arbitrator has been empowered to act as amiable compositeur, unless 
the parties, in the arbitration agreement, expressly reserve the right to do 

,, 15 so. 

Some other countries, such as Switzerland limit the scope of the waiver of the 

challenge of the arbitral award and only allow the parties to the dispute to waive the 

right to challenge the arbitral award if such parties are foreigners. The Swiss Private 

International Law Act of 1987 expressly provides that: 

Where none of the parties has its domicile, its habitual residence. or a 
business establishment in Switzerland, they may, by an express statement in 
the arbitration agreement or by a subsequent agreement in writing, exclude 
all setting aside proceedings, or they may limit such proceedings to one or 
several of the grounds listed in Art. 190, Para. 2. " 16 

Countries of Latin America adopt different positions in respect of giving the 

parties to the dispute the right to waive the challenge of the arbitral award. In some 

countries, such as Argentina, the parties can waive the right to challenge the arbitral 

award, provided that they include such waiver in the arbitration agreement. By 

contrast, in some other countries, such as Colombia, the parties are not allowed to 

waive the right to challenge the award when they submit their dispute to the 

arbitration. In Brazil, either party to the dispute can challenge the arbitral award when 

any of the reasons for challenge mentioned in the Brazilian Civil Procedure Code 

appears even if the parties have included in the arbitration agreement a special clause 

which states that the parties to the dispute waive theFight to challenge the award. 17 

15 The French Code of Civil Procedure of 1980, Art. 1482. 

16 The Swiss Private International Law Act of 1987, Art. 192 (1). 

17 For further details, DAVID, Rend., supra note (1), p. 375; also NATIFIER, Frank E.. 
Intematimial Commercial Arbitration in Latin America: Enforcement of Arbitral. A -reements IN 
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In addition, in certain countries, such as Egypt, according to the new Egyptian 

Arbitration Act of 1994, the waiver of the right to present a request for challenge of 
the arbitral award is only valid, if it is made after the arbitral award was rendered. IN 

In fact, giving the parties to the dispute the opportunity to waive the right to 

challenge the arbitral award and to consider the award as a final and binding award, 
will support the resort to arbitration as a means of resolving disputes because such 
step will lead to reducing the time taken and the expenses of the arbitration. 

7.2.1.2 Competent authority to decide the challenge 

Jurisdiction to decide the request for challenge of the arbitral award is often 

given to the courts at the place in which the arbitral award is made or registered, or to Zý 
the court which is competent to hear the dispute if there were not an arbitration 

agreement between the parties to the dispute. 

However, in certain countries, such as Argentina, a party to the dispute can 

present a request for challenge of the award to the arbitral tribunal itself. If the 

tribunal denies such request, the party can then take the request to the court at one 
level higher than the judge who would have heard the case in the absence of 

arbitration. " 

In fact, countries differ in respect of the kind of courts which have jurisdiction 

to hear the request for challenge of the arbitral awards. Many countries, like 

Belgium 20 and the Netherlands give the courts of first instance where the arbitration 

takes place the jurisdiction to decide the challenge presented against the arbitral 

award by either of the parties to the dispute. For example, the Netherlands 

Arbitration Act of 1986 states that: 

and Awards, Summer 1986, vol. 2 1, no. 3, Texas International Law Journal, pp. 411. -; 17. 

18 EL-AHDAB, Abdul Hamid., The New Egyptian Arbitration Act in Civil and Commercial 
Matters, June 1995, vol. 12, no. 2, Journal of International Arbitration, p. 101. 

19 NATTIER, Frank E., supra note (17), p. 411. 

20 The 13chnan Judicial Code, Art. 1717. 
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An application for setting aside shall be made to the District Court with 
whose Registry the original of the award shall be deposited by virtue of 
Article 1058 (1).,, 21 

Some other countries, such as Egyp t22 and France give the power to decide t-1) I 

the request for challenge of the national arbitral award to the Court of Appeal of the 

place where the arbitral award is made. For example, the French Code of Civil 

Procedure explicitly provides that: 

Appeals and motions to set aside shall be brought before the Court of 
Appeal within whose district the arbitral award was rendered. ' 23 

In England, the new Arbitration Act of 1996 expressly states that the High 

Court or a county court has the jurisdiction to decide the request for challenge of the 

arbitral award submitted by either of the parties to the dispute, almost always the 

losing party. 
24 

According to the above arbitration laws, the losing party is obliged to bring 

the request for challenge of the arbitral award before the court at the place in which 

the arbitral award was made. Therefore, if he has submitted the request for challenge Z: ) 

to another court, such court will refuse to hear this request because it does not have 

the jurisdiction. 

The court having jurisdiction to decide the request for challenge of the arbitral 

award has a broad power to accept or refuse the request whereby it will rnake sure 

whether there are sufficient reasons to accept the request and it may then remit the 

award to the arbitral tribunal for reconsideration, or set it aside and decide the dispute 

or submit the dispute to a new arbitral tribunal. 

2' The Netherlands Arbitration Act of 1986, Art. 1064 (2). 

22 EL-AHDAB, Abdul Hamid., supra note (18), p. 100. 

23 The French Code of Civil Procedure of 1980, Art. 1486. 

24 The new English Arbitration Act of 1996, Sec. 105. 
Zý 
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7.2.1.3 Reasons for challenge 

The reasons, for which it is possible to challenge the arbitral award, vary from 

one country to another. In general, the national arbitration law of each country often 

states specific reasons for challenge of the arbitral award. 
It is highly desirable to indicate the most important reasons for challenge of 

the arbitral award Which are included in most national arbitration laws of various 

countries as fo IIOWS: 25 

I- If the arbitral award was rendered without the existence of an arbitration 

agreement or if the agreement to arbitrate was null and void or expired. 
2- If either party to the dispute was fully or partially under incapacity 

according to the law governing the arbitral process. 

3- If aspects of the award did not fall within the scope of the arbitration 

agreement, or if the arbitral tribunal exceeded its jurisdiction or if it 

omitted to decide some aspects which were within the scope of jurisdiction. 

4- If the constitution of the arbitral tribunal or the appointment of a sole 

arbitrator was made in a manner contrary to the agreement of the parties or 

contrary to the provisions of the applicable law. 

5- If the award does not contain the major elements required by the law 

governing the arbitration, such as if the award does not contain the reasons, 

the signature, names, addresses of the arbitrators, a summary of the claim 

of the parties, or the date and place where it was rendered. 

6- If the award was rendered through the corruption or fraud of the party in 

whose favour it was made. 
26 

25 For further details, MATRAY, Lambert., International Handbook on Commercial Arbitration, 
Belgium, Deventer, The Netherlands, Kluwer Law & Taxation Publishers, 1984, pp. 21-22; 
DAVIDSON, Fraser., International Commercial Arbitration: Scotland and the UNCITRAL 
Model Law, Edinburgh, Scotland, W. Green, 199 1, pp. 197-2 10; EL-AHDAB, Abdul Hamid., 

supra note (18), pp. 97- 100; also THOMAS, D. Rhidian., International Commercial 
Arbitration Agreements and the Enforcement of Foreign Arbitral Awards-A commentary on the 
Arbitration Act 1975,198 1, Lloyd's Maritime and Commercial Law, pp. 34-37. 

There are also other reasons for challenge of the arbitral awards. It can be surnmarlsed as follows: 

(a)- If the arbitral tribunal did not comply with the provisions of the law goveming the n 
subject-i-natter of the dispute. 
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Moreover, the court may set aside the arbitral award on its own initiative if 
such award is contrary to public Policy or if the subject-matter of the dispute is not 
capable of settlement by arbitration. 

In fact, a national arbitration law of each country often states some not all of 
these reasons for challenge of the arbitral awards. 

Some countries, such as Switzerland tend to reduce the reasons on which the 
arbitral award may be challenged in an endeavour to make the arbitration as a manner 

27 
of settling the disputes more effective. 

7.2.1.4 Methods of challenge 

There are certain methods, such as setting aside and review by which either of 
the parties may challenge the arbitral award before the court having jurisdiction to 
hear the challenge. The ma. or methods of challenge of the arbitral awards are as i 

follows: 

7.2.1.4[i] Setting aside of the arbitral award 

Either of the parties to the dispute has the right to have recourse to this 

method by submitting a request for setting aside of this award to the competent 

(b)- If the award violated the arbitration proceedings determined by the parties in the 
arbitration agreement or the proceedings mentioned in the law governing the arbitral 
process. 

(c)- If either party to the dispute was unable to present his defence as a result of not being 
duly notified of the appointment of an arbitrator, or the arbitration proceedings. 

(d)- If the award was based on evidence which has been judicially declared or recognised as 
being false. 

(e)- If the award was based on testimony judicially declared false. 
(f)- If after the award was made, there has been discovered new evidence which would have 

had a decisive influence on the arbitral award. 
(g)- If after the award was made, there has been found out that one of the parties to the 

dispute retained decisive evidence on the award. 
(h)- If an arbitrator has rnisconducted himself or the arbitration proceedings, such as if the 

I 
arbitrator received documents frorn one party without showing them to the other. 

(i)- Ifthe text of the arbitral award is contradictory in itself. 

27 CRAIG, W. Laurance, PARK, William W. & PAULSSON, Jan., supra note (5), p. 549. 
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authority, such as the court, when one or more serious reasons for setting, aside of the Z: ý 
arbitral awards appears. For example, when there is non-existent. void or expired 

arbitration agreement, or the arbitral award contains no reasons or it is not signed by 

the proper number of arbitrators. 

Setting aside of the arbitral award will not often lead to remission of the 

award to the same arbitral tribunal for reconsideration. Where there is no remission 

the parties to the dispute will be without any award and they may submit the dispute I 

to a new arbitral tribunal or to the court for its decision. However, if a part of the 

arbitral award, which deals with separate issues of the dispute, is set aside the 

competent authority may remit the whole award to the arbitral tribunal for 

consideration and modification of this part. 

In addition, the competent authority such as the court may grant the arbitral 

tribunal the opportunity to contest the grounds on which setting aside is sought. 

However, if the tribunal refuses to take advantage of this opportunity the competent 

authority will decide the request for setting aside of the arbitral award. Tile 

UNCITRAL Model Law of 1985 explicitly states this. 28 

7.2.1.4[ii] Review of the arbitral award 

This method is resorted by either of the parties to the dispute, when there is a 

mistake in the application of one of the questions or provisions of the law governing 

the dispute or the arbitration, in spite of the diligence of the arbitrators. In this case, 

either of the parties to the dispute may bring a request for review of the arbitral award 

to the competent authority, such as the court, which will not set aside the award, but 

it will remit it to the arbitral tribunal for its reconsideration and modification 

according to the directions of the court. In England, the court remits the arbitral 

award to the arbitrators for reconsideration more often than it sets aside this award or 

declares the award to be of no effect because the remission of the award will save the 

28 The UNCITRAL Model Law of 1985, Art. 34 (4). 
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time and money of the parties to the dispute . 
29The 

new English Arbitrati C) ion Act of 
1996 explicitly confirms that matter. 30 

Countries differ in respect of the adoption of one or more methods of 
challenge of the arbitral awards. Some countries, such as Egypt adopt only one 
method by which the parties to the dispute can challenge the arbitral award. For 

example, the new Egyptian Arbitration Act of 1994 indicates the reasons for setting 
aside or nullity of the arbitral award, but this Act does not admit the method of 
review of the arbitral award. It expressly provides that: 

(I)- Arbitral awards rendered in accordance with the provisions of the 
present Law may not be challenged by any of the means of recourse 
provided for in the Code of Civil and Commercial Procedures. 

(2)- An action for the nullity of the arbitration award may be instituted 
11 in accordance with the provisions of the following two articles. "' 

As well, countries which have adopted the UNCITRAL Model Law of 1985, 

such as Scotland because according to Article 34 of this Law, the challenge of the rý$ 
arbitral award may be made only by an application for setting aside. 

Some other countries, such as Switzerland, adopt both methods of challenge 

of the arbitral award (setting aside and review). There are specific reasons upon 

which the parties to the dispute may set aside or review the arbitral award. In 

Switzerland, for instance, the arbitral award may be set aside if one of the following 

reasons appears: 

If the arbitral tribunal was improperly constituted. 

If the arbitral tribunal erred as to its jurisdiction. 

- If the tribunal decided matters not referred to it. 

If it did not respect the due rights of a party to the dispute. 

If it awarded a party something more or different from that claimed without C 
authorisation. 

29 WALTON, Anthony & VITROIA, Mary., supra note (6), p. 396. 

30 The new English Arbitration Act of 1996, Sec. 68 (3). 
1 

31 The new Egyptian Arbitration Act of 1994, Art. 52. 
C7 
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- If it made an arbitrary award. 

- If it rnade the award after the expiry of its mission. 

- If it did not comply with the provisions required in the form of the award. 

- If it fixed its fees at a manifestly excessive level. 

If the court accepts this request it will set aside the arbitral award. In this case, 

the parties to the dispute will be without any award and they may then -submit the 

case to a new arbitral tribunal or to the court for deciding the dispute. 

Moreover, in Switzerland, either party to the dispute can submit a request for 

review of the arbitral award when one of the following reasons arises: 

- If the arbitral award was affected by criminal acts, such as fraud. 

- If it was rendered in ignorance of decisive evidence existing prior to the 

award where the claimant did not present it during the arbitration 

proceedings. 

If the court accepts the request for review of the arbitral award. it will remit 

such award to the same arbitral tribunal for reconsideration. 32 

In Sweden, the arbitral award may be challenged only for procedural defects 

which can be classified into two types: those that render an award void and those that 

render it voidable. An arbitral award may be void where there was no valid 

arbitration agreement, where the subject-i-natter of the dispute was not arbitrable, 

where the award was not in writing or signed by at least a majority of the arbitrators, 

or where the award has been procured by fraud, bribery, or criminal inci& nt. 33 

An arbitral award may also be voidable where the arbitral tribunal has acted 

outside the scope of its mandate, where the award was made after the expiry of the 

time limit, where the award was rendered in a case in which Sweden was not the 

proper forum, where an arbitrator was appointed improperly or where any other 

procedure irregularity occurred, in all probability, it may be assurned to have 

influenced the award. 34 

32 For details, CRAIG, W. Laurance, PARK, W, 11, am W. & PAULSSON, Jan., supra ncte (5), 

pp. 550-52. 

33 The Swedish Arbitration Act of 1929, Sec. 20. 

34 Ibid., Sec. 2 1. 
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On the other hand, in certain countries, such as the United States, sorne 

reasons, for example that there is not an arbitration agreement or tile arbitral tribunal 
is without jurisdiction, which may lead to set aside the arbitral award. should be 

raised at an earlier stage before the issue of the arbitral award or a party to the dispute 

would be considered to have waived the right to challenge on those reasons if he 

participated in the arbitration proceedings. 35 

7.2.1.5 Time limits for challenge 

Most countries, which admit the possibility to challenge the arbitral award, 

specify a limited period within which the request for challenge of the award must be C-) 

submitted to the competent authority. For example, in England, the law provides that 

any application or appeal of an arbitral award must be made within twentv eight days 

of the date of the award. 36 In France, the law requires that the request for challenge of C 
the arbitral award should be referred to the competent authority as soon as the award 

has been made. But, before one month from the notification of such award to the 

parties. 37 In Sweden, the request for challenge of the award should be made within 

sixty days from the time that the parties to the dispute received an original or certified 

copy of the award. 38 

In countries, which admit two methods of challenge of the arbitral award, the 

tirne limit for challenge differs according to the kind of the method of challenge. For 

example, in Switzerland, a party may make a request for setting aside of the arbitral C) 

award within thirty days from the notification of the award to the parties to the 
39 

dispute, if there is one of the reasons for setting aside of the award appears. Whilst 

if a party wishes to review the arbitral award the request for this review should be 

3i HOLTZMANN, Howard M., supra note (14), p. 28. 

36 The new English Arbitration Act of 1996, Sec. 70 (3). 

37 The French Code of Civil Procedure of 1980, Art. 1486. 

38 The Swedish Arbitration Act of 1929, Sec. 21. 

39 The Swiss Concordat Arbitration Act of 1969, Art. 37. 
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brought within sixty days of the date on which the party becomes aware of the 

reasons for review, but no later that five years after notification of the arbItral 
40 

awar . 
Further, in certain countries, such as Belgium, the length of the time limit for 

challenge of the arbitral award varies according to the nature of the reasons for 

challenge. The Belgian Judicial Code, for instance, distinguishes in its Article 1707 

between three cases: 

I- A request for challenge of the arbitral award must be made within three 

months either from the date of the fraud, the document, or the other piece of evidence 

is discovered, or from the date the evidence was declared false or recognised as false, 

provided that a period of five years from the date the award was notified has not 

expired. 

2- A request for challenge of the arbitral award must be made within three 

months from the day on which the award is notified to the parties to the dispute when 

this request is based on one of the following reasons: the arbitration a-greement is 

invalid, or the tribunal has exceeded its jurisdiction, or it has omitted to decide 

certain points of the dispute, or the award was made by an arbitral tribunal 

improperly constituted, or if the parties have not been given an opportunity to present 

their case and defence, or the award was not made in writing or lacked tile required 

number of signatures, or the reasons for the award have not been stated or the award 

contains conflicting provisions. 

3- There is no particular time limit, when the arbitral award is challenged on 

the basis of the non-arbitrability of the dispute or the fact that it is contrary to public 

policy. In this case, the judge may examine these reasons on his own motion. 

The question may arise in respect of the validity of the request for challenge 

of the arbitral award when this request is made after the expiry of the time limit for 

the challenge of the award. 

In this case, the competent authority, such as the court has two alternatives: it 

may accept to hear the request for challenge or it may refuse that and then issue an 

-W Ibid., Art. 42. 
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enforcement order of such award. In fact, the decision of the competent authority wi II 

depend on the provisions of the applicable law of the arbitral process, and the 

circumstances and reasons which lead to refer the request for challenge after the time 

limit of the challenge. 

Countries adopt different positions in respect of this question. Certain 

countries, such as Sweden consider that the right to challenge the arbitral award will 
be lost in this case. The Swedish Arbitration Act of 1929 explicitly states that: 

An action to challenge the award must be commenced within sixty days 
from the time when the party received an original or a certified copy of 
the award. A party who fails to observe the said time limit forfeits his 
right to challenge the award. 41 

However, in some other countries, such as Yemen, the court may accept the 

request for challenge of the arbitral award even if it was made after the expiry of the 

time limit of challenge, when there is a justified reason, such as a case of force 

inajeure which will be appreciated by the court. The Yemeni Arbitration Act of 1992 

expressly provides that: 

The Court may accept a request for avoidance after the time-period if this 
delay is due to a case offorce 7najeure and the request for setting aside is 
made as soon as possible after disappearance thereof. 142 

Moreover, in many other countries, such as France and Scotland the 

arbitration laws are silent in respect of this question. However, it can be concluded 

that the courts will not accept the request for challenge of the arbitral award 

presented after the expiry of the time limit of the challenge because the challenge of 

the award is considered exceptional and that will lead to save the time and reduce the 

expenses of the arbitration. 

41 The Swedish Arbitration Act of 1929, Sec. 21. 

42 The new Yemem Arbitration Act of 1992, Art. 54. 
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In England, the court may accept the request for challenge of the arbitral 

award brought after the expiry of the time limit of challenge, if the losing party can 

persuade the court that there are serious and justified reasons leading to this delay. 43 

7.2.1.6 Procedure for challenge 

When the losing party submits a request for challenge of an arbitral award to 

the competent authority, such as the court this request will be notified to the other 

party according to the procedure stated in the applicable law. The competent 

authority to decide this request usually complies with the same procedure applied to 

the challenge of a judicial award. 

The national arbitration laws, and institutional and international rules of 

arbitration do not require any special form in the application for challenge of the 0 
arbitral award. However, the application should contain the reasons on which the 

losing party bases his challenge to the arbitral award. The UNCITRAL Model Law of 

1985 requires that. 44 

The competent authority usually decides the request for challenge on the basis 

of the file of the case alone without additional pleadings. 45 

7.2.1.7 Effects resultingfrom challenge 

When the request for challenge of the arbitral award is referred to the 

competent authority, enforcement of such award will be suspended, unless the 

arbitral tribunal has granted provisional enforcement. As well, the competent 

authority may request the applicant making the challenge to give security for the 

expenses of the challenge and to pay into the court or otherwise secure the amount of 

43 For further details, WALTON, Anthony & VITROIA, Mary., supra note (6), pp. 442-44. 

" The UNCITRAL Model Law of 1985. Art. 34 (2) a. 

45 NATTIER, Fran k E., supra note ( 17). p. 412. 
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the arbitral award for making sure that the request for challenge is serious and is not 
for the purpose of delay. In this case, the competent authority may suspend tile order 

of provisional enforcement. 

Many countries, such as France, provide for the suspension of enforcement of 

the arbitral award when such award is challenged before the competent authorlty. The 

French Code of Civil Procedure, for instance, states that: 

Execution of the arbitral award is suspended for the period during, which 
these means of recourse may be exercised. Exercise of such recourse has a 
suspensive effect as wel .. 

), 46 

However, in some other countries, such as Egypt, the challenge of the arbitral 

award does not lead to suspend enforcement of such award, unless the applicant of 

the challenge has requested the suspension of enforcement of the award in his 

request. The new Egyptian Arbitration Act of 1994, for instance, provides that: 

The filing of an action for nullity does not suspend the enforcement of 
the arbitral award. Nevertheless, the court may order said suspension 
if the applicant requests it in his application and such request is based 

,, 47 
upon serious grounds. 

Sornetimes, the competent authority, such as the court may suspend the 

challenge proceedings to give the arbitral tribunal the opportunity to contest the 

reasons for challenge. However, if the arbitral tribunal refuses to take advantage of 

this opportunity the competent authority will decide the request for challenge and set 

aside the arbitral award. 48 

In fact, when a party to the dispute makes a request for challenge of an I'D 
arbitral award the competent authority will have two alternatives. It may refuse or 

accept the request. If the competent authority refuses the request, the arbitral award 

will be immediately confirmed and the authority will issue an enforcement order of 

" The French Code of Civil Procedure of 1980, Art. 1486. 

47 The new Egyptlan Arbitration Act of 1994, Art. 57. 

48 DAVIDSON, Fraser., supra note (25), p. 213. 
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such award. However, if the competent authority accepts the request, the arbitral 

award will be set aside and lose its legal validity and effects. III this case. the parties 

to the dispute have certain choices. They may remit the dispute to the arbitral tribunal 

which will still have its original powers, but it should not exceed the scope of the 

order of the competent authority, or they may submit the dispute to a new arbiti-al 

tribunal which will decide the dispute anew or they may refer It to the same 

competent authority for its decision. 

On the other hand, in many countries, such as France, it is possible that the 

competent authority, such as the court may decide by its own motion to hear the case 

anew when it sets aside the arbitral award. The French Code of Civil Procedure, for 

instance, explicitly provides that: 

Whenever a court seized of motion to set aside does set the award aside, it 
decides on the merits of the case within the limits of the arbitrator's 

49 
mission, unless the parties are agreed to the contrary . 

However, certain other countries, such as Switzerland do not allow the 

competent authority, such as the court to modify or decide the arbitral award by its 

own motion when it sets aside that award. 50 In this case, the parties to the dispute 

have the choice to submit the dispute to a new arbitral tribunal or to the court for its 

decision. 

Moreover, in some other countries, such as England, there are two stages in 

respect of the request for challenge of the arbitral award. The first is the loser argues 

before the competent authority that there are serious reasons why the authority should 

allow him to make the request for challenge. The second stage is when the competent 

authority accepts this request it will determine the matters. 51 

49 The French Code of Civil Procedure of 1980, Art. 1485. 

50 CRAIG, W. Laurance, PARK, William W. & PAULSSON, Jan., supra note (5), p. 5 -; I- 

51 MARSHALL, Enid A., Gill: The Lan, of ArbitratiOll, 3rd Ed., London, Sweet & Nla\kvell, 1983, 

p. 93. 
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7.2.1.8 Other questions concerning challenge 

There are some questions which may arise in respect of the challenge of a 

national arbitral award. For example, the arbitral award may sometimes contain 

several decisions which deal with separate issues of the dispute. If the request for 

challenge of this award relates to certain of these decisions, it is possible to set aside 

only that part of the arbitral award which concerns the challenged decisions, and the 

other part remains valid. 52 

The question may arise as to the ability of a third party to challenge the 

national arbitral award. 

The arbitral award usually only affects the parties to the arbitration 

agreement, but a third party may challenge the award when he has a legitimate 

interest in such challenge. The French Code of Civil Procedure gives a third party the 

ability to attack the arbitral award by submitting a special recourse called tierce 

opposition to the court. 53 

Sometimes, an arbitrator may die after the issue of the arbitral award. In this 

case, if either of the parties to the dispute challenges the arbitral award and the 

competent authority accepts such challenge and sets aside the arbitral award, it may 

then remit the dispute to a new arbitrator who will be appointed by the parties or by 

the competent authority itself, where the parties are unable to agree upon a new 

arbitrator, or the competent authority may decide the dispute if it has the power to do 

so. 

On the other hand, the question which may arise is whether or not the parties 

to the dispute can appeal the decision of the court concerning tile request for 

challenge of the arbitral award. 

Many countries, such as Egypt and France are silent in respect of this 

question. However, according to some other countries, such as England. it is possible 

for the parties to the dispute to appeal the decision of the High Court regarding the 

52 WALTON, Anthony & VITROIA, Mary., supra note (6), pp. 430-31. 

. 53 The French Code of Civil Procedure of 1980, Art. 1481. 
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request for challenge of the arbitral award before the Court of Appeal in two 

situations as follows: 

a- When the High Court or the Court of Appeal gives leave. 
b- When it is certified by the High Court that the question of ]aw to which its 

decision relates either is one of general public importance or is one whicli for some 
other special reason should be considered by the Court of Appeal. " 

It seems that leave to appeal the decision of the court concerning the request 11 
for challenge of the arbitral award may reduce the efficiency of the arbitration as a 
means of settling the disputes because such leave will tend to lengthen the arbitral 

process and increase the expenses of the arbitration. 

7.2.1.9 Res judicata 

The plea of resjudicata is a plea in bar of any subsequent litigation in regard 

to the same determined matter between the same parties, their successors, 

representatives or assignees on the same grounds. 55 

When the arbitral award becomes resjudicata neither party to the dispute can 

bring the same dispute decided by the arbitral tribunal to the courts or to a new 

arbitral tribunal to hear again. In this case, the judge must refuse to examine the 

subject-matter of the dispute itself because it has been resolved by the arbitration and 

acquired the status of resjudicata. 
The main aims of resjudicata are the losing party cannot start a new litigation 

or arbitration against the other party in respect of the same dispute, and the members 

of the arbitral tribunal have lost their jurisdiction with respect to such dispute after 

making the arbitral award. 

The concept of res judicata is known in most civil law countries. such as 

Belgium, France and Germany where the award has the authority of i-es judicata as 

54 The new English Arbitration Act of 1996, Secs. 67,68 & 69. 

-55 For details, DICKSON, William G., A Treatise on the Lmv of Evidence n Scotland, vol. 1, 
Edinburgh &- Glasgow, T. &T. Clark, 1887, pp. 266 et esq. 
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soon as it has been rendered by the arbitral tribunal. 56 However, in certain other 
countries, such as Yemen, the arbitral award becomes resjudicata W'he" it becornes 

enforceable after the expiry of the time limit for challenge of such award or when a 
request for challenge has been refused. 57 

In common law countries, the concept of res judicata would seem to be 

unknown but the analogous doctrine of estoppel by record used. However. this latter 
doctrine cannot apply before the award has been declared executory by a public 

authority. 58 In fact, common law countries, such as England adopt the same concept 

of resjudicata which is known in civil law countries without the need to declare ail 

award executory by a public authority . 
59 

7.2.2 Challenge of foreign arbitral awards 

A foreign arbitral award issued in a country other than the country in which 
its enforcement is sought, or according to a foreign arbitration law or one of the 

international and institutional rules of arbitration may be challenged by either of the 

parties to the dispute before the competent authority, such as the courts of the country 

where it was made. 

This sub-section will deal with the different positions of the arbitration laws 

of various countries, and international and institutional rules of arbitration in respect 

of the question of challenge of foreign arbitral awards. As well, it will concentrate 

on the aspects which differ from those which apply to in the case of challenge of 

national arbitral awards which had been set forth in the above sub-section. 60 

56 DAVID, Ren6., supra note (1), p. 356. 

EL-AHDAB, Abdul Hamid., Tile New Yemeni Arbitration Act, June 1994, vol - 11. no. _,, 
Journal 

of International Arbitration, p. 66. 

58 DAVID, Ren6., supra note (1), p. 356. 

59 For further details, HOWARD, M. N., CRANE, Peter & HOCHBERG, Daniel A., Phipsoll oil 
evidence, 14th Ed., London, Sweet & Maxwell, 1990, pp. 850 et esq. 

60 See above, pp. 340 et esq. 
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Some countries, such as Australia, Greece 61 
and Bel O'l UM62 do not allow Z7ý 

challenge of a foreign arbitral award before their courts. By contra.. "t, some other 

countries, such as Egypt63 and Sweden 64 
give the parties to the dispute the right to 

challenge a foreign arbitral award when it is made in their territories or when its 

enforcement is sought inside them. Such countries usually provide for a specific 

court which has the competence to decide the request for challenge of a foreign 

arbitral award. For example, the new, Egyptian Arbitration Act of 1994 gives the 
jurisdiction to the Cairo Court of Appeal, unless the parties to the dispute agree upon 
the competence of another appellate court in Egypt. 65 

Certain other countries, such as France distinguish between the arbitral award 

issued inside France in an international arbitration 66 and the foreign arbitral award 

issued outside France. The former may be challenged before the Court of Appeal 

having jurisdiction at the place where this award was made, whereas the later is not 

subject to challenge by the parties to the dispute in France. 67 

On the other hand, some institutional rules of arbitration, such as the ICC 

Arbitration Rules and the LCIA Arbitration Rules 68 do not permit that the arbitral 

award made according to their rules is challenged by either of the parties to tile 

dispute. They consider the parties to the dispute have waived the right to challenge 

when such parties have selected these rules as the rules governing the arbitral 

process. The ICC Arbitration Rules, for instance, explicitly state that: 

61 RUBINO-SAMMARTANO, Mauro., International Arbitration Law, Deventer, The Netherlands, 
Kluwer Law & Taxation Publishers, 1990, pp. 470-73. 

62 STORME, Marcel. & DEMEULENAERE, Bernadette., International Commercial Arbitration in 
Belgium, Deventer, The Netherlands, Kluwer Law & Taxation Publishers, 1989, p. 84. 

63 EL-AHDAB, Abdul Hamid., supra note (18), p. 100. 

('4 DAVID, Ren6., supra note (1), p. 382. 

6S The new Egyptian Arbitration Act of 1994, Art. 9. 

An arbitral award issued in France is considered as an international arbitral award when it relates 
to a dispute which implicates international trade interests. 

67 CRAIG, W. Laurance, PARK, William W. & PAULSSON, Jan., supra note (5), pp. 494-95. 

68 The LCIA Arbitration Rules, Art. 16 (8). 
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By submitting the dispute to arbitration by the International Chamber 
of Col-nmerce, the parties shall be deemed to have undertaken to carry 
out the resulting award without delay and to have waived their right to 
any form of appeal insofar as such waiver can validly be made. "ý9 

In addition, certain institutional rules of arbitration, such as the AAA 

Arbitration Rules are silent in respect of the possibility to challenge the arbitral I 

awards made according such rules. However, it is, in principle, possible to challenge 

the arbitral awards. 
70 

Many international conventions governing arbitration give the parties to the 

dispute the right to challenge the arbitral award. For example, the Washington 

Convention of 1965 provides that: 

Either party may request annulment of the award by an application in 
writing addressed to the Secretary -General. 5)71 

As well, the UNCITRAL Model Law of 1985 grants the parties to the dispute 

the right to challenge of the arbitral award before the court of the country where the 

arbitration took place. It explicitly states that: 

Recourse to a court against an arbItral award may be made only by an 
application for setting aside. , 72 

7.2.2.1 Waiver of challenge 

The parties to the dispute may agree to waive the right to challenge a foreign 

arbitral award and they may consider that award as a final and enforceable award. 

69 The ICC Arbitration Rules, Art. 24 (2). 

70 HOLTZMANN, Howard M., supra note (14), p. 27. 

71 The Washington Convention of 1965, Art. 52 (1). 

72 The UNCITRAL Model Law of 1985, Art. 34 (1). 
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Some countries, such as Egypt are silent with respect to the ability of the 

parties to the dispute to waive the right to challenge foreign arbItral awards. 
However, some other countries give the parties the opportunity to waive the right to 

challenge foreign arbitral awards by making an exclusion agreement before or after 
the commencement of the arbitration or the dispute arises. 

In Switzerland, the Swiss Private International Law Act of 1987 expressly 

gives foreign parties to the dispute, who do not have a habitual residence or a 
business establishment in Switzerland, the possibility to walve the right to challenge 
their arbitral award or they can limit the reasons for challenge by concluding a 

written exclusion agreement. 73 

Most international and institutional rules of arbitration, such as the 
Washington Convention of 1965 and the UNCITRAL Model Law of 1985 do not 

contain any provision in respect of the ability of the parties to the dispute to waive 

their right concerning the challenge of foreign arbitral awards. 

7.2.2.2 Competent authority to decide the challenge 

In principle, the parties to the dispute bring the request for challenge of a 
foreign arbitral award before the competent authority, such as the court of the country 

in which the arbitral award was made. However, in international arbitration, the 

parties to the dispute have the right to select a procedural law different from the law 

of the place of arbitration as the law governing the arbitral process. Therefore, the 

request for challenge of a foreign arbitral award may have to be addressed to the 
74 

court of the country whose procedural law has been applied . 
Many countries, such as France 75 give the jurisdiction to hear the request for 

challenge of a foreign arbitral award to the Court of Appeal of the place where such 

award is made. As well, some other countries, such as Egypt determine a speci fic 

73 The Swiss Private International Law Act of 1987, Art. 192 (1). 

74 RUBINO-SAMARTANO, Mauro., supra note (61), p-463- 

75 The French Code of Civil Procedure of 198 1, Art. 1505. 
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court of appeal as the competent authority to decide the request for challen2e of 
foreign arbitral awards. The new Egyptian Arbitration Act of 1994 specifi the Cairo 

Court of Appeal as the court having jurisdiction over the request for challenge of 
foreign arbitral awards, unless the parties to the dispute have agreed upon another 
Egyptian court of appeal . 

76 

In international Commercial arbitration, the parties to the dispute have a 
freedom to select a procedural law of a country other than that in which the 

arbitration takes place, as the law which governs the arbitral process. Accordingly, 

challenge of arbitral award issued in international commercial arbitration may be 

made before the court of the place of arbitration or the court of the country whose 

procedural law governs the arbitral process. For example, the New York Convention 

of 1958 itself recognises that recognition and enforcement of a foreign arbitral award 

may be refused on the basis that the award has been set aside or suspended by the 

competent authority of the country in which, or under the law of whicli. the award 

was made. 77 

If the law of a particular country contains specific procedures which the 

parties prefer, the parties may select only these procedures rather than the whole law 

of procedure which may conflict with the law of the country where the arbitration 

takes place. 78 

The Washington Convention of 1965 reserves the challenge of the arbitral 

awards to its Centre. It explicitly states that: 

Either party may request annulment of the award by an application in 
,, 79 

writing addressed to the Secretary-General . 

As well, the arbitration rules of sorne international trade assoc, atlons, such as 

the GAFTA Arbitration Rules allow to the parties to the dispute to challenge the 

76 The new Egyptian Arbitration Act of 1994, Art. 9. 

77 The New York Convention of 1958, Art. V (1) e. 

78 REDFERN, Alan & HUNTER, Martin., supra note (12), p. 43 1. 

79 The Washington Convcntion of 1965, Art. 52 (1). 
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arbitral awards issued under these rules before a Board of Appeal which is appointed 

according to such Rules. 80 

7.2.2.3 Reasons for challenge 

Many countries, such as Egypt do not distinguish between the reasons for 

challenge of foreign arbitral awards and those for challenge of national arbitral 

awards. 81 

Certain other countries, such as France and Switzerland determine specific 

reasons on which either of the parties to the dispute can challenge international 

arbitral awards rendered in their territories. These reasons can be surnmarised as 

follows: 

- If the arbitral tribunal issued its award in the absence of an arbitration 

agreement or on the basis of a void or expired agreement. 

If the arbitral tribunal was irregularly composed or the sole arbitrator 

irregularly appointed. 

If the arbitrator violated the mission conferred on him. 

- If due process was not respected. 

- If the recognition and enforcement would be contrary to international public 

policy. 
82 

Also, many international conventions governing the arbitration contain 

provisions which determine the reasons on which the arbitral awards may be 

challenged by either of the parties to the dispute. For example, the Washington 

Convention of 1965 specifies the following reasons: 

The arbitral tribunal was not properly constituted. 

The arbitral tribunal has manifestly exceeded its powers. 

80 For details, the GAFTA Arbitration Rules, Art. 8 (2). 

81 The new Egyptian Arbitration Act of 1994, Art. 53. 

82 The French Code ot'Civil Procedure of 198 1, Art. 1502; also tile Swiss Private International 

Arbitration Law Act of 1987, Art. 190 (2). 
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- There was corruption on the part of a member of the tribunal. 

- There has been a serious departure from a fundamental rule of procedure. 

- The award has failed to state the reasons on which it is based S3 

Moreover, the UNCITRAL Model Law of 1985 expressly states specific 

reasons for challenge of the arbitral award. The competent authority may accept to 

decide the request for challenge of the arbitral award at the request of either of the 

parties to the dispute when one of the following reasons appears: 84 

If one of the parties was under some incapacity. 

If the arbitration agreement is void or expired according to the applicable 

law of the arbitration. 

- If the party making the request for challenge was not granted proper notice 

of the appointment of an arbitrator or the arbitral procedures or was 

otherwise unable to present his case. 

- If the arbitral award deals with a dispute not falling within the terms of the 

arbitration agreement, or contains decisions on matters beyond the scope of 

the arbitration agreement. 

- If the constitution of the arbitral tribunal or the arbitration proceedings was 

not in accordance with the arbitration agreement. 

Moreover, according to this Law, the competent authority, such as the court 

can set aside the arbitral award by its own motion if it finds that the subject-matter of 

the dispute is not capable of settlement by arbitration under the law of the country 

where the award is enforced or if this award is contrary to public policy of the 

country where enforcement of the award is sought. 

011 
10M., 83 The Washington Convention of 1965, Art. 52 (1). For further details, PIRRWITZ Bi 

Annitlinent of ArbitralAwards UnderArticle 52 of the Washington Convention on the 

Settlement of Investment Dispittes Between States and National of Other States, Winter 1988, 

vol. 23, no. 1, Texas International Law Journal, p. 83. 

84 The UNCITRAL Model Law of 1985, Art. 34 (2). 
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7.2.2.4 Time limits for challenge 

In general, there is a specific period within which either of the parties to the 
dispute may challenge a foreign arbitral award or this award will be final and 

enforceable. 
Many countries, such as Egypt determine the same time limit within which it 

is possible to challenge the arbitral awards, whether these awards are national or 
foreign. The new Egyptian Arbitration Act of 1994 does not distinguish between Z7 
national and foreign arbitral awards with respect to the reasons for challenge, the 

time limits and the procedure of challenge. It provides that: 

The action for nullity of the arbitral award must be brought within the 
ninety days following the date the notification of the arbitral award to 
the party against whom it was rendered. , 85 

As well, the French Code of Civil Procedure requires that an arbitral award, 

whether national or international must be challenged within the month following 

notification of such award and its exequatur to the parties to the dispute. 8ý' 

Moreover, some international conventions and rules of arbitration. such as the 

Washington Convention of 1965 and the UNCIFFRAL Model Law of 1985 87 state a 

specific period for challenge of foreign arbitral awards, but the beginning of this I 
period varies according to the nature of reasons for challenge. For example, the 

Washington Convention of 1965 states that: 

The application shall be made within 120 days after the date on which 
the award was rendered except that when annulment is requested on the 
ground of corruption such application shall be made within 120 days after 
discovering of the corruption and in any event within three years of the date 

on which the award was rendered. , 88 

85 The new Egyptian Arbitration Act of 1994, Art. 54 (1). 

86 The French Code of Civil Procedure, Arts. 1486 & 1505. 

87 Tile UNCITRAL Model Law of 1985, Art. 34 (3). 

88 The Washington Convention of 1965, Art. 52 (2). 
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The question which may arise is whether or not the request for challen-g-e of a 
foreign arbitral award is valid, when it is made after the expiry of the time limits for 
it. 

Certain arbitration laws, such as the French Code of Civil Procedure provide 
that challenge of an international arbitral award rendered in France will be barred, if 
the request for such challenge has been brought after the expiry of the period 
specified in the Act. It explicitly provides that: 

Such action (an action to set aside) may be heard as soon as the award has 
been rendered; it is barred if it has not been brought within the nionth 
following notification of the award and its exequatur. 1,89 

Some international conventions of arbitration, which determine a specific 

period for challenge of the arbitral awards, such as the Washington Convention of 
1965 are silent with respect to the validity of the request for challenge subi-nitted after 
the expiry of the time limit. 

The UNCITRAL Model Law of 1985 does not allow the losing Partv to brine, 
I- 

the request for challenge of the arbitral award to the competent authority. if the time 

limit of challenge has expired. It states that: 

An application for setting aside may not be made after three months have 
elapsed from the date on which the party making that application had 
received the award. "9() 

It seems that non-acceptance of the request for challenge of the foreign 
I- 

arbitral award referred after the expiry of the time limits will support the main aims 

of the arbitration as a means of settling the disputes, particularly the speed and 

expenses of arbitration. However, it is desirable that the competent authority to hear 

such request for challenge considers the unforeseen circumstances and reasons which 

lead to such delay before refusing the request for challenge. 

S9 The French Code of Civil Procedure of 198 1, Art. 1505. 

90 The UNCITRAL Modcl Law ot'1985, Art. 34 (3). 
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7.2.2.5 Procedure for challenge 

There is not any specific form for the request for challenge of a forei Z_- ign 

arbitral award. The French Code of Civil Procedure, for instance, does not impose 

any formalities in respect of the request for challenge of an international arbitral 

award issued in France. 

The request for challenge of a foreign arbitral award should contain the 

reasons on which the challenge is based. It will be notified to the other party and the 

competent authority to hear the challenge will examine the request and the reasons 

mentioned in it. 

Moreover, some international conventions and rules of arbitration. such as the 

UNCITRAL Model Law of 1985 do not require any formalities in the request for 

challenge of the foreign arbitral award. 

However, if the challenge of the arbitral award is made under the auspices of 
ICSID the Washington Convention of 1965 contains provisions which govern the 

procedure of challenge. According to such provisions, the request for challenge 

should be submitted to the Chairman of ICSID who will appoint an ad hoc 

Committee of three persons from the Panel of Arbitrators to decide this request. The 

members of this Committee should not have the nationality of one of the arbitrators 

who have rnade the arbitral award or the nationality of one of the parties to the 

dispute, or who have been appointed as members of the Panel of Arbitrators by the 

State party to the dispute or who have been previously connected in any way with the 

dispute. 91 

7.2.2.6 Effects resultingfrom challenge 

If the request for challenge of a foreign arbitral award is referred to the 

competent authority, such as the court then the execution of the arbitral award will in 

general be suspended until the competent authority issues its decision concerning 

91 The Washington Convention of 1965, Art. 52. 
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such request because the arbitral award must be final and enforceable before its 
execution. 

The competent authority may refuse or accept the challenge of af C oreign 

arbitral award submitted by either of the parties. If it refuses the request for 

challenge, the arbitral award will be automatically confirmed and enforced. However, 

if it accepts the validity of the challenge, the arbitral award will lose its leýlal validitv 

and effects. 

In fact, the nature of the reasons, on which the request for challenge of a 
foreign arbitral award is based, affects the possibility of enforcement of such award. 
For example, when a foreign arbitral award is set aside because it is contrary to 

public policy of the country where it was made, the competent authority in the 

country where enforcement of such award is sought may issue an exequatur, even if 

this award is set aside on the basis that it is contrary to public policy of the country in 

which it was made because public policy may differ from a country to another. 

In some countries, such as France, the competent authority, for instance. Paris 

Court of Appeal may enforce a foreign arbitral award, even if it has beell set aside in 

the country where it was made. 92 As well, if the arbitral award issued in France in an 

international arbitration has been set aside by a French court, the court call not 

adjudicate the case. 93 

Indeed, the parties to the dispute have some alternatives in tills case. They 

may remit the arbitral award to the same arbitral tribunal for reconsideration, or 

submit the dispute to a new arbitral tribunal or refer the case to the court which will 

decide it in different way. 

According to the New York Convention of 1958, if the arbitral award has 

been set aside in the country where it was made, it will lose its validity and effect in 
94 

this country and also in any country which is a member in the Convention . 

92 REDFERN, Alan & HUNTER, Martin., supra note (12), p. 47 1. 

91 DAVID, Ren6., supra note (1), p. 382. 

94 The New York Convention of 1958, Art. V (1) e. 
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However, according to the European Convention of 1961, if the arbitral 
award has been set aside in the country where it was made for a reason other than the 
reasons specified in the Convention, it will not be considered in other contractim! 
countries that such award has been set aside and it may be enforced in these 

95 countries . 

7.2.3 The position in the Kingdom of Saudi Arabia 

An arbitral award is considered as a Saudi award, when it is made inside the 
Kingdom of Saudi Arabia and according to the Saudi procedural and substantive 
laws. However, it. is doubtful whether an arbitral award based on a foreign law should 
be considered as a Saudi award even if it was made inside the Kingdom of Saudi 

I 
Arabia. 96 

In fact, there are not any special arbitration rules governing foreign arbitral Z: ) -I 

awards issued inside or outside the Kingdom of Saudi Arabia. However, the 

Kingdom of Saudi Arabia has ratified some international conventions governing the 

arbitration and enforcement of foreign arbitral awards. For example, the Kingdom of 

Saudi Arabia has adopted the New York Convention on the Recognition and 

Enforcement of Foreign Arbitral Awards concluded in 195 897 and the NN"ashington 

Convention on the Settlement of Investment Disputes between States and Nationals 

98 of Other States concluded in 1965 
. 

The Arbitration Regulation of 1983 and its Implementation Rules of 1985 

govern all the aspects concerning challenge of Saudi arbitral awards. The competent 

authority to deal with foreign arbitral awards, which is the Board of Grievances, will 

()5 The European Convention of 196 1, Art. IX. 

96 SALEH, Sarnir., Commercial Arbitration in the Arab Middle East, London, Graham &-- Trotman, 
1984, p. 319. 

97 Tile Royal Decree No. M/I 1, DATED 16/07/1414 A. H. (1994 A. D. ). 

98 Tile Kingdom of Saudi Arabia signed the Washington Convention of 1965 on 28/09/1979 
In I A. D. and ratified it on 8/5/1980 A. D. 
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in practice apply the same procedure concerning the challenge of forelan 'udaments, Cý J I, 
if foreign arbitral awards submitted to it for their enforcement are challenged by 

either of the parties, unless such awards were made according to the rules of one of 
the international conventions ratified by the Kingdom of Saudi Arabia. 

The Arbitration Regulation of 1983 gives either of the parties to the dispute 

the right to challenge the national arbitral award before the authority originally 
having jurisdiction over the dispute. It explicitly provides that: 

The parties may submit their objections against what is issued by the 
arbitrators to the Authority with whom the awards were filed. "99 

One legal writer criticises giving of the parties to the dispute the right to 

challenge the arbitral award because challenge of arbitral awards will delay the issue 

of enforcement orders concerning them. Accordingly, he thinks that it would be 

better, in this case, to refer the dispute directly to the court to decide it by itself than 

refer it to arbitration. ' 00 

However, it seems that although the possibility of challenging an arbitral 

award may lead to the consumption of more time and to increase the expenses of 

arbitration, it will make the arbitrators conduct the arbitral process carefully and 

respect fundamental legal principles, especially if the competent authority is obliged 

to decide the request for challenge of the arbitral award within a specific period. 

The question which may arise is whether or not the parties to the dispute can 

waive the right to challenge the arbitral award when they enter into the arbitration 

agreement. 

In fact, the waiver of the right to challenge the arbitral award depends on the 

kind of the dispute referred to the arbitration. The parties to the dispute can waive the 

right to challenge the arbitral award concerning labour disputes according to Article 

183 (2) of the Labour and Workmen Regulation of 1969. Moreover, the Ministry of 

99 The Arbitration Regulation of 1983, Art. 18. 

100 NADER, M. J., Conciliation and Arbitration in Saudi Arabia under the Chambers of 
Commerce and Industry, Jeddah, The Kingdom of Saudi Arabia, Sahar Printing Press, Undated, 

p. 21. 
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Commerce encourages the parties to the dispute to include in the arbitration 

agreement a clause which stipulates the finality of the arbitral award and the waiver 

of the right to challenge in arbitrations which fall under its auspices, such as 

insurance arbitrations. '()' 

However, in the other arbitrations, such as those administered under the 

auspices of the Board of Grievances the authority having jurisdiction to hear the 
dispute will not respect the waiver of the right to challenge the arb1tral award 
included in the arbitration agreement. 102 This authority will retain its power to control 

the award which will only be final, when an enforcement order is made by this 

authority. 

In the Kingdom of Saudi Arabia, the arbitral tribunal does not have the power 

to decide the request for challenge of an arbitral award. As well, there is not any 

appeal arbitral tribunal which may hear such request. The competent authority, such 

as the Commercial Circuits in the Board of Grievances, usually hears the request for 

challenge of the arbitral award. The authority may refuse this request and issue all 

enforcement order or it may accept it and decide the dispute anew by itself. 

The Arbitration Regulation of 1983 expressly gives the competent authority 

the power to hear and decide the request for challenge of an arbitral award. It states 

that: 

If the parties or one of them submitted an objection against the award of the 
arbitrators within the period provided for in the preceding Article, the 
authority originally competent to hear the dispute shall consider the dispute 

and shall either dismiss the objection and issue an order for execution of the 
award, or accept the objection and decide the case. "' 03 

It is unclear whether the competent authority is authorised to make a full 

review of the merits of the dispute before rendering its decision on the request for 

101 NADER, M. J., Aspects of Saudi Arabian Law, Jeddah & Riyadh, The Kingdom of Saud I Arabia, 

1990, P. 9. 

102 LERRICK, A. & MIAN, Q. J., Saudi Business and Labour Law, London, Graharn & Trolman. 

1982, p. 193. 

103 The Arbitration Regulation of 1983, Art. 19. 
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challenge of the arbitral award or not. Indeed, there is nothing in the Arbitration 
Regulation of 1983 which limits the scope of the authority's review or gives the 

authority the power to review the merits of the dispute. Certain legal writers think 
that the competent authority may not review the merits of the dispute except in the 

event of the violation of principles of Sharlýah and of public policy. '('-' By contrast, 

some other legal writers and the practical reality confirm the ability of the competent 

authority to examine the Merits of the dispute before making its decision on the 

request for challenge of the arbitral award. 105 

In fact, it is important that the competent authority examines only the reasons 

on which the request for challenge of the arbitral award is based without reviewing 

all the merits of the dispute because this review may consume much time and 

increase the expenses of arbitration. 

On the other hand, the Arbitration Regulation of 1983 and its Implementation 

Rules of 1985 do not indicate the procedure which should be followed by the 

competent authority, when this authority decides the validity of a challenge to an zi- 
arbitral award, for example, whether the parties should appear before such authority 

or whether there should be special sessions to hear the challenge. The challenge is 

examined according to the procedure normally followed before the competent 

authority when a judgment is challenged. 

In practice, the competent authority examines the challenge made by either of 

the parties to the dispute without the presence of the parties or their representatives 

and it then issues its decision on this matter, but if the authority needs some 

clarifications concerning the challenge it may summon any party to the dispute before 

it. For example, in the case of S. T. Co. (Construction company) v. Mr. A. A. A. 

(Saudi natural person), the competent authority, which was the Commission for the 

Settlement of Commercial Disputes, examined the challenge of the arbitral award 

made by both the parties to the dispute alone without the presence of the parties and 

104 AL-SAMMAN, Yahya., The Settlement of Foreign Investment Disputes by Means of Domestic 
Arbitration in Saudi Arabia, 1994, vol. 9, Part. 3, Arab Law Quarterly, p. 234. 

105 HEJAILAN, Salah., National Reports; Saudi Arabia, 1979, vol. IV, 'Me Yearbook of 
Commercial Arbitration, p. 172. 
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rejected them save for the challenge regarding the amount of the fees of the 

arbitrators. 
106 

Moreover, the Arbitration Regulation of 1983 and Its Implementation Rules 

of 1985 fail to determine specific reasons on which the arbItral award may be 

challenged. The following reasons are normally contained in most arbitration laws of 

other countries. 107 

- Lack of a valid arbitration agreement.. 

- Constitution of the arbitral tribunal is not in accordance with the arbitration 

agreement or the mandatory provisions of the arbitration law. 

- Lack of impartiality of the arbitrator, abuse of his authority or his exceeding 
his authority. 

- An arbitral award violates mandatory rules of the Sharl'ah or public policy. 

- Form and contents of the arbitral award not in compliance with the 

requirements of the arbitration law. 

- Lack of due process, such as fair hearing. 

- Arbitration proceedings not in accordance with the arbitration agreement or 

the mandatory provisions of the arbitration law. 

It is desirable that the Saudi legislator reviews and modifies the Arbitration 

Regulation of 1983 and its Implementation Rules of 1985 by providing for some of 

the above reasons as minimum reasons for challenge of the arbitral award. 

According to Article 18 of the Regulation, the request for challenge of the 

arbitral award should be submitted to the competent authority within fifteen days 

from the date of the notification of such award to the parties to the dispute. 

The question which may arise is the validity of the request for challenge of an 

arbitral award presented after the expiry of the time limits in the Arbitration 

Regulation. 

106 The Arbitral Award No. 10/1409, dated 07/03/1411 A. H. (1991 A. D. ). 

107 VAN DEN BERG, Albert Jan., International Handbook on Commercial Arbitration, Saudi 

Arabia, Deventer, The Netherlands, Kluwer Law & Taxation Publishers, 1984. pp. 27-28; 

TURCK, Nancy B., Arbitration in Saudi Arabia, 1990, vol. 6, no. 3, Arbitration International, 

p. 290; also ALLAM, Niel F., Arbitration in the Kingdom: The New Implementation Rules, 

August 1985, vol. 8, no. 8, Middle East Executive Reports, pp. 15-16. 
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The Arbitration Regulation of 1983 is silent with respect to this question. 
However, the competent authority, such as the Board of Grievances has the power to 

accept this request or to refuse it. The decision of the competent authority will 
depend on the nature of circurnstances and reasons which causes such delay, whether 

justifiable, such asforce majeure or unjustifiable. 

On the other hand, the question may arise in respect of the ability of either 

party to the disputp to object to the decision of the competent authority concerning 

the request for challenge of an arbitral award, whether it was accepted or refused. 
The Arbitration Regulation of 1983 and its Implementation Rules of 1985 are 

silent in respect of the finality of the decision of the competent authoritv concerning 

the request for challenge of an arbitral award. In practice, the decision of the 

competent authority, particularly the Commercial Circuits in the Board of Grievances 

concerning the request for challenge of an arbitral award is final and not subject to 

any kind of objection before the Appellate Review Committee (the Court of Appeal 

in the Board). However, in 1994, losing party in an arbitration took place in Riyadh 

Chamber of Commerce and Industry had challenged the arbitral award before one of 

the Commercial Circuits in the Board of Grievances which refused such challenge 

and issued an order to enforce the arbitral award. This party then objected to the 

decision of the Commercial Circuit before the Appellate Review Committee in the 

Board which accepted this objection by a majority vote and decided to reduce the 

amount of the arbitral award. The Appellate Review Committee in the Board of 

Grievances only accepted to hear the objection in this exceptional case. 108 

The acceptance of the Appellate Review Committee in the Board of 

Grievances to hear the objection addressed against the decision of the Commercial 

Circuits concerning the challenge of the arbitral awards is considered a negative step 

with respect to support for resorting to arbitration as a manner of resolving disputes. 

In this case, there will be three stages: the arbitral award, the decision of the 

competent authority which is the Commercial Circuits and the decision of the 

Appellate Review Committee (the Appeal Court in the Board) before making a final 

108 A member of one of the Commercial Circuits in the Board of Grievances informed nle of tills 

position, but lie refused to give me details of the concerned case. 
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um 

and enforceable arbitral award. This approach is time consuming and increases the 

expenses of arbitration. Therefore, it seems that the submission of the dispute directly 

to the judicial courts may involve fewer stages. 
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7.3 Recognition and enforcement 

of the arbitral award 

The arbitral tribunal has nothing to do with respect to the recognition and 

enforcement of the arbitral award rendered by it because its mission will terminate 

after making the award. 

In general, the losing party has several alternatives in respect of the arbitral 

award. He may fulfil the award, use the award as a basis for negotiation of a 

settlement, challenge the award, if this is allowed under the applicable law, or refuse 

or resist any attempt by the winning party to obtain recognition and enforcement of 

the award in whatever jurisdiction this is sought. 109 

In fact, nearly ninety percent of the arbitral awards are complied with 

voluntarily by the losing party. This percentage is greater for those awards rendered 

under the institutional rules of arbitration. ''0 

The losing party usually complies with the arbitral award voluntarily because 

he wishes to continue the relationship with the winner in future and he wants to 

protect his reputation, particularly when the arbitration is administered under the 

auspices of the rules of a trade association of which the loser is a member. 

However, when the loser fails or refuses to comply with the arbitral award, 

the winner must take steps to compel him to do so. The winner may exert some forms 

of pressure on the loser to enforce the arbitral award. The most effective methods of 

pressure may be summarised as follows: ''' 

a- Cancellation of any continuing commercial relationship with the party who 

refuses to enforce the arbitral award. 

109 REDFERN, Alan & HUNTER, Martin., supra note (12), p. 417. 

110 DOMKE, Martin., CommercialArbitration. , 
New Jersey, USA, Prentice-Hall, INC. Englewood 

Clifs, 1965, p. 94. 

For further details, DAVID, Rend., supra note (1), pp. 357-58. 
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b- If the arbitration is conducted by one of the rules of trade associations it is 
possible to make public the non-performance of such party to the members of the 
trade association. 

c- The losing party may not be authorised in future to resort to arbitration 

administered by the rules of such trade association. 

d- It is possible to put his name on a black list of this tFade association and his 

business may then be paralysed. 

e- It may be the exclusion of the losing party from the trade association under 

where auspices the arbitration has been conducted. 

Moreover, the winning party may apply to the courts of the connected country 
for an order that the losing party's assets be seized to satisfy the award of the arbitral 

tribunal. 

This section will be divided into two sub-sections: 

- Recognition of the arbitral award. 

- Enforcement of the arbitral award. 

7.3.1 Recognition of the arbitral award 

Recognition of the arbitral award by the competent authority. such as the 

court means that this award is acquired the status of resjudicata in respect of all the 

issue which have been settled by arbitration. 

In fact, recognition on its own is a defensive process because it arises when 

the competent authority is asked to issue a remedy with respect to a dispute which 

has been decided by arbitration. 
112 

Either of the parties may ask the competent authority to recognise the arbitral 

award. The winning party will attempt to prevent the loser from obtaining a new 

decision from the competent authority in the dispute settled by arbitration by 

submitting a request for recognition of the arbitral award. He may also use such 

112 REDFERN, Alan & HUNTER, Martin., supra note (12), p. 448. 
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award against a third party as an evidence supporting his claims when the same 
subject-matter of the dispute arises between him and a third party in future. 
Moreover, the losing party will ask the competent authority, such as the court to 

recognise the arbitral award which does not give the winner all his claims. 
The arbitral award has a value similar to that of a judgment issued by the 

competent authority, such as the court when this authority recognises the award. ' 13 

7.3.2 Enforcement of the arbitral award 

Enforcement of the arbitral award without delay is an essential element in 

respect of the resort of businessmen to resolve their disputes to arbitration. This sub- 

section will be divided into the three following parts: 

- Enforcement of the national arbitral awards. 

- Enforcement of the foreign arbitral awards. 

- The position in the Kingdom of Saudi Arabia. 

7.3.2.1 Enforcement of the national arbitral awards 

The national arbitral award is usually complied with voluntarily by the losing 

party. However, he may refuse to comply with the arbitral award for reasons affecting 

the validity of this award or he may refuse the execution of the award without any 

reason. In this case, the winning party will resort to a state authority, such as the court 

to confirm the arbitral award and to issue leave to enforce it. 

7.3.2.1[il Competent authority to issue an enforcement order 

Neither the arbitral tribunal, nor any arbitral institution, under whose auspices 

the arbitral award is made, such as the chambers of commerce in the country where 

113 RUBINO-SAMMARTANO, Mauro., supra note (61), p. 484. 
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the enforcement of the national arbitral award is sought, have the power to enforce 

such award by making an enforcement order of this award. The competent authoritv, 

such as the courts at the place where enforcement of the arbitral award is sought has 

the power to issue a leave to enforce. 

Countri 
- 
es usually give the judicial courts the jurisdiction to enforce the 

arbitral award by issuing an enforcement order on the basis of a request submitted by 

the winning party. However, these countries differ in respect of which court has the 
jurisdiction to give leave to enforce of the national arbitral awards. 

In many countries, such as France, an enforcement order of the national 

arbitral award is made by the Court of First Instance. For example, the French Code 

of Civil Procedure states that: 

The arbitral award may be forcibly executed only by virtue of an order 
of exequatur by the Tribunal de Grande Instance having jurisdiction at 
the place where the award was rendered. "' 14 

In some other countries, such as Yerrigg, the winning party brings his request 
for enforcement of the national arbitral award to the Court of Appeal at the place in 

which enforcement of the award is sought. The Yemeni Arbitration Act of 1992, for 

instance, provides that: 

The Court of Appeal or any authority appointed by the latter has jurisdiction 
over performance of awards. " 115 

In England, the High Court has jurisdiction to grant an enforcement order of 

the national arbitral award. The new English Arbitration Act of 1996 states that: 

An award made by the tribunal pursuant to an arbitration agreement may, by 
leave of the court, be enforced in the same manner as a judgment or order of 
the court to the same effect. "' 16 

114 The French Code of Civil Procedure of 1980, Art. 1477. 

115 The new Yerneni Arbitration Act of 1992, Art. 58. 

116 The new English Arbitration Act of 1996, Sec. 66 (1). 

379 



Indeed, the competent authority, having jurisdiction to make an order for 

enforcement of the national arbitral award, has broad powers to issue an exequatur or 
to refuse to do so. It usually makes sure that there is not any reason which may 
prevent the issue of an enforcement order, and the arbitral award fulfils all the 

requirements mentioned in the arbitration agreement and in the applicable law. ' 17 

7.3.2.1[ii] Procedure for issuing an enforcement order 

After the issue of the arbitral award, the winning party submits a request for 

enforcement of such award to the competent authority, such as the courts. There is 

not any special form for the request for enforcement of the arbitral award, but there 

must accompany the request the original of the arbitral award or a certified copy by 

the arbitrators, the arbitration agreement or a certified copy. In certain countries, such 

as Egypt a copy of the record of registration of the award. 118 

In some countries, such as Germany, the losing party should be notified of the 

request for an enforcement order because he may raise a serious objection to the 

arbitral award, otherwise, the court will make an enforcement order of the arbitral 

award. 119 

In Belgium, the winner should apply for the request for an enforcement by 

means of an application addressed to the President of the Court of First Instance 

because the loser can not present his case before the President. However, the 

President can summon the loser to appear before him if the former needs to obtain 

additional information about the case. 120 

117 UNGAR, Kenneth T., TIze Enforcement ofArbitral Awards under UNCITRAL Model Law on 
International Commercial Arbitration, 1987, vol. 25, no. 3, Columbia Journal of Transnational 
Law, p. 745. 

118 EL-AHDAB, Abdul Harnlid., supra note (18), p. 90. 

119 DAVID, Ren6., supra note (1), p. 371. 

120 STORME, Marcel & DEMEULENAERE, Bernadette., supra note (62), p. 109. 
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In Brazil, If the losing party does not comply with the arbitral award the 

secretary of the arbitral tribunal will submit the award and the file of the case to the 

judge of the court which will have jurisdiction in the absence of arbitration for the 

confirmation of the award. This judge will request from the parties their comments 

on the award within ten days and he will then issue an order of confirmation unless 

he finds the award null and void. 121 

The competent authority to issue an enforcement order of the national arbitral 

award does not examine all the merits of the award, but it checks that the arbitral 

award is final and enforceable after the expiry of the time limit for challenging it and 

such award is not against a final judgment already made by such authority. The 

enforcement order of the arbitral award is mentioned on the award itself and the clerk 

of the competent authority will communicate without delay to the parties to the 

dispute a certified copy of the arbitral award on which the enforcement order is 

recorded. 

7.3.2.1[iii] Reasons for refusing to issue an enforcement order 

The competent authority should make sure that the arbitral award is not 

contrary to public policy and the subject-matter of the dispute can be decided by the 

arbitration before it issues an enforcement order of the arbitral award. 

Moreover, the competent authority may refuse to make an enforcement order 

if the losing party has presented evidence that there is one or more of the reasons for 

setting aside of the arbitral award provided by the applicable law. For example, the 

arbitration agreement is invalid or void. 122 

Certain countries, such as Egypt determine specific reasons on which the 

competent authority will not grant an enforcement order of the arbitral award. The 

new Egyptian Arbitration Act of 1994, for instance, provides that: 

C4 The application to obtain leave for enforcement of the arbitral award 

12 ' NATTIER, Frank E., supra. note (17), p. 416. 

122 For details about such reasons, see above, pp. 345 et esq. 
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according to the present law shall not be granted except after having 
ascertained the following: Z: -) 

a)- That it does not contradict a judgment previously rendered by 
the Egyptian Courts on the subject matter in dispute. 

b)- That it does not violate the public policy in the Arab Republic 
of Egypt. 

c)- That it was properly notified to the party against whom it was 
rendered. " 123 

7.3.2.1[iv] Time limits for making of an enforcement order 

The winning party should apply to the competent authority for an 

enforcement order of the national arbitral award within a specific period of time after 

the issue and notification of such award to the parties to the dispute. For example, in 

United States, the winner can present to a federal court an application for an order 

confirming the national arbitral award at any time within one year after such award 

was made. ' 24 

In many countries, such as Switzerland, an enforcement order of the national 

arbitral award will not be made before the notification of the losing party and the ZD 
expiry of the time limit within which such award may be challenged. However, in 

sorne other countries, such as France, it is possible to grant an enforcement order of 

the national arbitral award before the time limit within which such award may be 

challenged has expired. But, such award will not be executed even if it has been 

declared enforceable, before the expiry of the time limit for its challenge. 125 

If the request for making of an enforcement order of the arbitral award has 

been submitted to the competent authority, such as the court, after the expiry of the 

time limit, this authority will examine the circumstances and reasons, which prevent 

the submission of such request within the time limit before it issues its decision 

concerning the acceptance or refusal of such request. 

123 The new Egyptian Arbitration Act of 1994, Art. 58 (2). 

'2' The United States Federal Arbitration Act of 1925, Sec. 9. 

125 DAVID, Ren6., supra note (1), pp. 371-72. 
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7.3.2.1[v] Appeal of the decision of the competent authority 

If the competent authority refuses to issue an enforcement order of the arbitral 

award, it should give the reasons for this refusal. In the absence of such an order, the 

winning party cannot compel the loser to comply with the arbitral award nor can he 

seize the loser's assets. 

Many countries give the winning party the right to appeal the decision of the 

competent authority which refuses to issue an enforcement order. However, these 

countries differ with respect to the possibility to challenge the decision which grants 

an enforcement order of the arbitral award. 

Some countries, such as Belgium give the parties to the dispute the right to 

appeal the decision of the competent authority relating to the granting or refusal of an 

enforcement order of the arbitral award. For example, when the Belgian Court of 

First Instance denies the request for leave to enforce of the arbitral award the winning 

party can bring an appeal before the Court of Appeal within one month from the 

notification of the decision of the refusal to the parties. In this case, the decision of 

the Court of Appeal is final and enforceable. When the Court of First Instance grants 

an enforcement order of the arbitral award, the losing party can appeal such order 

before the Court of First Instance itself within one month of receipt of the notification 

of the enforcement order where a judge other than that who issued the order will 

decide the appeal. 126 

Some other countries, such as France allow the winning party to appeal the 

decision of the Tribunal de Grande Instance concerning the refusal to grant an 

enforcement order before the court of appeal at the place where this decision is 

rendered within one month after the notification of the decision of refusal. However, 

when the Tribunal de Grande Instance grants an enforcement order of the arbitral 

award the losing party can not appeal this order, but he can challenge the arbitral 

award itself on the basis of the existence of a reason for setting aside of such award 

within one month after the notification of the enforcement order. 127 In this case, the 

126 The Belgian Judicial Code, Arts. 1711 (1) & 1712 (1). 
Cý 

127 The French Code of Civil Procedure of 1980, Arts. 1488 & 1489. 
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request for challenge of the arbitral award is brought to the court of appeal in the 
jurisdiction in which this award was made. 128 

In addition, in certain countries, such as Egypt, the decision granting an 

enforcement order is not subject to any means of appeal. However, the decision 

refusing to make an enforcement order may be subject to an appeal within thirty 

days. 129 

7.3.2.2 Enforcement of the foreign arbitral awards 

Countries, such as common law countries, which enforcement of foreign 

arbitral award is sought, usually issue an enforcement order of this award on the basis 

of the consent of the parties to the dispute to resolve their disputes by arbitration. 

A foreign award is generally treated as if it was a domestic award and 

enforced in the same manner in many countries, such as Belgium. 1 30 

This sub-section will discuss the aspects and questions concerning the 

enforcement of a foreign arbitral award and the positions of different countries. It 

will also set forth the role of the international conventions and rules of arbitration 

which govern the recognition and enforcement of foreign arbitral awards. particularly 

the New York Convention of 1958 which is considered the most popular conventions 

regarding the enforcement of foreign arbitral awards and also the UNCITRAL Model 

Law of 1985 which is ratified by many countries, such as Scotland. 

128 ROBERT, Jean & CARBONNEAU, Thomas E., The French Law of Arbitration, New York, 
Matthew Bender & Company Incorporated, 1983, p. 1: 5-3. 

129 The new Egyptian Arbitration Act of 1994, Art. 58 (3). 

130 DAVID, Ren6., supra note (1), p. 393. 
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7.3.2.2[i] Place of enforcement 

Enforcement of a foreign arbitral award is usually sought in the country where 

the losing party's assets exist. The winner has the opportunity to select the country in 

which enforcement of the arbitral award is sought when the losing party has assets in 

more than one country. 

In fact, there are certain factors to be taken into consideration when the 

winning party selects a place of enforcement of a foreign arbitral award. The first is 

the extent to which the prospective place is linked to the place in which the award 

was made, whether it retains and applies the New York Convention of 1958 or some 

other relevant international conventions governing enforcement of foreign arbitral 

awards. Another factor is the attitude of the local courts to requests for enforcement 

of foreign arbitral awards. The attitude of the prospective place to the question of 

state immunity when enforcement of the arbitral award is being sought against a state 

or a governmental agency is important. 131 

The question may arise of the possibility to enforce a foreign arbitral award in 

various countries when the losing party has assets in these countries. 

Indeed, the place where the assets of the losing party exist is more important 

than the place where the arbitral award is made. There is nothing to prevent a foreign 

arbitral award being enforced simultaneously in various countries, when the losing 

party's assets in a country are not enough to cover the amount of the award. 

7.3.2.2[ii] Competent authority to issue an enforcement order 

Many countries, such as Belgium and France' 32 give the power to issue an 

enforcement order for a foreign arbitral award to the same court which can issue an 

enforcement order for a national arbitral award. In these countries, the Court of First 

Instance of the place where the enforcement of a foreign arbitral award is sought has 

13 'REDFERN, Alan & HUNTER, Martin., supra note (12), p. 45 1. 

11) The French Code of Civil Procedure, Arts. 1477 & 1500. 
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the power to issue an enforcement order of this award. For example. the Belgian 

Judicial Code explicitly states that: 

The President of the Court of First Instance decides, upon request, on the 
petition for exequatur of arbitral awards rendered abroad in pursuance of an 
arbitration agreement. , 133 

In certain other countries, such as Egypt, an enforcement order of a foreign 

arbitral award is granted by the Court of Appeal, not by the Court of First Instance 

which has jurisdiction to issue an enforcement order of a national arbitral award. 134 

By contrast, in Yemen, making of enforcement orders of foreign arbitral awards is 

under the jurisdiction of the Court of First Instance at the place where enforcement of 

such awards is sought, whereas the Court of Appeal has jurisdiction to issue 

enforcement orders of national arbitral awards. ' 35 

In Brazil, the winning party must refer a foreign arbitral award unlike a 

national arbitral award, to the Supretno Tribunal Federal (the Supreme Court) for 

confirmation before such party can enforce this award. 136 

7.3.2.2[iii] Procedure for issue of an enforcement order 

In many countries, such as Belgium, the same procedure, applied when the 

court issues an enforcement order of a national arbitral award, is applied on the issue 

of an enforcement order of a foreign arbitral award. 137 

There is not any special form for the request for enforcement of a foreign 

arbitral award referred by the winning party to the competent authority. However, the 

winner should enclose with his request for an enforcement order the original award 

or a duly certified copy thereof, the original arbitration agreement or a duly certIfled 

133 The Belgian Judicial Code, Art. 1719 (1). 

134 EL-AHDAB, Abdul Hamid., supra note (18), p. 92. 

135 EL-AHDAB, Abdul Hamid., supra note (57), p. 67. 

136 NATTIER, Frank E., supra note (17), p. 417. 

137 See above, p. 380. 
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copy thereof and if those documents are not in the language of the country where 

enforcement of a foreign arbitral award is sou ht, a certified II 91 translation by an official 

or sworn translator or by the consulate of such country in the country where the 

award was made, should be submitted. 

The competent authority to issue the enforcement order will check the 
fulfilment of the conditions required by the applicable law without examining the 

merits of the award when this court issues the enforcement order of a foreign arbitral 

award. 

In certain countries, such as Egypt, when the request for enforcement of a 
foreign arbitral award is brought to the Court of Appeal the other party to the dispute 

should be notified of this request and the Court of Appeal should hear both parties 
before it gives a reasoned decision concerning the request. 138 

7.3.2.2[iv] Reasons for refusing to issue an enforcement order 

The competent authority, such as the court will make sure before issuing an 

enforcement order of a foreign arbitral award that this award fulfils all the conditions 

required by its law and there is not any reason upon which such award may be set 

aside. 

Many countries, such as England and the Netherlands 139 require that a foreign 

arbitral award should fulfil some conditions. These countries also determine certain 

reasons on which the competent authority may refuse to make an enforcement order 

of a foreign arbitral award. 

Under the new English Arbitration Act of 1996, a foreign arbitral award must 

arise from a valid arbitration agreement, have been made by the arbitral tribunal 

provided for by the arbitration agreement, and comply with the applicable procedural 

le, law. As well, it must becorne final and binding in the country where it was made 

must concern disputes which are arbitrable under the English law, and its 

138 EL-AHDAB, Abdul Harnid., supra note (18), p. 92. 

139 The Netherlands Arbitration Act of 1986, Art. 1063. 
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enforcement must not conflict with English public policy. Moreover, a foreign 

arbitral award will not be executed in England when it has been set aside in tile 

country where it was made, or serious procedural irregularities have emerged which 
have prevented a party from presenting his case properly before the arbitral tribunal, 

or if such award does not deal with all the issue submitted or contains decisions on 

matters beyond the scope of the arbitration agreement. 140 

Moreover, under certain national arbitration laws, such as the English law, it Cý 
is possible for a foreign arbitral award, which contains decisions on matters not 

settled by arbitration, to be recognised and enforced to the extent that it will contain 

decisions on matters resolved by arbitration which can be separated on matters not so 

resolved. 141 

On the other hand, some countries, such as Spain and many countries of Latin 

America require the principle of reciprocity as a condition for issuing an enforcement 

order of the arbitral award made in another country. However, in some offier 

countries, such as Brazil, Italy and the United States, the principle of reciprocity is 

not required for enforcing foreign arbitral awards. 142 

7.3.2.2[v] Time limits for issuing an enforcement order 

The party wishing to enforce a foreign arbitral award should refei- its request 

to issue an enforcement order of such award to the competent authority in tile country 

where enforcement of the award is sought within a specific period. In United States, 

the request for enforcement of a foreign arbitral award should be submitted to a U. S. 

court having jurisdiction within three years of the date of the award. In Germany, the 

time limit, within which the request for an order to enforce a foreign arbitral award 

must be made, is thirty years from the date of the award. 143 

140 The new English Arbitration Act of 1996, Sec. 103 (2 & 3). 
1 

141 Ibid., Sec. 103 (4). 

142 HOLTZMANN, Howard M., supra note (14), p. 3 1; also DAVID, Ren6- supra note (1), 

p. 389. 
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If the winning party has submitted his request for issuing an enforcement 

order of a foreign arbitral award after the expiry of the time limit in the applicable 
law, acceptance or refusal of such request will be left to the decision of tile competent 

authority. This authority will examine the reasons and circumstances which lead to 
delay the submission of such request before rendering its decision. 

7.3.2.2[vi] Appeal of the decision of the competent authority 

The competent authority may accept or refuse to grant an enforcement order 

of a foreign arbitral award. If it refuses to give an enforcement order of a foreign 

arbitral award the winning party may attempt to enforce such award in another 

country in which the losing party has assets or he may appeal the decision of the 

competent authority concerning the refusal of granting of an enforcement order of the 

award. A few countries, such as France do not in principle refuse the enforcement of 

a foreign arbitral award which has been set aside or suspended by a court at the 

country where it was made. 144 

Many countries, such as Belgium and Switzerland allow the winning party to 

appeal the decision of the competent authority which refuses to grant an enforcement 

order of a foreign arbitral award. For example, in Belgium, it is possible to appeal the 

decision of the competent authority relating to enforcement of a foreign arbitral 

award, whether such authority has granted or refused to issue an enforcement order. 

The same procedures followed in the case of appeal of the decision of the authority 

concerning the enforcement of a national arbitral award are applied to the appeal of 

decision regarding enforcement of a foreign arbitral award. 145 

Moreover, in certain countries, such as France, it is possible to bring an 

appeal before the Court of Appeal within one month after the notification of the 

143 WESTIN, David., Enforcing Foreign Commercial Judgments and Arbitral Awards in the 
United States, West Germany and England, 1987, vol. 19, no. 2, Law and Policy in International 

Business, pp. 353-54. 

14' REDFERN, Alan & HUNTER, Martin., supra note (12), p. 47 1. 

145 For details, see above, pp. 383 et esq. 
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decision of the Tribunal de Grande Instance which may deny or grant the request for 

issuing of an enforcement order of a foreign arbitral award. 146 

7.3.2.2[vii] The role of the international conventions and rules of 

arbitration 

There are several bilateral and multilateral conventions which may govern the 4! ) 

recognition and enforcement of foreign arbitral awards. The most important 
international conventions concerning the arbitration are the Geneva Protocol on 
Arbitration Clauses of 1923, the Geneva Convention on the Execution of foreign 

arbitral awards of 1927, The New York Convention of 1958, the European 

Convention on Commercial Arbitration of 1961, the Washington Convention of 1965 

on the Settlement of Investment Disputes Between States and Nationals of other 

States, and the Inter-America Convention on International Commercial Arbitration of 

Panama of 1975. Many countries have ratified and acceded one or more of these 

conventions. There are also some international rules of arbitration, such as the 

UNCITRAL Model Law of 1985 which contain provisions governing recognition and 

enforcement of the foreign arbitral awards. 

The New York Convention of 1958 which is the most popular conventions 

for recognition and enforcement of foreign arbitral awards will be discussed later on 

in detail in this chapter. 147 It is convenient to refer briefly to the UNCITRAL Model 

Law of 1985 because it is adopted by many countries such as Scotland. 

146 DERAINS, Yves., International Handbook on Commercial Arbitration, France, Deventer, The 

Netherlands, Kluwer Law & Taxation Publishers, 1984, pp. 25 & 30. 

147 See below, pp. 403 et esq. 
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7.3.2.2[vii][A] The UNCITRAL Model Law of 1985 148 

The UNCITRAL Model Law of 1985 applies to international commercial 

arbitration. 149 It contains certain provisions which deal with enforcement of foreign 

arbitral awards as follow; 

7.3.2.2[vii] [A](i) Formalities 

The party to the dispute applying for enforcement of an arbitral award made 

according to the UNCITRAL Model Law of 1985 must supply to the competent 

authority, such as the court in the country where the enforcement of this award is 

sought the following documents: 150 

The duly authenticated original award or a duly certified copy of it. 
The original arbitration agreement or a duly certified thereof. 

-A duly certified translation of a foreign language into the official language 

of the country where the award is enforced if the arbitral award or agreement was 

made in a foreign language. 

7.3.2.2[vii] [A](ii) Refusal of enforcement 

The UNCITRAL Model Law of 1985 determines specific reasons on which 

the competent authority, such as the court may refuse to enforce an arbitral award on 

its own motion or at the request of the party against whom enforcement of the arbitral 

award is sought. Article 36 of this Law states the same reasons specified in Article V 

of the New York Convention of 1958.151 

148 For further details, HOLTZMANN, Howard M. & NEUHAUS, Joseph E., A Guide to the 
UNCITRAL Model Law on International Commercial Arbitration: Legislative History and 
Commentary, Deventer, The Netherlands, Kluwer Law & Taxation Publishers, 1989, pp. 1054 et 

esq. 

149 The UNCITRAL Model Law of 1985, Art. I (I). 

150 Ibid., Art. 35 (2). 
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7.3.2.3 The position in the Kingdom of Saudi Arabia 

After the issue of the arbitral award, the winning party will attempt to enforce 
this award immediately where he submits this award to the competent authority for 

making an enforcement order. 

In fact, the Arbitration Regulation of 1983 and its Implementation Rules of 
1985 deal with only Saudi arbitral awards. Foreign arbitral awards are usually 
enforced by the Board of Grievances which has jurisdiction to enforce foreign 
judgments and arbitral awards. ' 52 

This sub-section will be divided into two parts. The first part will treat the 

questions of enforcement of Saudi arbitral awards according to the Arbitration 

Regulation of 1983 and its Implementation Rules of 1985, whereas the question of 

enforcement of foreign arbitral awards will be discussed in the second part. 

7.3.2.3[i] Enforcement of Saudi arbitral awards 

According to Article 20 of the Arbitration Regulation of 1983. the winning 

party can present a request for enforcement of the arbitral award to the competent 

authority, such as the Board of Grievances after the issue of such award by the 

arbitral tribunal. However, the arbitral award becomes final and enforceable when the 

15-day period for challenging it has elapsed or when the competent authority has 

dismissed the request for challenge. 

The Arbitration Regulation of 1983 does not require a specific time within 

which the winner should submit his request for enforcement of the arbitral award to 

the competent authority. In practice, the w1nner brings the request for enforcement of 

the award as soon as he has been notified of such award by the secretary of 

arbitration. 

151 These reasons were mentioned when the New York Convention of 1958 was discussed, for details 

see above, pp. 406 et esq. 

152 The Board of Grievances Regulation of 1982, Art. 8 (1) 9. 
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There is not any special form for the request for enforcement of the arbitral 
award. As well, it is unclear whether the competent authority will review the merits 

of the award before making the enforcement order. However, the competent authority 
will ensure that the arbitral award is not contrary to the mandatory Shariall principles 

and public policy. The Arbitration Regulation of 1983 confirms that where it states 
that: 

The award of arbitrators shall be enforceable, when it becomes final, by an 
order from the Authority originally competent to hear the dispute. This 
order shall be issued upon request of one of the concerned parties after 
confirming that there is nothing to prevent its execution in Sharl'ah. " 153 

When the arbitral award contains a decision providing for the payment of 
interest, the competent authority will delete this decision and enforce the rest of the 

arbitral award, if it is possible to separate the decision concerning interest. However, 

when it is impossible to separate the decisions of the arbitral award, the competent 

authority will not enforce such award and it will consider it as null and void award 

because it is contrary to the Sharl'ah principles which is the supreme law in the 

Kingdom of Saudi Arabia. 

When the competent authority, such as the Board of Grievances, makes an 

enforcement order of the arbitral award, it will notify this order to the party in favour 

of whom the award was made by its clerk. A copy of the award endorsed with a note 

that an order of enforcement has been granted as follows: 

"Any administration and competent government authority is requested to 

enforce this award by any means in force, if need be, by using force with the 

contribution of the police. " 154 

When the arbitral award is declared enforceable by the competent authority it 

is considered as having the same status as a judgment made by this authority and it 

becomes resjudicata. 
155 

153 The Arbitration Regulation of 1983, Art. 20. 

154 The Implementation Rules of the Arbitration Regulation of 1985, Art. 44. 

393 



After granting an enforcement order of the arbitral award, the winning party 
has two methods by which the arbitral award may be enforced, when the losing party 1--: ) 
fails or refuses to enforce it voluntarily. The winner may have recourse to the 
Principality of the province where the loser resides or has assets. The Principality has 

considerable powers, such as seizing the losing party's property, selling it, and even 
imprisoning the loser. Alternatively, the winner may submit the enforcement order to 
the Civil Rights Directorate of the Police at the place of residence of the loser. The 
Directorate has full powers to enforce the arbitral award. They vary from seizure and 

sale of the loser's assets to the loser's imprisonment. 

The question may arise in respect of the ability of either party to the dispute to 

challenge the decision of the competent authority concerning enforcement of the 

arbitral award. 

Before 1994, the decision of the competent authority, especially the 

Commercial Circuits in the Board of Grievances concerning the enforcement of the 

arbitral award is final and is not subject to any challenge by the loser before the 

Appellate Review Committee which acts as the Court of Appeal in the Board. 

However, the view of the Board of Grievances has dramatically changed when the 

Appellate Review Committee accepted to hear an appea I against the enforcement 

order of an arbitral award made by one of the Commercial Circuits in the Board. 156 

7.3.2.3[ii] Enforcement of foreign arbitral awards 

There are two kinds of foreign arbitral awards which may be sought to be 

enforced in the Kingdom of Saudi Arabia. The first is enforcement of foreign arbitral I C, I 

awards made under one of the foreign arbitration laws or under the rules of one of the 

international conventions governing arbitration which has not been ratified by the 

Kingdom of Saudi Arabia yet. The second is enforcement of foreign arbitral awards 

issued according to the rules of one of the international conventions governing the 

arbitration which have been ratified by the Kingdom of Saudi Arabia, such as the 

155 The Arbitration Regulation of 1983, Art. 2 1. 
I 

"6 For details, see above, pp. 374 et esq. 
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Arab League Convention of 1952, the Washington Convention of 1965 and the New 
York Convention of 1958. 

7.3.2.3[ii][Al Enforcement without an international convention 

In this case, enforcement of a foreign arbitral award should be sought on the 
basis of municipal rules regarding the enforcement of foreign judgments in the 
Kingdom of Saudi Arabia. 

The party, who wishes to enforce a foreign arbitral award, should refer his 

request for enforcement to the regional governor where the loser resides or has his 

place of business, or to the Saudi Foreign Ministry through diplomatic channels. In 

each case, the request will be transferred via the Office of the Prime Minister to the 

competent authority to issue an enforcement order of this foreign arbitral award 

which is the Board of Grievances. This foreign arbitral award must respect the 

following conditions before leave to enforce is made: ' 57 

- Such award should be confirmed by a judgment from the courts of the 

country where it was made. 

- The judgment should then be duly authenticated by the Saudi Arabian 

Consulate in the country where this judgment was obtained. 

- The judgment should be translated into Arabic by a sworn translator. 

- The judgment is not contrary to the mandatory Sharýah principles and Saudi 

public policy. 

The Board of Grievances will review the merits of the case and the foreign 

arbitral award will be considered only another piece of evidence in favour of the 

party seeking enforcement of such award. 158 

157 SALEH, Sarnir., supra note (96), pp. 322-23; also VAN DEN BERG, Albert Jan., supra note 
(107), p. 30. 

158 LEW, Ju Ii an D. M., The Recognition and Enforcement of Arbitral Agreement and A ward ill 

the Middle East, 1985, vol. 1, Arbitration International, p. 175; also LEW, Julian D. M., 

Contemporary Problems in International Arbitration; in tile recognition and enforcement of 
foreign arbitral awards in the States of the Arab Middle East written by Samir, SALEH, 

Dordrecht, Boston & Lancaster, Martinus Nijhoff Publishers, 1987, pp. 345-46. 
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In fact, it takes a long time for the Board of Grievances to issue an 
enforcement order for a foreign arbitral award. Moreover, the Board of Grievances 

applies the principle of reciprocity in respect of enforcement of foreign arbitral 
awards. 159 

When the Board of Grievances refuses to enforce a foreign arbitral award the 
party who obtained the foreign arbitral award, may proceed by way of a new trial 
instituted in the Kingdom of Saudi Arabia before the competent authority which may 
be the Shariah Courts, legal commissions in the Ministry of Commerce, the Board of 
Grievances or so on according to the nature of the dispute. 

However, when the Board of Grievances issues an enforcement order of the 
foreign arbitral award the party seeking enforcement of this award will present the 

order of enforcement to the Principality where the losing party resides, owns assets or 
carries out his normal activities. The powers of the Principality concerning 

enforcement are similar to those for national arbitral awards. 160 

The decision of the Board of Grievances relating to the issue of an order to 

enforce the foreign arbitral award is final and is not subject to any objection. 
In fact, because enforcement of a foreign arbitral award may Involve a new 

trial and then consume a long period of time, the non-Saudi party usually attempts to 

enforce the foreign arbitral award in a country other than the Kingdom of Saud, 

Arabia in which the Saudi party has assets and property. Consequently, the requests 
for enforcement of foreign arbitral awards are rare in the Kingdom of Saudi Arabia. 

7.3.2.3[ii][B] Enforcement according to an international convention 

The Kingdom of Saudi Arabia is a party to a number of international 

conventions dealing with enforcement of foreign arbitral awards as follows: 

159 The Procedural Rules before the Board of Grievances issued by the Council ot'N11111sters, 
Resolution No. 190, dated 16/11/1409 A. H. (1989 A. D. ), Art. 6. 

160 See above, p. 394. 

396 



7.3.2.3[ii][BI(i) The Arab League Convention of 1952 

The Kingdom of Saudi Arabia ratified the Convention on the Enforcement of 
Foreign Judgments and Awards between the members of the Arab League on the 5th 

of April 1954.161 

7.3.2.3[ii][BI(i)(a) Scope of the Convention 

This Convention governs the enforcement of foreign judgments and arbitral 

awards issued in the Contracting Countries. The criterion of the place where the 

arbitral award was made is considered the criterion which the Convention adopts in 
determining the kind of the arbitral awards, whether domestic or foreign awards. 

7.3.2.3[ii][B](i)(b) Procedure for enforcement offoreign arbitral awards 

The Convention requires each contracting country to determine the competent 

authority which has jurisdiction to enforce the foreign judgments and arbitral awards. 

This authority in the Kingdom of Saudi Arabia is the Board of Grievances which 

applies the same procedure applied to challenge and enforce the Saudi arbitral awards 

to the foreign arbitral awards issued in one of the Arab ContractinLy States and 

referred by the successful party to the Board of Grievances for their enforcement in 

the Kingdom of Saudi Arabia. 

There are some documents which should be accompanied with the request for 

issuing of an enforcement of a foreign arbitral award according to this Convention. 

These documents are: 

the original copy of the arbitral award. 

an official certificate which confirms that the arbitral award was notified to 

the parties to the dispute properly. 

161 The parties to this Convention are Egypt, Iraq, Jordan, Kuwait and Libya. 
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- an official certificate confirming that the parties were notified before the 
arbitral tribunal properly, if the arbitral award was made in the absence of 
either party to the dispute. 162 

When a request for enforcement of a foreign arbitral award governed by this 
Convention is presented to the Board of Grievances, the Board will not review the 
merits of the award. However, it will make sure that such award fulfils all conditions 

required by the applicable law. 

7.3.2.3[ii][BI(i)(c) Reasonsfor refusal of enforcement of the award 

The Board of Grievances may refuse to issue an enforcement order of a 
foreign arbitral award according to this Convention in any of the following cases: 

a)- if the laws of the State where enforcement of the arbitral award is sought 
do not permit resolution of the subject-matter of the dispute by arbitration. 

b)- if the award has not been made in accordance with a valid arbitration 

clause or arbitration agreement. 

c)- if the arbitrators have no jurisdiction under the arbitration clause or 

arbitration agreement, or under the law on the basis of which the award was made. 

d)- if the parties are not properly summoned to appear. 

e)- if the award is contrary to public policy or to the morals in the State where 

it is to be enforced. 

f)- if the award is not final in the State where it was made. 

In practice, no foreign arbitral award has yet been submitted to the Board of 

Grievances under this Convention. However, there are many foreign judgments 

issued in one of the Contracting State which were enforced according to this 

Convention in the Kingdom of Saudi Arabia. ' 63 

162 The Arab League Convention of 1952, Art. 5. 

163 A member of one of the Commercial Circuits in the Board of Grievances said such infomlation to 

me in a personal Interview with him and he refused to give me any i udgment was enforced 

according to this Convention. 
z: 1 
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On the other hand, there is a subsequent Arab League Convention which is 
the Convention on Judicial Co-operation between the States of the Arab League. This 
Convention was approved in Riyadh on the 6th of February 1983 by several Arab 
League mernbers, including the Kingdom of Saudi Arabia, and came into force in 
October 1985. It abrogated the Arab League Convention of 1952. However, tile 
Kingdom of Saudi Arabia has not ratified yet the Riyadh Judicial Co-operation of 
1983. Therefore, the enforcement of the arbitral awards made in other Arab League 

States will be based on the Arab League Convention of 1952 in the Kingdom of 
Saudi Arabia. 164 

7.3.2.3[ii][BI(ii) The Washington Convention of 1965 

The Kingdom of Saudi Arabia became a party to the Washington Convention 

on the Settlement of Investment Disputes between States and Nationals of Other 

States of 1965 on the 7th of June 1980. The Kingdom of Saudi Arabia expressly 

excluded investment disputes belonging to oil and acts of sovereignty from the scope 

of the application of this Convention. 

There is no official interpretation of the reservations which have been made 

by the Kingdom of Saudi Arabia. Legal writers think that the phrase "acts of 

sovereignty" may be interpreted to relate to these discretionary executive actions 

which are not subject to judicial review. 165 

In respect of the reservation of question "pertaining to oil", legal writers differ 
ltý, 

with respect to this matter. Some of them think that questions pertaining to oil would 

relate solely to crude oil. 166 The others think that the reservation not only concerning 

questions pertaining crude oil but extends to petrochemical and related industries as 

well. 167 

11A TURCK, Nancy B., supra note (107), p. 290. 

165 LERRICK, A. & MIAN, Q. J., supra note (102), p. Ig1. 

166 FAHMI, Ahmad M., Article oiz ICSID Convention, Dec. 198 1, no. 24 1, Tjidja5rat al-Riyad 
Magazine p merce and Industry, pp. 36-7. 

Z> ublished by Riyadh Chamber of Coin 

167 LERRICK, A. & MIAN, Q. J., supra note (102), pp. 181-82. 
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In fact, it seems that the reservation concerning questions pertainina to oil 
only relates to questions pertaining to crude oil because there were not real 
petrochemicals and related industries in the Kingdom of Saudi Arabia at the time of 
ratification of this Convention. 

The Washington Convention promotes foreign investments for economic 
development by giving a foreign investor and a Contracting State the right to resolve ZID 
investments disputes before impartial and international body, and provIdInE:, them 

with a set of procedural rules. 

The ratification of this Convention is considered a substantial shift In polIcY 
for the Kingdom of Saudi Arabia, 168 even though the scope of the Convention Is 
limited where it only applies to foreign parties dealing with the Saudi Government or 

one of its Agencies, and it only covers investment disputes and excludes contracts for 

the sale of goods and services. ' 69 

The subscription to the Washington Convention does not impose any 

obligation on the Saudi Government or its Agencies to submit its disputes with 

foreign investors to the ICSID arbitration without the mutual consent of the 

parties. 1 70 

The Washington Convention states arbitration not only between Contracting 

States and nationals of other Contracting States, but also between Contracting States 

and legal persons, such as companies which have the nationality of other Contracting 

States. 17 1 Accordingly, when foreign investors, whether natural or legal persons, 

conclude investment contracts with the Saudi Government or its Agencies they may 

insert arbitration clauses to submit their disputes arising out of these contracts to the 

ICSID arbitration. 

168 MEED Staff., Saudi Arabia accedes International Arbitration, 1979, vol. 2, no. 11. Middle East 

Executive Reports, p. 8. 

169 SALEH, Samir., supra note (96), p. 324. 

170 See the Preamble of the Washington Convention of 1965. P. 476. 

171 LERRICK, A. & MIAN, Q. J., supra note (102), p. 182. 
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The ratification of the Convention by the Kingdom of Saudi Arabia indicates 
its acceptance of arbitration as a means of settling investment disputes. Article 42 of 
the Convention gives the parties to the dispute the right to choose the applicable law 
to the dispute. Resolution No. 58 does not allow the Saudi Governmental Agencies to I 
choose a foreign law as the applicable law to the dispute. 172 

The question may arise of the ability of Saudi Governmental Agencies to 
resort to the ICSID arbitration and to select a non-Saudi law as the applicable law to 
the investment disputes without the need to the authorisation of the Council of 
Ministers. 

Some legal writers think that the Saudi ratification of the Washington 
C 

Convention abrogates any local rules of Saudi law which prohibit the Saud' 
Governmental Agencies to have recourse to the ICSID arbitration and to choose a 
foreign law as the applicable law. 173 

Some other legal writers consider that the approval of the Council ot 
Ministers is a legal prerequisite to the validity of agreements providing for tile ICSID 

arbitration, particularly the Washington Convention of 1965 states that a contracting 

state's approval of the consent to arbitration by one of its "constituent subdivisions or 

agencies" is a prerequisite to the validity of such consent to the jurisdiction of tile 

ICSID. 174 Therefore, the legal effect of the provisions of Resolution No. 58 still 

remains. 175 

In fact, it seems that the approval of the Council of Ministers is required when 

a Saudi Governmental Agency wishes to resort to the ICSBD arbitration and when it 

wishes to choose a foreign law as the applicable law to the disputes in the ICSID 

arbitration. 

More than a decade has passed since the Kingdom of Saudi Arabia ratified 

the Washington Convention of 1965. Although the Kingdom of Saudi Arabia has 

172 See above, p. 83. 

173 LERRICK, A. & MIAN, Q. J., supra note (102), p. 184. 

174 The Washington Convention of 1965, Art. 25 (3). 
1 

175 LERRICK, A. & MIAN, Q. J., supra note (102), pp. 184-85. 
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been one of the main Middle East Countries which has received many private foreign 0 
investments during this period, to date neither the Saudi Government nor its 
Agencies is known to have entered into any investment contract which includes an 
ICSID arbitration clause. 176 

The arbitral award made according to the Washington Conventlon is final and 
binding, and it will be enforced within the territories of each Contractln-ý! State as if it 

was a final judgment of a court in that State. 177 

The party who seeks to enforce an ICSM award in the Kinadom of Saudi týl 
Arabia should present to the competent authority to issue an enforcement order, 

which is the Board of Grievances, a copy of this award certified by the Secretary- 

General of the ICSID and an Arabic translation of the award by a sworn translator. 

The competent authority will make sure that the award is not contrary to the Saudi 

public policy derived from the Shar? ah before making an enforcement order of the 

award. 
178 

In fact, it is surprise that although the Kingdom of Saudi Arabia has ratified 

the Washington Convention of 1965 since 1980, there is not any ICSID arbitral 

award submitted to the Board of Grievances for its enforcement. 179 It is difficult to 

give a clear answer in respect of this matter because there is no official source which 

clarifies the reasons for this position. 

176 MOANE, Eduardo., Saudi Arabia and ICSID, January 1993, vol. 16, no. 1, Middle East 

Executive Reports, p. 8. 

177 The Washington Convention of 1965, Art. 54 (1). 

178 A member of the Board of Grievances gave me this information according to a telephone 

conversation. 

179 This information was given by the same member of the Board of GrIevances. 
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7.3.2.3[ii][BI(iii) The New York Convention of 1958 180 

In 1994, the Kingdom of Saudi Arabia ratified the New York Convention of 
1958 on the Recognition and Enforcement of Foreign Arbltral Awards. 18 1 This 

ratification is -considered a crucial change in the Saudi attitude concerning the 
international commercial arbitration, and recognition and enforcement of foreign 

arbitral awards in the Kingdom of Saudi Arabia. 

There are a number of important effects which result from the ratification of 
the New York Convention. For example, the number of investors and international 
trade transactions will increase in the Kingdom of Saudi Arabia because foreign 

private parties are able to resort to arbitration to settle any disputes arising out of 

their dealing with the Saudi businessmen and the arbitral award regarding these 

disputes will be enforced in the Kingdom of Saudi Arabia according to the provisions 

of the New York Convention. Foreign private parties will also be less reluctant to 

agree upon the Kingdom of Saudi Arabia as a place of arbitration because the arbitral 

awards made in the Kingdom of Saudi Arabia will be enforced in any contracting 

state in the New York Convention. Saudi businessmen will also take an interest in 

participating in arbitration by choosing an arbitrator and appointinLy a counsel 

because the arbitral award will be enforced in any contracting state. 

7.3.2.3[ii][Bj(iii)(a) Scope of application of the Convention 

The New York Convention governs the recognition and enforcement of 

foreign arbitral awards made in the territory of a contracting State other than the 

Kingdom of Saudi Arabia where the recognition and enforcement of such award are 

180 For further details, VAN DEN BERG, Albert Jan., The New York Convention of 1958 

towards a Uniform Judicial interpretation, Deventer, The Netherlands, Kluwer Law & Taxation 

Publishers, 198 1, pp. 233-382; REDFERN, Alan & HUNTER, Martin., supra note (12), pp. 

457-65; also BUCHER, Andreas & TSCHANZ, Pierre-Yves., International Arbitration in 

Switzerland, Basle, Switzerland, Helbing & Lichtenha AG, 1988, pp. 163-73. 
Cý 

181 The Royal Decree No. M/1 1, dated 16/07/1414 AH (1994 AD). 
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sought. It also applies to arbitral awards not considered as Saudi awards In the 
Kingdom of Saudi Arabia where the recognition and enforcement are souCrht. IS" 

This definition has three consequences which could have a direct bearing on 
international commercial arbitration involving the Kingdom of Saudi Arabia: 183 

- The arbitral award issued in arbitration took place outside the Kingdom of 
Saudi Arabia and relating to a non-domestic dispute will be a foreign arbitral award 

and it will be recognised and enforced in accordance with the New York Convention. 

- The Convention will apply to an arbitral award made outside the Kingdom 

of Saudi Arabia but relating to a domestic dispute, such as a dispute arising out of a 

contract between a local subsidiary of a foreign company and a Saudi company which 

provides for arbitration to be held abroad. 

- The Convention will not apply to the arbitral award issued according to the 

Saudi law and held in the Kingdom of Saudi Arabia in case involving two foreign 
I 

companies working there because it will be a national award where it will be 

enforced according to the Saudi Arbitration Regulation of 1983. 

7.3.2.3[ii][Bj(iii)(b) Reservations 184 

The Royal Decree No. M/I I declared that the Kingdom of Saudi Arabia will 

apply the principle of reciprocity in respect of recognition and enforcement of foreign 

arbitral awards. However, the reservation concerning the nature of dispute, which 

requires the dispute to be a commercial dispute, was not required by the Decree. 

In practice, the reservation of reciprocity does not have a great importance at 

the present time because most countries in the World have ratified the New York 

Convention of 1958. 

182 The New York Convention of 1958, Art. I 

183 BEN ABDERRAHMANE, Dahmane., Saudi Arabia's Ratification of th 
ie 

New York Con vention; 

WItat Practical Effects Will It Have?, March 1995, M, ddle East Execut I ve Reports. pp. 9,19. 

184 The New York Convention of 1958, Art. 1 (3). 
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7.3.2.3[ii][BI(iii)(c) Formalities and Procedures 

According to Article IV of the Convention, the party seekin2 to recognise and 
enforce a Convention award must produce to the Saudi competent authoritv to 
enforce foreign arbitral awards, which is the Board of Grievances, the following 
documents; 

- The duly authenticated original award or duly certified copy of i 

- The original arbitration agreement or a duly certified copy of It. 

- An Arabic translation of the award and agreement certified by an official or 
sworn translator, or by a Saudi consular in the country where the arbitration 
took place if the award or agreement was in a foreign language other than 
Arabic. 

The New York Convention gives the State, where recognition and 

enforcement of the arbitral award are sought, the freedom to determine the rules of 

procedure applied to the recognition and enforcement of the award. However, this 

freedom is limited where the State of enforcement must not impose substantially 

more onerous requirements or higher fees or charges on the recoCrnition and 

enforcement of the arbitral awards to which this Convention applies than are imposed 

on the recognition and enforcernent of domestic arbitral awards. ' 85 

The principle of freedom of procedures applied to recognition and 

enforcement of foreign arbitral awards and the equal treatment of foreign arbitral 

awards according to Article III of the Convention arises the following question: 

Will a new special procedure be adopted for enforcement of foreign arbitral 

awards before the Board of Grievances or will the present procedure for enforcement 

of foreign judgment and arbitral awards 186 be applied to the Convention awards? 

It may be presumed that nothing will change and the same rules of procedure 

will be applied, despite the ratification of the New York Convention 187 because there 

185 Ibid., Art. III. 

186 See above, pp. 395 et esq. 

187 EL-AHDAB, Abdul Harrud., Saudi Arabia Accedes to the New York Con vention. Sep. 1994, 

vol. 11, no. 3, Journal of International Arbitration, p. 90. 
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has not been yet any foreign arbitral award brought to the Board of Grievances foi- its 
recognition and enforcement according to the Convention. 188 

7.3.2.3[ii][BI(iii)(d) Refusal of enforcement 

Article V of the Convention distinguishes between the grounds for refusal of 

enforcement that may be involved by the respondent only and those that may also be 

raised by the Board of Grievances on its own motion. 

7.3.2.3[iij FBI (iii)(d)(i) Grounds that may be involved by the respondent 

The grounds for refusal of enforcement of foreign arbitral awards that may be 

involved by the respondent are as follows: 189 

a)- The recognition and enforcement of foreign arbitral awards may be 

refused if the respondent proves the incapacity of either party to the arbitration 

agreement or the invalidity of this agreement either under the law applicable to it or 

under the law of the country where the award was made. 

In practice, the incapacity of either party to the arbitration agreement may be 

involved by a Saudi Governmental Agency, which can claim that it had not obtained 

an authorisation from the Council of Ministers to resort to arbitration, or by a party 

claiming that his representative did not have the specific authority required to enter 

into an arbitration agreement. 190 

b)- The arbitral award will not be enforced if the respondent proves that he 

was not given proper notice of the appointment of an arbitrator or the arbitration 

proceedings, or was not given sufficient opportunity to present his case. 

c)- The award will not be enforced if the respondent proves that the award 

concerns a dispute that is not within the terms of the arbitration agreement, whether a 

18.8 A member of the Board of Grievances gave me this information according to a telephone 

conversation. 

189 The New York Convention of 1958, Art. V (I). 

190 BEN ABDERRAHMANE., Dalimane, supra note (183), p. 2 1. 
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submission agreement or an arbitration clause, or that it contains decision on n1atters 

outside the scope of the agreement, unless it is possible to separate those parts of the 

award that fall within. 

d)- The award will not be enforced if the composition of the arbitral tribunal 

or the arbitral procedure was not in accordance with the agreement of the parties, or 
failing such agreement, with the law of the country where the arbitration was held. 

e)- Enforcement of the award may be refused if the award has not yet become 

binding on the parties, or if it has been set aside or suspended by a competent 

authority in the country in which, or under the law of which, that award was made. 
It is difficult to give specific answers in respect of the application of Article 

V(I) of the Convention when recognition and enforcement of foreign arbitral awards 

are sought before the Board of Grievances according to the New York Convention of 

1958 because there is no official interpretation for this Article by the Board and there 

is not any case for enforcement of foreign arbitral award according to the Convention 

has been submitted to the Board since the Saudi ratification of the Convention in 

1994.191 

However, a foreign arbitral award is binding and accepted according to the 

Convention, unless the respondent proves the existence of one of the above grounds 

mentioned in Article V(I) for the refusal of enforcement. The Board of Grievances 

will not intervene to check the existence of one of the above grounds or not, unless 

the respondent alleges its existence. 

If the respondent proves the appearance of one or more of the grounds for 

refusal of enforcement of the award, such as the invalidity of the arbitration 

agreement the Board of Grievances will refuse to issue an enforcement order of this 

awar . 
192 

191 4: 1 
1e 

A member of the Board of Grievances told rne this information according to a te ephon 

conversation. 

192 Ibid. 
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7.3.2.3[ii][BI(iii)(d)(ii) Grounds that may be invoked by the Board of Grievances 
itself 

Article V(2) of the Convention provides that recognition and enforcement of b 

a foreign arbitral award may be refused, if the competent authority of the country 
where recognition and enforcement are sought, the Board of Grievances, finds on its 
own motion that: 

a)- the subject-matter of the dispute is not capable of settlement by arbitration 

under the law of the country where enforcement of the arbitral award is sought. 
Under Saudi regulations, such as the Arbitration Regulation of 1983, all 

disputes which can not be resolved by a settlement are not capable of settlement by 

arbitration. 193 For example, disputes concerning personal status, succession and 

crimes cannot be resolved by arbitration. 194 

b)- the enforcement of the arbitral award is contrary to public policy of that 

country. 

Public policy reflects the fundamental economic, legal, moral, political, 

religious and social standards of every society or extranational community. 195 It is 

thus dependent on the judgment of the particular society, with the result that what is 

considered a part of the public policy in one society may not be seen as fundamental 

enough to constitute part of the public policy in another society with different 

economic, legal, political and religious systems. 196 

Saudi public policy is derived from the SharTah principles, and usage and 

practice prevailing in the Saudi Society. The Board of Grievances, in reliance on the 

public policy exception, may refuse to enforce foreign arbitral awards or such parts 

193 The Arbitration Regulation of 1983, Art. 2. 
Cý 

19' For details see above. pp. 112 et esq. 

195 LEW, Julian D. M., Applicable Law in International Commercial Arbitration; A Study in 

CoinniercialArbitration Awards, New York, Oceana Publication, INC, 1978, p. 53", also 
BUCHANAN, M., Public Policy and InternationalCommercial Arbitration, 1988, vol. 26, 

American Business Law Journal, p. 529. 

196 CHUKWUMERIJE, Okezie., Choice of Law bi hiteritatiotial Commercial Arbitratioiz, Wesrport, 

Connecticut & London, Quorum Books, 1994, p. 44. 
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thereof as are considered to be contrary to the Shar7ah. There are specific matters 

which are contrary to Saudi public policy, such as contracts concerning interest, 

gambling, wine, pig's meat and drugs. Matters, which do not have specific answers 

in the Shar7ah, such as tobacco and music instruments, will be considered contrary 

to Saudi public policy or not according to the view of the Board of Grievances., 97 

Unless the Board of Grievances construes narrowly what it considers to be a violation 

of the Shar7ah, the enforcement of foreign arbitral awards could still prove to be 

problematic. 198 

Although the New York Convention does not allow the competent authoritY, 

in the country where recognition and enforcement of foreign arbitral awards are 

sought, to examine the merits of the award'99 the Board of Grievances will review the 

merits of the award and make sure that the subject-matter of the dispute can be 

resolved by arbitration and the award does not violate Saudi public policy before 

making an enforcement order of the award. 200 

197 For details about Saudi public policy, see Minimum Standards of the Sharrah. pp. 17 er esq. 

198 CATTAN, E. William., Saudi Arabia, Spring 1995, vol. 29, no. 1, International Lawyer, p. 246. 

199 REDFERN, Alan & HUNTER, Martin., supra note (12), p. 461. 

200 A member of the Board gave me this information according to a telephone conversation. 
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Summary and Conclusion 

This work has discussed the arbitral process from the appearance of the 
dispute to the making and enforcement of the arbitral award. It has generally 
examined and clarified the position of national arbitration laws, of international and 
institutional rules of arbitration, and of international conventions governing 
arbitration as a means of resolving disputes. 

This thesis has analysed and discussed the position of the Kingdom of Saudi 
Arabia concerning arbitration, with special reference to the provisions of the 
Arbitration Regulation of 1983 and its Implementation Rules of 1985. It makes some 

recommendations to deal with defects in the Regulation and Rules. 

The main sources of the Saudi legal system are four: 

- The Shari'ah which is derived from the JKur'an, the Sunizah (traditions of 

the Prophet Muhammad), the Idtjma' (consensus), the 6: iv as (analogv) and certain 

supplementary sources, such as Istiýsan Ouristic preference). 

- State regulations and resolutions issued by royal decrees such as the 

Labour and Workmen Regulation of 1969 and the Provincial Government Regulation 

of 1992. 

- Bilateral and multilateral treaties ratified by the Kingdom of Saudi Arabia. 

- Custom and practice prevailing in the Kingdom of Saudi Arabia, especially 

modern practice concerning commerce and international trade. 

The Shari'ah, with special reference to the ýIanbali school of the Islamic 

jurisprudence, is the supreme law in the Kingdom of Saudi Arabia. The Shari'ah 

does not contain detailed provisions providing specific solutions to all legal problems 

arising in society, but it contains general principles from which the solutions to these 

problems can be derived. To provide such solutions, the issue of regulations (laws) 

and resolutions for the good administration of the country and for the fulfilling of the 

changing society's needs and new circumstances is required and necessary, 

particularly from the King (Imain), who has the religious and secular leadership of 

the country according to the Shari'ah. 

The necessary regulations are usually issued by the King after they have been 
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prepared and recognised by the Council of Ministers and the Consultative Council. 

These regulations apply and supplement the general principles of the 
-Shari'ah and do 

not conflict with them. 

The Saudi judicial system is divided into three major institutions of judiciary: 

- The Shari'ah Courts, which are divided into the following hierarchical 

system: the Higher Judicial Council, the Courts of Appeal, the General Courts and 

the Summary Courts, 

- The Board of Grievances (the Administrative Court) which is an 
independent judicial commission with ties to no governmental authority other than 

the King. It consists of administrative, commercial, disciplinary and secondary 

circuits. 

- The specialised judicial organs such as the Commercial Papers Committee, 

the Committee for the Settlement of Banking Disputes, and the Committees for the 

Settlement of Labour Disputes, where each committee has limited jurisdiction to 

decide specific disputes according to the provisions of the regulation governing it. 

It is recommended that the Council of Ministers Resolution No. 167 issued in 

1981 should be applied where it states the establishment of specialised courts for the 

adjudication of commercial, labour and traffic disputes because practical reality 

requires that. In particular, the existence of commercial circuits in the Board of 

Grievances does not fit the nature of the Board as an administrative court deciding 

disputes in which one of the parties is the Government or one of its Agencies. The 

existence of more than thirty specialised judicial organs also causes many 

complicated problems such as the determination of the competent authority to decide 

disputes arising between the parties, the increase of expenses and the number of 

judges. The application of this Resolution will help to resolve these problems. 

The Shari'ah recognises the concept of arbitration as a method of settling 

disputes. Moreover, arbitration was the primary and favourable method of resolving 

disputes between the Saudi Government or one of its Agencies and foreign private 

parties. The Saudi Government used to ýnclude arbitration clauses in concession 

contracts concluded with foreign companies for the excavation Of Oil and other 

natural resources, such as the concession contract between the Saudi Government and 
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the Arabian American Oil Company (Aramco). 

However, the attitude of the Saudi Government towards arbitration changed 

to one of hostility after the arbitral award in the Aramco Case was made against the 
Kingdom of Saudi Arabia. The Saudi Government then issued Its Resolution No. 58 

of 1963 which prohibited the submission to arbitration of disputes arising between 

the Saudi Government or one of its Agencies on the one hand, and physical persons, 

companies, or private organisations on the other, with certain exceptions concerning 

concession contracts which contain interests of utmost importance for the Kingdom 

of Saudi Arabia, and technical disputes. 

More recently, the Saudi Government has sought to reduce the scope of the 

prohibition by ratifying some bilateral and multilateral conventions governing 

arbitration as a means of settling disputes such as the ratification of the Washington 

Convention of 1965 and the New York Convention of 1958. In addition, the 

Arbitration Regulation of 1983 and its Implementation Rules of 1985 permit 

governmental agencies to settle their disputes with private parties by arbitration 

provided that authorisation is obtained from the President of the Council of 

Ministers. 

In respect of domestic arbitration, arbitration was not governed by special 

regulation before the issue of the Arbitration Regulation of 1983. However, there 

were some provisions concerning arbitration included in certain regulations, such as 

Articles 493-497 of the Commercial Court Regulation of 1931, Articles 183,184 and 

187 of the Labour and Workmen Regulation of 1969, Article 5(h) of the Chambers of 

Commerce and Industry Regulation of 1980 and Articles 49-54 of its Implementation 

Rules of 198 1. 

The issue of the Arbitration Regulation of 1983 and its Implementation Rules 

of 1985 has made arbitration an acceptable means for the settlement of disputes 

arising between businessmen because they contain many provisions, which deal with 

many aspects of the arbitral process. 

However, the Regulation and its Rules contain several provisions which 

impose some restrictions on the parties' freedom and which give the competent 

authority strong control over the arbitral process, such as the necessity of the 
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approval of arbitration agreements by the competent authority before the 
commencement of the arbitration proceedings. It is important that the Saudi legislator 

removes these restrictions by giving the parties to disputes sufficient freedom to deal 

with the main aspects of arbitration because this freedom will encourage 
businessmen, whether Saudis or foreigners to have recourse to arbitration in tile 
Kingdom of Saudi Arabia. 

The Arbitration Regulation of 1983 gave rise to much debate about the ability 

of the Chambers of Commerce and Industry to administer arbitration according to the 

arbitration provisions existing in their Regulation of 1980 and its Implementation 

Rules of 1981, because the Arbitration Regulation of 1983 does not crive a clear 

answer with respect to this matter. Although there is a provision in the Arbitration 

Regulation which gives the parties to the dispute the right to adopt a "special clause" 
in the arbitration agreement to deal with any problem arising during the arbitral 

process, such as the death or resignation of one or more of arbitrators, this done by a 

particular institution, such as the Chambers of Commerce and Industry, it is 
important that the Saudi legislator expressly gives the Chambers of Commerce and 

Industry the power to apply the arbitration provisions existing in their Regulation of 

1980 and its Implementation Rules of 1981, since arbitration is conducted under the 

auspices of these Chambers. 

There are two major types of arbitration agreement. The first is a submission 

agreement to refer specific existing disputes to arbitration. The second is an 

arbitration clause to submit future disputes to arbitration. The arbitration Regulation 

of 1983 explicitly recognises the different types of arbitration agreement. 

Recognition of an arbitration clause is considered one of the main changes adopted 

by the Arbitration Regulation, since the concept of an arbitration clause before this 

Regulation was unknown in Saudi legal regulations and the judicial authorities. The 

courts, for instance, were not bound to submit the case to arbitration when there was 

an arbitration clause. However, it is recommended that the Saudi legislator reviews 

the Regulation and inserts a provision, which confirms the separability of an 

arbitration clause from the main contract. 

The Arbitration Regulation requires the parties to the dispute to prepare an 
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arbitration instrument, whether arbitration is based on an arbitration clause or on a 
submission agreement, and to have this instrument approvement by a competent 
authority, such as the Board of Grievances, before the commencernent of the 

arbitration proceedings. If either party to the dispute (almost always the respondent) 

refuses to co-operate with the other party to prepare such an instrument, the 

competent authority will intervene at the request of the other party and request the 

refusing party to respect the arbitration agreement and to participate in the preparing 

of an arbitration instrument. However, this requirement may lead to an increase in the 

intervention of the courts and to delay in the commencement of the proceedings. 
It is important that the Saudi legislator revises the terminology of the 4D 

Arbitration Regulation of 1983 and its Implementation Rules of 1985 because there 

is inconsistency in their terminology. It is recommended to use the O'eneral term 

"arbitration agreement" throughout the Regulation and Rules, and the spec1f1c terms 

"arbitration clause" and "submission agreement" where a different treatment of these 

two categories is desired. 

There are some provisions as to the validity of the arbitration agreement, such 

as agreement in writing, capacity of the parties to the dispute and arbitrability. As 

with most national arbitration laws, and international and institutional rules of 

arbitration, the Arbitration Regulation of 1983 requires certain conditions. It requires 

implicitly that an arbitration agreement should be in writing because any arbitration 

instrument must contain the names and signatures of the parties and arbitrators, the 

subject-matter of the dispute and so on. It is recommended that the Saud, legislator 

recognises the validity of an arbitration agreement concluded by one of the modern 

rneans of communication, such as fax or orally, particularly as the importance of 

these methods is increasing rapidly in the commercial sphere. 

The Arbitration Regulation expressly requires the parties to have full legal 

capacity to refer disputes to arbitration. Moreover, although this Regulation has 

reduced the scope of the prohibition of the Saudi Government or one of its Agencies 

to settle disputes by arbitration, it is recommended that the Saudi legislator abrogates 

this prohibition in general or at least in domestic arbitration, especiallý' as there are 

many Governmental Agencies which participate in econornic and cornmerclal 
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activities by having percentages of the capital in companies. 
The Regulation explicitly states that all disputes on any matter of law may be 

resolved by arbitration, except matters which can not be so resolved by a settlement, 
such as crimes or any matter relating to public policy. Consequently, arbitration is not 
allowed in respect of disputes arising out of the contracts which deal with usury 
(interests) or gambling because these contracts are contrary to the Shari'ah and to 
Saudi public policy. 

The main effect of the Arbitration Regulation is that a dispute brought to the 

court must be submitted to arbitration where there is an arbitration agreement. This 

step constitutes a significant improvement on the former situation where the 

arbitration agreement, though valid, was unenforceable. However, the Regulation is 

silent in respect of the time by which either party to the dispute should invoke the 

arbitration agreement before the court. It would be helpful if the Saudi legislator 

stipulated the production of an arbitration agreement before taking anv step in the 

court proceedings. Otherwise, the party loses the right to stay these proceedings on 

the existence of an arbitration agreement if he has participated in them. 

The requirement of an uneven number of arbitrators by the Arbitration 

Regulation helps to remove deadlocks, which may arise in the case of a difference of 

opinion between the members of the arbitral tribunal composed of an even number 

because the arbitral award is made by majority vote. 

According to the Arbitration Regulation, the parties have full freedom to 

appoint arbitrators themselves, or by a third party chosen by them, or by co-operation 

between them and a third party. The competent authority will appoint arbitrators if 

the parties are unable to agree upon them or if either party does not nominate his 

arbitrator. It is recommended that the Saudi legislator determines a specific period 

within which the members of the arbitral tribunal should be appointed by both 

parties, or the competent authority will assume this task. This period will assist to 

eliminate any attempt by the defaulting party to delay the commencement of the 

arbitration proceedings. 

There are some major qualifications which are required by most arbitration 

laws for a person who wishes to act as an arbitrator, such as full legal capacity, 
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sufficient experience, impart I a] ty and independence. The Arbitration Regulation 
expressly requires onl that an arbitrator must have full legal capacity. So. It is 

y 
C) 

important that the Saudi legislator explicitly requires sufficient experience, 
impartiality and independence in a person who acts as an arbitrator. 

These stipulations raise some questions which need clear answers from the 
Saudi legislator. For example, the stipulation of full legal capacity raises the question 
of the ability of women to act as arbitrators in the Kingdom of Saudi Arabia. Tile 
Shari'ah recognises that women do not have full competence to give evidence where 
the testimony of two women is equivalent to that of one man. Majority of the 
Shari'ah scholars adopt the view that women are unable to act as judges or 
arbitrators. Further, the competent authority, such as the Board of Grievances may 
refuse to enforce an arbitral award made by a woman -arbitrator or by an arbitral 
tribunal composed of a woman-arbitrator. So, it is recommended that the Saudi 

legislator give a clear answer in respect of this matter. 
The question also arises in regard to the ability of non-Muslims to act as 

arbitrators. Non-Muslims are unable to act as arbitrators only in domestic arbitration 
because the applicable law on the dispute is normally the Shari'ah which is the 

supreme law in the Kingdom of Saudi Arabia. However, in international commercial 

arbitration held in the Kingdom of Saudi Arabia, it is not necessary that the members 

of the arbitral tribunal are Muslims, particularly when a foreign law is the applicable 

law on the dispute. The Saudi legislator should explicitly set forth his opinion with 

respect to the ability of non-Muslims to act as arbitrators. 

The Arbitration Regulation requires that at least one of the arbitrators should 

have a sufficient knowledge of the Shariah rules, of commercial regulations, and of 

the customs and traditions applicable in the Kingdom of Saudi Arabia. However, it 

does not determine the scope of this knowledge and whether or not it is necessary 

that at least one arbitrator should have a certificate in the Shari'ah or law. It is 

recommended that the Saudi legislator requires that at least one of the arbitrators 

should be a Shari'ah scholar or a lawyer because this requirement will help to deal 

with any legal problem arising during the arbitral process. 

There are many powers which are conferred upon the arbitral tribunal to 

416 



administer the arbitral process by the parties to the dispute in the arbitration 
agreement and by the applicable law of arbitration. The Arbitration Reg lati 

Ztlu ion 
expressly gives several powers to the arbitral tribunal for conducting the arbitration 
effectively, such as the power to extend the time limit for making the award and the 
power to appoint one or more experts, if necessary, to provide a special report 
concerning matters of the case. 

Moreover, there are many duties which are imposed upon the arbitral tribunal 
by the parties to the dispute and by the applicable law. The Arbitration Regulation 

imposes certain duties such as the duty of the arbitral tribunal to treat each party 

equally and to give them a full opportunity to present their case. However, the 
Regulation is silent with respect to the immunity or liability of arbitrators. Therefore, 

it would be helpful if the Saudi legislator confirmed the liability of an arbitrator to 

either party to the dispute for loss caused by his intentional wrongful behaviour or if 
he makes a serious lapse in bad faith, like by accepting a bribe. 

According to the Arbitration Regulation, an arbitrator may be dismissed by 

the mutual consent of the parties to the dispute and also either party has the right to 

challenge an arbitrator within five days from the day on which a reason for challenge 

has occurred and at any stage of the arbitration proceedings, unless the arbitral award 

has been made. It would be better that the Saudi legislator increased this short period 

in order to give the parties a sufficient opportunity to prepare and bring the request 

for the challenge of an arbitrator to the competent authority. 

Arbitrators in general have the right to claim from the parties to the dispute 

the fees for their work and for time spent on the case. The fees and expenses are fixed 

by the parties after consultation with the arbitrators themselves. If they are unable to 

agree upon a specific amount the competent authority will fix it. 

Under the Arbitration Regulation, the decision of the competent authority 

concerning the fees of arbitrators is final. However, its Implementation Rules contain 

a provision which gives either party to the dispute the right to Object to the decision 

of the competent authority relating to the fees of arbitrators within eight days from 

the date of notification of this decision. The objection is brought to the competent 

authority itself. In fact, it is necessary that the Saudi legislator reviews thesc 
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provisions and gives a clear opinion in respect to the finality of the decision of the 

competent authority concerning the fees and expenses of arbitrators. 
In general, the arbitration proceedings commence when the request for 

arbitration is received by the respondent or by the secretariat of the arbitral 
institution, or when the last arbitrator accepts his mission in the arbitral process. The 

Arbitration Regulation states that the arbitration proceedings will commence when 
the arbitral tribunal fixes the date of the first session to hear the dispute, this within 

no later than five days of the date on which it receives the decision of the competent 

authority concerning the approval of the request for arbitration, whether arbitration 

stems from a submission agreement or from an arbitration clause. 
The party may be notified by the other party or by sending a registered letter 

to their address to make sure that he has received the notice. The Implementation 

Rules of 1985 contain several provisions which clarify in detail all the matters 

regarding the notification of the parties to the dispute. It can be concluded from these 

procedures that the Saudi legislator is attempting to eliminate any difficulties which 

may prevent the commencement of the arbitration proceedings. However, these 

procedures may themselves lead to a delay in the commencement of the proceedings. 

In principle, the applicable law on the arbitration proceedings in domestic 

arbitration is the law of the country where the arbitration takes place. However, in 

international commercial arbitration, the parties have full freedom to agree upon the 

applicable law on the proceedings. If they are unable to agree upon specific 

procedures the arbitral tribunal will assume this task. 

The Arbitration Regulation and its Implementation Rules are applied to the 

arbitration proceedings and supplemented by the rules of other Saudi regulations in 

accordance with the nature of the dispute submitted to arbitration. whether civil, 

commercial, labour disputes, otherwise in domestic arbitration. However, it is 

acceptable that the parties have the right to choose a foreign law as the law governing 

the arbitration proceedings in international commercial arbitration held inside the 

Kingdom of Saudi Arabia. 

In domestic arbitration, arbitration usually takes place in the country where 

the arbitral process is conducted according to its law. In this case, the parties can 
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choose one of its cities as the place of arbitration. In international commercial 
arbitration, the parties are free to determine the place of arbitration. But, if they are 
unable to agree upon the place, the arbitral tribunal itself or the competent authority 
will assume this role. There are some factors to be taken into account when the place 
of arbitration is determined, such as the nationality of the parties, expenses of 
arbitration, economic, political, legal and practical factors. 

It is recommended that the Saud' legislator expressly requires that arbitration 

should be held in the Kin dom of Saudi Arabia in domestic arbitration but giving the 9 
Z-- 

parties the freedom to choose any Saudi city, such as Riyadh and Jeddah as the place 

of arbitration. 

The parties may appear personally or through representatives before the 

arbitral tribunal during the proceedings according to the Implementation Rules of 
1985. However, the Arbitration Regulation and these Rules are silent in respect to the 

ability of foreigners to act as representatives of the parties before the arbitral tribunal. 

In practice, the parties may be represented by foreigners who should be Muslims and 

talk Arabic. It is recommended that the Saudi legislator explicitly confirms this 

matter. The Regulation does not impose any particular conditions with respect to the 

nature of representatives who may or may not be lawyers. 

The Arbitration Regulation and its Implementation Rules give the arbitral 

tribunal the power to try to make a settlement between the parties during the arbitral 

process. However, if a settlement is impossible the arbitration will continue until the 

issue of the arbitral award by the tribunal. The provision of the Implementation Rules 

is unclear in respect to the role of the arbitral tribunal during the settlement between 

the parties where it states that the arbitral tribunal only records the settlement without 

participating with the parties in preparing such a settlement. In fact, the Saudi 

legislator should modify this provision because the tribunal in practice performs an 

important task in the process of settlement between the parties. 

The arbitral tribunal gives great importance to the written statements 

containing written pleadings, statements of evidence and documents regarding the 

dispute before making the award because these statements clarify aspects of the 

subject-i-natter of the dispute. 
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Evidence may be taken by several methods, and the most important methods 
for presenting evidence are the production of documents, the testlmoný' of witnesses, 
the opinions of experts and the inspection of the site of the dispute. The arbitral 
tribunal often has the power to require either party to produce any relevant document 
in his possession, to ask any witness to attend hearings and to give his testimony, to 
appoint experts, and to inspect the site of the dispute when needed. 

However, if either party or any witness does not comply with the order of the 
tribunal, the competent authority will intervene and assist the arbitral tribunal by 

compelling the refusing person to respect the order of the tribunal. Moreover, the 

arbitral tribunal may need the assistance of the competent authority to subpoena a 

third party to appear before it and to give the testimony, or to produce any relevant 
documents in his possession. The Arbitration Regulation and its Implementation 

Rules explicitly confer upon the arbitral tribunal the power to require either party to 

produce any relevant document, to ask any witness to give the testimony, to appoint 

experts and to inspect the site of the dispute if it is necessary. 

According to the Implementation Rules, the arbitral tribunal has the power, at 

the request of either party or on its own motion, to hold oral hearings and to put 

questions to the parties and witnesses with respect to some aspects of the dispute. 

The competent authority exercises important functions at the various stages of 

the arbitral process. These functions may be clarified as belonging to three categories, 

as follows: 

- The competent authority may Issue interim measures of protection for 

preserving the subject-matter of the dispute from abuse by either party. such as the 

issue of an interim order to one of the parties to put perishable goods in a freezer for 

their protection or to sell them. The competent authority may also compel either party 

to enforce interim measures of protection made by the arbitral tribunal, and this 

authority may also make interim measures of protection for a third party, such as the 

issue of an interim order to the bank to freeze sums held in the bank account of one 

of the parties. 

- The competent authority may support the arbitral process, such as the 

I -n or if the 
appointment of any arbitrator, if the parties are unable to agree upon hii 
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party fails to appoint his arbitrator. Moreover, it may assist the arbitral tribunal bv 
making an order to a third party to attend the hearing and to produce anY relevant 
document in his possession. It can also compel any party to comply with the order of 
the tribunal concerning the production of documents. 

- The supervisory function of the competent authority may be required when 
emergency problems arise during the arbitration proceedings, such as when one 
arbitrator has been bribed by one of the parties to the dispute. 

The Arbitration Regulation and its Implementation Rules contain several 
provisions which confer upon the competent authority the powers to assi ist the arbitral 
tribunal to administer the proceedings effectively. The competent authority has some 

of these powers as have already been mentioned above, for example, tile competent 

authority intervenes to appoint the presiding arbitrator if the parties are unable to 

agree upon him or an arbitrator of the defaulting party. Further, the arbitral tribunal 

may request the assistance of the competent authority in the course of the arbitration 

proceedings, such as when either party refuses to produce relevant documents in his 

possession, or when a witness refuses to appear before the tribunal at the hearing, 

The competent authority can issue interim measures of protection to a third party to 

produce any documents concerning the case in his possession. 

In addition, the competent authority files the arbitral award and decides ally 

objection concerning it. It will then issue an enforcement order of the award if it 

refuses the objection, or it will decide the case by itself if it accepts the objection. 

Under the Implementation Rules, the issue of the arbitral award requires to 

hold deliberations which must take place in secret and only members of the arbitral 

tribunal participate in them. However, the Arbitration Regulation and its 

Implementation Rules are silent when one of the arbitrators refuses to participate in 

deliberations. It would be helpful if the Saudi legislator treated this question by 

giving the other arbitrators the power to proceed in holding deliberations and to 

render the arbitral award after making sure of the reasons for the absence of this 

arbitrator. 

In general, three-member arbitral tribunals may make the award unanimously, 

or by a majority vote, or sometimes by the presiding arbitrator alone when he is 
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conferred this power by the agreement of the parties or by the applicable law of 
arbitration. 

The Arbitration Regulation explicitly states that the arbitral award should be 

made unanimously or by the majority vote whilst clarifying the reasons for the 

refusing arbitrator. It is recommended that the Saudi legislator deals %ý'ith the 

question which may arise when there is not a majority vote by giving the presiding 

arbitrator the power to issue the award or by giving the competent authority the 

power to decide the case. 

The parties generally have the right to fix a specific time limit within which 

the arbitral award should be made or the statutory time limit specified by the 

applicable law will be considered the time limit of arbitration. This time limit may be 

extended by the mutual consent of the parties or by the arbitral tribunal itself or by 

the competent authority at the request of the parties or the arbitral tribunal. The 

Arbitration Regulation gives the parties the right to fix a time limit within which the 

award should be made. However, if they do not specify a time limit the Regulation 

decides that the time limit of arbitration will be ninety days from the date on which 

the arbitration agreement is filed by the competent authority. In addition, the 

Regulation gives the parties and the arbitral tribunal the right to extend the time limit 

of arbitration, if it is necessary to do so. 

The time limit for making the arbitral award raises certain questions, such as 

should the request for an extension of the time limit be presented before the expiry of 

the original time limit, because the parties and the arbitral tribunal will lose the right 

to extend the time after that point and the arbitration proceedings will end if the time 

limit is not extended. Moreover, this matter raises question relating to the validity of 

an arbitral award made after the expiry of the time limit of arbitration, and opens the 

question regarding the expiry of the time limit of arbitration before the making of an 

arbitral award. The Arbitration Regulation does not deal with these questions and it is 

important that the Saudi legislator reviews it and sets forth his position on these 

questions. It is recommended that he expressly give the competent authority the 

power to deal with any of these questions when they arise. 

In general, there are various types of awards which may be made during the 
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arbitral process, such as interim, partial, final and additional awards. The issue of an 
interim award may be required to decide one or more issues of the dispute in tile 
preliminary stages of the arbitral process, such as the question of the jurisdiction of 
the arbitral tribunal to decide certain issues of the dispute. As well, a partial final 

award may sometimes be required to dispose one or more substantive issues of the 
dispute, such as a sum of money which is indisputably due and payable by one party 
to the other. A final award must be rendered by the arbitral tribunal to decide all 
issues submitted to it by the parties. Sometimes, one or more issues of the dispute is 

omitted from the final award made by the tribunal, such as the costs of arbitration. In 

this case, the need to make an additional award appears so as to decide these omitted 
issues. 

The Arbitration Regulation of 1983 does not give the arbitral tribunal clear 

powers to issue interim, partial and additional awards. So, it is recommended that the 

Saudi legislator explicitly grant the arbitral tribunal the power to make interim, 

partial and additional awards during the arbitral process, because this power will 

enable the tribunal to conduct the arbitration proceedings effectively. 

The Arbitration Regulation and its Implementation Rules require some 

formalities in the form of the arbitral award, such as the date and place where it is 

made, the reasons for the award, the names and signatures of arbitrators. In fact, the 

aim of the Saudi legislator with these formalities is to speed up enforcement of the 

award because these formalities will help the competent authority to make sure that 

the arbitral tribunal has respected the general principles of equity and the provisions 

of the applicable law before making an enforcement order of the award. 

The question of the validity of the arbitral award may arise when the tribunal 

does not respect one or more of these formalities, such as when the award does not 

include the reasons on which it is based. In practice, the competent authorl ty has two 

alternatives. It may remit the award to the arbitral tribunal to fulfil all requirements 

imposed by the Regulation or it may set aside the award and decide the case by itself. 

It is recommended that the Saudi legislator confirms the practical reality by giving 

the competent authority the power to consider each case and then to remit or set aside 

the arbitral tribunal. 
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The arbitral award is usually signed by the members of the arbItral tribunal. 
However, if an arbitrator refuses to sign the award because lie disagrees with the 

other arbitrators the award will be valid if it is signed by the majority of arbitrators, 

and contain the fact of the missing signature and specify the reasons Its absence. It Is 

possible to allow the dissenting opinions to be mentioned in the original copy of the 

award or to be annexed to the award in a separate document if the arbitrator agrees to 

sign the award. 

The Arbitration Regulation has dealt with the problem arising out of the Z: ý 

refusal of an arbitrator to sign the award where it requires that this be set forth that in 

the arbitral award and that the remaining arbitrators sign the award. However, It Is 

silent in respect to the possibility of written dissenting opinions. In fact, it is 

recommended that the Saudi legislator codifies the practical realitv concerning the 

question of dissenting opinions where the refusing arbitrator usually signs the award, 

and writes his dissenting opinions in a separate document and attaches it to the 

original copy of the award. 

Many countries require registration of the arbitral award with the competent 

authority, such as the court, and determine a specific time limit within which the 

award should be registered. The Arbitration Regulation explicitly requires 

registration of the arbitral award within five days of its being made with the 

competent authority such as the Board of Grievances. However, it does not deal with 

the position when the request for registration of the award is referred to the 

competent authority after the five days time limit. It is recommended that the Saudi 

legislator give the competent authority the power to consider the reasons for delay 

and decide whether or not these reasons are justifiable. In fact, the submission of the 

request for registration of the arbitral award after the expiry of the statutory time limit 

may not lead to the setting aside of that award since this infringement does not have 

dangerous consequences. Moreover, it is recommended that the Saudi legislator 

determines a specific period within which the competent authority should register the 

arbitral award. 

The arbitral tribunal often has jurisdiction to correct any minor clerical or 

typographical errors in the award at the request of either party to the dispute or on its 
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own motion. Further, the tribunal may interpret any ambiguity of language of the Cý t) 
award at the request of the parties when the arbi agreement or the applicable tration 

law of the arbitral process gives it this power. The Implementation Rules of 1985 

contain provisions which explicitly grant the arbitral tribunal the power to correct any 

clerical or typographical or mathematical errors in the award and to interpret any 

ambiguity in the original text of the award. However, it is recommended that the 
Saudi legislator fixes a time limit within which the request for correction or 
interpretation of the arbitral award should be submitted to the arbitral tribunal. 

An arbitral award is considered by many countries as a national award when it 

is made within the territory of the country according to its national law and at least 

one of the parties has its nationality or he is a resident in it. An arbitral award is often 

considered as a foreign award when it is made in a country other than the country in 

which recognition and enforcement of this award are sought, or when arbitration is 

conducted according to a foreign law or one of the international and institutional 

rules of arbitration, such as the LCIA Arbitration Rules, or when the parties are 

foreigners or non-residents in the country where the arbitration takes place. 

In principle, either party to the dispute has the right to challenge the arbitral 

award, whether national or foreign, before a competent authority such as the court. 

However, many countries give the parties the power to waive the right to challenge 

the arbitral award by inserting a provision in the arbitration agreement. 

There are many grounds upon which either party may challenge the award, 

such as the non-existence of an arbitration agreement, or if it is null and void, or 

expired, or the incapacity of either party according to the applicable law of 

arbitration. 

The request for the challenge of an arbitral award should be submitted to the 

competent authority within the statutory time limit. However, if it is referred after the 

expiry of the time limit the parties lose the right to challenge, and the competent 

authority would have limited powers to consider the reasons and circumstances 

leading to delay. 

When the request for the challenge of the award is referred to the competent 

authority its enforcement will be suspended until the decislon of the authorlty. If the 
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request for challenge is refused the award will be immediately confirmed and become 

resjudicata, and the competent authority will issue its enforcement order. However, 
if the request for challenge is accepted, the arbitral award will lose its legal validitv 
and effects, and the parties to the dispute have choices. They may remit the case to 
the same arbitral tribunal, or they may submit it to a new arbitral tribunal for deciding 

it anew, or they may refer it to the same competent authority for Its decision. 
An arbitral award is considered as a Saudi award when it is made in the 

Kingdom of Saudi Arabia and according to the Saudi procedural and substantive 
laws. According to the Arbitration Regulation of 1983, either party to the dispute has 

the right to challenge the arbitral award before the competent authority such as the 

Board of Grievances. However, it is unclear whether the competent authority is 

authorised to examine all the merits of the dispute before its decision on tile request 
for challenge or on the reasons for the challenge. 

It is recommended that the Saudi legislator require the competent authority to 

examine only the reasons for challenge of the award without reviewing the merits of 

the dispute, because review of all the merits of the dispute will consume much time 

and increase the expenses of arbitration. 

The Arbitration Regulation does not determine specific reasons upon which 

the arbitral award may be challenged. So, it would be helpful if the Saudi legislator 

reviewed the Regulation and provided for some grounds for challenge of the arbitral 

award. 

The Regulation specifies a time limit within which the request for challenge 

of the award should be submitted to the competent authority. However, it is silent in 

respect to the submission of the request for challenge after the expiry of the statutory 

time limit. In practice, the competent authority has the power to accept or refuse the 

request for challenge according to the circumstances and reasons for the delay. But it 

is important that the Saudi legislator clarifies his opinion with respect to this 

question. 

In addition, the question of the possibility of objecting to the decision of the 

competent authority concerning the request for challenge of the arbitral award may 

arise. 
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Before 1994, the prevailing belief was that the decision of the competent 
authority is final and enforceable. In 1994, however, the losing party in one case 
settled by arbitration objected to the decision of one of the Commercial Circuits (like 
the First Instance Court) regarding the request for challenge of the arbitral award 
submitted by it. This objection was accepted by the Appellate Review Committee 
(the Appeal Court in the Board of Grievances) by majority vote and it decided to 
reduce the amount of the arbitral award. 

In fact, the recent position is a negative step with respect to attracting 
businessmen to settle their disputes by arbitration, because this position is time 

consuming and increases expenses. So, it is recommended that the Saudi legislator 
intervenes and confirms the finality of the decision of the First Instance Court 

concerning the objection of the arbitral award. 
The arbitral award, whether national or foreign, is usually obeyed voluntarily 

by the loser. However, if he refuses the winning party rnay resort to a state authority 

such as the court to recognise the award and to issue leave to enforce it. 
The request for enforcement of the arbitral award must be accompanied by 

the original copy of the arbitral award (or a certified copy) and the arbitration 

agreement (or a certified copy). The competent authority will check that the arbItral 

award fulfils basic principles, such as the principle of equity between the parties 
during the arbitral process, and that it respects the conditions required by the 

applicable law without examining the merits of the case. 

The competent authority may also refuse to issue an enforcement order when 

either party has presented evidence that there is one or more reasons for setting aside 

the arbitral award provided by the applicable law, for example, if the arbitration 

agreement is null and void. In this case, the other party may appeal the decision of the 

authority refusing the enforcement before the same or higher authority. 

The Arbitration Regulation of 1983 and its Implementation Rules of 1985 

deal with only Saudi arbitral awards whereas foreign arbitral awards are enforced by 

the Board of Grievances which has jurisdiction to enforce foreign judgments and 

arbitral awards. 

The request for enforcement of a Saudi arbitral award is submitted to the 
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competent authority, such as the Board of Grievances which reviews the merits of the 
case and makes sure that the award is not contrary to the 

-Shari'ah principles and 
public policy before issuing an enforcement order. Therefore, when the arbitral award 
contains a decision providing for the payment of interest, the competent authority 
will delete this decision and enforce the rest of the award if it is possible to separate 
the decision regarding interest. However, when it is impossible to separate the 
decisions of the arbitral award, the competent authority will consider the award as 
null and void award because it is contrary to the Sharl'ah principles. 

When the competent authority grants an enforcement order of the arbitral 

award, the winner may refer it to the Principality of the province, where the loser 

resides or has assets, which has considerable powers, such as seizing the loser's 

property, selling it, and even imprisoning him. The winning party may also have 

recourse to the Civil Rights Directorate of the Police at the place of residence of the 
loser which has powers to enforce the arbitral award. 

There are two types of foreign arbitral awards which may be enforced in the 

Kingdom of Saudi Arabia. The first is enforcement of a foreign arbitral award made 

under a foreign law or under rules of one of the international conventions governin 09 
arbitration which is not ratified by the Kingdom of Saudi Arabia. The second is 

enforcement of a foreign arbitral award made in a contracting state in one of the 

international conventions ratified by the Kingdom of Saudi Arabia such as the New 

York Convention of 1958. 

When the party wishes to enforce an award from the first type of foreign 

arbitral awards it should refer the request for enforcement to the Board of Grievances 

which will apply the reciprocity principle, review the merits of the case, and then 

issue a final decision which may grant or refuse enforcement of this award. When an 

enforcement order of the award is granted, the party will then submit this order to the 

Principality where the other party resides, owns assets or carries out its normal 

activities. However, when the Board of Grievances refuses to issue an enforcement 

order of the arbitral award, the party may proceed by way of a new trial instituted in 

the Kingdom of Saudi Arabia before the competent authority according to the nature 

and type of the dispute. 
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The second type of foreign arbitral awards is enforced according to the I 
provisions of an international convention governing arbitration ratified by tile 
Kingdom of Saudi Arabia and by the country where the award Is made such as tile 
Washington Convention of 1965 or the New York Convention of 1958. 

Finally, it must be noticed that although the Arbitration Regulation of 1983 

and its Implementation Rules of 1985 have dealt with many aspects of the arbitral 

process many questions regarding the arbitration are not treated by the Regulation 

and its Rules. So, it is recommended that the Saudi legislator make a new regulation 

governing domestic arbitration and bear in mind the recent changes relating to the 

commercial sphere and business community, or at least review and modify the 

provisions of the present Arbitration Regulation and then answer the above 

questions. 

Moreover, it would be helpful if the Saudi legislator would make a regulation 

dealing with international commercial arbitration held in the Kingdom of Saudi 

Arabia, because of the increasing importance of the Kingdom of Saudi Arabia as one 

of the biggest economic countries in the Middle East, and because most important 

international conventions concerning arbitration as a means of resolving disputes, 

like the Washington Convention of 1965 and the New York Convention of 1958, 

have been ratified by the Kingdom of Saudi Arabia. In respect of this matter, the 

Saudi legislator can benefit from the provisions of the UNCITRAL Model Law of 

1985 and from other countries, such as France and Switzerland which have special 

laws governing international commercial arbitration held in their territories. 

Such a regulation would give foreign private parties the confidence in the 

Saudi legal and judicial systems, and attract them to resolve disputes arising out of 

their commercial and investment contracts and transactions inside the Kingdom of 

Saudi Arabia. In addition, it will reduce the resort by foreign private parties to 

enforce arbitral awards on the assets of Saudi businessmen abroad. 
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Part 11: 

These cases were brought from the Saudi Chambers of Commerce and 
Industry by which the practical reality concerning domestic arbitration in the 
Kingdom of Saudi Arabia was clarified. Therefore, it would be better if these cases 
are translated in brief in English. 
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- Case of R. Co. for Comm. (Commercial company) v. J. Ins. Co. Ltd. (Jordanian 
insurance company). 

R. for Comm. company (the first party) concluded an insurance contract w th 
J. Ins. Ltd. company (the second party). The policy includes the insurance of the first 
party's offices, showroom and warehouses against fire, thunderbolts, explosion, 
earthquakes and flood. 

During the insurance contract, fire accident happened in the property of the 
first party and caused damages. The parties did not reach an agreement in respect ot- 
the amounts of the compensation and they submitted their dispute to arbitration. 

This Case was settled by the Arbitral Award No. 1/1406, dated 12/04/1406 
A. H. (1986 A. D. ). 

- Case of S. Co. for Comm. & Cont. (Commercial & coiztractiizg company) v. 
Comm. S. Co. (Insurance company). 

S. for Comm. & Cont. company (the first party) entered into an insurance 
contract with Comm. S. company (the second party) with respect to the project of 
renew of the electrical networks concerning the Royal Palaces in al-NJýIi-O, Yah in 
Riyadh by the first party. 

During the execution of this project, the first party caused darnages electrical 
cables relating to the Riyadh electricity Company and water pipes. Consequently, tile 
first party fixed these damages and asked the second party to pay the expenses of the 
repair. However, the second party refused to do so and the two parties 1-cferred their 
dispute to arbitration. 

This Case was resolved by the Arbitral Award No. 2/1406, dated 26/05/1406 
A. H. (1986 A. D. ) 

- Case of Mr. S. A. S. (Sudanese natural person) v. U. W. Co. for his. (Insurance 

company) & H. Co. for H. C. (Hire cars company). 

Mr. S. A. S. (the claimant) rented a car from H. for H. C. company (the 

second respondent) for 52 days. During this period, an accident happened between 

the rented car and a lorry which caused damages in both cars. The police decided that 

the claimant was responsible for the accident. 
The rented car was insured according to the Insurance Policy No. R. D. B. M- 

500-349 concluded between the U. W. for Ins. company (the first respondent) Lind tile 
H. for H. C. company (the second respondent). The second respondent asked tile first 

respondent to pay the arnounts of damages. The first respondent neglected and C7 
postponed to pay the amounts of damages, so the claimant was put in the prison until 
he fulfils all the required amounts. He stayed in prison around nine months until Ll 

third party guaranteed him. 
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After that, the claimant presented a request for arbitration to the competent 
authority, which was the Minister of Commerce, asking the two respondents to 
compensate him in respect of all the damages which happened to him because of 
their negligence. 

This Case was settled by the Arbitral Award issued on 16/09/1406 A. H. 
(1986 A. D. ). 

- Case of Mr. N. A. A., R. (Saudi natural person) v. Y. Co. for Ins. Ltd (hisumice 
company). 

Mr. N. A. A. R. (the first party) entered into an insurance contract %vith Y. for 
Ins. Ltd. company (the second party). The policy contained the insurance of the first 
party's jewellery and rugs existing in a special ferrous cabinet in his house against 
fire and theft. When the first party was in abroad with his family, the jewellery and 
rugs were stolen from the house during the existence of the insurance contract. The 
parties did not agree upon the amounts of compensation and they referred the dispute 
to arbitration. 

This Case was resolved by the Arbitral Award No. 2/1407, dated 20/04/1407 
A. H. (1987 A. D. ). 

- Case of M. Co. for Comm. & Dev. Pro. (Commercial company) v. S. IN'. I. Co. for 
Ins. (Insurance company). 

M. Co. for Comm. & Dev. Pro. (the first party) made an insurance contract 
with S. N. 1. Co. for Ins. (the second party) which relates to the insurance of the first 

party's warehouse, its contents of furniture and its annexations against fire. 
During the insurance contract, fire accident happened in the warehouse and 

caused damages. The dispute appeared between the two parties in respect to the cost 
of losses resulting from the fire and the due amount of compensation. They resorted 
to arbitration to settle their disputes. 

This Case was decided by the Arbitral Award No. 11/1407, dated 16/08/1407 
A. H. (1987 A. D. ). 

- Case of S. L Co. Ltd. (Construction company) v. Mr. F. A. N. (Saudi natural 
person). 

S. I. Ltd. company (the first party) concluded a construction contract with Mr. 
F. A. N. (the second party) where the first party should build four villas for the 

second party within fourteen months from the date of the beginning of the work. 
However, a dispute arose between the two parties with respect to the quality of the 

used materials and works made by the first party. Therefore, the second party had 
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recourse to the executive authorities(the Principality and Police) to give him the rill i ght to complete the work by another construction company. Because of the exi stence of 
an arbitration clause in the main contract, the parties submitted their dispute to 
arbitration. 

This Case was settled by the Arbitral award No. 5/1407, dated 19/09/1407 A. H. 
(1987 A. D. ). 

- Case of A. Co. for Comm. & Cont. (Commercial & contracting coinpan-1) v. A. 
Elec. Co. (Electricity company). 

A. for Comm. & Cont. company (the first party) entered into a contracting 
contract with A. Elec. company (the second party) with respect to the project of the 
excavation and distribution of electricity inside 'Arar' city in the Northern Province 
of the Kingdom of Saudi Arabia. 

During the execution of the contract, the first party claimed the second party 
to pay the expenses of the additional works arising out of the difference of the length 
of cables and some technical aspect which are not governed by the main contract. 
However, the second party refused this claims and the two parties referred their 
dispute to arbitration. 

This Case was resolved by the Arbitral Award No. 6, dated 19/10/1407 A. H. 
(1987 A. D. ). 

- Case of Civ. W. Co. (Contracting company) v. Int'L G. Ins. Co. (Insurance 
company). 

Civ. W. company (the first party) made an insurance contract with Int'l. G. 
Ins. company (the second party). This contract included the insurance of the 
performance of the project concerning the excavation and distribution of water and 
sewage pipes in al-DammJni city. 

During the execution of this contract, the test of these pipes showed the 
existence of leak in them and some of them were broken. Therefore, the first party 
claimed the second party to pay the compensations of these damages. But, the second 
party refused to pay because the first party used bad kinds of pipes and materials. The 

parties agreed to submit their dispute to arbitration. 

This Case was decided by the Arbitral Award No. 8/1407, dated 06/03/1408 
A. H. (1988 A. D. ). 

445 



- Case of L S. Co. for Cont. Ltd (Sub-contracting company) v. I. C. C Co. for 
Const. Ltd. (Korean construction company). 

1. S. for Cont. Ltd. company (the first party entered into a sub-contracting, 
contract with 1. C. C. for Const. Ltd. company (the second party) in respect of the 
excavation of a canal for drainage and elimination of rain water in Riyadh. 

During the performance of the contract, a dispute occurred between the 
parties with respect to some technical matters and they submitted it to arbitration. 

This Case was settled by the Arbitral award No. 4/1408, dated 13/08/1408 A. H. 
(1988 A. D. ). 

- Case of M. Co. for Cont. (Commercial & contracting company) v. S. L& Comm. 
Co. Ltd. for Ins. (Insurance company). 

M. for Cont. company (the first party) concluded a maritime insurance 
contract with S. I. & Comm. Ltd. for Ins. company (the second party) in respect to the 
goods(sugar and rice) shipped to the Kingdom of Saudi Arabia. 

When the goods arrived to the port the first party found damages in the goods 
and asked the second party to compensate it. The dispute arose between them and 
they agreed to refer it to arbitration. 

-01 
This Case was resolved by the Arbitral Award No. 8/1408, dated 29/08/1408 
A. H. (1988 A. D. ). 

- Case of Civ. L Co. (Contracting company) v. Int'l. G. Ins. Co. (Insurance 

company). 

Civ. 1. company (the first party) made an insurance contract with Int'l. G. Ins. 

company (the second party) with respect to the project of drainage of sewage in al- 
Danim, --ýn port against flood, explosion and high maritime waves. 

During the insurance contract, damages arose from high maritime waves and 
the first party then claimed the second party to pay the compensation. However, the 
second party refused that on the basis that the maritime waves were natural and 
damages were not considered within the insurance contract. The parties submitted the 
dispute to arbitration. 

This Case was decided by the Arbitral Award No. 15/1407, dated 18/10/1408 
A. H. (1988 A. D. ). 
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- Case of A. Co. (Contracting company) v. Sh. J. for Ins. Co. (Insurance company). 

A. company (the first party) concluded an insurance contract with Sh. J. for 
Ins. company (the second party) in respect of a project of contracting executed b-N' the 
first party in Riyadh. 

During the execution of the project, the first party caused damages in the high 
pressure cables relating to Riyadh Electricity company. Accordingly. the first party 
paid the expenses of the repair and it then claimed the second party to compensate it. 
However, the second party refused that and the two parties referred their dispute to 
arbitration. 

This Case was settled by the Arbitral Award No. 5/1407, dated 11/04/1410 
A. H. (1990 A. D. ). 

- Case of NaL Co. for Adm. & Serv. Ltd. (Services company) v. S. Co. Ltd. 
(Maintenance company). 

Nal. for Adm. & Serv. Ltd company (the first party made a contract with S. 
Ltd company (the second party) by which the first party adhered to present meals to 
the workers of the second party for three years. 

During the performance of this contract, the second party refused to pay the 
amounts of these meals because the meals and services presented by the first party 
were bad. Therefore, the two parties agreed to settle their dispute by arbitration. 

This Case was decided by the Arbitral Award No. 1107/1. k1408, dated 
22/08/1410 A. H. (1990 A. D. ). 

- Case of H. B. Co. for Comin. (Commercial company) v. L Co. for Comin. 
(Insurance company). 

H. B. for Comm. company (the first party) concluded two insurance contracts 
with 1. for Comm. company (the second party). The first contract insured the 

warehouses, goods in these warehouses, their furniture, equipment, and crane against 
fire and other possible dangers. The second one related to a maritime insurance of 
four containers containing Pepsi-cola from United States against theft, explosion, war 

and damage. 
During the existence of two contracts, fire accident happened in the 

warehouses of the first party and caused damages and the Pepsi-cola shipment did not 

arrive from United States. Therefore, the first party claimed the second party to 

compensate it. However, the parties did not reach an agreement with respect to the 

amounts of compensation. So, they submitted the dispute to arbitration. 

This Case was resolved by the Arbitral Award No. 14/1409. dated 01/09/1410 

A. H. (1990 A. D. ). 
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- Case of S. B. Co. (Industrial company) v. 1. A. Serv. Co. for his. (hisuratice 
company). 

S. B. company (the first party) entered into an insurance contract \\ ith 1. A. Serv. for Ins. company (the second party). This contract included the insurance of the first party's factory and offices against fire, explosion and other darnaal-, 
, During the insurance contract, fire accident happened in the I'actory of the first party and caused damages. The first party asked the second party to compensate it. But, the second party refused that because the reason for fire was not considered a 

serious reason justifying compensation. The parties submitted their dispute to 
arbitration. 

This Case was settled by the Arbitral Award issued on 20/11/1410 A. H. 
(1990 A. D. ). 

- Case of M. Sh. Co. for Comm. (Contracting company) v. A. Co. for T. Cont. 
(Contracting company). 

M. Sh. for Comm. company (the first party) made a sub-contracting contract 
with A. for T. Cont. company (the second party). According to this contract, the first 
party adhered to build part of the new motorway in the Central Province. 

During the performance of this contract, the second party refused to pay the 
cost of the executed works by the first party because the first party breached the 
contract. The two parties agreed to refer the dispute to arbitration. 

* This Case was decided by the Arbitral Award No. 2764/2. k 1409, dated 
27/11/1410 A. H. (1990 A. D. ). 

- Case of N. L Co. Ltd. for Ills. (Insurance company) v. I. Co. for Ills. & Re-ills. 
(Insurance company). 

N. I. Ltd. company (the first party) concluded a re-insurance contract with 1. 
for Ins. & Re-ins. company (the second party). This contract re-insured of cars. The 
dispute arose between the two parties with respect to the period of insurance whether 
one or three years and then the required amounts according to the contract. The 

parties submitted the dispute to arbitration. 

* This Case was settled by the Arbitral Award No. 13/1408, dated 16/02/1411 
A. H. (1991 A. D. ). 

- Case of S. T. Co. (Construction company) v. Mr. A. A. A. (Saudi iiatural persoit). 

S. T. company (the first party) entered into a construction contract with Mr. 

A. A. A. (the second party). According to this contract, the first partýl adhered to 
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build a building to the second party in Riyadh. The second party refused to pay the final amounts of the first party after the execution of the Contract on the bas's that the first party did not perform the technical matters required in the contract. The partic', 
referred their dispute to arbitration. 

This Case was decided by the Arbitral Award No. 10/1409, dated 07/03/1411 
A. H. (1991 A. D. ). 

- Case of H. M. R. H. Co. for Trans. & Comm. (Commercial contpan-v) v. A. Co. 
for C. C. Ltd. (Commercial company). 

H. A R. H. for Trans. & Comm. company (the first party) concluded a 
commission contract with A. for C. C. Ltd. company (the second party). According to 
this contract, the first party sold cement for the second party for a specific 
commission for each sack. 

During the performance of the contract, the two parties disagreed upon the Cý 
amount required to the first party and they then submitted their dispute to arbitration. 

This Case was decided by the Arbitral Award issued on 19/05/1411 A. H. (1991 
A. D. ). 

- Case of Dr. H. B. A. (Saudi natural person) v. G. B. H. Co. Ltd. (Private 
hospital). 

A dispute arose between Dr. H. B. A., who was a partner and director in a 
private hospital, and other partners with respect to his rights resulting from his work 
during seven years after his resignation and withdrawal from the company. The 

parties referred their dispute to arbitration according to the existence an arbitration 
clause in the main contract. 

This Case was resolved by the Arbitral Award issued on 27/10/1411 A. H. 
(1991 A. D. ). 

- Case of Ind. G. Co. Ltd. (Contracting company) v. Z. Co. (Contractbig company). 

The two parties concluded ajoint-venture contract by which they were able to 
jubayl city in the Eastern Province. However, build a military training school in al--D 

they disagreed in respect to the percentage of profit for each one. So, they submitted 
their dispute to arbitration. 

This Case was settled by the Arbitral Award No. 1870/1. k 1411, dated 

12/09/1412 A. H. (1992 A. D. ). 
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- Case of S. A. S. Co. for Agr. (Agriculture company) v. G. F. (Agriculture 
company). 

S. A. S. for Agr. company (the first party) made a contract with G. F. 
company (the second party) by which the first party undertook to supply the project 
of the second party by agricultural machines such as harvester and crane, and to build 
houses for workers and yards for animals. However, the second partý! refused to pay 
the first party's money because the first party breached the contract. The parties 
referred their dispute to arbitration. 

This Case was settled by the Amiable Composition Award No. 621/1407, dated 
13/09/1412 A. H. (1992 A. D. ). 

- Case of Mr. R. M. R. (Saudi natural person) v. Comm. S. A. R. Co. (Colitracting 
company) & R. H. for Cont. (Sub-contracting company). 

Mr. R. A R. (the claimant) made a construction contract with Comm. S. A. 
R. company (the first respondent) where the first respondent adhered to build a hotel 
in Nadirin city for the claimant during specific time limit. The first respondent 
abandoned the project to R. H. for Cont. company (the second respondent) after the 
permission of the claimant. 

During the execution of the contract, the claimant refused to pay some 
instalments to the second respondent on the basis that it was unable to complete the 
project within the fixed time limit in the contract because it was a small company and 
did not have enough number of workers. Therefore, the dispute arose and it was 
referred to arbitration. 

This Case was resolved by the Arbitral Award No. 1733/1-k 1411, dated 
25/09/1412 A. H. (1992 A. D. ). 

- Case of A. Co. for M. Ind. (Industrial company) v. E. Co. (Freizclz Industrial 

company). 

A. for M. Ind. company (the first party) concluded a contract with E. company 
(the second party) to establish an industrial company which speclallses the works of 

glass. The articles of this contract required from each partner not to con1pete with the 

scope of the new company. However, the second party competed with the new 

company in respect to the execution of glass facades of the project of King FaIld 

International Airport in the Eastern Province. The second party entered into a 

contract with the main contractor to make the glass facades. So, the first party 
disagreed with the second party with respect to this matter and the two parties 

submitted the dispute to arbitration. 

This Case was settled by the Arbitral Award No. 4/1411, dated 29/12/1412 

A. H. (1992 A. D. ). 
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- Case of A. Co. Dev. (Contracting company) v. Mr. S. A. H. (Saudi natural 
person). 

A. Dev. company (the first party) entered into a construction contract with Mr. S. A. H. (the second party). According to this contract, the first party adhered to 
build a villa for the second party during twenty one months from the date of 
beginning of the work. 

During the performance of the contract, the second party requested from the 
first party to make some changes. The first party agreed upon these changes provided Cý 
of the amount of the contract raises. However, during the execution of the project, a 
dispute arose between the two parties because the second party refused to pay some 
required amounts to the first party. So, they referred their dispute to arbitration. 

This Case was resolved by the Arbitral Award issued on 27/05/1414 A. H. 
(1994 A. D. ). 

- Case of H. Co. for Comm. & Cont. (Commercial & contracting conipany) v. L D. 
Co. (Contracting company). 

H. for Comm. & Cont. company (the first party) concluded a sub-contracting 
contract with I. D. company (the second party) by which the first part\, assumed to 
execute contracting works with respect to the project of housing of tile air defence 
troops in al-Zahrdn city. However, the second party refused to give the first party 
some payments because the first party breached the sub-contracting contract. Thell, 
they submitted their dispute to arbitration. 

This Case was decided by the Arbitral Award issued on 02/06/1414 A. H. (1994 
A. D. ). 

- Case of S. Co. for Cat. Traits. & Comm. (Commercial company) v. S. S. B. A Co. 
(Italian maritime transport company). 

S. for Cat. & Comm. company (the first party) entered into a maritime 
transport contract with S. S. B. D. company (the second party) where the second 
party assumed to transport sheep from Australia to the Kingdom of Saudi Arabia for 
the first party. When the ship arrived to al-Dammdin port, the Saudi authorities 
refused to unload the ship in the port because the sheep were ill. So, the second party 
attempted to sell the sheep in another country after the consultation with the first 

party. The second party sold the sheep in the United Arab Emirates. After that the 

second party requested from the first party to pay the transport charges and the 

additional charges. However, the first party refused to pay these charges and the two 

parties agreed to settle their dispute by arbitration. 

This Case was resolved by the Arbitral Award No. 954/1. k, dated 28/08/1414 
A. H. (1994 A. D. ). 
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Appendix 2 

Summary of the recommendations 

It would be better to summarise the recommendations meniioned in thilý', 
thesis in a separate appendix. This appendix will help the Saudi legislator to be 
aware of the aspects and questions which are not treated in the provisions of the 
Arbitration Regulation of 1983 and its Implementation Rules of 1985. These 
questions should be treated in any review and revision to the present Regulation or in 
any new arbitration regulation made in future. 

The most important recommendations can be summarised as follows: 
The Saudi legislator should- 

give the Saudi Chambers of Commerce and Industry the power to 
administer the arbitration under their auspices according to the arbitration provisions 
mentioned in their Regulation of 1980 and its Implementation Rules of 198 1. 

2- expressly confirm the separability of an arbitration clause from the illain 
contract concluded between the parties. 

3- revise the terminology of the Arbitration Regulation of 1983 and its 
Implementation Rules of 1985 in respect of the use of the terins "arbitration 
agreement", "arbitration clause" and "submission agreement" throughout tile 
Regulation and Rules. 

4- recognise the validity of an arbitration agreement made by one of the 
modern means of communications, such as fax. 

5- grant the Government and its Agencies the ability to have recourse to 
arbitration without any restriction to resolve their disputes with private parties. 

6- stipulate the production of an arbitration agreement before taking any step 
in court proceedings or the party will lose the right to stay these proceedings as there 
is an arbitration agreement if he has participated in them. 

7- determine a specific time within which the parties to the dispute appoint 
arbitrators. Otherwise, the competent authority will do that. 

8- explicitly require sufficient experience, impartiality and independence in a 
person who wishes to act as an arbitrator. 

9- give a clear answer with respect to the ability of women to act Lis 
arbitrators. 

10- require that at least one of the members of the arbitral tribunal should be 

a Sharl'ah scholar or a lawyer because this requirement will help to treat any legal 

problem arising during the arbitral process. 
II- determine the conditions in which an arbitrator may be liable to either 

party to the dispute, such as when he makes a serious lapse in bad faith, like 

accepting of bribe. 
12- give a clear answer with respect to the finality of the decision of the 

competent authority regarding the fees and expenses of arbitrators. 
13- expressly require that the arbitration should take place inside the 

Kingdom of Saudi Arabia in domestic arbitration. 
14- give a clear answer to the ability of foreigners to act as representatives of 

the parties to the dispute before the arbitral tribunal. 
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15- grant the other arbitrators the power to proceed in holdinLy deliberaLions 
and to issue the award when an arbitrator refuses to participate in deliberations. 

16- give an answer to the question which may arise when there is not a 
majority vote to make the arbitral award by giving the presiding arbitrator the power 
to issue the award alone or by giving the competent authority the power to decide the 
case. 

17- deal with the question of the validity of the arbitral award made after the 
expiry of the time limit of arbitration and the question of the expiry of the time limit 
of arbitration without making an arbitral award. 

18- explicitly grant arbitrators the power to make interim, partial and 
additional awards during the arbitral process. 

19- treat the question of the validity of the arbitral award when arbitrators do 
not respect one or more of the formalities required in the forrn of the award by givii, 2 
the competent authority to hear the dispute the power to consider each case and then 
to remit or set aside the arbitral award. 

20- codify the practical reality concerning the question of dissenting opinions 
where the refusing arbitrator signs the award, and writes his dissenting opinions in a 
separate document and attaches it to the original copy of the arbitral award. 

21- give the competent authority to hear the dispute the power to decide to 
accept or refuse the request for registration of the arbitral award submitted to it after 
the expiry of the time limit. 

22- fix a specific time within which the request for correction or 
interpretation of the arbitral award should be referred to the arbitral tribunal. 

23- determine specific grounds upon which the arbitral award may be 

challenged before the competent authority which should examine only these grounds 
without reviewing the merits of the dispute. 

24- give a clear answer with respect to the position when the request 
. 
for 

challenge of the arbitral award is submitted after the expiry of the statutory time 
limit. 

25- expressly state that the decision of the competent authoritv to hear the 
dispute concerning objection of the arbitral award is final and enforceable. 
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Appendix 3 
The Arbitration Regulation 

Royal Decree M/46 of 12/07/1403 A. H. (25/04/ 1983 A. D. ) 
(unofficial translation) 

Article I. 
The parties may agree to arbitrate a specific existing diSPLIte-, a prior 

agreement to arbitrate may also be made in respect of any dispute resulting from tile 
performance of a specific contract. 

Article 2. 
Arbitration shall not be permitted in cases where a settlement is not allowed. 

An agreement to arbitrate may not be made except by those who have capacity to act. 

Article 3. 
Government Agencies are not allowed to resort to arbitration for the 

settlement of their disputes with third parties except after having obtained the 
consent of the President of the Council of Ministers. This provision may however be 
amended by resolution of the Council of Ministers. 

Article 4. 
The arbitrator shall have expertise and be of good conduct and behaviour, and 

shall have full legal capacity. If there are several arbitrators, their number must be 
uneven. 

Article 5. 
The parties to the dispute shall file the arbitration instrument with the 

Authority originally competent to hear the dispute. The instrument shall be signed by 
the parties or their authorised attorneys, and by the arbitrators, and it niust state the 
subject-matter of the dispute, the names of the arbitrators and their acceptance to 
hear the dispute. Copies of the documents relating to the dispute shall be attached. 

Article 6. 
The Authority originally competent to hear the dispute shall record the 

applications for arbitration submitted to it, and take a decision approving the 

arbitration instrument. 

Article 7. 
If the parties have agreed to arbitrate before the occurrence of the dispute, or 

if the arbitration instrument relating to a specific existing dispute has been approved, 
then the subject-matter of the dispute shall be heard only according to the provisions 

of this Regulation. 

Article 8. 
The Clerk of the Authority originally competent to hear the dispute shall be 

in charge of all the notifications and notices provided for in this Regulation. 
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Article 9. 
The arbitrators' decision shall be taken within the time limit specified In the 

arbitration instrument, unless it is agreed to extend it. If the parties have not fixed in 
the arbitration instrument a time limit for the decision, the arbitrators shall take thell, 
decision within ninety days from the date on which the arbitration instrument was 
approved; otherwise any of the parties may, if he so desires, appeal to the Authority 
originally competent to hear the dispute which shall decide either hearing the 
subject-matter or extending the time limit for another period. 

Article 10. 
If the parties have not appointed the arbitrators, or if either of them fails to 

appoint his arbitrator(s), or if one or more of the arbitrators refuses to assurne his 
task or withdraws, or something prevents him from carrying out his task-, or if he is 
dismissed, and there is no special agreement between the parties, the Authority 
originally competent to hear the dispute shall appoint the required arbitrator upon 
request of the party who is interested in expediting the arbitration, in the presence of 
the other party or in his absence after being summoned to a meeting to be held for 
this purpose. The Authority shall appoint as many arbitrators as are necessary to 
complete the total number of arbitrators agreed to by the parties; the decision taken 
in this respect shall be final. 

Article 11. 
The arbitrator may not be removed except with the mutual consent of the 

parties, and the arbitrator so removed may claim compensation if he had already 
proceeded and if he had not been the cause of such removal. Furthermore, he cannot 
be removed except for reasons that occur or appear after the filing of the arbitration 
instrument. 

Article 12. 
The arbitrator may be challenged for the same reasons for which a judge may 

be challenged. The request for challenge shall be submitted to the Authority 
originally competent to hear the dispute within five days from the day on which the 
party was notified of the appointment of the arbitrator, or the day on which one of 
the reasons for challenge appeared or occurred. The request for challenge is 
examined at a hearing, both parties, as well as challenged arbitrator being Z71 In 
summoned. 

Article 13. 
The arbitration shall not terminate because of the death of one of the parties, 

but the time fixed for award shall be extended by thirty days unless the arbitrators 
decide on a further extension. 

Article 14. 
If an arbitrator is appointed in place of the removed arbitrator or the one who 

has withdrawn, the date fixed for the award shall be extended by thirty days. 
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Article 15. 
The arbitrators may, by the majority by which the a%vard shall be made, and through a justified decision, extend the periods fixed for the award on account of 

circumstances pertaining to the subject-matter of the dispute. 

Article 16. 
The decision of the arbitrators shall be taken by a majority vote but if they are 

authorised to reach a settlement, their decision shall be made unanimously. 

Article 17. 
The award shall notably include the arbitration instrument, a summary of the 

arguments of the parties and their documents, reasons for the award and its text and 
date, and the signatures of the arbitrators. If one or more of them refuse to sign the 
award, such refusal shall be stated in the award document. 

Article 18. 
All awards issued by the arbitrators, even if they are issued In relation to one 

of the procedures of investigation, shall be filed within five days with the Authority 
originally competent to hear the dispute and the parties shall be notified by copies of 
them. The parties may submit their objections against what is issued by tile 
arbitrators to the Authority with whom the awards were filed, within fifteen days 
from the date on which they were notified of the arbitrators' awards, otherwise such 
awards shall be final. 

Article 19. 
If the parties or one of them submitted an objection against the award of the 

arbitrators within the period provided for in the preceding Article, the Authoritý, 
originally competent to hear the dispute shall consider the dispute and shall either 
dismiss the objection and issue an order for enforcement of the award, or accept the 
objection and decide the case. 

Article 20. 
The award of arbitrators shall be enforceable, when it becomes final, by an 

order from the Authority originally competent to hear the dispute. This order shall be 
issued upon request of one of the concerned parties after confirming that there is 
nothing to prevent its execution in SharPah. 

Article 21. 
An award made by the arbitrators, when it becomes final. by an order of 

enforcement in accordance with the preceding Article, shall be enforceable as 
effective as a judgment made by the Authority which issued the order of 
enforcement. 

Article 22. 
es and Fees of arbitrators shall be determined by agreement between the part I 

unpaid sums of such fees shall be deposited with the Authority originally competent 
to hear the dispute within five days after approval of the arbitration instrument, and 

456 



shall be paid within a week from the date on which the order for enforcement of 
award is issued. 

Article 23. 
If there is no agreement on the fees of arbitrators, and a dispute ensues, the 

matter shall be settled by the Authority originally competent to hear the dispute, 
which decision shall be final. 

Article 24. 
The decisions required for the execution of this Regulation shall be Issued by 

the President of the Council of Ministers, on the basis of a proposal made by the 
Minister of Justice after agreement with the Minister of Commerce and the President 

of the Board of Grievances. 

Article 25. 
This Regulation shall be published in the Official Gazette, and shall be 

effective thirty days after the date of its publication. 
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Appendix 4 

The Implementation Rules of the Arbitration Regulation of 1983 
The Council of Ministers Resolution No. 7/2021/M of 08/09/1405 A. H. (27/05/1985 A. D. ) 

(Unofficial translation) 

Chapter I Arbitration, Arbitrators and Parties 

Article I. 
Arbitration in matters wherein conciliation is not permitted, such as ýI, Oc'd 

and Li', dn** between spouses, and all matters relating to the public order, shall not be 
accepted. 

Article 2. 
The agreement to arbitrate shall only be valid If entered Into by persons of 

full legal capacity. A guardian of minors, appointed guardian or endowillent 
administrator may not resort to arbitration unless being authorised to do so by the 
competent court. 

Article 3. 
The arbitrator shall be a Saudi national or Muslim expatriate frorn the free 

professions or others. The arbitrator may also be an employee of the State, provided 
approval of the Department to which he belongs is obtained. In the case of more than 
one arbitrator, an umpire must have knowledge of the Sharrah rules. commercial 
regulations, customs and traditions applicable in the Kingdom of Saudi Arabia. 

Article 4. 
Any person having an interest in the dispute or having been sentenced to a 

4ad*** or penalty in a crime of dishonour, dismissed from a public position 
following a disciplinary order, or adjudicated as bankrupt, unless reinstated, may not 
act as an arbitrator. 

Article 5. 
Without prejudice to the provisions of Articles 2 and 3 above, a list 

containing the names of arbitrators shall be prepared by agreement among the 
Minister of Justice, the Minister of Commerce and the Chairman of the Board of 
Grievances. Courts, Judicial Committees, and Chambers of Commerce and Industr) 

shall be informed of such lists and respective parties may select arbitrators from 

these lists or from others. 

Hudijd are the crimes which the Kur'an speci fied their punishments, such as the aniputat I on of the 

hand in the crime of the theft. 
.. Lt'j'n is a Sharl'ah procedure for the separation between spouses in the case of occusation of 

... 
adultery with lack of proof. 
t1ad is the singular of HudCAd in (*) above. 
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Article 6. 
The arbitrator(s) is appointed by agreement of the parties in an arbitration ZD I 

agreement which shall sufficiently outline the dispute and the names of the 
arbitrators. Agreement to arbitration may be concluded by a condition in a contract in 
respect of disputes that may arise from the execution of such a contract. 

Article 7. 
The Authority originally competent to hear the dispute shall approve the 

arbitration instrument within fifteen days and notify its decision to the arbitral 
tribunal. 

Article 8. 
In disputes where a Government Authority is party with others and decides to 

arbitrate, such Authority shall prepare a memorandum with respect to arbitration in 
the dispute, stating the subject-matter, the reasons for arbitration and the names of 
the parties to be submitted to the Council of Ministers for the approval of the 
arbitration. The President of the Council of Ministers may, by a prior resolution, 
authorise a Government Authority to settle disputes arising froni a particular 
contract, through arbitration. In all cases, the Council of Ministers shall be notified 
of the arbitration awards adopted. 

Article 9. 
The clerk of the Authority originally competent to hear the dispute shall act 

as secretary for the arbitration proceedings. He shall establish the necessary records 
for registration of arbitration requests and shall submit the same to the concerned 
authority for the confirmation of the arbitration instrument. He shall proceed to all 
notifications and notices provided for in the arbitration regulations and any other 
assignments determined by the competent Minister. The competent authorities shall 
make the necessary arrangements regarding the above. 

Article 10. 
The arbitral tribunal shall fix a date for the first hearing of the dispute within 

no later than five days from the date it is notified of the confirrilatlon of the 

arbitration instrument. It shall notify this to the parties through the clerk of the 
Authority originally competent to hear the dispute. 

Chapter 11 Notification of Parties, Appearance, 
Default and Representation during the Proceedings 

Article 11. 
All notices and communications to the parties to the arbitration are made 

through the clerk of the authority originally competent to hear the dispute. They are 

sent through a bailiff or official Authorities, whether such notice or communication 

stems from the parties or the arbitrators. The police shall help the competent 

Authority in performing its duties within their prescribed jurisdictions. 
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Article 12. 
The notice shall be in Arabic and in two, or more copies, according to the 

number of the parties. Copies shall contain the following particulars: 
a- The date, day, month and year in which such notice is made. b- The name, surname, title, profession and domicile of the party 

requesting the notice, and the name, surname, title, pl-ofession and domicile of his representative, if he is working for another. 
c- The name of the bailiff giving the notice, his address and his 

signature on the original and copy of the notice. 
d- The name, surname, profession and domicile of the person to be 

notified, and if his domicile is not known at the time of the issue of 
the notice, then his last known domicile. 

e- The name and profession of the person to whom the copy of the 
notice has been served, and his signature of the original indicating I'D receipt, or, as the case may be, a note of his refusal to sign the 
original when it is returned to the concerned authorit%'. 

f- The name of the arbitral tribunal, its seat, the subject-matter of 
notice and the date specified therefor. 

Article 13. 
The document which are the subject-matter of the notice shall be delivered to 

the person, or to his place of domicile, and may be delivered to the chosen place of 
domicile determined by the concerned parties. In case the person required to be 
notified is not present in his place of domicile, the notices shall be delivered to the 
person who acknowledges being his representative, responsible for the 
administration of his business, works for him, or that he or she lives \vith the person 
such as husband, wife, parent or servant. 

Article 14. 
If the bailiff does not find the proper person to whoni to deliver the 

documents pursuant to the preceding section, or the person of these found there 
refused to accept the documents, the bailiff shall state that on the original and deliver 
it on the same day to the police commissioner or mayor or the representative of 
either of them, where the residence of the person summoned falls within their 
authority as the case may be. The bailiff shall also within twenty-four hours send the 

person summoned at his original or chosen domicile a registered letter informing him 

that a copy has been given to the administration. He shall also state all these details 

on both the original and copy of the notice. The notice shall be considered valid and 
effective from the time of the delivery of the copy in the afore-mentioned way. 

Article 15. 
Except as provided for in special regulations, the copy of the 110tice shall be 

delivered in the following manner: 
a- In matters relating to the State, it shall be delivered to the Ministers, 

Province Governors, Directors of Government Departments or their 

representatives. 
b- In matters relating to public persons, to the person actin2 on its behalf 
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according to the law, or his deputy. 
c- In matters relating to private companies, societies and establishments, it shall be delivered at their head offices, as indicated in the Commercial 

Register, to the chairman, general manager or his representatives 
arnong the employees. With respect to foreign companies having branches 
or agents in the Kingdom of Saudi Arabia, the papers shall be delivered to 
the branch or agent. 

Article 16. 
The competent official shall refer the arbitration file to the Authority 

originally competent to hear the dispute to decide on the confirmation of the 
arbitration instrument. The clerk of this Authority shall notify the arbitrators and the 
parties if its decision on such confirmation within the week following its decision. 

Article 17. 
On the date of the hearing, the parties shall appear in person or through a 

representative holding a power of attorney executed before a notary public or an)' 
other official authority, or certified by a Chamber of Commerce and Industry. A copy 
of the power of attorney is included in the file after the tribunal has examined the 
original but the tribunal may request the party to appear in person should this be 
thought necessary. 

Article 18. 
If one of the parties does not appear at the first hearing, the arbitral tribunal 

may, after confirming that the party has been notified in person, decide the dispute it' 
the parties have delivered their respective submissions, defence. claims and 
documents. In such a case, the award is deemed to have been made in tile presence of 
the absent party. If the absent party has not been notified in person tile arbitral 
tribunal should postpone consideration of the case and notify that party of the date of 
the next hearing. 

Where there are several defendants, and one or more of them have been 
notified in person, then if those who have not been notified in person do not appear, 
the arbitral tribunal(except in cases of urgency) should postpone consideration of the 
case to another date to be notified to the absent defendants. Any subsequent award is 
then deemed to have been made in presence of all the parties. 

The award is deemed to have been made in presence of all the parties if the 
party or his representative appears at any of the hearings or submits its memoranda 
or any document relating thereto. If the absent party appears before the end of the 
hearing, any decision which may have been taken during such hearing before is 
deemed to be non-existent. 

Article 19. 
If it appears to the arbitral tribunal that the notice given to the defaulting 

1. - 
party is invalid, it should postpone consideration of the case to another hearing, tile 
date of which should be validly notified to that party. 
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Chapter III Sessions, Hearings and Evidence 

Article 20. 
The case is heard in public by the arbitral tribunal unless the arbitral tribunal 

considers that it should be heard in private. Either of the parties may also request that 
the case be heard in private, but the arbitral tribunal has discretion to reject this. 

Article 21. 
Without valid reasons, the hearings may not be postponed more than once for 

the same justification as given by one party for the first postponement. 

Article 22. 
The arbitral tribunal must allow each party to present its arguments and Z7ý 

evidence either orally or in writing, in a convenient manner and at the dates fixed by 
such tribunal. 

The defendant must be the last party to speak and thereafter the arbItral 
tribunal must complete the case and make a decision. 

Article 23. 
The chairman of the arbitral tribunal directs the sessions and questions the 

parties and the witnesses. He is empowered to exclude any person from the room 
who would disrupt the proceeding. If any infringement of the rules is committed by 
one of the parties during the session, the incident is recorded in the minutes which 
are sent to the Authority originally competent to hear the dispute. Each of the 
arbitrators may question the parties or their witnesses or discuss the case with them 
through the intermediary of the chairman. 

Article 24. 
At any stage of the proceedings, the parties may request the arbitral tribunal 

to record in the minutes that they have agreed on an acknowledgement, settlement, 
waiver or some other agreement. The arbitral tribunal must decide on this. 

Article 25. 
Arabic is the official language and must be used for all oral or written 

submissions to the arbitral tribunal. The arbitrators as well as any other persons 
present can only speak in Arabic and a foreigner unable to do SO must be 

accompanied by a sworn translator who shall sign with him the record of his oral 
arguments in the minutes. 

Article 26. 
Either party may request the postponement of the proceedIn2s by a period 

(the duration of which is left to the arbitral tribunal) so that it can present any 
documents, papers or make any observations which might be useful which are or 
likely to have any influence on the case. The arbitral tribunal may decide on a further 

postponement if it considers that this is justified. 
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Article 27. 
Minutes of the proceedings shall be drafted by the secretary of the arbitral tribunal under its supervision must contain the date and place of the session, the 

narnes of the arbitrators, the secretary and the parties and also what has been said by 
the parties and the arbitrators. They should be signed by the chairman of the arbitral 
tribunal, the arbitrators and the secretary. 

Article 28. 
The arbitral tribunal may upon either its own motion or the request of one of 

the parties, force the other party to present any document relevant to the case, where: 
a- The document is common to both parties. A docurnent is deemed 

common to both parties if it has been drafted in the interest of both 
parties or if it proves their reciprocal rights and obligations. 

b- The other party relied on this document at any stage during the 
proceedings. 

c- The law so authorises. 
The request for production of a document should contain: 

I-a description of the document; 
2- its nature with as many details as possible; 
3- the facts proving its existence; 
4- the facts and circumstances confirming that the other party holds 

such document; 
5- the manner of forcing the party to present it. 

Article 29. 
The arbitral tribunal may order any investigative measure useful for the 

proceedings, if the facts to establish concern the dispute, have an influence thereon 
and are acceptable. 

Article 30. 
The Arbitral tribunal may modify the investigative measures it has order 

provided it gives the reasons for such modification in the minutes of the session. It 
may not take into account the results of any investigation provided it gives the 
reasons therefor in the award. 

Article 31. 
Any party which requests that a witness be heard must indicate either orally 

or in writing the facts to be established during the hearing. The party must be 

accompanied by the witnesses which it request to be heard at such hearing. The 
hearing of the witnesses takes place according to the rules of the applicable law. The 

other party is entitled to deny these facts according to the same rules. 

Article 32. 
The arbitral tribunal may examine the parties either upon its own motion or 

upon request of one of the parties. 
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Article 33. 
If necessary, the arbitral tribunal may be assisted by one or more expei-ts 

charged with presenting a technical report on certain questions or technical matters 
and materials which may have a bearing on the case. In its award, the arbitral tribunal 
should indicate in detail the mission of the expert and any urgent measures it 
authorised him to take. The arbitral tribunal determines the expert's fees and the 
party who must pay these. If the fees are not deposited by either one party or the 
other, the expert is not bound to perform his mission and in this case, the right to put forward the decision to appoint the expert is extinguished if the arbitral tribunal 
deems that the pretext invoked for this is not acceptable. In performing his mission, 
the expert must hear the parties or on other persons, he must present a report on his 
work and give his opinion within the fixed time. During the session, the arbitral 
tribunal may examine the expert on his report. If there are several experts, the arbitral 
tribunal must determine their manner of working and whether or not they must work 
together or separately. 

Article 34. 
The arbitral tribunal may request from the expert an additional report in order 

to fill any gap left in the first report. The parties may also present consultant's reports 
to the arbitral tribunal. In all cases, the arbitral tribunal is not bound by the opinion 
of such experts or consultants. 

Article 35. 
The arbitral tribunal, either upon its own motion or upon request of one of tile 

parties, may decide to visit certain places in order to verify any facts relevant to the 
case. It must then draft minutes of the proceedings of such visit. 

Article 36. 
The arbitral tribunal must respect the rules of procedure before the courts and 

in particular it must guarantee the respect of the principle of a fair hearing and ensure 
that each party is informed of the proceedings and is allowed an adequate time to 
consider the documents and evidence relevant to the case. The arbitral tribunal must 
also grant the parties sufficient time to present their documents, and arguments in I Cý 
writing or orally during the hearing. Any oral arguments are recorded into the 
minutes. 

Article 37. 
If, during the arbitration, anything arises which Is not ýý,, ithin tile jurisdiction 

of the arbitrators, or if it is alleged that any evidence is forced, or if forgery 

proceedings are started against any party or if there is any criminal incident, the 

arbitral tribunal shall suspend its work, and the time limit for the arbitration until a 
final judgment is given on this question by the relevant authority. 

464 



Chapter IV Making of award, Objection 
against award and Leave to enforce award 

Article 38. 
When all investigations are finished, the arbitral tribunal shall close the 

hearings and start deliberations. These deliberations must be in secret and onl% the 
entire arbitral tribunal must be present. The arbitral tribunal determines the date at 
which the award shall be made when it closes the hearing, or at another hearing, 
provided it respects the provisions of Articles 9,13,14 and 15 of the Arbitration 
Regulation. 

Article 39. 
The award is made by the arbitrators who are only bound to comply with tile 

rules of procedure contained in the Arbitration Regulation and its 1111plementation 
Rules. The award must comply with the Sharrah principles and the regulations in 
force. 

Article 40. 
Once the hearing is closed, the arbitral tribunal may not obtain any comment 

from either of the parties unless this is made in presence of the other party and it may 
not accept any submission or documents from one of the parties unless these are also 
sent to the other party. Should it be of the opinion that these documents are useful for 
the case, the arbitral tribunal must extend the period for making its award and re- 
open the hearing by giving the reasons for this decision. It must also notify the 
parties of the date fixed for further consideration of the case. 

Article 41. 
Without prejudice to Articles 16 and 17 of the Arbitration Regulation, 

arbitral awards must be made by a majority of votes. The award must be read by tile 
Chairman of the arbitral tribunal at the hearing for this. It must contain the name of 
the arbitrators, the date and place where it was made, its subject-matter, the names, 
first names and qualities of the parties, the domicile of each of them. the indication 
whether they appeared or not, a summary of the facts, the requests of the parties, a 
summary of their means and defences as well as the reasons and the decision. The 

arbitrator and the secretary shall sign the original copy of the award and this copy 
shall be joined to the file of the case within seven days following the filing of the 

award. 

Article 42. 
Without prejudice to Articles 18 and 19 of the Arb I trat I on Reaulat ion, the 

arbitral tribunal itself corrects ant material errors contained in the award upon cither 

its own motion or upon the request of one of the parties, and without hearing the 

parties. The corrections must be made on the original of the award and must be 

signed by the arbitrators. If the arbitral tribunal has exceeded its powers, the parties 

may request the setting aside of corrections. A refusal to rectify any material errors 

may not be appealed against separately. 
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Article 43. 
The parties may request the arbItral tribunal to interpret any 

i 
arnbi u, - Cr Itv 

contained in its award. Such interpretation is deemed to complete the arbitral award 
in all respects and it is subject to the sarne rules of appeal as the award itself. 

Article 44. 
Once leave to enforce is granted, the award is enforceable. The clerk of the 

Authority originally competent to hear the dispute shall deliver to the partNf In favour 
of whom the award was made, a copy of the award endorsed with a note that leave to 
enforce has been granted as follows: 

" Any administration and competent authority is requested to enforce this 
award by any means in force, if need be, by using force with the contribution of the 
police " 

Article 45. 
If some claims of each party are rejected, the arbitrator may spread his fees 

amongst the parties according to the estimation made by the Authority originally 
competent to hear the dispute. Likewise, he can impose his fees totally on one party. 

Article 46. 
Each of the parties may appeal against the decision of estimation of the fees 

of the arbitrators before the authority which made such decision within eight days 
following the date of notification thereof. The decision made following this recourse 
is final. 

Article 47. 
The relevant authorities must apply these Rules. 

Article 48. 
These Rules shall be published in the Official Gazette. it shall come into 

force on the date of its publication. 
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Appendix 5 

The Articles concerning the Arbitration mentioned in 
the Commercial Court Regulation* 

Royal Decree No. 32 of 15/01/1350 A. H. (06/06/1931 A. D. ) 
(unofficial translation) 

Article 493. 
If the contesting parties agree upon a person or persons qualified to arbitrate 

the case, they shall so state in a written statement certified by the official court 
notary. The statement shall include all the terms of the arbitration including its time 
limits. The statement shall be signed by all concerned parties and a copy delivered to 
the arbitrator(s). 

Article 494. 
The arbitrators shall review the statement of the two parties concerning their 

assets, papers and documents, and the testimony of their witnesses. On the basis of 
this review, they shall decide the case according to the terms of the arbitration 
agreement. 

Article 495. 
If it appears that the decision of the arbitrators is in accordance with the terms 

of the arbitration agreement, the court shall then endorse it and it shall be 
implemented. Otherwise, it shall be revoked by the commercial court. 

Article 496. 
Neither of the two parties may, either before or after a decision is made, 

dismiss any arbitrator whom they have accepted and whose appointment has been 
endorsed by the commercial court. However, the contesting parties have the right to 
protest the decision of the arbitrators before the commercial court. 

Article 497. 
The arbitrators, weather they are court officials or members of an elected 

committee, must submit a copy of their decision, signed by each of them, to the 
court. After reviewing the decision, the court shall endorse it if it complies with the 
terms of the arbitration agreement. 

. These Articles were abrogated by the issue of the arbitration Regulation of 1983. 
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Appendix 6 

The Articles concerning the Arbitration mentioned in 
the Labour and Workmen Regulation 

Royal Decree No. M/21 of 06/09/1389 A. H. (15/11/1969 A. D. ) 
(Unofficial translation) 

Article 183. 
In all cases, the parties to a dispute may by mutual agreement appoint one 

arbitrator for both of them, or one or more arbitrators for each party so that the 
arbitrator(s) may settle the dispute in lieu of the Commissions provided for in this 
Chapter. 

Where the arbitrators fail to select an umpire, the Chairman of tile Primary 
Commission in whose circumscription the place of work is located shall appoint tile 
said umpire, if such an umpire has not already been appointed in the arbitration 
agreement. The arbitration agreement shall indicate the time-limits and the rules of 
procedure to be followed in order to settle the dispute. The arbitrators' award shall be 
of first instance and appealable before the Supreme Commission within the time- 
limits, time-extensions and the rules of procedure prescribed for the appeal of 
decisions before the said Commission, unless the arbitration agreement expressly 
provides that the arbitrators' award shall be definitive, in which case such award 
shall be irrevocable. 

A copy of the arbitration agreement shall be deposited with the Office of the 
appropriate Primary Commission in the area, and the arbitrators' award shall be 
registered with the Office of the said Commission within one week of its rendering. 

Article 184. 
The arbitrators' awards shall be executed after registration with the Office of 

the appropriate Primary Commission, and after due endorsernent execution by the 
Chairman of the Commission. 

Article 187. 
In the course of conciliation and arbitration proceed i n,,. C,, s before any of the 

Commissions provided for in this Chapter, the employer may not so change the 
terms of employment which were in force before the cOmmencement of such 

proceedings as to cause prejudice to the worker who will suffer loss or to be 

dismissed or fined, without a written permit from the appropriate Primary 

Commission. 
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Appendix 7 

The Articles concerning the Arbitration mentioned 
in the Chambers of Commerce and Industry Regulation 

Royal Decree No. M/6 of 22/04/1400 A. H. (03/09/1980 A. D. ) 
(unofficial translation) 

Article 5. 
The Chambers of Commerce and Industry are authorised in the following 

matters: 
(H)- The settlement of commercial and industrial dispute.,, by 

arbitration if the parties to the dispute agree to refer the dispute 
to them. 

Article 11. 
A Chamber shall have a General Assembly and a Board of Directors. 

Article 24. 
The Board of Directors shall handle the affairs of the Chamber. It shall havc 

all authority to realise its purposes. It may issue what it sees necessarv of Financial, 
administrative by-laws and instructions. It may form committees and delegatc 
authority to ensure the good conduct of work at the Chamber. 

Article 37. 
A Board for all the Chambers of Commerce and Industry is formed to take 

care of the mutual interests among them. The Board shall enjoy legal personality, its 
seat will be in Riyadh and it shall have the following functions: 

(3)- The exercise of arbitration and the settlement of commercial and 
industrial dispute if the parties to the dispute agree to refer it to 
them, and where the parties belong to more than one Chamber or 

one of the parties were a national and the other a foreigner. 
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Appendix 8 

The Articles concerning the Arbitration mentioned 
in the Implementation Rules of the Chambers of Commerce 

and Industry Regulation of 1980 
The Minister of Commerce Resolution No. 1871 

of 22/05/1401 A. H (27/03/1981 A. D. ) 
(Unofficial translation) 

Article 49. 
Where two merchants or industrialists belonging to one Chamber of 

Commerce and Industry agree to resolve a dispute between them by arbitration they 
shall present a written application signed by them to the Chairman of the Board of 
Directors of the Chamber. Each party shall appoint an arbitrator for himself and the 
Chairman of the Chamber shall appoint a neutral arbitrator to chair the arbitration 
committee. 

Article 50. 
The Chairman of an arbitration committee shall fix a time to view the dispute 

and notify the members of the committee and the parties to the dispute. 

Article 51. 
Either party may delegate someone to represent him to attend before a 

committee. 

Article 52. 
Where a member of an arbitration committee does not appear or excuse 

himself from attendance, the Chairman of the Chamber shall appoint someone to 
replace him. 

Article 53. 
A dispute shall be decided within three months from the date of the first 

session. The Chairman and the member of the committee shall sign tile issued award 
and shall notify the parties to the dispute with a copy thereof. 

Article 54. 
Where contending adversarles belong to more than one Chamber of 

Commerce and Industry or where one of them is a foreigner they shall present the 

petition for arbitration to the Chairman of the Board of the Chambers of Commerce 

and Industry. The arbitration will take place in accordance with Article 50.5 1,52 and 
53 of the By-laws. 

Article 69. 
The Board of Chambers of Commerce and Industry shall set the FUles 

concerning the running of its work and issue the financial and administrative By- 

laws necessary for the handling of its affairs. It shall exercise all authority that will 

enable it to realise its purposes. 
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Appendix 9 

The Convention on the Recognition and Enforcement 
of Foreign Arbitral Awards 

Done at New York, 10 June 1958; entered into force, 7 June 1959 

Article L 
I- This Convention shall apply to the recognition and enforcement of arbitral 

awards made in the territory of a State other than the State where the reco2nition and 
enforcement of such awards are sought, and arising out of differences between 
persons, whether physical or legal. It shall also apply to arbitral awards not 
considered as domestic awards in the State where their recognition and enforcement 
are sought. 

2- The term "arbitral awards" shall include not only awards made by 
arbitrators appointed for each case but also those made by permanent arbitral bodies 
to which the parties have submitted. 

3- When signing, ratifying and acceding to this Convention, or notifying 
extension under article X hereof, any State may on the basis of reciprocity declare 
that it will apply the Convention to the recognition and enforcernent of awards made 
only in the territory of another Contracting State. It may also declare that it will apply 
the Convention only to differences arising out of legal i-elationships, whether 
contractual or not, which are considered as commercial under the national law of the 
State making such declaration. 

Article 11. 
I- Each Contracting State shall recognise an agreement in writing under 

which the parties undertake to submit to arbitration all or any differences which have 
arisen or which may arise between them in respect of a defined lesial relationship, 
whether contractual or not, concerning a subject-matter capable of settlement by 
arbitration. 

2- The term "agreement in writing" shall include an arbitration clause in a 
contract or an arbitration agreement, signed by the parties or contained in an 
exchange of letters or telegrams. 

3- The court of a Contracting State, when seized of an action in a matter in 
respect of which the parties have made an agreement within the meaning of this 
article shall, at the request of one of the parties, refer the parties to arbitration, unless 
it finds that the said agreement is null and void, inoperative or incapable of being 
performed. 

Article 111. 
Each Contracting State shall recognise arbitral awards as binding and enforce 

them in accordance with the rules of procedure of the territory where the award is 
relied upon, under the conditions laid down in the following articles. There shall not 
be imposed substantially more onerous conditions or higher fees or charges on the 
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recognition or enforcement of arbitral awards to which this Convention applies th. -In 
are imposed on the recognition or enforcement of domestic arbitral awards. 

Article IV. 
I- To obtain the recognition and enforcement mentioned in the precediniý 

article, the party applying for recognition and enforcement shall, at the time of tile 
application, supply: 

(a)- The duly authenticated ori I g nal award or a duly certified copy thereof-I 
(b)- The original agreement referred to in article II or a duly certified copy 

thereof. 
2- If the said award or agreement is not made in an official language of the 

country in which the award is relied upon, the party applying for recognition and 
enforcement of the award shall produce a translation of these documents into such 
language. The translation shall be certified by an official or sworn translator or by a 
diplomatic or consular agent. 

Article V. 
I- Recognition and enforcement of the award may be refused. at the request 

of the party against whom it is invoked, only if that party furnishes to the competent 
authority where the recognition and enforcement is sought, proof that- 

(a)- The parties to the agreement referred to in article 11 were. under the law 
applicable to them, under some incapacity, or the said agreement is not valid under 
the law to which the parties have subjected it or, failing any indication thereon, under 
the law of the country where the award was made; or 

(b)- The party against whom the award is invoked was not givcn proper 
notice of the appointment of the arbitrator or of the arbitration proceedings or was 
otherwise unable to present his case; or 

(c)- The award deals with a difference not contemplated by or not fallino 

within the terms of the submission to arbitration, or it contains decisions on matters 
beyond the scope of the submission to arbitration, provided that, if the decisions on 
matters submitted to arbitration can be separated from those not so submitted, that 

part of the award which contains decisions on matters submitted to arbitration may 
be recognised and enforced; or 

(d)- The composition of the arbitral authority or the arbitral procedure was 
not in accordance with the agreement of the parties, or, failing such agreement, was 
not in accordance with the law of the country where the arbitration took place; or 

(e)- The award has not yet become binding on the parties, or has been set 
aside or suspended by a competent authority of the country in which. or under the 
law of which, that award was made. 

2- Recognition and enforcement of an arbitral award may also be r. efused It' 
the competent authority in the country where recognition and enforcement is sought 
finds that: 

(a)- The subject-matter of the difference is not capable of scalement 

arbitration under the law of that country; or 
(b)- The recognition and enforcement of the award would be contrary to the 

public policy of that country. 
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Article V1. 
If an application for the setting aside or suspension of the award has been 

made to a competent authority referred to in article V(1)(e), the authority before 
which the award is sought to be relied upon may, if it considers it proper, adjourn the 
decision on the enforcement of the award and may also, on the application of the 
party claiming enforcement of the award, order the other party to give suitable 
security. 

Article VIL 
I- The provisions of the present Convention shall not affect the validity of 

multilateral or bilateral agreements concerning the recognition and enforcement of 
arbitral awards entered into by the Contracting State nor deprive any interested part\' 
of any right he may have to avail himself of an arbitral award in the manner and to 
the extent allowed by the law or the treaties of the country where such award is 
sought to be relied upon. 

2- The Geneva Protocol on Arbitration Clauses of 1923 and the Geneva 
Convention on the Execution of Foreign Arbitral Awards of 1927 shall cease to have 
effect between Contracting States on their becoming bound and the extent that they 
become bound, by this Convention. 

Article V111. 
I- This Convention shall be open until December 31,1958 for signature on 

behalf of any Member of the United Nations and also on behalf of any other State 
which is or hereafter becomes a member of any specialised acrency of the United 
Nations, or which is or hereafter becomes a party to the Statute of the International 
Court of Justice, or any other State to which an invitation has been addressed by the 
General Assembly of the United Nations. 

2- This Convention shall be ratified and the instrument of ratification shall be 
deposited with the Secretary-General of the United Nations. 

Article IX. 
I- This Convention shall be open for accession to all States referred to in 

article VHL 
2- Accession shall be effected by the deposit of an instrument of accession 

with the S ec retary -General of the United Nations. 

Article X. 
I- Any State may, at the time of signature, ratification or accession, declare 

that this Convention shall extend to all or any of the territories for the international 

relations of which it is responsible. Such a declaration shall take effect when the 
Convention enters into force for the State concerned. 

2- At any time thereafter any such extension shall be made bý' notification 

addressed to the Secretary-General of the United Nations and shall take effect as 
from the ninetieth day after the day of receipt by the Secretary-General of the U111tcd 

Nations of this notification, or as from the date of entry into force of the Convention 

for the State concerned, whichever is the later. 
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3- With respect to those territories to which this Convention iý not extended 
at the time of signature, ratification or accession, each State concerned shall consider 
the possibility of taking the necessary steps in order to extend the application of thl., 's 
Convention to such territories, subject, where necessary for constitutional reasons. to 
the consent of the Governments of such territories. 

Article XI. 
In the case of a federal or non-unity State, the following shall apply: 
(a)- With respect to those articles of this Convention that come within the 

legislative jurisdiction of the federal authority, the obligations of the federal 
Government shall to this extent be the same as those of Contracting, States which ai-e 
not federal States; 

(b)- With respect to those articles of this Convention that come within the 
legislative jurisdiction of constituent states or provinces which are not, Linder the 
constitutional system of the federation, bound to take legislative action. the federal 
Government shall bring such articles with a favourable recommendation to the notice 
of the appropriate authorities of constituent states or provinces at the earliest possible 
moment; 

(c)- A federal State Party to this Convention shall, at the request of any other 
Contracting State transmitted through the Secretary-General of the United Nations, 

supply a statement of the law and practice of the federation and its constituent units 
in regard to ant particular provision of this Convention, showing the extent to which 
effect has been given to that provision by legislative or other action. 

Article X11. 
I- This Convention shall come into force on the ninetieth day following tile 

date of deposit of the third instrument of ratification or accession. 
2- For each State ratifying or acceding to this Convention after the deposit of 

the third instrument of ratification or accession, this Convention shall enter into I'orce 

on the ninetieth day after deposit of such State of its instrument of ratification or 

accession. 

Article XIII. 
I- Any Contracting State may denounce this Convention by a written 

notification to the Secretary-General of the United Nations. Denunciation shall take 

effect one year after the date of receipt of the notification by the S ec retary -General. 
2- Any State which has made a declaration or notification under article X 

may, at any time thereafter, by notification to the Secretary-General of the United 

Nations, declare that this Convention shall cease to extend to the territory concerned 

one year after the date of the receipt of the notification by the Secretary -General. 
3- This Convention shall continue to be applicable to arbitral awards in 

respect of which recognition or enforcement proceedings have been instituted before 
Z: ) 

the denunciation takes effect. 
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Article XIV- 
A Contracting State shall not be entitled to avail itself 017 the present 

Convention against other Contracting States except to the extent ti]ý! [ It is itself- 
bound to apply the Convention. 

Article XV. 
The Secretary-General of the Uni 

contemplated in article VIII of the following: 
ited Nations shall notify the States 

(a)- Signatures and ratifications in accordance with article VIII. 
(b)- Accessions in accordance with article IX; 
(c)- Declarations and notifications under articles 1, X and XL 
(d)- The date upon which this Convention enters into force in accordalicc 

with article XII; 
(e)- Denunciations and notifications in accordance with article X111. 

Article XVI. 
I- This Convention, of which the Chinese, English, French. Russian and 

Spanish texts shall be equally authentic, shall be deposited in the archives of thc 
United Nations. 

2- The S ec retary- General of the United Nations shall transmit a certified copy 
of this Convention to the States contemplated in article VIII. 
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Appendix 10 

Convention on the Settlement of Investment Disputes 
between States and Nationals of Other States 

Done at Washington, 18/03/1965; entered into force, 14/10/1966 

Preamble 
The Contracting States, Considering the need for international co-operation 

for economic development, and the role of private international investment therei 1i I Bearing in mind the possibility that from time to time disputes may arise in 
connection with such investment between Contracting States and nationals of other 
Contracting States; 

Recognising that while such disputes would usually be subject to national 
legal processes, international methods of settlement may be appropriate in certain 
cases; 

Attaching particular importance to the availability of facilities for 
international conciliation or arbitration to which Contracting States and nationals of 
other Contracting States may submit such disputes if they so desire; 

Desiring to establish such facilities under the auspices of the International 
Bank for Reconstruction and Development; 

Recognising that mutual consent by the parties to submit such disputes to 
conciliation or to arbitration through such facilities constitutes a binding agreement 
which requires in particular that due consideration be given to any recommendation 
of conciliators, and that any arbitral award be complied with; and 

Declaring that no Contracting State shall by the mere fact of its ratification, 
acceptance or approval of this Convention and without its consent be deemed to be 
under any obligation to submit any particular dispute to conciliation or arbitration, 

Have agreed as follows: 

Chapter I 
International Centre for Settlement of Investment Disputes 

Section I Establishment and Organisation 

Article I 
(I)- There is hereby established the International Centre for Settlement of 

Investment Disputes (hereinafter called the Centre). 
(2)- The purpose of the Centre shall be to provide facilities for conciliation 

and arbitration of investment disputes between Contracting States and nationals of 

other Contracting States in accordance with the provisions of this Convention. 

Article 2 
The seat of the Centre shall be at the principal office of the International 

Bank for Reconstruction and Development (hereinafter called the Bank). The scat 

may be moved to another place by decision of the Administrative Council adopted by 

a majority of two-thirds of its members. 
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Article 3 
The Centre shall have an Administrative Council and a Secretariat and shall 

maintain a Panel of Conciliators and a Panel of Arbitrators 

Section 2 The Administrative Council 

Article 4 
(])- The Administrative Council shall be composed of one representative of 

each Contracting State. An alternate ma act as representative i Is y in case of hi 
principal's absence from a meeting or inability to act. 

(2)- In the absence of a contrary designation, each governor and alternate 
governor of the Bank appointed by a Contracting State shall be ex officio its 
representative and its alternate respectively. 

Article 5 
The President of the Bank shall be ex officio Chairman of the Administrative 

Council (hereinafter called the Chairman) but shall have no vote. Durin2 his absence 
or inability to act and during any vacancy in the office of President of 

ýhe Bank, the 
person for the time being acting as President shall act as Chairman of the 
Administrative Council. 

Article 6 
(I)- Without prejudice to the powers and functions vested in it by other 

provisions of this Convention, the Administrative Council shall: 
(a) adopt the administrative and financial regulations of the Centre; 
(b) adopt the rules of procedure for the institution of conciliation 

and arbitration proceedings; 
(c) adopt the rules of procedure for conciliation and arbitration 

proceedings (hereinafter called the Conciliation Rules and the 
Arbitration Rules); 

(d) approve arrangements with the Bank for the use of the Bank's 
administrative facilities and services; 

(e) determine the conditions of service of the Secretary-General and 
of any Deputy Secretary-General; 

(f) adopt the annual budget of revenues and expenditures of the 
Centre; 

(g) approve the annual report on the operation of the Centre. 
The decisions referred to in sub-paragraphs (a), (b), (c) and (f) above shall be 

adopted by a majority of two-thirds of the members of the Administrative Council. 
(2)- The Administrative Council may appoint such committees as it considers 

necessary. 
(3)- The Administrative Council shall also exercise such other powers and 

perform such other functions as it shall determine to be necessary for the 
implementation of the provisions of this Convention. 
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Article 7 
(I)- The Administrative Council shall hold an annual meetinc, , and such other 

meetings as may be determined by the Council, or convened by the Chairman, or 
convened by the Secretary-General at the request of not less than five members of 
the Council. 

(2)- Each member of the Administrative Council shall have one vote and, 
except as otherwise herein provided, all matters before the Council shall be decided 
by a majority of the votes cast. 

(3)- A quorum for any meeting of the Administrative Council shall be a 
majority of its members. 

(4)- The Administrative Council may establish, by a majoritý' of two-thirds of 
its members, a procedure whereby the Chairman may seek a vote of the Council 
without convening a meeting of the Council. The vote shall be considered valid onl\ 
if the majority of the members of the Council cast their votes within the time limit 
fixed by the said procedure. 

Article 8 
Members of the Administrative Council and the Chairman shall serve 

without remuneration from the Centre. 

Section 3 The Secretariat 

Article 9 
The Secretariat shall consist of a Secretary-General, one or more Deputy 

Secretaries-General and staff. 

Article 10 
(I)- The Secretary-General and any Deputy Secretary-General shall be elected 

by the Administrative Council by a majority of two-thirds of its mernbers upon the 
nomination of the Chairman for a term of service not exceeding six ýears and shall 
be eligible for re-election. 

After consulting the members of the Administrative Council. the Chairman 

shall propose one or more candidates for each such office. 
(2)- The offices of Secretary-General and Deputy Secretary-General shall be 

incompatible with the exercise of any political function. Neither the Secretary- 
General nor any Deputy Secretary-General may hold any other ernployment or 
engage in any other occupation except with the approval of the Administrative 
Council. 

(3)- During the Secretary-Genenl's absence or inability to act, and during any 
vacancy of the office of Secretary-General, the Deputy Secretary-General shall act as 
Secretary-General. If there shall be more than one Deputy Secretary-General, the 
Administrative Council shall determine in advance the order in which they shall act 

as Secretary -General. 

Article 11 
The Secretary-General shall be the legal representative atid the principal 

officer of the Centre and shall be responsible for its administration. including the 
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appointment of staff, in accordance with the provisions of this Convention and tile 
rules adopted by the Administrative Council 

I - He shall perform the funct . on ot 
registrar and shall have the power to authenticate arb I tral awards rendered pursuant 
to this Convention, and to certify copies thereof. 

Section 4 The Panels 

Article 12 
The Panel of Conciliators and the Panel of Arbitrators shall each consit ol 

qualified persons, designated as hereinafter provided, who are willing to serve 
thereon. 

Article 13 
(I)- Each Contracting State may designate to each Panel four persons who 

may but need not be its nationals. 
(2)- The Chairman may designate ten persons to each Panel. The persons so 

designated to a Panel shall each have a different nationality. 

Article 14 
(I)- Persons designated to serve on the Panels shall be persons of high moral 

character and recognised competence in the fields of law, commerce, industry or 
finance, who may be relied upon to exercise independent judgment. Competence in 
the field of law shall be of particular importance in the case of persons on the Panel 
of Arbitrators. 

(2)- The Chairman, in designating persons to serve on the Panels, shall in 
addition pay due regard to the importance of assuring representation oil the Panels of 
the principal legal systems of the world and of the main forms of economic activity. 

Article 15 
(I)- Panel members shall serve for renewable perlods Of six years. 
(2)- In case of death or resignation of a member of a Panel. the authority 

which designated the member shall have the right to designate another person to 

serve for the remainder of that member's term. 
(3)- Panel members shall continue in office until their successors have been 

designated 

Article 16 
(I)- A person may serve on both Panels. 
(2)- If a person shall have been designated to serve on the same Panel by 

more than one Contracting State, or by one or more Contracting States and the 
Chairman, he shall be deemed to have been designated by the authority which first 

designated him or, if one such authority is the State of which he is a national, by that 

State. 
(3)- All designations shall be notified to the Secretary-General and shall takc 

effect from the date on which the notification is received. 
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Section 5 Financing the Centre 

Article 17 
If the expenditure of the Centre cannot be met out of charges for the use of its facilities, or out of other receipts, the excess shall be borne by Contracting States 

whi 
i 
ch are members of the Bank in proportion to their respective subscriptions to [lie 

capital stock of the Bank, and by Contracting States which are not members of the Bank in accordance with rules adopted by the Administrative Council. 

Section 6 Status, Immunities and Privileges 

Article 18 
The Centre shall have full international legal personality. Die legal capacItY 

of the Centre shall include the capacity: 
(a) to contract; 
(b) to acquire and dispose of movable and immovable property, 
(c) to institute legal proceedings. 

Article 19 
To enable the Centre to fulfil its functions, It shall enjoy in the territories of 

each Contracting State the immunities, and privileges set forth in this Section. 

Article 20 
The Centre, its property and assets shall enjoy immunity from all legal 

process, except when the Centre waives this immunity. 

Article 21 
The Chairman, the members of the Administrative Council, persons acting as 

conciliators or arbitrators or members of a Committee appointed pursuant to 
paragraph (3) of Article 52, and the officers and employees of the Secretariat 

(a) shall enjoy immunity from legal process with respect to acts performed b\ 
them in the exercise of their functions, except when the Centre waives this 
immunity; 

(b) not being local nationals, shall enjoy the same immunities from 
immigration restrictions, alien registration requirements and national service 
obligations, the same facilities as regards exchange restrictions and the sarne 
treatment in respect of travelling facilities as are accorded by Contracting States to 
the representatives, officials and employees of comparable rank of other 

jontractino 

States. 

Article 22 
The provisions of Article 21 shall apply to persons appearing in proceedings 

under this Convention as parties, agents, counsel, advocates, witnesses or expert, ".. 
provided, however, that sub-paragraph (b) thereof shall apply only in connection 
with their travel to and from, and their stay at, the place where proceedings are held. 
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Article 23 
(I)- The archives of the Centre shall be inviolable, where,,, er thev ma% be. 
(2)- With regard to its official communications, the Centre shall be accorded 

by each Contracting State treatment not less favourable than that accorded to other 
international organisations. 

Article 24 
(I)- The Centre, its assets, property and income, and its operations and 

transactions authorised by this Convention shall be exempt from all taxation and 
customs duties. The Centre shall also be exempt from liability for the collection or 
payment of any taxes or customs duties. 

(2)- Except in the case of local nationals, no tax shall be levied on or in 
respect of expense allowances paid by the Centre to the Chairman or members of thc 
Administrative Council, or on or in respect of salaries, expense allowances or other 
emoluments paid by the Centre to officials or employees of the Secretariat. 

(3)- No tax shall be levied on or in respect of fees or expense allowances 
received by persons acting as conciliators, or arbitrators, or members of a Committee 
appointed pursuant to paragraph (3) of Article 52, in proceedings under this 
Convention, if the sole jurisdictional basis for such tax is the location of the Centre 
or the place where such proceedings are conducted or the place where such fees or 
allowances are paid. 

Chapter 11 Jurisdiction of the Centre 

Article 25 

bIi ing (I)- The jurisdiction of the Centre shall extend to any legal dispute arisi 
directly out of an investment, between a Contracting State (or any constituent zn 

subdivision or agency of a Contracting State designated to the Centre by that State) 

and a national of another Contracting State, which the parties to the dispute consent 
in writing to submit to the Centre. When the parties have gi%, en their consent, no 
party may withdraw its consent unilaterally. 

(2)- National of another Contracting State "means: 
(a) any natural person who had the nationality of a Contracting State 

other than the State party to the dispute on the date on which the parties consented to 

submit such dispute to conciliation or arbitration as well as on the date on which tile 

request was registered pursuant to paragraph (3) of Article 28 or paragraph (3) of 
Article 36, but does not include any person who on either date also had tile 

nationality of the Contracting State party to the dispute; and 
(b) any juridical person which had the nationality of a Contracting 

State other than the State party to the dispute on the date on which the parties 

consented to submit such dispute to conciliation or arbitration and any juridical 

person which had the nationality of the Contracting State party to the dispute on that 

date and which, because of foreign control, the parties have agreed should be treated 

as a national of another Contracting State for the purposes of this Convention. 

(3)- Consent by a constituent subdivision or agency of a Contracting State 

shall require the approval of that State unless that State notifies the Centre that no 

such approval is required. 
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(4)- Any Contracting State may, at the time of ratification, ac ceptance or 
approval of this Convention or at any time thereafter. notify the Centre o, the cla-"s or 
classes of disputes which it would or would not consider submitting to the 
jurisdiction of the Centre. The Secretary-General shall forth%vith transmit such 
notification to all Contracting States. Such notification shall not constitute the 
consent required by paragraph (1). 

Article 26 
Consent of the parties to arbitration under this Convention shall, unle, "s 

otherwise stated, be deemed consent to such arbitration to the exclusion of any other 
remedy. A Contracting State may require the exhaustion of local administrative or 
judicial remedies as a condition of its consent to arbitration under this Convention. 

Article 27 
(I)- No Contracting State shall give diplomatic protection. or bring an 

ts international claim, in respect of a dispute which one of I nationak, and another 
Contracting State shall have consented to submit or shall have submitted to 
arbitration under this Convention, unless such other Contracting State shall have 
failed to abide by and comply with the award rendered in such dispute. 

(2)- Diplomatic protection, for the purposes of paragraph ( 1), shall not 
include informal diplomatic exchanges for the sole purpose of facilitating a 
settlement of the dispute. 

Chapter III Conciliation 

Section I Request for Conciliation 

Article 28 
(I)- Any Contracting State or any national of a Contacting State wishing to 

institute conciliation proceedings shall address a request to that effect in writing to 
the Secretary -General who shall send a copy of the request to the other party. 

(2)- The request shall contain information concerning the issues in dispute, 

the identity of the parties and their consent to conciliation in accordance with the 

rules of procedure for the institution of conciliation and arbitration proceedings. 
(3)- The Secretary-General shall register the request unless he finds, on the 

basis of the information contained in the request, that the dispute is manifestly 

outside the jurisdiction of the Centre. He shall forthwith notify the parties of 

registration or refusal to register. 

Section 2 Constitution of the Conciliation Commission 

Article 29 
called the Con-irnission) shall (I)- The Conciliation Commission (hereinafter 

be constituted as soon as possible after registration of a request pursuant to Article 

28. 
iliator or any unevcn (2)- (a) The Commission shall consist of a sole conc 

t;, number of conciliators appointed as the parties shall agree. 
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(b) Where the parties do not agree upon the number of conclliators and the method of their appointment the Comm I ssion shall consist of three conciliator, ". one conciliator appointed by each party and the third, who shall be the president of the Commission, appointed by agreement of the parties. 

Article 30 
If the Commission shall not have been constituted within 90 days after notice 

of registration of the request has been dispatched by the Secretary-General in 
accordance with paragraph (3) of Article 28, or such other period as the parties inay 
agree, the Chairman shall, at the request of either party and after consulting both 
parties as far as possible, appoint the conciliator or conciliators not yet appointed 

Article 31 
(I)- Conciliators may be appointed from outside the Panel of Conciliators, 

except in the case of"appointments by the Chairman pursuant to Article 30. 
(2)- Conciliators appointed from outside the Panel of conciliators shall 

possess the qualities stated in paragraph (1) of Article 14. 

Section 3 Conciliation Proceedings 

Article 32 
(I)- The Commission shall be the judge of its own competence. 
(2)- Any objection by a party to the dispute that that dispute is not within the 

Jurisdiction of the Centre, or for other reasons is not within the competence of tile 
Commission, shall be considered by the Commission which shall determine whether 
to deal with it as a preliminary question or to join it to the merits of the dispute. 

Article 33 
Any conciliation proceeding shall be conducted in accordance with the 

provisions of this Section and, except as the parties otherwise agree. in accordance 
with the Conciliation Rules in effect on the date on which the parties consented to 
conciliation. If any question of procedure arises which is not covered bý' this Section 
or the Conciliation Rules or any rules agreed by the parties, the Commission shall 
decide the question. 

Article 34 
(I)- It shall be the duty of the Commission to clarify the Issues In dispute 

between the parties and to endeavour to bring about agreement bet%veen them upon 
mutually acceptable terms. To that end, the Commission may at aiiý stage of the 

proceedings and from time to time recommend terms of settlement to the parties. The 

parties shall co-operate in good faith with the Commission in order to enable the 
Commission to carry out its functions, and shall give their most serious consideration 
to its recommendations. 

(2)- If the parties reach agreement, the commission shall draw up a report 

I noting the issues in dispute and recording that the parties have reached agreement. If. 

at any stage of the proceedings, it appears to the Commission that there is no 
likelihood of agreement between the parties, it skill close the proceedings and shall 
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draw up a report noting the submission of the dispute and recording the failure of tile I 
parties to reach agreement. If one party falls to appear or participate in ýhe proceedings, the Commission shall close the proceedings and shall draw up a report 
noting that party's failure to appear or participate. 

Article 35 
Except as the parties to the dispute shall otherwise agree, neither party to a Z. conciliation proceeding shall be entitled in any other proceedln-c-,, whether before 

arbitrators or in a court of law or otherwise, to invoice or rely on any views 
expressed or statements or admissions or offers of settlement made by the other partN 
in the conciliation proceedings, or the report or any recommendations made by the 
Commission. 

Chapter IV Arbitration 

Section I Request for Arbitration 

Article 36 
(I)- Any Contracting State or any national of a Contractin2 State wishim-, to 

institute arbitration proceedings shall address a request to that effect in \vritin(ý to tile 
Secretary-General who shall send a copy of the request to the other party. 

(2)- The request shall contain information concerning the issues in disputc, 
the identity of the parties and their consent to arbitration in accordance with the rules 
of procedure for the institution of conciliation and arbitration proceedings. 

(3)- The Secretary-General shall register the request unless he finds, on tile 
basis of the information contained in the request, that the dispute is manifestly 
outside the jurisdiction of the Centre. He shall forthwith notify the parties of 
registration or refusal to register. 

Section 2 Constitution of the Tribunal 

Article 37 
(I)- The Arbitral Tribunal (hereinafter called the Tribunal) shall be 

constituted as soon as possible after registration of a request pursuant to Article 36. 

(2)- (a) The Tribunal shall consist of a sole arbitrator or any uneven number 
of arbitrators appointed as the parties shall agree. 

(b) Where the parties do not agree upon the number of arbitrators and Z: ) 

the method of their appointment, the Tribunal shall consist of three arbitrators, one 

arbitrator appointed by each party and the third, who shall be the president of the 

Tribunal, appointed by agreement of the parties. 

Article 38 
If the Tribunal shall not have been constituted within 90 days after notice ol 

registration of the request has been dispatched by the Secretary-General III 

accordance with paragraph (3) of Article 36, or such other period as the parties rna) 

agree, the Chairman shall, at the request of either party and after consultln. ý, both 

parties as far as possible, appoint the arbitrator or arbitrators not yct ippointed. 
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Arbitrators appointed by the Chairman pursuant to this Article shall I II not be nationals of the Contracting State 
i 
party to the dispute or of the Contracting State whose national is a party to the dispute. 

Article 39 
The majority of the arbitrators shall be nationals of States other than the Contracting State party to the dispute and the Contracting State wliose national is a 

party to the dispute; provided, however, that the foregoing provisions of this Article 
shall not apply if the sole arbitrator or each individual member the Tribunal has been 
appointed by agreement of the parties. 

Article 40 
(I)- Arbitrators may be appointed from outside the Panel of Arbitrators, 

except in the case of appointments by the Chairman pursuant to Article 38. 
(2)- Arbitrators appointed from outside the Panel of arbitrators shall possess 

the qualities stated in paragraph (1) of Article 14. 

Section 3 Powers and Functions of the Tribunal 

Article 41 
(I)- The Tribunal shall be the judge of its own Competence. 
(2)- Any objection by a party to the dispute that that dispute is not within the 

jurisdiction of the Centre, or for other reasons is not within the competence of the 
Tribunal, shall be considered by the Tribunal which shall determine whether to deal 
with it as a preliminary question or to join it to the merits of the dispute. 

Article 42 
(I)- The Tribunal shall decide a dispute in accordance with sucli rules of law 

as ma be agreed by the parties. In the absence of such agreement, the Tribunal shall y 1"15 
apply the law of the Contracting State party to the dispute (including its rules on the 
conflict of laws) and such rules of international law as may be applicable. 

(2)- The Tribunal may not bring in a finding of non liquet on the ground of 
silence or obscurity of the law. 

(3)- The provisions of paragraphs (1) and (2) shall not prejudice the power of 
the Tribunal to decide ex aequo et bono if the parties so agree. 

Article 43 
Except as the parties otherwise agree, the Tribunal maý,, if it deems it 

necessary at any stage of the proceedings, 
(a) call upon the parties to produce documents or other evidence, and 
(b) visit the scene connected with the dispute, and conduct such inquiries 

there as it may deem appropriate. 

Article 44 
Any arbitration proceeding shall be conducted in accordance with the 

Cý 

provisions of this Section and, except as the parties otherwise agree. in accordance 

with the Arbitration Rules in effect on the date on which the parties consented to 
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arbitration. If any question of procedure arises which is not covered by this Section 
or the Arbitration Rules or any rules agreed by the parties, the Tribunal shall decide 
the question - 

Article 45 
(I)- Failure of a party to appear or to present his case shall not be deemed an 

admission of the other party's assertions. 
(2)- If a party fails to appear or to present his case at an\, sta-g-e of tile 

proceedings the other party may request the Tribunal to deal with' the questions 
submitted to it and to render an award. Before rendering an award, the Tribunal shal I 
notify, and grant a period of grace to, the party failing to appear or to present its case, 
unless it is satisfied that the party does not intend to do so. 

Article 46 
Except as the parties otherwise agree, the Tribunal shall, if requested by a 

party, determine any incidental or additional claims or counter-claims arising directly 
out of the subject-matter of the dispute provided that they are within the scope of the 
consent of the parties and are otherwise within the jurisdiction of the Centre. 

Article 47 
Except as the parties otherwise agree, the Tribunal may, if it considei-s that 

the circumstances so require, recommend any provisional measures which should be 
taken to preserve the respective rights of either party. 

Section 4 The Award 

Article 48 
(I)- The Tribunal shall decide questions by a majority of votcs of all its 

members. 
(2)- The award of the Tribunal shall be in writing and shall be signed by the 

members of the Tribunal who voted for it. 
(3)- The award shall deal with every question submitted to the Tribunal, and 

shall state the reasons upon which it is based. 
(4)- Any member of the Tribunal may attach his individual opinion to the 

award, whether he dissents from the majority or not, or a statement of his dissent. 
(5)- The Centre shall not publish the award without the consent of the paFties. 

Article 49 
(I)- The Secretary-General shall promptly dispatch certified Copies of tile 

award to the parties. The award shall be deemed to have been rendered on the date 

on which the certified copies were dispatched. 
(2)- The Tribunal upon the request of a party made within 45 days after the 

date on which the award was rendered may after notice to the other party decide aný' 

question which it had omitted to decide in the award, and shall rectify an), clerical, 

arithmetical or similar error in the award. Its decision shall become part of the award 

and shall be notified to the parties in the same manner as the award. The periods of 
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time provided for under paragraph (2) of Article 51 and paragraph (2) of Article 
shall run frorn the date on which the decision was rendered. 

CI) I 

Section 5 Interpretation, Revision and Annulment of the Award 

Article 50 
(I )- If any dispute arises between the parties as to the meaning or scope of an 

award, either party may request interpretation of the award by an application in 
writing addressed to the Secretary-General. 

(2)- The request shall, if possible, be submitted to the tribunal which rendered 
the award. If this shall not be possible, a new tribunal shall be constituted in 
accordance with Section 2 of this Chapter. The tribunal may, if it considers that the 
circumstances so require, stay enforcement of the award pending its decision. 

Article 51 
(I)- Either party may request revision of the award by an application in 

writing addressed to the Secretary-General on the ground of discovery of some fact 
of such a nature as decisively to affect the award, provided that when the award was 
rendered that fact was unknown to the tribunal and to the applicant and that the 
applicant's ignorance of that fact was not due to negligence. 

(2)- The application shall be made within 90 days after the discovery Of Such 
fact and in any event within three years after the date on which the award was 
rendered. 

(3)- The request shall, if possible, be submitted to the tribunal which rendered 
the award. If this shall not be possible, a new tribunal shall be constituted in 
accordance with Section 2 of this Chapter. 

(4)- The tribunal may, if it considers that the circumstances so require, sta\, 

enforcement of the award pending its decision. If the applicant requests a stay of 

enforcement of the award in his application, enforcement shall be stayed 

provisionally until the tribunal rules on such request. 

Article 52 
(I)- Either party may request annulment of the award bý, an application 

addressed to the Secretary -General on one or more of the following grounds. 

a- that the tribunal was not properly constituted; 
b- that the tribunal has manifestly exceeded its power, 
c- that there was corruption on the part of a member of the tribunal; 
d- that there has been a serious departure from a fundamental rule of 

procedure; 
e- that the award has failed to state the reasons on which it is based. 

(2)- The application shall be made within 120 days after the date on which 

the award was rendered except that when annulment is requested on the ground of 

corruption such application shall be made within 120 days after discoverý- of the 

corruption and in any event within three years after the date on which the award was 

rendered. 
(3)- On the receipt of the request, the Chairman shall forthwith appoint from 

the Panel of Arbitrators an ad hoc Committee of three persons. None of the members 
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of the Committee shall have been a member of the tribunal which rendered the 
award, shall be of the same nationality as any such member, shall be a national ol'the State party to the dispute or of the State whose national is a party to the dispute, shal I have been designated to the Panel of Arbitrators by either of those States, or sh-iiI have acted as a conciliator in the same dispute. The Committee shall have t'he 
authority to annul the award or any part thereof on any of the grounds set forth in 
paragraph (1). 

(4)- The provisions of Articles 41-45,48,49,53 and 54, and of Chapters 
and VII shall apply mutatis mutandis to proceedings before the Committee. 

(5)- The Committee may, if it considers that the circumstances so require, 
stay enforcement of the award pending Its decision. If the applicant requests a staN of' 
enforcement of the award in his application, enforcement shall be stavcd 
provisionally until the Committee rules on such request. 

(6)- If the award is annulled the dispute shall, at the request of either party, be 
submitted to a new tribunal constituted in accordance with Section 2 of this Chaptcr. 

Section 6 Recognition and Enforcement of the Award 

Article 53 
(I)- The award shall be binding on the parties and shall not be subject to any 

appeal or to any remedy except those provided for in this Convention. Each party 
shall abide by and comply with the terms of the award except to the extent that 
enforcement shall have been stayed pursuant to the relevant provisions of this 
Convention. 

(2)- For the purpose of this Section, "award" shall include any decision 
interpreting, revising or annulling such award pursuant to Articles 50,51 or 52. 

Article 54 
(I)- Each Contracting State shall recognise an award rendered pursuant to 

this Convention as binding and enforce the pecuniary obligations imposed by that 
award within its territories as if it were a final judgment of a court in that State. A 
Contracting State with a federal constitution may enforce such an award in or 
through its federal courts and may provide that such courts shall treat the award as if 
it were a final judgment of the courts of a constituent state. 

(2)- A party seeking recognition or enforcement in the territories of a 
Contracting State shall furnish to a competent court or other authority which such 
State shall have designated for this purpose a copy of the award certified by tile 
Secretary-General. Each Contracting State shall notify the Secretary-General of the 
designation of the competent court or other authority for this purpose aiid of an\- 

subsequent change in such designation. 
(3)- Execution of the award shall be governed by the laws concerning the 

execution of judgments in force in the State in whose territories such execution is 

sought. 
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Article 55 
Nothing in Article 54 shall be construed as derooatin(), from the law in force Zý -- in any Contracting State relating to immunity of that State or of an\ ioi-eic-ni State 

from execution. 

Chapter V Replacement and Disqualification 
of Conciliators and Arbitrators 

Article 56 
(I)- After a Commission or a Tribunal has been constituted and proceedingrs 

have begun, its composition shall remain unchanged; provided, hoývever, that it-'a 
conciliator or an arbitrator should die, become incapacitated, or resign, the resultinc-, 
vacancy shall be filled in accordance with the provisions of Section 2 of Chapter III 
or Section 2 of Chapter IV. 

(2)- A member of a Commission or Tribunal shall continue to serve in that 
capacity notwithstanding that he shall have ceased to be a member of the Panel. 

(3)- If a conciliator or arbitrator appointed by a party shall have resiCrned 
without the consent of the Commission or Tribunal of which he was a member, the 
Chairman shall appoint a person from the appropriate Panel to fill the resulting 
vacancy. 

Article 57 
A party may propose to a Commission or Tribunal the disqualification of aný, 

of its members on account of any fact indicating a manifest lack of the qualities 
required by paragraph (1) of Article 14. A party to arbitration proceedinp may, in 
addition, propose the disqualification of an arbitrator on the ground that he was 
ineligible for appointment to the Tribunal under Section 2 of Chapter IV. 

Article 58 
The decision on any proposal to disqualify a conciliator or arbitrator shall be 

taken by the other members of the Commission or Tribunal as the case may be, 

provided that where those members are equally divided, or in the case of a proposal 
to disqualify a sole conciliator or arbitrator, or a majority of the conciliators or 
arbitrators, the Chairman shall take that decision. If it is decided that the proposal is 
well-founded the conciliator or arbitrator to whom the decision relates shall be 

replaced in accordance with the provisions of Section 2 of Chapter III or Section 2 ot 
Chapter IV. 

Chapter VI Cost of Proceedings 

Article 59 
ilities of the Centre The charges payable by the parties for the use of the faci 

shall be determined by the Secretary-General in accordance with the regulations 

adopted by the Administrative Council. 
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Article 60 
(I)- Each Commission and each Tribunal shall determine the fees and 

expenses of its members within limits established from time to time by the 
Administrative Council and after consultation with Secretary-General. 

(2)- Nothing in paragraph (1) of this Article shall preclude the parties from 
agreeing in advance with the Commission or Tribunal concerned upon the fees and 
expenses of its members. 

Article 61 
(I)- In the case of conciliation proceedings the fees and expenses of nicnibers 

of the Commission as well as the charges for the use of the facilities of the Centre, 
shall be borne equally by the parties. Each party shall bear any other expenses it 
incurs in connection with the proceedings. 

(2)- In the case of arbitration proceedings the Tribunal shall, except as tile 
parties otherwise agree, assess the expenses incurred by the parties in connection 
with the proceedings, and shall decide how and by whom those expenses, tile fees 
and expenses of the members of the Tribunal and the charges for the use of the 
facilities of the Centre shall be paid. Such decision shall form part of the award. 

Chapter VII Place of Proceedings 

Article 62 
Conciliation and arbitration proceedings shall be held at the seat of the Centre 

except as hereinafter provided. 

Article 63 
Conciliation and arbitration proceedings may be held, if the parties so agree, 
(a) at the seat of the Permanent Court of Arbitration or of any otlicr 

appropriate institution, whether private or public, with which the Ceiitre may niake 
arrangements for that purpose; or 

(b) at any other place approved by the Commission or Tribunal after 

consultation with the Secretary -General. 

Chapter VIII Disputes between Contracting States 

Article 64 
Any dispute arising between Contracting States concerning the I riterpretatiori 

or application of this Convention which is not settled by negotiation shall be referred 

to the International Court of Justice by the application of any party to such dispute, 

unless the States concerned agree to another method of settlement. 

Chapter IX Amendment 

Article 65 
f this Convention. The text 

Any Contracting State may propose amendment oI 

of a proposed amendment shall be communicated to the Secretary-General not les" 

than 90 days prior to the meeting of the Administrative Council at whicli such 
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amendment is to be considered and shall forthwith be transmitted by him to all the members of the Administrative Council. 

Article 66 
(I)- If the Administrative Council shall so decide by a majority of two-thirds 

of its members, the proposed amendment shall be circulated to all Contracting States 
for ratification acceptance or approval, Each amendment shall enter into force 30 days after dispatch by the depository of this Convention of a notification ik) Contracting States that all Contracting States have ratified, accepted or approved tile 
amendment. 

(2)- No amendment shall affect the rights and obligations under this Convention of any Contracting State or of any of its constituent subdiVisions 01, 
aLyencies, or of any national of such State arising out of consent to the Jurisdiction ot 
the Centre given before the date of entry into force of the amendment. 

Chapter X final Provisions 

Article 67 
This Convention shall be open for signature on behalf of States members of 

the Bank. It shall also be open for signature on behalf of any other State which is a 
party to the Statute of the International Court of Justice and which the AdministratiVe 
Council, by a vote of two-thirds of its members, shall have invited to sl, -, n the 
Convention. 

Article 68 
(I)- This Convention shall be subject to ratification, acceptance or approval 

by the signatory States in accordance with their respective constitutional procedures. 
(2)- This Convention shall enter into force 30 days after the date of deposit of 

the twentieth instrument of ratification, acceptance or approval. It shall enter into 
force for each State which subsequently deposits its instrument of ratification, 
acceptance or approval 30 days after the date of such deposit. 

Article 69 
Each Contracting State shall take such legislative or other nieasures as nlay 

be necessary for making the provisions of this Convention effective in its territories. 

Article 70 
This Convention shall apply to all territories for whose international relations 

a Contracting State is responsible, except those which are excluded by such State bý' 

written notice to the depository of this Convention either at the time of ratification, 
acceptance or approval or subsequently. 

Article 71 
Any Contracting State may denounce this Convention by written notice to the 

depository of this Convention. The denunciation shall take effect six montlis after 

receipt of such notice. 
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Article 72 
Notice by a Contracting, State pursuant to Articles 70 or 71 shall not affect 

the rights or obligations under this Convention of that State or of any of In 
constituent subdivisions or a,., Ie gencies or of any national of that Stat arising out oý 
consent to the jurisdiction of the Centre given by one of them before such notice Wal-. 
received by the depository. 

Article 73 
Instruments of ratification, acceptance or approval of this Convention and of 

amendments thereto shall be deposited with the Bank which shall act as the 
depository of this Convention. The depository shall transmit certified copies of thl" 
Convention to States members of the Bank and to any other State invited to sign the 
Convention. 

Article 74 
The depository shall register this Convention with the Secretariat of the 

United Nations in accordance with Article 102 of the Charter of the United Nations 
and the Regulations thereunder adopted by the General Assembly. 

Article 75 
The depository shall notify all signatory States of the following 

(a) signatures in accordance with Article 67; 
(b) deposits of instruments of ratification, acceptance and approval 

in accordance with Article 73; 
(c) the date on which this Convention enters into force in 

accordance with Article 68; 
(d) exclusions from territorial application pursuant to Article 70, 
(e) the date on which any amendment of this Convention enters into 

force, in accordance with Article 66; and 
(f) denunciations in accordance with Article 7 1. 

"Done at Washington in the English, French and Spanish lanaLiages, all three 

texts being equally authentic, in a single copy which shall remain deposited in the 
Z 

archives of the International Bank for Reconstruction and Development, which 11ý1, s 
indicated by its signature below its agreement to fulfil the functions with which it is 

charged under this Convention. " 
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Appendix 11 

The Convention of the Arab League of Nations 
concerning the Enforcement of Foreign Judgments and Awardsý' Done at Cairo, 15/09/1952 

The Government of: 
The Hashemite Kingdom of Jordan. 
The Syrian Republic. 
The Kingdom of Iraq. 
The Kingdom of Saudi Arabia. 
The Lebanese Republic. 
The Kingdom of Egypt. 
The Kingdom of Yemen (Metawakilia) 

Desirous of facilitating among their several States the carrying Out Of 
execution of judgments, and in accordance with the provisions of Article 2 of the 
Pact of the Arab League, have agreed as follows: 

Article 1. 
Any final judgment involving civil or commercial rights or payments, any 

sentence imposed by the Courts having jurisdiction over penal matters, or matters 
concerning injuries, as well as all decisions relating to matters of personal status, 
made by the competent legal authorities in any of the member States of the Arab 
League, shall be executory in the other States of the League, in accordance with the 
provisions of this agreement. 

Article 2. 
The appropriate judicial authorities of the State which is requested to execute 

the sentence, shall not be allowed to investigate or review the subject matter of the 
case, and shall not refuse execution of the judgment, except under the followilh-1 
circumstances: 

a- If the legal authority which rendered the judgment was not qualified to 
hear the case on account of the lack of jurisdiction or because of applicable 
principles of international law. 

b- If the parties concerned were not properly and duly summoned. 
c- If the sentence passed is contrary to the general order, or to the public 

policy of the State which is requested to carry out its execution. The said State shall 
decide whether the case is to be so considered, as also whether the execution of tile 
sentence would be contrary to a recognised principle of international law. 

d- If the Courts of the State which is requested to carry out the execution 
have already given judgment between the same parties on the same subject matter. or 

if a case is pending on the same subject and between the same parties, provided the 

ion was men I Egyptienne de Droil This Convent' tioned its English translation in the Revue ,I 
International, vol. 8,1952. pp. 333-35. 
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said case had been begun in the Court of the requested State prior to the date of wN being begun and in the Court of the requesting State which gave verdict and a,.,, kcd 
execution. 

Article 3. 
With due consideration to Article I of this agreement, the authorities who are 

requested to enforce execution are not entitled to reconsider the verdict of arbitrators 
which have been given in any of the States of the League. Request of execution nlaý, be refused in the following instances: 

a- If the laws of the requested State do not admit the solution of litigation by 
means of arbitration. 

b- If the verdict passed was not in pursuance of a conditional arbitration 
agreement. 

c- If the arbitrators were not qualified to act in pursuance of a conditional 
agreement of arbitration or in accordance with the provisions of the law under which 
the sentence was passed. 

d- If the parties were not properly served with summons to appear. 
e- If the arbitrators' decision includes anything considered to be against 

general order or public morals in the State requested to carry out execution. Tile 
requested State shall decide whether the case is to be considered as such and illaýý 
refuse execution. 

f- If the arbitrators' decision is not final in the State in which it is given. 

Article 4. 
The provisions of this agreement shall not be applicable to any Judgment 

issued against the Government of the requested State or any of its officers in Ills 
official capacity and on account of the performance of his duties, nor shall they be 
applicable to which are contrary to international treaties and aureements, 
in force in the requested State. 

Article 5. 
Requests for execution should be supported by the following documents: 
a- A certified true copy of the judgment, duly authorised by responsible 

quarters. 
b- The original summon of the text of judgment which is to be executed or an 

official certificate to the effect that the text of the judgment has been duly served. 
c- A certificate from responsible authority to the effect that is I'Mal 

and executory. 
d- A certificate that the parties were duly served with summons to appear 

before the proper authorities or before the arbitrators in case the Judgment or 
arbitrators' decision was by default. 

Article 6. 
Judgments which are to be executed in any State of the Leacrue shall havc the 

Cl I Cý 
sarne legal validity as in the requesting State. 
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Article 7. 
In any of the States of the League, citizens of the requesting St-ýte shall not be 

asked to pay any fees, furnish any deposits or produce any securities. which dle\ are 
not required to do in their country, nor is it permitted to deprive them of leRal a. id Or 
exemptions from legal fees. 

Article 8. 
Each State will appoint a legal authority to which wi 'H be -, ubmitted all 

demands of execution demands, procedure and appeals against decisions taken in 
this respect. Communication of such appointment shall be made to each of the other 
Contracting States. 

Article 9. 
States which shall have accepted this agreement, shall confirm such 

acceptance in accordance with their own constitutional laws and procedure, at the 
earliest possible date. Documents of confirmation will be deposited with the 
General -Secretary of the League, which will prepare a memorandum of the deposit 
of each State's confirmatory documents and will inform the other signatories of this 

I 
agreement. 

Article 10. 
States of the League who have not signed this agreement niay adhere to the 

same before sending a notice to that effect to the General -S ec retary of the League 

who will advise the other signatory of such adhesion. 

Article 11. 
This agreement will come into force a month from the date of deposit of 

confirmatory documents by three of the signatory States. For other States, it will 

come into effect a month from the date of deposit of their confirmatory documents or 
their notice of adhesion. 

Article 12. 
Any of the States bound by this agreement may withdraw therefrom, upon 

submitting a notice to that effect to the General Secretariat of the Arab States 

League. Withdrawal will be effective after the lapse of six months frorn the date of 

the notice. However, the provisions of this agreement will remain valid and binding 

for execution of demands submitted before the date of its expiration. 
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