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Introduction.

No subject within the discipline of Public International Law is more
'topical at the present time than that of intervention. The war in Viet-Nam
and the Americsn action in the Dominican Republic have, once again, brought
this most controverial subject to the fores These are, however, examples
of unilatersl intervention and it is not the purpose of this study to
elaborate the principles of law, if any, which apply to thems. The present
purpose is to study certain aspects of the law of intervention under the
Charter of the United Nations, itself a topic which engenders a lot of
feeling and which has been the subject of controversy ever since the ine-
ception of the Organizations

The present study is timely, the United Nations itself at last having
turned its thoughts to the study of this question. It is hoped that the
following study mey shed some light on the practice which has ensued in the
organs of the United Nations and the trends which have developed therein in

this regard.l

l. At its eighteenth session, the General Assembly of the United Nations
established a Special Committee on Principles of International Lew
concerning Friendly Relations and Co-operations among States, the task
of this Committee being to prepare a report for the purpose of the pro-
gressive development and codification of the four principles designated
by the 17th session of the Assenmbly as of priority concern, so as to
secure their more effective applications One of these four principles
was that which states that nations shall not intervene in matters within
the domestic jurisdiction of any State, in accordance with the Charter,
See Hagard, New Persomalities to Create New Lew, 58 A.J.I.L., p. 952,
(1962).



Chapter I.

Intervention and the United Nations
The Delimitation of the FProblem.

Prior to 1919 and the Treaty of Versailles, intervention in the affairs
of other States tended to be a unilateral act by individual countries. History
does know of a few attempts at collective intervention, such as, for example,
that by Austria, Prussia, Russia and France under the system kmown as the
Concert of Europe, and that by the western European powers and Russia in the
internal affairs of the Ottoman Empire. General speaking, however, collective
intervention by the international community was an unknown quantity. By con-
trast, today, collective intervention in the name of the society of nations is
one of the commonest types of intervention to be found in the affairs of indi-
vidual nations, TVhereas formerly States acted alone or in ad hoc associations,
today the vast majority are linked together in the United Nations end in this
collective capacity are frequently charged with intervening in the affairs of
individuval States.

Under the aegis of the Charter of the United Nations, there has been erected
a system which is unique in the history of intermational relations and international
laws, The United Nations is not a super-state and yet it bears little resemblance
to the conference diplomacy of the nineteenth century. Whereas, prior to 1919
and the establishment of the league of Nations, the internmational community was
diffuse and devoid of any orgens through which it could meke its feelings knows
today it is a closely knit body, drawn together, in the betweenewar period in
the Assembly of the League of Nations and presently in the General Assembly of
the United Nations. It is in this latter Assembly that most of the controversial

questions and burning issues of the day are raised and debated. It is in the



Generel Assembly that are heard the panegyrics on the dignity of man and his
inalienable rights, the tirades against the suppression of human rights and

| fundamental freedoms, against colonialism and on the iniquity and inevitably
disastrous consequences of the arms race, and the pressing pleas for efforts
to raise the standards of living of the underdeveloped twoethirds of the
worlds, But it is also in this Assembly that the charge of illegal intervene
tion in a country's affajrs by the United Nations as an entity is most fre-
quently heard,

The United Hations is a many-faceted body, its verious characteristics
being derived from a duality found in the Charter., The Charter of the United
Hations iz both a legal and a political document. It is a legal document in
that it comprises the constitution of an international organization, imposes
legal obligations upon that orgenization as an entity and on the members
severally, and coanfers rights upon the organization and the members. It is
a political document in that it forms a programme of proposed political action,

covering matters which had not heretofore been dealt with in international com=

pacts.l

This dichotomy in its natuwre has been the fundamental cause of most of the
problens of interpretation to be found in the Charter, not least that of inter-
preting the word 'intervene's The United Nations has two sides to it « the

legal and the political « but there is no easy guide as to which is to have

l. Vallat, Lew in the United Nations, 1955 Annual Review of United Nations
Affairs, ps 142: " .. In fact the Charter is a threefold instrumnt., It
contains a declaration of faith. It is a constitution. It also cone
tains rules of positive law. This opens wide the doors to differences
in interpretationeees™
See also the statement by the iustralien delegate / Gols, (X), Ad Hoc
Pol.Com., 1llth mtg., para. 48 7to the effect that some delegations
appeared to confuse obligations imposed upon the llembers by the Charter
with the objectives of the United Nations mroclaimed in the Charter.
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preference. The priority to be accorded to these two facets of the nature

of the United Nations is of the greatest importance for it will determine the
entire course of the work of the Organization. This question of priority is,
of course, fundamentally one of interpretation of the Charter. Interpreta-
tion, however, is no touchstone for all the problems inherent in that document.
"There are no precise rules of customary or coaventional International Law

concerning the interpretation of treaties."l

Interpretation is, of course,
prinarily a legal matter, but it has important political implications which
often influence the direction it will tal:e.z

The complex Charter system is based on two complexentary sets of provie
sions - those which define the functions and powers of the United Nations and
establish the field within which those are to be exercised, and those which
specify the rights and obligations of the Memlers, vis & vis the Organization
and each other. 1In a welleordered system, these two sets of provisions should
establish either exclusive zones of competence for the entity and its members,
or areas of clearly~defined concurrent jurisdiction. Unfortunately, in the
Charter system, the field of activity of the United Nations is not clearly de-
fined and even within this illedefined area, there appears to be some overe
lapping of function between the Organization and its Members which is itself
not clear. There is some concurrence of power in certein matters, but it is
not clearly specified, The drafting of the Charter is inexact, & fact not
conducive to the smooth working of a complex intermational system,

The purposes for which the United Nations was founded are set out in
Article 1 of the Charter. These purposes are:

1. Oppenheim=Lauterpacht, International Law, 8th ed, (London, 1955) para. 558,
Ps 950,

2. Bailey, The General Assembly, (London, 1960), p. 99.
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1. To maintain international peace and security, and to that end:
to take effective collective measures for the prevention and ree
moval of threats to the peace, and for the suppression of acts
of aggression or other breaches of the peace, and to bring

about by peaceful means, and in conformity with the princie

ples of Justice and international law, adjustment or settle~
ment of international disputes or situations which might

lead to a breach of the peace;

2+ To develop friendly relations among retions based om respect
for the principle of equal rights and self-determination of
peoples, and to take other appropriate measures to strengthen
wniversal peace}

3¢ To achieve international coe-operation in solving international
problems of an economic, social, cultural, or humaniterian charace-

ter, and in promoting and encouwraging respect for human rights and
for fundamental freedoms for all without distinction as to race,

sex, larguage, or religion; and

4. To be a centre for harmonizing the actions of nations in the
attainment of these common ends.

The attainment of these ends is entrusted to the principal organs of the
United Nations, viz., The General Assembly, The Security Council, the Economic
and Social Council, The Trusteeship Council, The International Court of Justice,
and the Secretariat.

To the General Assembly is entrusted the greatest number of functions,.
Under Chapter IV of the Charter, the General Assembly is empowered to discuss
any questions or any matters within the scope of the Charter or relating to the
powers and functions of the other organs and to make recomtendations thereon to
fhe Nenbers or to the Seourity Council or both,® In particular 1t may censider
the general principles of co-operation in the maintenance of international peace
and security, including the principles governing disarmament end the regulation

of armaments and make recommendations theretm.z Again, it is empowered to

1, Art. 10,
2. Art. 11(1).



discuss any question relating to the maintenance of international peace and
security brought before it by a Member State, & non-lember, or by the Security
Council and to make recommendations thareonl and it my, further, call the
attention of the Security Council to any situation which is likely to ene
danger international peace and satm:‘:l.i::;r.3 The General Assembly is empowered
to recommend measures for the peaceful adjustment of any situation, regerdless
of origin, which it deems likely to impair the general welfare or friendly re-
lations among nations, including situations resulting from a violation of the
provisions of the Charter setting forth the purposes and principles of the
United Nations.® Furthermore » under Chapter VI of the Charter, the Facific
Settlement of Disputes, any State, whether a Memberq' or 11:::--1&1:1::‘0::0:‘5 of the
United Nations, my bring before the General Assembly any dispute or situa-
tion which might lead to international friction or give rise to a dispute and
which might thus endanger the maintenance of internmational peace and security.
The General Assembly is also given wide powers in the economic and social
fields to carry out studies and make recommendations. By Chapter IV of the

Charter, it is empowered to make studies and reconmendations for the purpose

of promoting internationsl co-operation in the economic, social, cultural, edu-

cational, and health fields, and assisting in the realizistion of human rights

and fundamental freedoms for all without distinction as to race, sex, language

or mligim.e

1. art. 11(2).
2. Art. 11(8).
S. Art 14.

4. Art, 35(1)
5. Art. 55(2).
6. Art. 15(2).

De



Ge

The powers of the General iAssembly in the economic and social fields are
further elaborated by Chapter IX of the Charter, International Economic and
Social Co-operation. Under this Chapter, the United Nations, through the
medium of the General Assembly and, under its authority, the Economic and
Social Council,’ with a view to the creation of the conditions of stebility
and well-being which are deemed necessary for peaceful and friendly relations
amonz nations, based on respect for the principle of equal rights and self-
determination of peoples, is enjoined to promote: a) higher standards of
living, full employment, and conditions of economic and social prozress and
development; b) solutions of international economic, social, health, and ree
lated problems; and international cultural co-operation; and ¢) universal re-
spect for, and observance of, human rights and fundamental freedoms for all
without distinction as to race, sex, language or ml:i,g;i.cm.2

The provision made for economic and social co=operation through the medium
of the Economic and Social Council is elaborate.” This body may meke or ini-
tiate studies and reports with respect to international economic, social,
cultural, educational, health, and related matters and may make recommnendations
with respect thereto to the General Assembly, to the dembers of the United
Nations and to the specialized agencies ooncermd..'g' It may make recommenda-
tions for the purpose of promoting respect for, and observance of, human rights

and fundamental freedoms for a.11.5 It may prepere draft conventions for submission

1. irt. 60.
2. Art. 55,
5. Chapter X,
4. Art. 62(1).
5. Art. 62(2).
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to the General Assembly, with respect to matters falling within its competence ,1

and call international conferences thamon.2

In the field of the Pacific Settlement of D:la;mte35 and the action to be
taken with respect to Threats to the Peace, Ireaches of the Peace and ifcts of
Aggression,” the organ with mrimary responsibility is the Security Council.’
In pursuance of its functions under Chapter VI, the Security Council my, in
the case of any dispute the continuance of which is likely to endanger the
maintenance of intermational peace and security, call upon the perties to such
dispute to attempt a settlement by negotiation, enquiry, mediation, judicial
settlement or other peaceful mmm.s..6 It may, of its own accord, investigate
any dispute or situation which might lead to international friction or give
rise to a dispute, in order to determine whether the continuance of such dispute
or situation is likely to endanger the maintenance of intermational peace and
aecur:lty.? It mmy investigate and consider any such dispute brought to its
attention by a Member® or non-lember.’ Furthermore, at any stage of a dispute
likely to endanger internmational peace and security, the Security Council may
recommend appropriate procedures or methods of ad.‘)ustmant,lo or even, in more
1. Art. 62(8).

2. Art. 62(4).
5« Chapter VI.
4. Chapter VII.
5. Art. 24(1).
6. Art. 35(2).
7. Avt. 4.

8. Art. 35(1).
9.4rt. 35(2).

10. Art. 36(1).
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pressing cases, such terms of settlement as seem to it to be approp'ri.a.te.l

The power of the United Nations to take active measures against threats to

the peace, treaches of the peace and acts of agiression is confided primarily to

the Security (a‘t:m'nnc:l.]...2 It is the function of the Security Council to determine

the existence of any threat to the peace, breach of the peace ar act of aggres-

sion end to dscide what counter measwes should be taken.” To preserve the

status quo in any such situation, the Security Council may decree that certain

provisional measures are mesaaary.4 In countering threats to the peace, breaches

of the peace or acts of aggression, there is no limit to the action which the

Security Council can decree, once it has established the existence of such a

threat to the peace ete. Such measures can take the form of economic or diplo-

5

matic sanctions, or the rupture of some or all means of communication. The

6

use of armed force is specifically provided forq

A further wide, though rapidly diminishing, field of United Nations activity

was provided foar in Chapters XII and XIII of the Chapter, The International Trusteee

ship System and The Trusteeship Council. However, the functions of the Trusteeship

System and the Trusteeship Council being directed towards territories which have

been subjected to an international regime, cannot, by reason of their origin, have

any relevance 4o a consideration of possible United Nations interventions in the

domestic affairs of lember States and hence need not be elaborated here.7

1.
2.
Se
4.

Se
6e
7«

Art. 57(2).

Chapter VII of the Charter.
Art 59,

Art. 40.

Art. 41,
Art 42,

No case is recorded in the Repertory of Practice of United Nations Organs in which
the defence of domestic jurisdiction was raised in comnection with a Trust Territory.



Similerly, the functions of the International Court of Justice need not be
given detailed consideration. While the defence of domestic jurisdiction,
and hence the imputation of intervention if Jurisdiction were assumed, is often
heard in the International Cowrt, once the Court has decided that a dispute
does fall within its Jjurisdiction, no question of intervention can arise. In
all cases which have been heard by the Couwrt no State, having had & preliminary
objection to the Jjurisdiction of the Court dismissed, has refused to present its
side of the story for the consideration of the Court.

The activities of the United lNations thus appear to range over the entire
spectrum of inter and intra-State life., It is difficult when perusing the
terms of the Charter to find any subject which is not, in some way, covered by
an Article thereof, at least in some degree, The United Nations is concerned
not only with the prevention of inter-State disputes, of a purely intermational
character but also, through its economic and social worlk, with the developments
within each State in such seemingly domestic matters as standards of living,
full-employment and conditions of economic and social progress and development.
The scope of the activities of the United Nations appears almost limitless.
However, the area within which the United lations is free to implement the
Purposes for which it was created, and to exercise the powers with which it was
endowed was supposedly limited by the San Francisco Conference on International
Organization by the insertion into the Charter of the following pzroviaimal

Nothing contained in the present Charter shall authorize

the United Nations to intervene in matters which are essen-

tially within the domestic Jjurisdiction of any State or shall

require the lMembers to submit such matters to settlement

under the present Charter; but this principle shall not

prejudice the application of enforcement measures under
Chapter VII.

1. Art. 2(7).
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The presence of this Article appears prima facie to clarify the sphere of
United Nations jurisdiction, The system foreseen by the Charter would seem
thereby to have been clearly divided between the area of full competence of the
United Nations and the domain of domestic Jjurisdiction of the Members from
which it was excluded., Unfortunately, however, the system does not work as
smoothly as that and for this there are four main and to some extent overlapping
reasons,

First, the jurisdiction of the United Nations is defined with reference to
the domestic jurisdiction of its Members., Unfortunately, there is no clear
distinction between matters which are internal and those which are externzl,

The reservation of matters of domestic jurisdiction from international conven
tions is one which has had a long history in International Law, lMany writers
have attempted to elaborate the distinction and treaties providing for the judicisal
settlement of internmational disputes have frequently included such a naervation.l
In the case of the United Nations, the reserved domain of domestic Jjurisdiotion
has been the subject of a large periodical literature and has formed the subject
of at least one major tmatiu.2 But in none of these has a satisfactory
definition of the distinction between matters which are domestic and those which
are not, been worked out,

In the case of the United Nations the dubious nature of any definition of
competence by reference to the domestic jurisdiction of the Members is shown by
a consideration of Articles 10, 13, 14 and 55.

Article 10 states that:

The General Assembly may discuss any questions or any

1, See, Lauterpacht, H., Function of Lew in the International Community, (Oxford,
1933), Chaps, 1 and 2,

2, Rajen, United Nations and Domestic Jurisdiction, 2n, ed., (London, 1961),
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matters within the scope of the present Charter or relating to
the powers and functions of any organs provided for in the pre-
sent Charter, and, except as provided in Article 12, may make re-
commendations to the dembers of the United Nations or to the
Security Council ¢r to both on any such questions or matters,

Article 13 states that:

1, The General Assembly shall initiate studies and meke
recommendations for the purpose of:

e) promoting international co-operation in the political
field and encouraging the progressive development of interna=-
tional law and its codification;

b) promoting international co-operation in the economic,
social, cultural, educational, and health fields, and assiste
ing in the realization of human rights and fundamental freedoms
for all without distinction as to race, sex, language, or re-
ligion,

2., The further responsibilities, functions, and powers of
the General Assembly with respect to matters mentioned in
paragraphl(b) aebove are set forth in Chapters IX and X.

Article 14 states that:

Subject to the provisions of Article 12, the General Assembly
mgy recommend measures for the peaceful adjustment of any situation,
regardless of origin, which it deems likely to impair the general
welfare or friendly relations among nations, including situations
resulting from a violation of the provisions of the present Charter
setting forth the Purposes and Principles of the United Nationms,

Article 55 states that:

With a view to the creation of conditions of stability and
well-being necessary for peaceful and friendly relations among
nations based on respect for the principles of equal rights and
self-determination of peoples, the United Nations shall promote:

a) higher standards of living, full-employment, and condi=
tions of economic and social progress and development;

b) solutions of international economic, social, health,
and related problems; and international cultural and educa=
tional co-operation; and

¢) universal respect for, and observance of human rights
and fundamental freedoms for all without distinction as to race,

sex, language or religion,
The General Assembly is empowered to discuss everything within the scope
of the Charter and by the terms of Articles 13, 14 and 55 that scope is very

wide., These three Articles, together with Articles 1 and 2, which are included
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by reference in Article 14, can be deemed to cover almost every aspect of a
State's life, both internal and external, The question arises as to whether
the mere fact that a subject is mentioned in the Charter brings it within the
scope of that document and hence outwith the reserve domain of domestic jurisdice
tion? If such an interpretation is accepted the result will be to empty the
reserve domain of its entire content,

The complexity of this problem can easily be seen by examining, even
cursorily, the terms of Article 14, According to the terms of this Article,
any situation, regardless of origin, which the General Assembly deems likely to
impair the general welfare or friendly relations among nations may be the subject
of a recommendation, including situations resulting from a violation of the pro-
visions of the Charter setting forth the Purposes and Principles of the United
Nations,

The possibilities of this provision appear to be limitless, unless some
check is placed upon them, Indeed the terms of this provision are so wide as
to seemingly erase, single handed, whatever restriction was intendsd by Article
2(7). What subject could not be considered as a situstion likely to impair
the general welfare or friendly relations amomng nations? Furthermore, not
only is the scope of the provision in its entirety uncertain, but its wording
is, to say the least, contentious, VWhen is there an impairment of friendly re-
lations among nations? And when to this already vast field of action is added
that resulting from the inclusion of the Purposes and Principles of the United
Nations into the terms of Article 14, the resultant jurisdiction seems capable
of completely obliterating the domain of jurisdiction reserved to the Member
States,

The definition of the competence of the United Nations by referenc to the

concipt of domestic Jjurisdiction is completely unsatisfactory., It leaves
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that competence vague and ill-defined, The United Nations as an entity cannot
know with any certainty to what subjects its mandate extends, The Members as
a bonssquence cannot be sure of the extent of their obligations under the Charter,’
Secondly, there is no clear definition of what constitutes a threat to the
peace, a breach of the peace or an act of aggression, these three occurrences
forming an exception to the general prohibition of intervention in the internal
affairs of Member States, 1Is an act of aggression or a breach of the peace
necessarily some physical ect of force directed against the political inde-
pendence or territorial integrity of another Stata?z Many delegations in the
United Nations answer this question in the negative, For example, while dis-~
cussing the racial situation in South Africa the Indian delegate, Mr. Pathek,
said that the concept of a threat to the peace was not confined to the case of
a threat to the territorial integrity or political independence of a State., A
threat to the peace, he said, could assume various forms. In his opinion,
flagrant breaches of human rights by the Govermment of a State could have serious
repurcussions outside that State and could affect international peace, FPeace
and the observation of human rights were, in his opinion, closely 1.tnked.3
Thirdly, while in general the obligations undertaken by the Members of the
United Nations are stated with clarity in the Charter, certain sections which

1, See infra, Thirdly.

2, Much work has, of course been done on this problem, but without copious
success; see the bibliography on the subject in Cases and Other
Materials on World Law, (Brooklyn, 1950), pp. 801-803; and for ex~
tracts from United Nations debates on the subject, see Sohn, Cases on
United Nations Law, (Brooklyn, 1956), pp. 848«858; for a recent comment
on the complexity of the matter, and present United Nations efforts to
deal with it, see H s New Personalities to Create New Law, 58 A.J.I.L.,
p. 952 at 956, (1964).

3¢ Goha, (VII), Ad Hoc Pol.Com,, 18th mtg., pera. 17.



purport to impose obligations on the Members fail to meke clear the exact
nature thereof, In particular, the sections dealing with Internationat
Economic and Social Co-operation and Non-Sslf«Governing Territories are obscure
in this regard. These provisions impose obligations on the Members but their
extent is not clear,
The definite cbligations assumed by the Members are: To settle their inter-

national disputes by peaceful means in such a manner that international peace

end security, and justice are not en&a.ngored;l to refrain in their international
relations from the threat or use of force egainst the territorial integrity
or political independence of any State, or in any other manner inconsistent with

the Purposes of the United Nations;2

to give to the United Nations every assis=-
tance in any action which it takes in accordance with the Charter and to refrain
from giving assistance to any State against which the United Nations is taking
preventive or enforcement a.ction;3 to pay their duly apportioned shares of the
expenses of the Organization;h to accept and carry out the decisions of the
Security Council teken in accordance with the Chartor;s to make available to

the Security Council armed forces in order to contribute to the maintenance

of internationsl peace and securit;y;s and to carry out the decisions regarding
the maintenance of internationsl peece and security taken by the Security Council
under Article 48, Further obligations regarding the pacific settlement of
disputes are assumed by those States which have entered into 'regional arrangements
1, Art, 2(3).

2, art, 2(4).

3. Art, 2(5).

ke brt, 17(2).

5., Art, 25.

6. Art, 43.
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or agencies for dealing. with such matters relating to the maintenance of inter=-
national peace and security as are appropriate for regional action'.l Members
also undertake to comply with the decisions of the International Court of
Justice in any case to which they are a parf-y.2 Finally, the Members of the
United Nations undertake to respect the international character of the responsi-
bilities of the Secretary-General and his staff and not to seek to 1nf1ﬁame them
in the discharge of their respomibilities.3

Chapter IX, however, fails to state the obligations which it purports te
impose on the Members with the same clarity. As already noted, Article 55
gives the United Nations a certain authority over a large variety of matters
which, prior to the signing of the Charter, had been regarded as within the
domestic Jjurisdiction of States, However, in mentioning these subjects in
the Charter, the drafters omitted to make clear, from the terms of the Articles
in question, to what extent the United Netions was empowered to deal with them.
Whether the mere fact of their mention in the Charter removes these subjects
from the domain of domestic jurisdiction is a source of continual friction,
Article 56 further confuses the issue, This Article states that all Members
pledge themselves to take joint and separate action in co=~operation with the
Organization for the achievement of the purposes set forth in Artiocle 55, To
what obligation does this pledge subject the Members? Are they thereby bound
to permit the United Nations to prescribe the way in which the domestic life

4

of each shall be organized? Are they, as Kelsen suggests, committed to

1. Art, 52(1) and (2).
2. Art, Ml)o
3. Art, 100(2).

4, See infra, Chap, III, p.63 ; Kelsen, The Law of the United Nations, (London,
1950), p. 773. gh i
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allowing the United Nations to intervene in their domestic affairs? On the
other hand, can this pledge be construed as amounting only to an underteking
to make efforts on the international, as opposed to domestic plane, to achieve
those purposes, efforts which are to have a purely exzhartatory as opposed to
practical value and which leave each State, in the ultimate analysis, free to
go its own way? The answer to this is not clear from the Charter.

Chapter IX of the Charter appears to bring into the sphere of internatione
al relations subjects which heretofore had not been dealt with on this level,
However, it fails to make clear to what extent these have become international
matterss It confers a certain concurrence of powers on the United Nations
and the Members with respect thereto, but fails to specify the exact extent
of this concurrence. TWhat can the United Nations do with respect to these
matters and what are the lMembers bound to do?

Similar observations can be made with respect to the obligations of
llember States under Chapter XI, Declaration Regarding loneSelf-Governing
Territories.

The failure to specify the exact extent of the obligations of Member
States reflects directly on the competence of the United Nations. As soon
as a State contracts a definite international obligation with respect to any
matter, that matter ceases ipso facto to be within its domestic jurisdiction.
It ceases to be a matter with respect Lo which it can aet as it pleases. The
competence of the United Nations is delimited with respect to the domestic Jjuris-
diction of its lMembers. When the content of the reserve domain is uncertain,
the competence of the United Nations is correspondingly vague.

Lastly, the word ‘intervene' used in irticle 2(7) has itself been a sowece |
of much controversys There has been, since the inception of the United Nations,
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an inability to agree on what that term means at least in relation to the
United Nations as an entity, This is especially unfortunate for on a clear
understanding of what is intended by that term must hang the entire case for
United Nations action in certain circumstances. Vhere a matter is clearly
not within the domestic jurisdiction of a State then the United Nations is
free to act. Vhere, for example, there has been a clear case of a threat to
the peace, a breach of the peace or an act of aggression, the United Nations
has a free hand. Such occurrences, irrespective of their origin, cease to
be within the domestic jurisdiction of any State and become subject to the

plenumn of powers of the United Na.tions.l

Similarly, where there is a dis-
pute between two States which, though not amounting to a threat to the peace
etc., nevertheless is likely to endanger the maintenance of internmational

peace and security, action can be taken by the Security Council under Chapter
VI or, subject to Article 12(1), by the General Assembly under Chapter IV.

In any of these circumstances the prohibition of intervention has no impor-
tance for none of these situations could be said to fall essentially within
the domestic jurisdiction of any one States DBut where a matter with which

the United Nations is asked to deal concerns meq{he penumbral regions of
United Nations competence, an area where its authority is obscure and not with-
out uncertainty, or further, concerns something which all, or nearly all, admit

falls essentially within the domestic Jjurisdiction of a State and hence is

l. At San Francisco in 1945, there appeared to be present an intention to
prevent the Security Council from passing recommendations under Chapter
VII with respect to any such threat to the peace, where the matter cone
cerned arose from the domestic jurisdiction of a State; see infra,
Chap. VI. In practice, however, this restriction does not appear to
have been insisted upon, for the simple reason that no one considers
any such matter to be essentially domestic.
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subjeet to the limitations of Article 2('?), then the extent to which the United
Nations can deal with it will depend in the ultimate analysis on the defini-
tion accorded to the word 'intervene's. The problem of the meaning of the
word 'intervene' can be put quite simply: Does 'intervene' mean any kind of
action by an orgen of the United Nations concerning an essentially domestic
matter, no matter how mild and inconsequential, or does it, on the contrary,
bear some other more technical meaning. Which ever of these two approaches
is adopted will have & profound effect on the functioning of the United New
tions as a whole.

The competence of the United Nations is thus defined with reference to
two dubious terms - 'domestic Jjurisdiction' and ':l.ntermtion.-'. It is hardly
surprising therefore that objections to the competence of the United Nations
should be frequently heard.

Whenever a question arises over which the jurisdiction of the United
Nations is in doubt the competence problem can be approached in one of two
ways. First, it can te asked whether the matter is within the domestic juris-
diction of a particular States If the answer is in the negative no problem
arises., Frequently, however, as has been pointed out, it will not be possible
to give a satisfactory answer to this question. In those circumstences it
then becomes imperative to ascertain the meaning of the word 'intervene's It
is with this latter problem that this work is concermed. No attempt will be
made to examine the mature of domestic jurisdiction, and indeed every offort.
will be made to avoid this problem. Much has already been written on this
subject and it has amply been demonstrated that no satisfactory general defini-
tion thereof can be found, at least vis 4 vis the United Nations.

The two principal organs of the United Nations in which the charge of

intervention has most often been heard are the General Assembly and the Security
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Council and it is therefore on their proceedings that this study concentrates.
Although Article 2(7) was drafted not least with the Economic and Social Council
in mind,® this provision has not proved to be the stunbling block to the func-
tioning of that organ that it has in the other two. The plea of domestic
Jurisdiction has been heard in the Economic and Social Council, but the debates
concerned have not been instructive on the question of the definition of inter-
vention accepted by the United Nations, and are not therefore dealt with.>

To be meaningful, the prohibition of intervention by the United Nations in
the domestic affairs of any State must be related to the purposes and principles
for and on which the Organization was established and to the powers with which
it is endowed in order to carry those ocute

The General Assembly has the power to discuss’all questions falling within

the scope of the Charter and may, further, make gmgemtm&4 thereon. It

may consider some mattarss and make studies of others.s Furthermore, it is

l. See, inter alia, The Charter of the United Nations: Report to the
President on the Results of the San Francisco Conference by the
Cheirmen of the United States Delegation, the Secretary of State,

June 26, 1945, (Department of State Publication 2349, Conference
Series 71, 1945). The Report is reprinted in 'Hearings before

the Committee on Foreign Relations, United States Senate, July 9,

10, 11, 12 and 15, 1945'. This Report is hereinafier referred to as
‘imerican Report - Hearings's The reference cited here is to be found
on p. 58.

24 Tor references to debates in the Economic and Social Council in which
the plea of domestic jurisdiction was raised, see Repertory of Practice

of United lations Organs, Vol. 1, and Supplements, under the heading
of Article 2(7). The Repertory of Practice is hereinefter referred

to as 'Repertory'.
de Arte 10.
4, ibid.
S5e Arte 1l.

6o Art. 13.



enjoined to promote certain ends in the economic and social fields.l

For the Security Council, the problem of inmtervention arises principally
under Chapter VI, the Pagific Settlement of Diaputes,z for under Article 2(7)
no liember is obliged to submit domestic matters to settlement under the Charter.
Thus the question of the extent to which the Secwrity Council can exercise its
powers under Chapter VI in relation to domestic matters is of cruciel impors
tance. Under Chapter VI, the Security Council may call upon the parties to
a dispute to settle it.° It mey conduct investigations of disputes end situa=

tions® ar recommend appropriate procedures or methods of nd;]ustment.s

It may

even recommend such terms of settlement as it may consider appropriateos

Each of these powers has to be related to the prohibition of intervention
in the domestic affeirs of States and in some way rationalized therewith. To
do this numercus questions have to be asked and situations examineds Is discus-
sion of the domestic affairs of Members, in general, intervention? Is such a
definition too wide? If it is, is intervention by discussion limited to the
discussion of the domestic affairs of one State in particular aor of a group of
States? Is even the mere inclusion of such matters on the agenda of the General
Assembly or of the Security Council intervention? Similarly, it has to be
considered whether recommendations addressed to all States dealing with their
1. Art. 55.
2. But see Chapter VI on the drafting history of Article 2(7), infra. pp. 159-162.
3. Art, 55(1).
4. Arte 34
5. Arte. 36(1).
6e Arts 37(2).



domestic affairs are intervention. If they are not, is intervention by re=-
commendation limited to recommendations addressed to individual States on
matters falling within their domestic Jjurisdiction?

Posed in this fashion, the problem is broads However, the practice of
the United Nations has narrowed it somewhat. It is generally agreed that
recommendations addressed to all Members, dealing with matters which, though
they might be said to fall within domestic Jurisdiction, are common to all,
are not intervention. This is the only common sense interpretation of the
Charters The Charter deals in some measure with matters which can be said to
be within the domestic jurisdiction of States despite the fact that they are
mentioned in the Charter: The fact that these subjects are mentioned in the
Charter must mean that the United Nations has some authority to deal therewith.
To suggest, far example, that because Members have undertaken no definite obli-
gation with respect to human rights and fundamental freedoms, these subjects remain
essentially within the reserve donein and consequently that the United Nations
can deal with them in no way would be to render nugatory important provisions
of the Charter which could not have been the intention of' the founders. The
United Nations must be able to consider problems which, though the subject
matter thereof is within the domestic Jjurisdiction of States individually, are
nevertheless common to all. ‘ny other interpretation would be ridiculous and
is not one which has been pressed in the debates in the United Nations.l

Thus the problem of attaching a meaning to the word ‘intervene' is essen=
tially reduced to considering it in relation to the affairs of partioular States

or of groups of States.

1. See Preuss, srticle 2, paragraph 7 of the Charler of the United Nations
and Matters of Domestic Jurisdiction, 74 H.R., pp. 584-586, (1949).



The essentisl purpose of this study is not, however, to discuss these
questions in the abstract. It is rather to examine the practice of the
Generel Assenbly and of the Security Council on the point to find out whether
any coherent pattern of interpretation has developed and if it has to attempt
to evaluate it in the light of the provisions of the Charter. Some attene
tion must of necessity be paid to the meaning of intervention in general
Internationel Law and also to the views of other commntators on the Charter,
but this is principally as a backdrop to the practice of the United Nations
itself, Similarly, the drafting history of Article 2(7) is dealt with only
in order to demonstrate how far the practice of the organs of the United
Nations has adhered to or deviated from the intentions of the original Members.

The practice concerning this problea is considerable., IHowever, to keep
the whole matter is perspective, it is necessary to state one qualification
at the beginnings The charge of intervention is frequently heard in the
comxils of the United Nations, but that is not to say that its entire functione-
ing is hampered or vitiated by Article 2(7)s The vast majority of the wark
of the United Nations is quite unaffected by this provision. Albeit that
the activities of the United Nations range over the entire spectrum of inter
and intra-State life, the charge of inlervention though frequently heard in
some situations does not have too great an effect on the work of the Organiza-
tion at large and for this there are two main reasons. [First, the paramount
purpose of the Charter system is to establish a couprehensive system for the
settlement of disputes which arise in the course of a State's external relations.
Taus all disputes which are plainly of that nature - and there are many - are
by definition included within the ambit of the competence of the United Nations.
Secondly, by far the greatest part of the work of the United Nations which con-

cerns matters which appear in many respects to be essentially within the domestic
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Jurisdiction of the Members takes the form of the encouragement and promotion
of genuine international coe-operation. Under the segis of the Ceneral Assembly
end of the Ecomomic and Social Council there is done a vast amount of work
directed towards the betterment of mankind's material position. These
activities are made possible because of international co-operation through the
United Vations. The United Nations has become the clearing house of intere
national co-operation on a scale herdly contemplated by the founders of the
Ieague of Nations some £ifty years ago, though its contribution in this field
was also not inconsiderbale, This intermational co-operation in economie,
health, cultural and other fields, too nmumerous to list, finds expression in
the vast network of Specialized Agencies of the United Nations and special
projects organized under the aegis of the United Nations. In these spe~
clalized agencies and projects, the importance of which is so often overlooked
because they are mot controversial and do mot hit the headlines, States work
together, not principally for themselves, but to further the mrincipal pure
pose of the operation. |TFPeoples who in times past were implacable enemies,
peoples who were formerly in apposition as colonial subjects and imperial
masters, are able, in these areas, to work together, This in itself is

no mean feat.

However, the reason for this success is not hard to find, It is pre-
cisely because this work is in the economic, health,cultural and other fields
where vital political interests are not at steeke, and more precisely because
it does take the form of genuine co-operation, that it meets with almost uni-
versal acceptance and approvel. But in the political field, where vital
national interests are affected, the harmony and desire to co~-operate, so
evident in non~political, or non-contentious matters, is not so apparent. In
the political field national sovereignty is regarded as something to be guarded



assiduously against any erosion perpﬂﬁ'atea from outside. Sovereignty, re-
garded by some writers as an outmoded and even harmful and restrictive doc-
trine,’ is carefully protected, though in admitbedly varying degrees, by all
States. It is this concern for their sovereign rights which makes States
80 gquick to raise the objection of intervention whenever some matter is raised
in the United Nations which eppears to fall within their domestic jurisdiction
and over which they have not expressly renounced their exclusive coupetence.

The problem of relating the powers of the General Assembly end the
Security Council to the probhibition of intervention is not news Indeed it
is as old as the United Nations itself, Iliowever, of recent years, a new
situation has arisen which has resulted in accusations of intervention being
levelled at the United Nations. This is the situation arising from the
existence of United Nations peace keeping farces in certain Statess Doscs
the existence of such forces, and in particular the United liations operation
in the Congo, render the (Qrganization liable to the charge of unlawful inter-
vention? |‘Where the United llations tekes action under such circuustances, has
the prohibition of intervention in the domestic affairs of a nation any impor-
tance?d

It is not proposed to deal with this subject in any great detail for the
simple reason that from a prima facie consideration of the material, it does
not appear feasible that irticle 2(7) can have much, if any, application to
situations such as that which arose as a result of the United Nations opera-
tions in the Congo. There seem to be a number of good reasons why this is so.
One, when the Charter was drafted, such operations on the part of the United

1. Laute t, H., The Problem of Jurisdictional Immnity of Foreign States,
28 'B'".!'i .%.L., p. 220 (1951).
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Hations were never contemplated and hence the ward 'intervens' could not have
been used Ly the drafters in a way which could be applicable to the present
difficulties, This, of cowrse, would not wevent it acquiring some meaning
were the other provisions of the Charter conducive to this, but it iz on this
roint that this perticular vessel runs aground, Two, it is the ratio of the
advisory opinion of the Tntermiional Court of Justice on Certain Expenses of
the United Wations, that both UN.2.P. and 0.0, U.C. were psace kesping opera-
tions, The Court did not indicate what was the legal bhasis for thess., lievers
thelass it held that as these were peace keeping operations and as the mainte-
nance and the restoration of nsace are two of the principal functions of the
United Nations, these two operations were legal, the expenses of which ware
expenses of the Organization. The following extracts from the Couwrt's
opinion illustrate this point, Re U.N.E.F,.,, the Court nid:l
On the other hand, it is apparent that the cperations

were undertaken to fulfil a prise purpose of the United Nations,

that is, to promote and to maintain a peaceful settlament of

the situation.

LA AR LA LR

seseeic far as concerns the nature of the situations
in the Middle Past in 1956, they could be deseribed as *likely
t0 iupair sees oo friendly relations among nations', Jjust as
well as they could be ¢omsidersd to imvolve 'the maintenance
of intermational peace and security’,

Be the United Nations operations in the Congo, the Court mdlz

The operations in the Congo were initially authorized by
the Security Council in' the resolutiom of 14 July 1960 which
was adopted without a dissenting vote.  The resolution, in
the lizht of the appeal from the Government of the Congo, the
report of the Secretary-General and the debate in the Security
Council, was clearly adopted with a view to madntaining inter.-
national peace and security.

A ——

ls I£40. Reports 1962, p. 151, at 171, and 172,
2¢ T4 m 1932. Pa 175,



Later on the Court continusd zl

It is not necessary for the Court to express an opinion

as to which article or articles of the Charter were the basis

for the resolutions of the Security Council, but it can be

said that the operation of O.N.,U.L. did not include or use

armed force against a State which the Security Council, under

Article 39, determined to have committed an act of aggression

or to have breached the peace. The armed forces which were

utilized in the Congo were not authorized to take military

action azainst any State. The operation did not involve

'preventive or enforcement measures' against any State

under Chapter VII and therefore did not constitute 'action'

as that term is used in Article 11.

If these operations, and O.N.U.C. in particular, were 'peace keeping' in
nature, what room is there for the concept of domestic Jurisdiction? The
whole purpose of the Charter is to make it clear that once any situation re-
acts unfavourably on the maintenance of internationsl peace and security, it
ceases to be domestic to any one particular State and of course, once this
happens no question of intervention can arise for all practical purpozsea.2
Intervention according to the letter of the Charter can arise only where a
matter is emntm.’l,y within the domestic Jurisdiction of a particular State.
liatters which affect the maintenance of international peace and security are,
by definition, not essentially domestic.

This interpretation is supported by the works of the late Professor
Lauterpacht, with reference to the general interpretation of the Charter, and

also by Dr. D. W. Bowett with particular reference to the Congo operations.

Dealing with the general question of the meaning of '"intervene' in Article

2(7) Professor Lauterpacht saids®

1. ibia, De 177«

2. See Bowett, United Nations Forces, (London 1964), pp. 282-283, 424 for minor
qualifications of the statement.

5« See Oppenheim-Lauterpacht, op.cit., pp. 418-419, para. 168f£(h).




In general, it is doubtful whether, in its present formue-
lation, dArticle 2, peregraph 7, serves any legally relevant
DUrpose. eees The action of the Security Council can legally
extend to intervention, but seeing that, as a rule, that body
is competent only with regard to matters which affect or con-
stitute a threat to international peace and security, such
matters, having become the subject of direct international
concern, are no longer essentially within the domestic
Jurisdiction of a State and as such excluded from inter-
vention on the part of the Security Counecil.

Dealing with the legal basis of the Q0.N.U.C. force and the question of

intervention Dr. Bowett has recently sa:ld:l

In the second place, even where action is undoubtedly
under frticle 40, since the whole of Chapter VII is predi-
cated upon the assumption that there exists a threat to or

treach of in tional peace, the situation cammot be
realisticamﬁ described as one of "domestic Jurisdiction".
Hence, as has already been suggested, the Security Council's
adherence to the principle of noneintervention during the
Congo operations, on the assumption that because 0.N.U.C.
was not "enforcement action” it was therefore bound by

Article 2(7), was unnecessarily rigid and absolute - and
indeed had to be departed from in practice.

It is true that from the outset of the Congo operations the Secretary-
General considered that the concept of domestic Jurisdiction was applicable to
the situation.? However, why he did so is not altogether clear. In particular,
it is not understood why he continued to lay such stress on the general pro-
hibition of intervention when decisions of the Security Council are binding
upon Members under Article 25°and when the scope for action beyond the terms of
Secwrity Council resolutions was, in the event,limited. Under the circumstances
which prevailed in the Congo, the only real scope left for the concept of inter-

vention would have been where any action contemplated by the United Nations Force

l. Bowett, op.cit., p. 2835; see also, pp. 198, 424.

2. See, in particular, lst Re by the S-G. on the implementation of 3. C.
Res. 5/4387 of 14 July (S/4389, p. 5); and 2nd Report (S/4417, pp. 6, 11).

5o In its resolution of 9 August, 1960 the Security Council expressly invoked
Article 25; for a discussion of this aspect of the Congo Question, see E.l
Miller Iagl;.l Aspects of the United Nations Action in the Congo, 55 A.J«I.L.,
P. 6, (1061).
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was not covered by Security Council decisions nor related to the maintenance
1

or restoration of peace.

The whole tenor of the proceedings in the Security Couneil concerning the
Congo affair was to the effect that the United Nations was competent to send a
force into the Congo because international peace and security was being threat-
ened.’ This being so it is not really understood why the Security Council
failed to accept the full implications of this and admit that for most pur-
poses the concept of non-intervention was inapplicable. That it failed to
do so may be Iduo. as Dr, Bowett suggests, to the desire not to establish a
precedent which would enable the United Nations, in the futwre, to interveme
in the domestic affairs of a State and also to the fact that the whole Congo

affairs became embroiled in the EasteWest oconflict.’

1. is Dr. Dowett points out, even where the United Nations is freed from
restrictions upon its freedom of action, because the matter with which
it is dealing is no longer essentially within the domestic jurisdice
tion of a particuler State, this would not give it the right, in a
situation such as the Congo, to perform such actions as the national-
ization of railways, efe., which were not necessitatcd by the eliminae
tion of the threat to international peace. See Dowett, op.cit., pp.
282=3.

2+ See E, M, Hiller, op.cit., p. 14.

3. Bowett: op.cit., p. 191. TFor further discussions of the Congo situa-
tion see Higzgins, The Developuent of International Law Through The
Political Organs of the United Nations, (London, 1963) pp. 87-88,
106-110.



Chapter II

The Classical leaning of 'Intervention'.

1. Barly Classical Vriters.

The comprehensive treatment of the subject of intervention was not an
early phenomenon in the history of international lew. For example the
subject of intervention, per se, receives no treatment in the works of the
early classical writers on international law.® It was not in fact till the
middle of the eighteenth century that writers came to be concerned with the
concept of the duty of non-intervention or non-interference in the affairs

of other sovereign States, a duty which is an offshoot of anda necessary

1. For example, it is absent from the following works: Gentilis,De Jure
Belli Libri Ires, Classics of International Law, ed. by James Hrown
Scott, published under the auspices of the Carnegle Endowment for
International Peace, (hereinafter referred to as "Classics").

While Gentilisdoes deal with the subject of self-defence, there

is no treatment per se of intervention from this point of view.

See also, Pufendorff, De Jure Naturae et CGentium Libri Octo,

Classics; id. Zlementorum Jurisprudentiae Universalis Libri Duo,
Classics; Bynkershoek, Quaestonium Juris Publici libir Duo,

Classics; where, though the term intervention is used, there is no
treatment of the subject itself; and Grotius, De Jure Delli Ac Pacis,
Litwi Tres, Classics, CGrotius, in fact, did not conceive of an inter-
mediate state between war and peace, and which we today refer to as
intervention, and went so far as to state that there could be no such
thing. (Bk. III, Chap. XXI, para. I, sub-sec. 1, p. 832.) The modern
concept of intervention being concerned with the utilisation of coercive
measures short of actual war, it is perhaps not suwrprising that it should
have found no place in a treatise dealing fundsmentally with what were
the grounds for a Just war and in which such circumstances as the need
of self-defence, and the grounds of humanity, which are today frequently
cited as grounds for intervention, were there treated as themselves
grounds for a just war., (On self-defence see op.cit. Bk, II, Chap. I,
para. III, p. 172; and on humenity, Bk. II, Chap. XXV, para. VIII, p.
583.) See further, Winfield, The History of Intervention in Interna-
tional Law, 3 B.Y.I.L.sm. 130, 132, (1922-23), (hereinafter referred to
as "Winfield, History").
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corollary to that fundamental principle of international law, state sovere:lgnty.l

One of the first writers to enunciate this duly was Vattel, who was clossly
followed by '\'Tolff.g As a consequence of their sovereignty and independence,
all States, in the opinion of these two writers, had the right to resist any
interference in their affairs on the part of the other members of the inter=-
national ommity.s However, while both these eighteenth century writers
agreed on the principle of the right of States to resist interference in their

affairs on the part of other countries, they differed as to how far one

1, Sovereignty is defined by Grotius, op.cit. Bke. I, Chap. III, p. 91, at p. 102
in the following terms: "That power is called sovereign whose actions are not
subject to the legal control of another, so that they cannot be rendered void
by the operation of another human will.”

2, Vattel, The law of llations or The Principles of Natwral Law, Classics, para.
54, p. 151: "It clearly follows from the liberty and independence of
Nations that each has the right to govern itself as it thinks proper and
that no one of them has the least right to interfere in the government
of another. Of all the rights possessed by a nation that of sovereignty
is doubtless the most important, and one which others should most care-
fully respect if they are desirous not to give cause for offence." For a
detailed analysis of Vattel's contribution to the development of the
doctrine of intervention, see Winfield, History, pp. 132 et seq.

Wolff, Jus Gentium Methodo Scientifica Fertractatum, Classics, Chap. II,
P 84 at p. 18l, para. 257: "Since by nature no nation has a right to any
act which pertains to an exercise of the sovereignty of another nation,
since, moreover, the ruler of a state exercises the sovereignty of a
State, and since the governuent consists in the exercise of sovereinty;
no ruler of a state has the right to interfere in the govermmert of
another, consequently cannot urge that another should establish anything
in its state or 1o anything or not do anything, and the government of

the ruler of one state is not subjectto the decision of the ruler of

any other state."”

3. Vattel, op.cit. Chap. 4, para. 57, p. 132: "Having shown that foreign Nations
have no right to interfere in the government of an independent State, it is
not difficult to prove that the latter is Justified in resisting such inter-
ference. To govern itself af'ter its own good pleasure is the adjunct of
its independence. A sovereign may not be constrained in this respect,
except with reference to certain specific rights which others may have
acquired by treaty, and which, since a Nation is naturally jealous of inter-
ference in its government cannot be extended beyond the clear and express
terms of the treaty. Apart from that case a sovereign has the right to
treat as enemies, those who undertake to interfere in its domestic affairs
otherwise than by their good offices." Similarly, Wolff, op.cit., pera. 269,
Ppe 1572138,
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government could intermeddle in the affairs of another without violating
some norm of public international laws In Wolff's opinion, where a ruler
treated his subjects harshly, no foreign ruler could resist that by force,
though he could intercede on behalf of the oppressed people.l But beyond
intercession the foreign ruler could not gos Intercession would seem, in
Wolff's opinion, not to be within the prohibited degree of interferences In
Vattel's opinion, however, oppression of a people by its ruler, oppression
amounting to "insupportable tyranny", could found a right in other States to

inberpose on its behalf, using methods amounting o more than mere intercessiom:2
This right of interposition was, Vattel claimed, particularly applicable where

the oprression concerned involved a denial of religious freedom. There the
denial of religious freedom was cerried to an "intoflerable degree", then in
order to help such a people, resort could be had,in his opinion, to neasures

amounting to more than mere mteroeaainn.s

1ls Wolff, op.cits para. 258, p. 132,

2« Vattel, opeit., paras 56, pe 131; "But if a prince, by violating the fundamental
laws; if by his insupportable tyranny, he Wrings on a national revolt against
him, any foreign prince may rightfully give assistance to an oppressed people
who have asked for its aild....To give help to a brave people who are defending
their liberties azainst an oppressor by force of arms is only the part of justice
and generosity... But this principle should not be made use of so as to authore
ize criminal designs against the peace of nations. It is a violation of the
law of Nations to call on subjects to revolt when they are actually obeying

their Sovereign, although complaining of his rule."

S« Vattel, Op.Cit., para. 62, p. 134: "Where a form of religion is beiny oppressed
in any country, foreign Nations professing that form may intercede for their
brethern; but that is the extent to which they can lawfully go, unless the
persectuion is carried to an intoZlerable degree, when it bscomes a case of
evident tyranny, against which all Nations may give help to an unfortunate
peoples loreover, in the interests of their own welfere they may be Justi-
fied in defending the oppressed. A Xing of France answered to the ambassadors
who begged him to let his Protestant subjects live in peace that he was master
in his Kingdoms But the Rrotestant sovereigns, who saw a general conspiracy
of Catholics bent upon their ruin, had on their part a right to give assistance
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The term 'intervention' is nowhere used by either of these two authors in
any technical sense.” THowever, both of them sought, in some measure, to formue
1ate_ some expeptions to the complementary doctrines of state sovereignty and none
interference. DBoth differed in the extent to which they were willing to allow
one State to 'deal with' the affairs of another without being guilty of an ine
fraction of some norm of Public International Law, but nevertheless their writings
do point the way to the later developments in the subject. 1In Wolff's op:l.nion,z
while a foreign ruler could not 'interfere' by force to prevent oppression of
another people by its ruler, he could 'intercede' on its behalf. Similarly,
Vattel drew a distinction between the utilisation of forces to make one sovereign
chanze his methods of administration and 'friendly representations'!, Counselling

3

o wiser course of action.” Again "inbercession'” and the employment of 'good

offices'> were not, in his opinion, prohibited by the doctrine of state sovereignty.
Both these writers were in eccord in their willingness to permit one State to

B

Fne 3 oogtd. frgn De
to persons who mizht strengthen their party and help them to avert the ruin
with which they were threatened."

We see here the conjunction of what was to become known as humanitarian
intervention, with other cogent reasons for intervention. Whenever, in fact,
humenitarian reasons have been put forward for an intervention, it is rare for
them not to have been backed with some other more tangible political reasons,
such as the one given here, selfe-preservation. See further on this point,

Fhillimore, Commentaries upon International Law, &rd ed., (London 1879), Vol. I, Part

Fourth, ﬁp. I, pe 569; and also, Wheaton, Elements of Intermational Law, Dana's
eds Classics, para. 69, pp. 95«97, re the intervention of France, Russia and Great

Iritain in the affairs of the Ottoman Empire in 1827, for the purpose of the
pacification of Greece.

1. Winfield, History, p. 133.

2. supra, pe 31.,fn.1.

5. Vattel, op.cit., para. 55, p. 15l.

4. ibid, para. 62, p. 154; supra, p. 31.,fN.3.

5., ibid, para. 57, p. 152; supra, p. 30.,fn. 3.



make remesentations to another, without being in any way guilty of unlawful
interference.
2. Developments of the ninetsenth and twentieth centuries.

The subject of interwvention received considerable attention during the
nineteenth and first half of the twentieth centuries. The history of the
period affords nurerous examples of its utilisetion and practically every major
writer on international law has somethinzg to say on the subject. However the
practice of Stetes does not lead to any very convineing conclusions as to the
legality of the various instances of intervention, and it has besen cogently
pointed out that in the rationalisations of the major text writers we find
nothing but confusion.® "Intermational Iaw is at its weakest, and its writers
are least convincing, on the subject of in‘bemntion....“z This weakness and

confusion which surrounds the subject was neatly summed up by Winfield when he

wrote 25

"The subject of intervention is cne of the vaguest branches
of international law. We are told that intervention is a right;
that it is a orime; that it is the rule; thet it is the excep-
tion; that it is never permissible at all. A reader, after
perusing Fhillimore's chapter upon intervention, might close the
book with the impression that intervention may be anything from
a speech of Lord Pelmerston's in the Iouse of Commons to the
partition of Poland., In what purports to be a code of inter-
natiomllew, Bluntschli zives no leading definition of a word
which is employed in three distinct portions of the book with
at least two different meanings, Yet these methods of treat-
ing intervention are but natural consequences of the darkness
which besets a subject, at no time clear end even now in a
fluid condition,"

1. Fauchille Traitd de Droit International Public, (Paris, 1923) Vol. I (1)
o« 05, p. 558; Sibert, Traitd de Droit International Public,
EParia, 1951), para. 228, p. 546.

2. Smith, Tntermational Law, 5th ed., by Coleman Phillipson, (London, 1918),
Pe 38,

5. Winfield, History, p. 150.



The circumstances which have most commonly been held to justify an

intervention in the affairs of another State include:' self-preservation,

3
or self-defence ,2 these two terms often being used synonymously; the terms

of a treaty, givinz one State the "right" to intervene in the affairs of

————— e

1.

2

Se

The word "Justify" is used here in preference to the phrase "bestow a
right to intervene", as it can not be said to be settled whether circum-
stances give a state a right to intervene, thus placing upon the state,
subjected to that intervention, the duty to submit to it, / see for
example the opinion expressed in Oppenheim - Leuterpacht, para. 135, p.
306 / or on the other hand merely Jjustify what would otherwise have
been an illegal act; / see for example the opinion expressed by

F.de llartens in Traitd de Droit International (Paris, 1883), Tome I,
para. 76, p. 594._/  Among the writers who speak of intervention as

a right, without however going so far as to postulate a duty on the
part of the subject state to submit to it, are the following:

Wheaton, op.cit. Dana's ed. para. 65, ps 76; G.F.de lartens, Précis

du Droit des Gens, (Paris, 1858), Tome I, ed. by li.Ch,Verge, p. 2123
Heffter, Le Droit International de L'Burope, (Berlin and Paris, 1873),
para. 44, p. 94, where he speaks of the exceptional right of inter-
vention; Smith, op.cit. p. 88, Other writers speak rather of the
Justifications for intervention, e.g. Iyde International Law Chiefly

as Interpreted and Applied by the United States, (Boston, 1932;, Vol.I,
p. 118; Westlake, International Law, Part I, (Cambridgse, 1910), p. 518.

Wheaton, op.cit. 6th ed., by A. Beridale Keith, (London, 1929), Vol. I,

Pe 155; GeFede liaxrtens, Op.cit. Pe 2]—1; and in the E!gliah editim’ The
Law of Nations, (London, 1829), p. 69; , The Law of Nations, ed. by
Sheldon Amos, (London and Cambridge, 1875), p. 97; Heffter, op.cit. para. 45,
pe 963 Fhillimore op.cit. p. 560; Iall, Treatise on International Law, 8th
ed., by i, Pearce Higgins, (Oxfard, 1924), para. 90, p. 338; Oppenheim, -
Iﬁ:ﬂ&h‘b Op.cit. para. 136, Ps 510; m, Op.c:lt. para. 69, Pe 116','
Smith, op.cit. p. 89; lWestlake, it., p. 318; Cavare, Le Droit Internate
ional Public Positif, (Paris, 1951), Tom II, p. 444; DBreirly, The Law of
Nations, 5th ed., (Oxford, 1955), p. 308; Winfield, The Urounds of Inter-
vention in International Law, 5 B.Y.I.L. p. 149, atp. 151, (1924); Waldock,
The Regulation of the Use of Force By Individual States in International
Law, 81 H R., p. 455, at p. 461, (1952).

Winfield, Grounds. p. 151e The terms are used interchangeably, in for
exanple, Oppenheinm - Lauterpacht op.cit. However, it is maintained by
at least one eminent publicist, (Waldock, op.cit. p. 461) that the better
tern is self-defence, the term self-preservation being too wide a concept
and one which leads only to the doctrine of mecessity, which is the
rejection of law.
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a.nother;l a request from one or both of the parties;z the countering of a
previous unlawful intervention by another pamr,5 or of any other treach

of international 1aw;4 the violation of a treaty to which the intervening

State is a party,a and the protection of nationals a‘tmoad.s On two other
grounds which have been postulated as affording Jjustifications for intervention
in the affairs of another State - intervention to maintain the balance of power,

and on the grounds of humanity - there has been considerable dispute, not only

l. See inter alia, Wheaton, loc.cit. 6th ed; G.F.de Martens, loc.cit;
Frédcis; Fhillimore, loc.cit; Iiall, loc.cit; Oppenheim - Lauterpacht
op.cit. para. 155; p. 307; Cavard, loc.cit; ZIrieriy, loc.cit;
Waldock, loc.cit; but of; Swmith, op.cit. ps 99; and the opinion of
Winfield, Grounds, p. 158, that in general, no statement can be made
as to the effect of a treaty on the justifications for intervention.
Defore any conclusion can be drawn, "A clear knowledge of the perties
between whom, and the circumstances in which, the compact was made is
necessary;" and of. the opinion expressed by Oppenheim -Lauterpacht,
op.cit. para., 155, p. 509, that one state may obtain a right of inter
vention from a treaty guaranteeing the form of government or dynasty
of a certain country, with that expressed to the contrary by Hall,
op.cit. para. 835, p. 545.

2. G.F,de lartens, Précis, loc.cit; Ileffter, loc.cit; Phillimore, loc.
cit; but ef. the opinion of Fauchille, op.cit. para. 5002, Pe , that
when there is an invitation from the state concerned, there is no inter-
vention at all; and see also, Sibert, op.cit. para. 224, p. 542; and
cf. also the opinion of Hall, op.cit, para, 94, p. 3546.

S. Wheaton, loce.cit. 8th ed; IF.de Martens, loc.cit; Heffter, loc.cit;
op.cit, para. 69, p. 1163 Iall, op.cit. pera. 92, p. 542;
Winfield, Grounds, p. 154.

4. Wheaton, loc.cit. 6th ed; Oppenheim - Lauterpacht op.cit, para. 135,
pl w‘s.

S lamning, loc.cit; I.de lartens, loc.cit; Oppenheim - Lauterpacht op.cit.
para. 135, p. 307.

6. Wheaton, loc.cit. 6th ed; ggnheim - Lauterpacht op.cit. para, 135, p. 509;
mm, Op.cit- 461; but « on this pOint, m‘ op.c‘.lt. para. 69, Pe 117,
who does not consider interference in the affairs of another country for this
purpose as intervention strictu sensu; and similerly, Jessup, A lModern Law

of Nations, (New York, 1949), p. 172.
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to their scope, but also whether, due to their manifest possibilities

1

for misuse, they can properly be included in any code of international law.

Again, some writers suggest that the total treakdown of government in any

country may afford a Jjustification for intervention on tle part of the other

2

members of the international commmity.

These justifications have one thing in common. They all represeant

actions undertaken for the protection or enforcement of the international

rights of the actor State. 1In classical writings, therefore, intervention

1.

2e

On the subject of the balance of power, see inter alia, Wheaton, op.cit.
Dana's ed. Classics, Para. 63. p. 76; GeFode mtena, Prdcis, p. 214;
Fode lartens, loc.cit; Fhillimore, op.cit. p. 580' Oppenhein -Laute
op.cit. pura. 136, p. 510; Whether or not this is still a valid ground
for mtervention must remain a question of some dispute. It was
reco d by Stowell, Intervention in International Law, (Washington,
1921), pe 414; and in the most recent edition of Oppenheim, and was
of cowrse the prime moving factor in the recent American intervention
in the affairs of Cuba.
On the subject of Humanitarian intervention, see inter alia, Wheaton,
op.cit. Dana's ed. para. 69, p. 95«97; P%g, loc.city F.de lartens,
loc.cit; Phillimore, op.cit. p. 569; op.cit. para. 92, p. 341
nhein - Lauterpacht, op.cit. para. TS‘?, p. 312; lyde, op.cit.
para. 72 p. 120; Swmith, op.cit. p. 98; Stowell, op.cit. p. 51;

Winfield, Grounds, p. 16l. Again, while doubt has been expressed

as to the validity of this ground for intervention, some of the above
authors are inclined to accept it, particularly if it is collective;

€+.ge Oppenheim - Lauterpacht, op.cit. para. 137, p. 515; Smith, op.
cit. Pe 97,

See liyde, op.cit. para. 75, p. 125: "A State through neglect,,or
design, may continuously and increasingly fail to respond to its
several international obligations. It may cease to be capable of
maintaining adequate government within its territory; it may be
persistently guilty of tortious conduct for which no means of
redress through any channels are available; it may flout its
fiscal or other contractual undertakings and invite rational
bankruptey. In a word, it may relapse into a condition of
cronic impotence to perform the common duties of a wember of the
fanily of nations. Under such circumstances the State forfeits
the right to complein if a foreign power or group of powerswhich
have suffered direct injury from its misconduct resorts to inter-
vention. " See also Westlake, op.cit. p. 318,

£,



would appear to have been Jjustifiable when necessary for the protection or
enforcement of those rights.l

Having indicated some of main criteria by which, in classical International
Law, the legality of an intervention was assessed, it remains to define, with
some degree of precision, the actions which are covered by this term.

The definition of such a vague term and one in which there are such diverse
opinions is not an easy task. Indeed, some writers, considering that inter-
vention belongs more to the domain of politics than to that of law, doubt
whether it can, with advantage, be defined at a11.2 The Prince of Talleyrand,
for example, on being asked to define the meaning of noneintervention, replied
fhcetiously:a

Madame, non-intervention est un mot diplomatique et enigmatique,
qui signifie 4 peu préds la méme chose qu'intervention.

l. S 11, La Thdorie et la Pratique de L'intervention, 40 H.R., p. 92
'&ﬁ)’i "le mot 'intervention' considdrd du point de vue de droit
international, peut €tre ddfini: L'emploi juridique de la force 4
1'dgard d'un autre Etat ou a 1l'dgerd de ses ressortissants en wvue
d'assurer le respect du droit international. Si nous acceptons
cette ddfinition, il est tout d'abord ndecédssaire de comprendre ce
que signifie l'emploi juridique de la force. DBien entendu, la
force ne peut pas s'employer dans un sens juridique, 4 moins de
l'employer en conformité avec la procedure reconnue et de suivre
mdticuleusement, 4 chacun de leurs stades, les rdgles de procedure
pratiquees par les Etats dans leurs rapports réciproques. IEn
outre, il convient de remarquer que la force furment appliquéde
doit, conformement 4 la procedure reconnue, etre légitime, c'est
a dire, utilisde pour assurer l'excution d'un principe recomnu
de droit intermatiomal." See further, ibid, pp. 98-99; and also
Ge Fo de liartens, Précis, p. 2135, see infra. p. 38 ; and Hall, op.cit.
pera. 89, p. 338, see infra, p.38.

2. Grob, The Relativity of War and Peace (London, 1949), p. 226; Fawcett,
Intervention in International Law, 105 H.R., p. 547 (1961): "Nor shall we
start with an attempted definition of intervention, for not only do we
broadly recognise intervention when we see it, but it is better to te
content with a description of its various aspects than to strive to reduce
it to a comprehensive concept, to which intervention does not easily lend
itgelf."

5. Stapleton, Intervention end Non-Intervention, (London, 1866), p. 15.



The nature of an action which could be considered as intervention in

the affairs of another State was indicated by G.F. de Martens in his work

Prdcis de Droit des Gens. In that work the author said:*

essessltintervention, cette atteinte sux droits souverains

d'un Etat, ne peut étre justifide que par la nécessitd

de saufgarder les droits dgalement souverains de 1l'inter-

venant, et n'est 1égitime que quand ces droits sont

sérieusement menacds. L'intervention, en d'autres

termes, c'est la quer€ , et toutes les circonstances qui

domnent 4 un Etat une cause legitime de guerf€, lui donnent

en méme temps une Juste sujet d'intervention.

To the same effect is the following passaze from Ha:l.ll..:2

sesssThe permissibility of an infringement of the right

of independence being thus dependent upon an incompati-

bility of respect for it with a right which may elaim :

priority over it, the legality of an intervention must

depend on the power of the intervening state to show

that its action is sanctioned hy some principle which

can, and in particular does, take precedence over it.

Such wide, general, definitions of the legality of an intervention are,
of course, subjeet to the inherent defect that they are, or can be, subject
to widely differing interpretations. However, in this instance, these
general definitions, albeit that they relate primarily to the permissibility
or legality of an intervention, are not of inconsiderable help in trying to
establish eriteria by which an act can be classified as intervention or not.
From both these definitions, it is clear that intervention is an action,
carried out by one State, ostensibly for the purpose of protecting its owm
sovereign rights, but which at the same time violates, or constitutes a
derogation from, the sovereignty of another.

When, therefore, one State is accused of intervention in the affairs

1. At pe 215,
2+ Op.cit., para. 89, p. 538.

38.
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of enother, it has two possible defences. [First, it can claim that the got
in question was Jjustified by the necessity of defending its own sovereign
resghts. Secondly, it may claim that the action in question was not inter-
vention strictu sensu. In the case of the first defence, if the interposing
State has no sovereign rights to protect, or if the rights which it seeks to
protect are not of such a nature as to override the fundamental principle of
the inviolability of state sovereignty, then its act may constitute illegal
interventions 1In the case of the second defence, however, if the sovereign
rights of the complainor State have not, because of the nature of the action
in question, been wviolated, then there has been no intervention at all and
the perticular act does not need to be Justified by one of the above reasons
in order to escape the general rrohibition of unjustified acts of intere
vention.
In treating with the subject of intervention, some publicists exclude

from its puwrview all actions which, they claim, are either non-political or
are not aimed at the political independence of the State concermed. Thus
Hyde exmcluded even a temporary invasion of the territory of another State,
undertaken on the grounds of self-defence, or for the protection of nationals
abroad, but with no other purpose in mind.

This distinction is certainly useful and one which should always be
borne in mind when debating whether or not a particular action is intervene
tions Intervention, being in the nature of an 'atteinte aux droits souverains
d'un Etat', certainly camnot include actions which are not orientated in that
direction. However, whether or not a particular act has a political character
must remain dependent upon the circumstances in which it is carried aut and upon
the intention which lies behind it and the resolution of this question iteself is

sure to raise controversy. Tor example, it could certainly be argued that one of
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Hyde's examples, the temporary invasion of another State's territory, cer-
tainly constitutes intervention for the aim here must, in almost all cases,

by to ensure the safety of one State by threatening the political indepen-

dence of azwther.l

Other writers draw a distinction bebween interference in the exbternal

and the internal affairs of another State, eclaiming that only interference

in internal affairs can constitute i.ntemntion.z The better wview, nowever

would seem to be that intervention can take place in either the extermal ar

internal affairs of another State,”

It is generally accepted today in general International law that for an

action to constitute an intervention, it must be carried out sgainst the will of

the subject states” The act in question must be dictatorial’or imperative,®and ve

1. Hyde, opscit., pera. 69, p. 117: "It (iatervention) is not employed to
refer to those cases where, for example, territory is temporarily invaded
on the grounds of self-defence, or for the protection of nationals resi-
dent therein, and with no further object or result. There are also eli-
minated the numerous instences of essentially nonepolitical interference
in which a State interposes on behalf of nationals deemed to have been
denied Jjustice at the hand of another, and merely secks to attain come
pensatory damages in their behalf. lor is there included the demand
for redress of a public wrong where the form of reparation involves no

nt of political independence or sacrifice of territory in oppo-
sition to the will of the sovereign." See further, Jessup, op.cit.,
pe 172; but cf. Fauchille op.cit., para. 5009(5), p. 545; and Sibert,
op.ci.t., Parae 225. De 343,

9, See the authors cited in Fauchille, op.cit., paras 5007, p. 589, fn. 5; also
Cavard, op.cit., p. 442; and F.de lartens, op.cit., p. 599, where though he
recognizes that intervention can take place in either the external or the
internal affairs of a country, masintains that there is an essential difference
between the two; wviz: "Cette dernidre est presque toujours un attenat contre
1'inddpendence et l'autonomie d'une nation, tandis que la premidre n'a pas,
par elle meme, ce caractdre.” The distinction between the two is fully
elaborated in Winfield, History, and id. Grounds.

5« Inter alia, Fauchille, op.cit., para. s00t s Pe 539 and the authors cited therein
fn. 4; Oppenheinm-Lauterpacht, op.cit., para. 134, p. 305; Grob, op.cit. p.
250; Waldock, op.cit., p. 461; and Brierly, op.cit., p. 308.

4. Fa.\mhille, op.oit., para. 500, Pe 559; Simrt, opscit., para. 223, Pe 4351.
5. Oppenheim-leuterpacht, op.cit., para. 134, p. 305.
Ce Bt'ier:_l.;g, op.cit. P. 508,
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caleulated to impair the territorial integrity or political independence of
the st-te concerned,l leaving it no possibility to refuse.2 Perhaps one of
the best summaticna of the classical doctrine on the nature of an act of inter-

vention was given by the late Sir Hersch Lauterpacht, in his work International

Lew_snd Humen Rights, where he 831&13

esselIntervention is a technical term of, on the whole,
unequivocal comnotation. It signifies dictatoriazl inter-
ference in the sense of action amounting to a denial of

the in epenience of the State. It implies a peremptory

demand for positive conduct or abstention - a demand

whichy if not complied with, involves a threat of or

recourse to compulsion, though not necessarily physical
compulsion, in some forme This has been the current inter—
pretation of the term 'intervention's In the words of
Professor Brierly, in order that we may speak of intervention
in ite scientific as distinguished from its popular conno-
tation, *'the interference must take an imperative form; it
must either be forcible cr backed by the threat of force'ﬁ
Oppenheim ceseribed intervention as & 'dictatorial inter—
ference by a State in the affairs of another State,' and
emphasized that 'intervention pro.er is always dictatorial
interference, not interference pure and simple.'S Professor
Verdrose speaks of intervention as taking place when a State
threatens snother with evil if the latter refuses to yield in
2 matter which international law leaves to its exclusive juris-
diction.® Professor Stowell in the leading monograph on inter-
vention, refers to it throughout as sction aiming at enforcemente |
There are few topics of international lew in which the uniformity
of cdefinition is so impressive and instructive. In order to
justify the use of the term 'intervention' in its accepted
scientéfic connotation, there must be an attempt to 'impose the
will',” of one or more States upon another State/

1. Waldook’ Op.cit., p. 461.
2e Fauchille, op.cit., para.3002, Pe 540,

3. Lauterpscht, H., International Law and Humsn Rights, (London 1950), p.167j
but see infra pe44. This work is herein often referred to as 'Lauterpacht,
Human Rights'e i

4 Brierly, opecitey(4th edel949),pe284e

Se gEEthEim, op.cit.,('c’nd c(‘.1912), paraol_'M.
6o Verdross, Volkerrecht, (1937), pe203.

7 Stowell, Intervention in Internstional Law, (1921).

8. See, Spiroooulos, Traité théorique et praticue (e (roit international
public, (1933), p.1313 Accioly, Traité e droit international public
Vole I, (transleted from the Portuguese, 1940), p.279.




in an "imperative fcrm.-'l

Intervention is thus a peremptory demand or an attempt
at interference accompanied by enforcement or threat of en-
forcement in case of non-compliance.

The essence therefore, of an intervention is to be found, not so much
in its form, as in its intention: To constitute an intervention, there must
be present an intention to impose one will on ti.mtﬂ:he.'t',2 such imposition con-
stituting a violation of the subject State's sovereignty. Such intervention
can take many forms and vary in degrees” It can be in the form of diplo-
matic representations, written or spoken, formal or informals It may be
armed. It can be direct or disguised, positive or negative, the direct or
positive variety taking the form of an effective interference in the affeairs
of another state, the disguised or negative form being represented by the

prevention of intervention on the part of other ata.tea.& Again, it may be
manifest, or on the other hand, secret and diaa:lmﬂ.ated.5 But whatever

1. Strupp, in 47 H.R., p. 515 (1934).

2. See further, Sibert, op.cit. para. 225, p. 341; Cavaré, op.cit. p. 442;
Fauchille, op.cit, para., 300, p. 538.

S« Sir William Harcowrt, Letters by Historicus on Some Questions of International
Law, reprinted from The Times (London and Cambridge, 1863), A Letter on the
Perils of Intervention, p. 41: "Now, Intervention may be of various kinds and
of different degrees. As a famous physician said of scarlet fever, it mey
be anything from a fleabite to the plague. And it is by no means impossible
that it may begin with one and end with the other. There are many persons
with whom the milder or fleabite florm seems to be highly popular. Re-
monstrance, advice, moral forece and mediation, are the phrases which pass
glibly current, and are assumed to be at once innocuous and efficacious, yet
it is not to be wondered at if those on whom devolves the responsibility of
actions should pause to consider whether, in fact, they are likely in the
result to prove either.”

4. Fauchille, op.cit. para. 500°, p. 545.

5. ibid. "On peut distinguer encore 4 1l'époque moderne une intervention ouverte,
et une intervention occulte ou dissimulde. La premidre a lieu par l'emploi
de la force armde ou par la remise de notes diplomatiques, verbales ou
dcrites. La seconde, plus dangereuse parce qu'elle est sournoise et se
cache, se fait au moyen d'agents qu'on envoie 4 l'dtrancer ou qu'on y
recrute en les achetants, de journaux qu'on y crde ou qu'on stipendie,
de trects et de brochures qu'on expedie ou qu'on repand apres les avoir
dtablis swr place dans les imprimeries speciales. Cetter dernidre inter-
vention est avant tout une intervention de propagande.”
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form it takes, to constitute an intervention, there must be present that essen-
tial element - the imperious wish of one State to impose its will on another.
In the development of the doctrine on intervention, there has been general

agreement among writers, that such types of 'interference' as, mediation,

1

intercession, zood offices, or as Oppenheim termed it,” "interference pure and

simple,” were not within the prohibited degree of intervention,> although the
matter is not without some oonfusion.s No conclusion however, can be drawm
from the mere name under which any action may be masqueradings Thus, while
in normal circumstances diplomatic representations, demands for explanations
and offers of mediation etc.,, do not constitute intervention, they my, in

certain circunstances, conceivably do so. Tauchille conveniently summed up

the position when he saids®

1. Oppenheim - Lauterpacht, op.cit. para. 134, p. 505,

2. Wheaton, op.cit. 6th eds p. 156: "It, (intervention) need not take the foram
itary or naval action, but it is distinguished as dictatorial, making

& claim of right, from mere friendly representations or mediatiorn or the
use of good offices between States at war or in danger of war."
ibid, Dena's ed., Classies, p. 100, para. 75: "The approved usage of nations
authorizes the proposal by one State of its good offices or mediation for the
settlement of the intestine dissensions of amother State. When such an offer
is accepted by the contending partiea, it becomes a Just title for the inter-
ference of the mediating power."
ibid, fn, 40: "Publicists have assigned the werds 'intervention' and ‘inter-
poal.t:l.nn' to express the interference of one State in the affairs of another
by force ar with force as the known ultimate sanctions....But the term
'mediation' is limited to an offer of advice or of assistance in the way of
arbitration, leaving the acceptance of the offer to the firee will of the
other party'.
See also, F.de lMartens, op.cit., p. 3943 Heffter, op.cit, p. 95; Westlake,
OPsCits po 520; CaWrd, op.cite pe a3y “Tauchille, op.cit. pra. 5002,
Pe 540; ier;!, OPQCi.tc Pe 508; E op.cit. Phs 8, 9.

Se See, for example Phillimore, op.c:l.t. particularly at p, 620, where no clear
distinction is maintained between dictatorial and other types of interference.

4. Fauchille, op.cit. pera. 500° (1), p. 540.



",ees Il resulte de la qu'une demande d'explications ou

des réprdsentations diplomatiques au sujet d'une mesure
projetde, que des conSeils, une offre des bons offices ou
une proposition de méddiation ne sont pas constitutives

d'une intervention, « Ce n'est pas 4 dire cependant que
l'intervention exige une certaine violence, matédrielle ou
morale; une ingédrence qui use de ruse ou de dissimulation
bien plus que de violence constitute une intervention. Ce
qui caracterise l'irtervention, c'est que l'acte d'imaixtion
est imposd 4 celui qui le subit, ne peut Stre par lui libre~
ment acceptd ou refusd; une méddiation sera donc une inter-
vention si elle est imposée.”

Similar views find exgression in Jessup's A Modern Law of Nations, viz:l

"essssintervention may or may not involve the use of force.
It is frequently possible for a powerful state to impair

the political independence of another weaker state without
actually utilising its armed forces. This result may be
accomplished by lending open approval, as by the relaxation
of' an arms embargo, to a revolutionsry group headed by indi-
viduals ready to accept the political or economic dominence
of the intervening state« It may be accomplished by the
withholding of recognition of & new government, combined with
various forms of economic and finencial pressure until the
will of the stronger state prevails through the resignation
or overthrow of the govermment disapproved."

Care must therefore always be exercised when considering a case of pure
ported intervention, for in classical doctrine it mattered not how farce mani-
fested itself. Vhere there has been coeréion, utilised to impose the will of
one State on another, then whether this forece was manifest or dissimulated, an

intervention has taken place.

S« 4 Caveat: Dictatoriul Interfereuce.

The acceptance of the apparently simple difinition of intervention as
'dictatorial interference! contains a hidden danger., What is *dictatorial'
is very much a question of opinion and of the swrounding circumstances. Force,
or the desire of one State to impcse its will on another, can take many forus.

However, despite the warnings to this effect contained in such authors as

1. Jessup, op.cit. p. 172,



Fauchille and Jessup, this appears to be overlocked on occasions. The
judgement of the International Court of Justice in the Asylum Caseland the
comments thereon by the late Sir Hersch Lauterpacht aptly demonstrate this,

In its judgement, the Internmational Court stated that, in its opinion,
the granting of asylum to Haya de la Torre in the Colombian Embassy in Lima,
contrary to the terms of the 1928 Havana Convention on Asylum, constituted
intervention by Colombia in the domestic affairs of Peru, intervention 'in
its least acceptable form.'> In Professor Lauterpacht's opinion this dictum
appears to constituea deperture from the accepted definition of intervention,
outlined above, for in the grant of asylum there is, it is claimed, little
that could be said to be ti.:lt:tza:!:c:l:'ml.3

There seems to be no inkerent reason why the grant of asylum to Haya de
la Torre by the Colombian Embassy cannot be regarded as a dictatarial act.
Colombia, by her action, sheltered a Peruvian national from the operation of
- the law of his own State and asked that he be granted a safe conduct in order
that he might escape altogether the punishment due to him thereunder. It
could easily be argued that by such an act, Colombia was seeking to force on
Peru her own views as to the merits of the case.

To maintgin that this dictum of the International Court constitutes a

departure from the aceepted definition of intervention, appears unnecessarily

45,

to limit the types of action which can be grouped under the heading ‘'dictatorial

intererence's It appears, as indeed does Professor Lauterpacht's whole
definition, to confine 'intervention' to acts which are backed by what might

1. Colombian Feruvian Asylum Case, I.C.J. Heports, 1950, p. 266.

Ze ibid’ Pe 285.

S« Lauterpacht, ., The Development of International Law by the International
Court, (London, 1958), p. 82.
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be called 'paramount forece', such as, for example, srmed force, or the ime
position of an economic blockade in an effort to bend the will of the State
concerned. There appears to be no apparent reason why 'intervention' or
'dictatorial interference' need be so narrowly const_rued.l As Fauchille
pointed out, in order to constitute intervention, neither material nor moral
force is requireds Guile will suffice Just as welles What is required is
the intent of one State to impose its will on another and it matters not how

it goes about doing th:laaz

l. Professor Lauterpacht himself, in the same place, did remark that a
definition which limits intervention to dictatorial interference, as
he understood that term, might itself be open to question; see locs
cit. Pe 824

2. "Intervention" as that term is used in classicel international law,
thus comprises various menifestations of faree, up to and including
the use of armed force itself, The question must therefore arise
in what way intervention differs from war proper.

Since the international community, if not still, at least prior
to the establishment of the League of Nations, lacked any centralized
enforcement agency to ensure respect for matiomal rights, each State
had the right to resort to measures of self-help,which could be
carried as far as ocutright war, Indeed, in the opinion of some
writers, war was the most extreme form on intervention. (See, for
example, Brierly, opscit., ps 308; GeFe de Martens, Frécis, ps 213).
Nevertheless, with the decline in popularity of the distinction be-~
tween Jjust and unjust wars, a distinction was developed between
forcible measures of self-help falling short of actual wer and war
itself., Such a distinction is not, of course, easy to meintain,
for whatever it is called 'a fight remains a fight.' (Winfield,
History, pe 147. Winfield in fact maintains that there is no
distinction between war and belligerent external intervention.)
Purthernore, the fact that till classical international law be-
came subject to the cumilative influence of the Covenant of the
League of Nations, the Ceneral Treaty for the Renunciation of War
and the Charter of the United Nations, war was a licit estate,
makes it difficult to see why writers and statesmen should have
gone to such lengths to distinguish between minor uses of armed
force and outright war, when no legal approbation atteched to the
latter. (For a short explanation on this point, see Waldock, op.
cite, ps 457.) Nevertheless this distinction was drawn, though
the fact that it is, in logic, difficult to maintain, may have
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added grist to the mill of those who contend that the subject of
intervention pertains more to the realm of international politics
rather than of law,

The difference between war proper and intervention in its most
forceful form would appear to lie solely in the intention of the
perty who undertakes these actions. The nature of this distinc-
tion has been explained by Fawcett thus: [ Yawcett, Intervention
in International Law, 103 HeR., p. 584 (1961); see further, lall,
op.cit., para. 88, p. 537; and Winfield, Grounds, p. 1413/ “The
purpose of intervention in force, which is not defensive, is
comonly limited to the attainment of a few specific objective§
and it is this limitation of purpose which might be said to
differentiate intervention and wer: for the purposes of war
are unlimited in the sense that, subject to the rules of war

which may be applicable and observed, a belligerent regards every
point in the enemy's position, political,economic or military,
as an object for attack. Though intervention may well initiate
war, its objectives normally fall short of the larger objectives
of war.

According to this definition, therefore, the intention of
the party undertalking the act of intervention is the determining
criterion, and no matter how forceful that action may be, if the
intention is limited, in the above fashion, then it may not be
considered as war and may even, in theory, be considered compatible
with fr:itendship towards the subject state. (liall, op.cit., pera. 88,
Pe 557.

This distinction seems, however, very artificial and it is
doubtful if, in practice, it would today serve any useful purpose
at all.

The artificiality of this distinction between intervention
and war proper seems to add another reason for not confining
"intervention" to 'dictatorial interference' of the more
'paramount' type. To confine 'intervention' to forceful
measures of this variety would be to blur the distinction be-
tween this type of action and war. If the concept of inter-
vention is to serve any useful purpose in international law, it
is surely better to comprehend by that term dictatorial measures
of a less forceful veriety.



Chapter III.
The Meaning of the Word *Intervene' and the
iews of Commentators on the Charter.

Juristic opinion on the meaning of intervention in the lew of the United

Nations is divided, [First, there is the 'technical' or 'narrow' school of
interpretation which contends that the word 'intervene', as used in the Charter
bears its classical meaning of dictatorial interferenc, elaborated above,
Second, there is the "nonetechnical' or ‘'troad'! school of infterpretation which
maintains that, as used in the Charter, the word 'intervene' comnotes 'inter-
ference, pure and simple' in the domestic affairs of a States To the former
belong such authorities as Cassin, Bentwich and Mexrtin, Cohen, IHiggins, Rajan,
Wright and Lauterpachts In the latter are included Goodrich and Hambro, Preuss,
Kelsen, Robinson and Ross.

Before reviewing the differences between these two schools of thought,
however, one point of agreement should be noteds With one important exception,
it is generally agreed by all these writers that a general recomsendation address
sed to all Member States anddealing with a matter which, though its domestice
inter:_aatioml status is in doubt, is none the less common to all, does not cone
stitute intervention in the domestic affairs of any one of thems 1In this
respect, therefore, the views of commentators on tHe Charter, of all shades of
opinion, is in accordance with the actual practice of the United Nations itself,
This point epart, however, there seems to be a fundamental diffgrence of approach
to the interpretation of this term by the two schools.

1. The Technicel or Narrow School of Interpretation.

At the Hague Academy, in 1851, Professor Rene Cassin defined intervention,

in relation o Article 2(7) thuss

1. La Declaration Universelle et La liise en Qeuvre Des Droits de L‘'Homme,
79 HeRep, Pe 255 (1951)



esssellirticle 2, § 7, n'interdirait que 1'intervention des Nationc-
Unies dans les affaires de droits de l'homue supposdes reservées 4
la compdtence nationale des Etats, o'est 4 dire, 1'immixition au
sens technique et impératif du mot se manifestant par des injonc-
tions ou des ordes. Mais il n'interdit ni les conseils, ni les
dtudes, enquétes ou rapports, ni les recomuendations ou projets

de conventions,

In their commentary on the Charter, Bentwich and liartin agree that general

recomnendations, not addressed to a particular State are not intervention. How

ever, fhey go much further than this and in general support the teclmica.‘_!. interpre=-

tation. They say :1

sessothe Organization's activities must stop short of intervention.
‘Intervention' has & technical meaning in international law. It
means 'dictatorial interference by a State in the affairs of another
State for the purpose of meintaining or altering the actual condition
of things'® « a direct pressure exercised through force or the threat
of force or, at least, through a demand purporting to be made by
rights The discussion or study of a problem, or an inquiry into it,
by an orgen of the United Nations is not 'intervention'; not even a
formel recommendation is intervention if it does not purport to
decide the issue against one or several of the parties. Recommenda~
tions not addressed Yo an individual State but disposing of a proe
blem in general terms camot, as a rule, be regarded as intervention.

Cohen, in the Oliver Wendel Holmes Lectures, delivered at Harvard in 1961,
came to more or less the same conclusions, though his reasons for doing so seem

to be related more to the nature of a domestic matter than teo the criteria of

intervention. 5

———

1, A Commentary on the Charter of the United Nations, (ILondon, 1950), p. 17.

2. Oppenheim-Lauterpacht, op.cit., 6th ed., p. 272,
¢ Cohen, The United Nations: Constitutional Developments, Growth and Possibilities,
(Hervard Univ. Press, 1961), p. 25:
"essesilthough one form of recommendation may be less wise or less expedient
than another in a particular situation, I do not see the basis in Artiele 2,
paragraeph 7, for exmluding recomnendations as constituting intervention un-
less they cell for sanctions,”

In support of this conclusion, he gives, inter alia, the following reasons:
" Take the troublesome ilgerian questions Of course if it became a threat
to, or caused a breach of, international peace within the meaning of Jjrticle 39
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In his exhaustive study of the domestic jurisdiction problem in Article 2(7)

of the Charter, Rajan appears to come to the conclusion that the technical inter-

pretation of intervention is borme out by the practice of the organs of the United

Nations, le says :1

In determining the field of United Nations Jjurisdiction in
relation to the domestic Jjurisdiction of states under the Charter,
two criteria need to be used. The criterion of intervention ene
visages that, subject to one exception, United Nations orgens, in
acting in concrete cases that come before them, cannot go beyond
discussion, recommendation (addressed whether to a specified state
or states generally), study, investigation, conciliation and
mediation, and that the only sanction behind these actions is the
high moral authority and prestige of a great international forum.

The most far reaching, and even devastating analysis of the meaning of the

word ‘intervene' as used in the Charter, undertaken by writers of' this persuasion,

is that of the late Professor Lauterpacht. As was seen above,2 in general

———s

Fn. 5 contd. from Pe 49
of Chapter VII, the Security Council could take cognizance of it.
But should Article 2, paragraph 7, be construed to deny the
Security Council the power to consider it at an earlier stage,
if the Council finds in the language of Article 54 of Chapter
VI that 'the continuance of the dispute or situation is likely
to endanger international peace and security'? Or should the
General Assembly, if the Security Council is not dealing with
the situation, be denied the power to consider the situation if
in the language of Article 15 of Chapter IV the situation is one
which the Assembly 'deems likely to impair the general welfare or
friendly relations among nations?

To be sure, it may be wiser for the Council or the Assembly to
defer, as the Assembly has on occasions, discussions of the situa-
tion in the hope that deferment will facilitate peaceful settle-
ment. But that is quite different from meintaining that unless
and until the Algerian situation has become an imminent threat
to international peace under Chapter VII, it must be considered an
internal French problem not appropriate for discussion, mediation,
or recommendation by the United Nations."

1. Rajan, United Nations and Domestic Jurisdiction, (London, 1961), pp. 385-8.

2+ Chapter II.
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international law he adopted a strict technicel definition of intervention. For
him, intervention signified ‘a peremptory demand or an attempt at interference
accompanied by enforcement or threat of eanforcement in case of non-oompliame'.l
He epplied this definition to the United Nations Charter, but with such rigor ¥
as to render the apparent content of irticle 2(7) meaningless, a fact which he
himself was the first to recognize. 4As a result of his analysis of the Charter,
on this basis, he came to the conclusion that in its present form iriicle 2(7)
served little, if any legally relevant purpose at 311.2

Professcr Lauterpacht's entire approach to the problem of Article 2(7) is
perhaps best illustrated by reference to a short sentence which he used in his
eighth edition of Oppenheim on the subjects That “riicle, he said, contained
a negative prineciple of ‘alarming comprehensiveness,' which unless put in the
perspective of the Charter as a whole, could obscure the meaning of its most
significent provisiong - It is inherens in this dictum, and indsed, in his
whole approach to the interpretation of irticle 8(7), that this irticle must
be read subject to the rest of the Charter, and not the other way round, as
would seem, on the face of it, to be the intention. In adopting this view,
he is diametrically opposed to the views of such writers as Kﬂlaen,4 anC even
of some of the authorities who in general share his views on the tecimical
neaning of interven‘bimus

As a consequence of his interpretation of the word “intervene' Professor

1. Lauterpacht, fuen Rights, p. 168.
2. Oppenheim~lauterpacht, op.cite, para. 168£(h), p. 418.
8, ibid, para. 168b (5) p. 408,
4, see infya, p.62,

O €aile w op.cit.. Pe 04
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Lauterpecht concluded that the several functions of the General Assembly, the

Economic and Social Council and of the Security Council umder Chapter VI of

the Charter, canmot amount to intervention: Thus, he saidzl

The exclusion of the right of 'intervention®' on the pert of the
United Nations must be interpreted by reference to the accepted
technical meaning of that terms It excludes intervention cone
ceived as dictatorial, mandatory interference intended to
exercise direct pressure upon the State concerneds It does
not rule out action by way of discussion, study, inquiry and
recompendation falling short of intervention.

In the same work, he examined the complex problem of the nature of re-
commendations and cans to the conclusion that, in generel, a recommendation, even
if' addressed to ons specific State, does not constitute intervention. Ile cone
cluded that as recommsndation, discussion and inquiry camnot amount to intere
vention, and that as the General Assembly, the Economic arnd Social Council and
the Security Council under Chapter VI of the Charter, have only those powers,

those organs are not capable of intervention et all, and hence that Article

2(7) as far as they are concerned is man:mgless.z The final position is

sumarized tmszs

In general, it is doubtful whether, in its present formulation,
Article 2, peregraph 7, serves any legally relevant purpose.
With regard to the General Assenbly and the Economic and Social
Council the prohibition of intervention seems irrelevent for the
reason that these bodies, lacking as they normally do, the power
to take enforceable decisions legally binding upon the members of
the United Nations, cannot intervenes The action of the Security
Council can legally extend to intervention, but seeing that, as a
rule, that body is competent only with regard to matbers which affect
or constitute a threat to international peace and security, such
matters, having become the subject of direet international concern,
are no longer essentielly within the domestic Jurisdiction of a

1. Qggnmwb_;qr_&t, op.cit., para. 168f(b), Pe 415,
2. ibid, pera. 168f(e), p. 416.

Se ibid, para. 168f(h), Do 418,



State and as such excluded from interveation on the part of
the Security Councilsesssssss It is probable that the only
legally relevant - and efficacious - purpose of that provi-
sion is to prevent intervention by way of legislative action
of the United Nations in such matters asregulation of tariffs,
and admission of aliens, with reference to which some States
have traditionally exhibited particular apprehension of
international interference.

However, Frofessor Lauterpacht did formulate one exception to his very
narrow definition of intervention. In certain circumstances United Nations
action, though taking the form of a recommendation, may amount to intervention.
Recommendations though phrased in the permissive language common to such docus
ments, may amount to a directive and in such cases; if the matter with which
they deal is essentislly within the domestic jurisdiction of any State, inter-
vention will have teken places Thus he aed.dtl

In so far as a ‘recommendetion', although not imply=

ing a legal obligation to accept it, is calculated to ex=

ercise direct pressure, likely to be followed by measures

of enforcement, upon a State in & matter which is essentially

within its domestic jurisdietion, it is probable that it would

come within the terms of Article 2, peragraph 7.

Agein, in his work, International Law and Human Rights he said:”

sessssslndoubtedly, when a recommendation' is in fact in the
nature of a decision the disregard of which may in certain
eventualities involve coercion, it is arguable < we cannot put
it higher than that « that it may fall within the terms of Article
2, paragraph 7« This might be the case with regerd to recome
mendations of the Security Council ecting, at an advenced stage
of the dispute, under Chapter VI of the Charter, i.e., in connece
tion with a dispute likely to constitute a threat to the psace -
although in such cases, because the dispute has assumed an
international character and is no longer essentially within the
domestic Jjurisdiction of the State, the applicability of Article
2, peregraph 7, may become altogzether doubtful.

However, apart from this admittedly unusual and, it seems, almost impossible
1, ibid, pera. 168f{c), p. 4186,
2% P 170.
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case, the fact that a recommendation, inquiry or discussion, either by the
General Assembly or the Economic and Social Council or by the Security Council
under Chapter VI of the Charter, may be phrased or conducted in such a fashiom
as to mould a State's attitude towards the question or be calculated to focus
world cpinion upon the conduct of the so-called recalcitrant State, will not
render any such organ guilty of intervention in the domestic affairs of that

States In Professor Lauterpecht's opinion, persuasions of thet kind cannot

be prevented by any provision of the Cha.rter.l

l, ibid, pp. 169-1704

In 81l his writings on this subject, Professor Lauterpacht evinced
the same opinions For exumple in his lectures on the subject of The
International Protection of Human hts, delivered at the Hague LAcademy
/ 70 H,R., ps 5, (1947 he explained why recommendations concerning
this subject could not emount to intervention. Though the citation of
this work does involve a certain amount of repetition, the following
passaze is set out as it does contain certain points not in the other
explanations of this point of views Here he seid: (loc.cits p..19:
emphasis added).
Jesasesraeln order to justify the use of the tera 'intervention? in
its accepted scientific commotation, there must be an attempt to
'impose the will' by one State upon another in 'en imperative form'scecss

Intervention is thus a peremptory demand accompanied by enforce-
ment or threat of enforcement in case of non-compliance. This intere
pretation of the term 'intervene' supplies an answer to the question of
the limits of the action of the orgens of the United Nations under-
taken in order to encourage and promote the observance of hwuman
rights and freedoms. Thus it would follow that the General Assembly
or the Zconomic and Social Council, or axny other competent orgen of
the United Nations, are authorized to discuss a situation arising from
any alleged non-observance by & State or a number of States of their
obligation to respect human rights and freedoms. The object of such
discussion may be the initiation of a study of the problem under the
aegis of the United Nations; it may be a recormendation of a general
nature addressed to Members at large and covering in broed terms the
subject of the complaint; or it may even be a recommendation of a
specific nature addressed to the State directly concerned and drawing
its attention to the propriety of tringing about a situation in cone
formity with the obligations of the Charter. INone of these steps can
be considered as amounting to intervention. lone of them constitutes
peremptrey, dictatorial, interference. None of them compels or vends
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the unwilling determination of & States They may mould its attitude,

but this is a matter different from compulsion. There is no legal
obligation to accept a recommendation or take into account the generel
sense of a discussion or to act upon the results of an inguiry. There
may be pressure of the public opinion of the world as expressed throuwh
these channelss That kind of persvasion no provision of the Charter
would have been able to prevents Undoubtedly, when & 'recomuendation®
is in fact in the nature of a decision the disregerd of which may in
certain eventualities involve coercion, it mey fall within the terus

of irticle 2, paragraph 7. This would be the case with regard to
recommendations of the Security Couneil acting under Chapter VI of the
Charter, i.e., in connection with disputes likely to constitute a threat
to peace - although in such cases, because the Jdispute has '» come inter-
national and is no longer essentially within the domestic Jurisdiction
of the State, the application of Article 2, parasraph 7, may become
altogether doubtful. One of the reasons for the formulation of
Article 2, paragraph 7, as finally adopted, was the desire to eirluds
the possibllity of the Security Council meking a specific recommenda=
tion, addressed to the parties to the dispute, in & matter which is
essentially within their domestic jurisdiction. This does not mean
that Article 2, paragraph 7, excludes recomnendations, either spe-
cific or generzl, with regard to other spheres of the activities of

the United Hations. In these other spheres a recommevdation, even

AF specifically addressed to & State, not beins in the mbure of &
binding decision the digsregard of which may entail legal conseguences,
does not constitute intervention. Neither is it certain that an enquiry
would amount to intervention so long as it does not take place in the
territory of the State concerned against its will, The wide limitae
tion of Article 2, paragraph 7, was inserted at Jaan Francisco « in
contrast with the limitation of the Dumbarton Oaks Proposals which
excluded such intervention only in connection with the settlement of
disputes « for the reason that, as in the meantime the United Hations
and, especially its Ecomomic and Social Council were granted broader
powsrs and authority, it was necessary exwmresesly to exlude the possi-
bility of their 'interfering directly in the doumestic economy, social
structure, or cultural or educational errangements of the member State's
The intention was to exxlude direct legislative intervention by the
United NMations in matters normally reserved to the legislature of the
Statee eessesslirect legislative interference by the United Nations =
i.6., an attempt to impose upon States rules of conduct as a matter

of legal right « would clearly come within the orbit of intervention.

In view of this it is somewhat stertling to observe thet in
interpreting the terms of Article 2, paragraph 7, commentators have
concentrated their attention on the meaning of the phrase "matters
which are esesentially within the domestic jurisdiction of any State!
and that they have taken for granted that the term 'intervention'
is symonymeous with interference and any other kind of active con-
cern with matters falling within that sphere. There is no warrant
for any such interpretation.”

In arriving at this view of intervention, Professor lauterpecht
appeared to have placsd considerable emphasis on the non-binding



quality of a recommendation. A recommendation, not having any binding
effect, could not, in his opinion, amount to a peremptory demand. IHow=
ever, several years later while delivering his separate opinion in

the SoutheWest Africe - Voting Procedures Advisory Opinion, (1955 I.C.J.
Reports, p. 67), he appeared to have chanzed his opinion sowewhat on
the legal effect of a recommendation. The view expressed in this
opinion, if carried over to his analysis of the meaninz of interven-
tion, could have profound effects thereon. On this subject he said,

Pe 115 et seq.

M Although decisions of the CGeneral Assembly are endowed with full
legal effect in some spheres of the activity of the United Nations and
with limited effect in other spheres, it may be said, by way of a broad
generalization, that they are not legally binding upon the liembers of the
United Nations. In some matters - such as the election of the Secretary-
General, election of members of the Economic and Social Council and of
some members of the Trusteeship Couneil, the adoption of rules of pro-
cedure, admission to, suspension from and termination of membership,
and approval of the budget and the apportionment of expenses -~ the full
legal effects of the Resolutions of the General Assembly are undeniable.
But, in general, they are in the nature of recommendations and it is in
the nature of recommendations that, althouzh on proper occasions they
provide a legal authorization for llembers determined to act upon them
individually or collectively, they do not create a legal obligation

to comply with theme.... Now 'resolutions' cover two distinct matters:
They cover occasional decisions which have a definite binding effect
either in relation to lMembers of the United Nations or to its organs

or both, or the United Nations as a whole. But normally they refer

to recommendations, properly so-called, whose legal effect, although
not always altogether absent, is more limited and approaching what,
when taken in isolation, appears to be no more than a moral obliga-
tion.

This, in principle, is also the position with respect to the
recommendations of the (General Assembly in relation to the administra-
tions of trust territories. The Trusteeship Agreements do not pro-
vide for a legal obligation of the Administering Authority to comply
with the decisions of the organs of the United Nations in the matter
of trusteeship. Thus, there is no legal obligation on the part of
the Administering Authority to give effect to a recommendation of the
General Assembly to adopt or depart from a perticular course of
legislation or any particular administrative measure. sesse

S80SO OB EERPIBIOIORRROIRIOIROD

However, even in relation to the Administering Authority the question
of the effect of the decisions of the General Assembly camnot accurately be
answered by the simple statement that they are not legally binding. In
general it is clear that as the General Assembly has no power of decision =
as distinguished from recommendation - imposing itself with binding force
upon the substantive action of the Member States, its Pesolutions have

56
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p_e_ se no binding force in relation to the Administering State. Thus
tate is not bound to comply with any specific ResSolution recommending
it to undertake or to abstain from any particular legislative or admine
istrative action. .... What has been challenged - and, I believe, properly
challenged = is its right simply to ignore the recommendations and to ab=-
stain from aducing reasons for not putting them into effect ar for not
submitting them for examination with a view to giving effect to them.
What has been guestioned is the opinion that a recommendation is of no
E effect whatsoever. A Resolution recommending to an Administering
State a spsc:l.f'ic course of action creates some legal obligation which, howe
ever rudimentary, elastic and imperfect, is nevertheless a legal obligation
and constitutes a measure of supervision. The State in question, while
not bound to accept the recommendation, is bound to give it due consider-
ation in good faiths If, having regard to its own ultimate responsibility
for the good government of the territory, it decides to disregard it, it
is bound to explain the reasons for its decision« These obligations
appear intangible and almost nominal when compared with the ultimate
discretion of the Administering Authority¢ They nevertheless constie-
tute an obligation; they have been aclmowledged as such by the
Administering Authorities: eeee

Both principle and practice would thus appear to suggest that the
discretion which, in the sphere of the administration of Trust terri-
tories or territories assimilated thereto, is vested in the lMembers of
the United Nations in respect of' the Resolutions of the General Assenmbly,
is not a discretion tantamount {to unrestricted freedom of action. It is
o discretion to be exercised in good faiths Undoubtedly, the degree of
application of good faith in the exercise of full diseretion does not
lend itself to rigid legal appreciation: This fact does not destroy
altogether the legal relevance of the discretion thus to be exercised.
This is particularly so in relation to a succession of recommendations
on the same subject and with regard to the same State, solemnly af'firmed
by the General Assenbly. Whatever may be the content of the recom=
mendation and whatever may be the nature of the circumstances of the
majority by which it has been reached, it is nevertheless a legal act
of the principal organ.of the United lations which the Members of' the
United Nations are under a duty to treat with a degree of respect
appropriate to a Resolution of the General Assembly. The same con-
siderations apply to Resolutions in the sphere of territories administered
by virtue of the principles of the System of Trusteeship. Although
there is no automatic obligation to accept fully a particuler recommenda-
tion or series of recommerndations, there is a legal obligation to act in
good faith in accordance with the principles of the Charter and of the
Systen of Trusteeship. An Administering State may not be acting illegally
by declining to act upon & recommendation or series of recommendations on
the same subject. But in doing so it acts at its peril when a point is
reached when the cumulative effect of the persistent disregard of the
articulate opinion of the Orzanization is such as to foster the convic-
tion that the State in question has been 2uilty of disloyalty to the
Principles and Purpeoses of the Charter. Thus an Administering State



The distinction contained in Professor Lauterpacht's analysis of Article
2(7), between recommendations which violate the prohibition of intervention
and those which do not, between recommendations which are, in fact, in the
nature of decisions and those which are not legally binding, finds some support
in the work of Professor Quincy Wright. He too draws a distinction between re-
comnendations which, though dealing with the domestic affairs of a particular
State, are nevertheless permissible and those which are note The type of
distinetion which he draws is different from that of Lauterpacht. Nevertheless
it is important to note that there are at least two authorities who have tried
in some measure to differentiate between various kinds of recommendations and

who have not made the bald assertion that no recomsendation, irrespective of

——— ——

Fn. 1 contd, from p.

which consistently sets itself above the solemnly and repeatedly expressed
Judgement of the Orgenization, in particular in proportion as that judge-
ment approximates to unanimity, may find that it has overstepped the ime
perceptible line between impropriety and illegality, between discretion
and arbitrariness, between the exercise of the legal right to dis-

regard the recommendation snd the ebuse of that right, and that it

had exposed itself to consequences legitimately following as a legal
sanction,"

Admittedly these dicta were uttered in very particular circumstances.
lNevertheless, they don't appear to be confined to recommendations made in
any particular situation. Professor Lauterpacht appears to claim that in
all recommendations there is a certain element of legal obligation, the
disregard of which is not a matter of unfettered will. If this is so,
to what extent does this affect his amalysis of the meaning of inter-
vention which seemed to be based on the complete absence of that
element,

For a full discussion of the legal effect of recommendations of the
General Assembly see Sloan, The Binding Force of a 'Recommendation' of the
Qeneral Assembly of the United Nations, 25 B.Y.I.L., p. 1 (1948), and
Johnson, The Effect of Resclutions of the General Assembly of vhe United
Nations, 32 B,Y.I.L., p. 97 (1955-6); also the separate opinion of Judge
Klaestad in the South-West Africa - Voting Procedures Advisory Opinion,

L C.J. Reports, 1955, pp. 87-88; and also Corfu Channel Case, I.C.J.
Reports, 1948, pp. 51-32 - Joint opinion of seven Jjudges and Dissenting
opinion of Judge Daxmer, ibid, pp. 55-85.




its character, can amount to mtcmntim.l

1. In Professor Wright's opinion the United Nations was prohibited "from
addressing resolutions to, or concerning, a particular state, critical
of its behaviour or mobilizing action against it, except in reference
to its international obligations or consequent upon their breach."
See, _\!rr;gh_i_:, International Law and the United Nations, (1956), p.

586. (Quoted from Higgins, op.cit., p. 82).

In his work, International Lew and the United Nations, (Iondon, 1960),
P. 60 et seq., Professor m-ight expressed himself thus:

"The Charter permits the Security Council to 'call upon' members
or to'utilize' regional agencies to preserve international peace and
security; permits the General Assembly and Security Council to
‘recommend® action by members to carry our the purposes and principles
of the Charter, and permits the Economic and Social Council and the
Trusteeship Council, within the scope of their functions, to meke
‘recommendations' to members. Such resolutions, while they might
in some instances urge 'intervention' in the affairs of a state by
members or regional agencies, would not usually constitute intervention
by the United Nations itself. To place a matter on the agenda, to
discuss it, to study it or to pass a general resolution on principles
would clearly not be to intervene. It thus appears that few otherwise
permissible activities of United Nations orgens are subject to the
limitations of Article 2(7). sece

To sumsarize, irticle 2(7) does not prevent the orgens of the
United Nations from passing a resolution on matters within the
domestic Jjurisdiction of & member provided the resolution is not
in a form constituting interventioneesees”

As one would expect, Professor Wright does not feel that general
recomme ndations addressed to all States on matters within domestic
Jurisdiction constitute intervention. In the samne wark, p. 62 he
said:;

"United Nations orgens have felt free to pass resolutions
dealing with matters which are essentially within the domestic
Jurisdiction of a state so long as the resolution applies a
principle and is formally addressed to all members or to all
members of a particular class, such as members administering
non-self-governing territories, and does not propose action
against, or in the territory of a particular state. Such res-
olutions are generally conceded not to constitute 'intervention'
by the United Na.tionﬂco.oo"

See further, | it, Is Discussion Intervention, 50 A.J.I.L., p. 102
(1956): for a criticism of Professor Wright's views on this subject see
further, Higzins, op.cit., pp. 82-83.



The views held by the 'technical' school of interpretation are quite
devastating in their effect. If their interpretation is applied to Article
2(7), it appears that there are no limitations of any magnitude upon the power
of the United Nations to deal with matters which are essentially within the
domestic jurisdiction of a particular State, a result which seems to be at
variance with the explicit terms of the Charter.
2+ The 'NoneTechnical' or 'Broad' School of Interpretationm.

Opposed to the technical or narrow school of interpretation are the
views of those commentators who can be grouped under this heading, These are
exemplified by the work of (Coodrich and Hambro who, in their work "The Charter

of the United Natious"® state their case thms:

The practice of the United Nations makes it clear, as
indeed does the phraseology of Article 2, paragraph 7, that the
word 'intervention' as used in the paragreph is not to be given
a narrow technical intermretations While discussion does not
amount to intervention, the creation of a commission of enquiry,
the making of a recommendation of a procedural or substantive
nature, or the taking of a bindins decision constitutes inter-
vention under the terms of this paragraph. To limit inter-
vention to coercive measures would have the result of limiting

the application of the paragraph to the field of the exception

which obviously could not have been intended.

Other commentators who have followed in the wake of Goodrich and Hambro
have gone much further. For example, Preuss and Kelsen are not prepared to
allow even discussion of the domestic matters of a particular State, TFurther-

more, it appears that Kelsen even considers & general recommendation dealing

with matters within the domestic Jurisdiction of all States to constitute inter-

vention, even though these matters are common to all and the recommendation is

addressed to members generally.

o zlaond.on, 194.9;, ps 120: see also Goodrich, The United Nations,
London, 1960), pps 78«79.

60,
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Preuss accepts that general recommendations are not intem:rbim.l However,
his views on any dealings with the affairs of one particular State are much more

stringents In his lectures at the Hague Academy, in 1949, on this subject, he

said :2

The above conclusions are reinforced by considerations
suggested by the general scheme of the Charter, which is based
upon a differentiation between the activities of the Organize-
tion which relate to the promotion of the general welfare of
nations and the removal of the underlying causes of war, and
those which relate to the maintenance or restoration of inter-
national peace and security. The General Assembly and its
associated organ, the Economic and Social Council, are en-
trusted with the responsibility in the former fields, and so
long as they fulfil their primery functions of discussing,
considering and making recommendations concernming the general
rrinciples of international co-operation, their activities
are not restricted by the limitation contained in the domestic
Jurisdiction clause. Only if they should attempt to exceed
their powers by penetrating into the domestic life of states
(which is beyond their general competence under the Charter),
by engaging in censorious discussions of the domestic affairs
of a particular state, or by addressing to a particular state
recommendations implying or expressing criticism of the cone
duct of its domestic policies, would their sction come within
the prohibition of intervention under the Charter.

Likewise he held that the Security Council could not exercise any of its

st

1l. Preuss, op.cit. p. 586;
T esssfrom these discuusions, there emerges a distinction between re=-
commendations addressed to member states generally and relating to
matters 'within the scope of the present Charter', and recommenda-
tions addressed to specific states and relating to matters essen-
tially within their domestic jurisdiction. (General recommendations,
and any discussion leading thereto, are consistent with the pledge of
mamber states to take Joint and separate action in co-operation with
the Organization for achieving the economic and social goals set
forth in the Charter. Applicable to all liembers, they would not
be viewed as interventions, even if they should concern a matter
regarded in principle as felling within the domestic jurisdiction
of individual states. Specific recommendations relating to
matters within that sphere would, on the other hand, constitute
a form of interference which the framers plainly wished to avoid,
and which, by common understanding, they considered to be pro-
hibited under the Charter,"

2. ibid, p. 586.
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functions under Chapter VI with respect to a domestic matter.l

Of the views grouped together under this heading those of M are the
most stringent. Just as Lauterpacht in his zeal to see the United Nations,
and the provisions respecting human rights and fundamental freedoms in
particular, effective, so extended the competence of the Organization, and of
the General Assembly and the Economic and Social Council in particular, as to
virtually destroy the restrictions of Article 2(7), so Kelsen by his withering
logic so restricted the powers of the United Nations by reference to this
Article as to make the Charter, to a large extent, appear unworkable.

Whereas, for Lauterpacht, Article 2(7) was a principle which had to be
read together with and subject to the other provisions of the Charter, for

EKelsen this Article assumed the position of one of the three governing Articles

of the Ctmrter.z

Kelsen acknowledges that in general international law the term 'intervention'!

has a technical meaning.'s Nevertheless, in his opinion, the usage of the term

1. ibid, Pe 587.

2. Kelsen, The Law of the United Nations, (London, 1950), p. 769:

W The general provisions of the Charter conferring functions upon
the Organization and obligations upon the lMembers are subject to
the important restrictions established by Article 2, paragraph 7,
concerning matters of domestic jurisdiction, Article 51 concerning
the right of self-defence, and Articles 55 and 107 concerning action
in relation to former enemy states. seeee

AR R RS RS R RN

This peragreph / Article 2(7)_/ comprises two different rules. One
prohibits intervention on the part of the Organization in matters which
are essentially within the domestic Jurisdiction of any state; another
releases the lMembers from submitting such matiers to settlement under
the Charter. The first rule establishes a restriction on the campe-
tence of the Organization, the second a restriction on the obligations
of the lMembers."

3¢ ibid, p. 770.
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J

in the Charter oounotes & much wider range of activities than just dictatorial
interference in another State's domestic affairs. TFor him, it covers all the
activities of the United Nations. Thus he says :1

* Article 2, peragraph 7 of the Charter ss.s. prohibits

not only - as Article 15, paragraph 8, of the Covenant did -

recomnendations by the Council but any kind of intervention

by any organ of the United Nations (except the case referred

0 in the second sentence of Article 2, parasraph 7). By

the term ‘intervene' any activity of the Organization may be

understoods .

As has been pointed out, these activities qomprise, on the part of the
General Assembly, discussion, consideration and reooemexﬂatipn, and the initia-
tion of studies and promotion of economic and social welfare; on the part of
the Securify Council investigation and recommendation; and on the part of the
Economic and Social Council, the making or initiation of studies and recommenda~
tions. Under the definition adopted by Kelsen, none of these activities would
be possible with reference %o & matter which fell within domestic Juwrisdiction.

This definition, though restrictive, is certainly possible. However, it
produces serious conflicts with other Articles of the Charter, in perticular with
those of Chapters IX and X, International Economic and Social Co-operation, and
the Economic and Social Council. Kelsen noted that, particularly.vd.th reference
to Articles 55 and 62, it is hardly possible for the United Nations to fulfil
its stated functions without intervening in matterswhich fall essentially within
the domestic jurisdiction of Statess Thus, he found the Charter to be incon-
sistent. Again, in his opinion, srticle 56 which obliges lembers to take
Jjoint and ssparate action in co~operation with the Organigzation for the achievement
of the purposes set cut in Article 55 appears to be inconsistent with Article 2(7).

In Kelsens opinion Article 56 can be construed to mean that lembers are obliged to

——————

1. ibid, De 772,



permit intervention by the United Nations in the matters referred to in Article
55, even if these are essentially within their domestic jurisdiction, an obli-~
gation obviously at variance with the terms of Article 2(7).1

Because of his interpretation of the word 'intervene', serious conflicts
arise within the Charter. However, in general, Kelsen contents himself with
noting the resultant conflicts and inconsistencies and refrains from frying to
elaborate some other meaning of that term which will eliminate these. [IHowever,
in defence of his interpretation it mey be said that confining the competence
of the United Nations within such narrow limits may be no worse than the
corresponding extreme definition of Professor Iauterpachts The one 80 res-
tricts the powers of the Organization as to seemingly destroy its prima facie
intention; the other, however, so enlarges its power as to make the restrice-
tions written into the Charter, for the protection of the Members virtually
meaningless.

However, Kelsen does moke one concession in favour of the stricter and,
in this case, more common sense interpretation of the term, although he points
out it is not one which is justified by the terms of the Charters> Where the
question as to whether a matter is or is not essentially within the domestic
Jurisdiction of a State, is to be decided by an organ of the United Nationms,
then, in his opinion, discussion and investigation of the subject are not proe
hibited by iArticle 2(7)s This is an obvious exception to make and yet, as will
be seen in later Chapters, it is not one which is accepted by some of the most
important members of the United Nations, and is not specifically provided for
in the Charter., 1In the Charter, the power to meke investigations is expressly
1. ibid, p. 773

2. i'bid, PPe 772« 773,



65

conferred only on the Security Council, and then only for the purpose of
deternining whether the continuence of a dispute or situation is likely to

endanger the maintenance of international peace and aecurity,l not to enable

any organ to decide whether a matter is domestic or not.2 Common sense here

clashes with logice®

1. Art. 34,
2. Kﬂlsen’ OPQCito. Pe 773

Se The full effect of Kelsen's approach to the Charter and the place which
Article 2(7) occupies therein is seen in the following extract from Chapter
19 of Twe Law of the United Nations, pp. 786-788%

"esessssThe enforcement measures under Chapter VII are certainly methods
the most radical methods - of intervening in matters of the lMembers.

Hence the prohibition of intervention proclaimed in the first sentence
must be interpreted as restricted by the second sentences This sentence
authorizes the Organization to intervene even in a matter which is essen-
tially within the domestic Jjurisdiction of a state.

The second sentence of Article 2, paragraph 7 does not allow any kind
of intervention. Only enforcement measures are allowed in case the matter
is essentially within the domestic Jurisdiction of a states esese

Are 'enforcement mecsures' only measures involving the use of armed
force as determined in Article 42; or also measwes taken in accordance
with Article 41, not involving the use of armed forece? It is probable
that the latter interpretation corresponds to the intention of those who
draf'ted the Charters If so, in the case of domestic jurisdiction, the
following acts of intervention on the part of the United Nations are ex~
cluded by Article 2, paragraph 7: recommendations by the General Assenbly
referred to in Article 10, Article 1ll, paragreph 2 and Article 14; callirng
upon the parties on the part of the Security Council to settle their dispute
by peaceful means of their own choice under Article 55, paragraph 2; investi-
gation of the dispute or situation by the Security Council referred to in
Article 54; determination by the Security Council whether the continuation
of the dispute or situation is likely to endanger the maintenance ofinter-
national peace and security under the same Article; recommendation of
appropriate procedures or ethods of adjustment by the Security Council
under Article 56, paragraph 1, or Article §7, paragraph 2; recomsendation
of terme of settlement by the Security Council under Article 37, paragraph
2; further recommendations of the Security Council referred to in Article
39; ‘'provisional measures' taken by the Security Council under Article 40
if not taken as 'enforcement measures', that is to say, under the sanction
provided for in Article 39, There can be no doubt that the continuance cf
a dispute arising out of a matter which according to the opinion of one of
the contesting parties is essentially within its domestic Jjurisdiction may
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3 contde endanger the maintenance of international peace and security. DBut, accarding
to the wording of irticle 2, puragraph 7, the Security Council is not allowed
to investigate such dispute and to determine whether its continuance is
likely to endanger the maintenance of international peace and security under
Article 34 of the Charter, since this is not an enforcement action. But
the Council may decide to take enforcement action according to Article 39,
This Article must be interpreted to mean that to 'make recommendations ar
decide what measures should be teken in accardance with Articles 41 and 42,
to maintain or restore international peace and security' is only possible
after the Security Council has determined "the existence of a tlreat to the
peace, a breach of the peace or an act of aggression.' This determination
has about the same character as the action of the Security Council provided
in Article 34 by the terms, "to determine whether the continuance of a
dispute or situation is likely to endanger the maintenance of intermational
peace and security.' The latter action is forbidden by Article 2, parae
graph 7 as an intervention which has not the character of an enforcement
measure under Chapter VII. To determine the existence of a threat to
the peace, breach of the peace ar act of aggression, is certainly a measure
under Chapler VII; but it is in itself no enforcement measure under Chapter
VII. If Article 2, parajgraph 7 is taken literally, the Security Council
is not allowed to determine, in a domestic matter, the existence of a threat
to the peace, treach of the peace or act of aggression.”

Kelsen, noting that such an interpretation is hardly possible, and that
therefore Article 2(7) cammot be interpreted too literally, continues:

Messself intervention by enforcement measures under Chapter VII in
matters of domestic jJurisdiction is allowed, then intervention by deter-
mining the existence of a threat to the peace,treach of the peace, or an
act of aggression in such matters of domestic jurisdiction must be allowed
as wells Then it is not understandable why the Security Council just
in domestic matters should e allowed to determine the existence of a
threat to the peace, but not allowed to investigatea dispubte and to
determine whether its continuance is likely tc endanger the maintenance
of international peace and security; why the Security Council should be
allowed to take enforcement actions but not to recommend procedure or
methods of adjustment and terms of settlement, and how it can take such
enfaorcement measures without investigating the dispute and determining its
dangerous character. A reasonable application of the second sentence of
Article 2, paragraph 7, is possible only if it is interpreted to mean that
the principle laid down in the first sentence shall not prejudice the
application of Chapter VII (instead of application of 'enforcement measures
under Chapter VII'?."

For other statements supporting the troad or non-technical interpreta~
tion of intervention see, Robinson; Humen Rights and Fundemental Freedoms
in the Charter of the United Nations, (1946), pp. 41-46, 70, 74«76, and 79;
Ross, The Proviso Concerning 'Domestic Jurisdiction' in Article 2, paragraph 7
of the Charter of the United Nations, 1949-50 Osterreichische Zeitschrift Flx
Offentliches Recht, pp. 566-568., Vhile Ross is in favour of general
recommendations by the Ceneral Assembly and the Sconomde and Social Council,
which are not 'pointedly directed towards a particuler country,' he opposes
any other activity by any organ of the United Nations, and in particular any
activity on the part of the General Assembly or the Seocurity Council under
Chapter VI; and Vallat, The Competence of the United Nations General Assembly,

97 H.R., ppe. 256-238 ‘1953).
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S« Coneclusions.

Neither of these two approaches to the interpretation of Article 2(7)
and the word 'intervene'! is entirely satisfactory. The technical or narrow
school, by their tenacity to a classical definition, worked out in and fitted
for circumstances vastly different from those which obtain today, interpret
the restrictions upon the Organization's competence out of existence. The none
technical or troad school, by the very flexibility and btreadth of their defini-
tion, considerably reduce the effectiveness of other important sections of the
Charter; and if Kelsen's views are accepted, much of the rest of the Charter
is virtﬁally interpreted out of existence.

The technical definition has the advantage that it enables the United
Nations to function with relative ease. Under this doctrine, the gpparent
restrictions contained in Article 2(7) cease to have any major importance and
the United Nations is eble to deal with virtually any matter without being
harassed by the plee of domestic jurisdiction and intervention. The dise
advantage lies in the seemin: disregerd for the plain words of the Charter and
the corresponding lesion to those States which joined the United Nations under
some other comprehension of that Articles This interpretation opens the door
dangerously wide to undesirable political developments in the United Hations. It
leaves individual nations vulnerable to attacks, based not on any bona fide appli-
cation of an Article of the Charter, but on political malice.

The nonetechmicel interpretation has the advantage that it gives full pro-
tection to the concept of national sovereignty, as the term is used in the Charter.
It protects each member of the United Nations from political attacks of the type
which appear to be encourgged by the other definition. levertheless, it has
the great disadvantege of restricting the power of the United Nations in the

economic, social and human iterian fields, matters of paramount conceran to everyone.



Chl.gter IVe

The Apparent Accepted Definition of 'Intervention'
in the Genersl Assembly.

In the practice of the United Nations statements on the meaning of the
word 'intervene' in Article 2(7) have tended to crystallize round the views
of the two schools of thought examined in Chapter ITI." Some Members adhere
to the view that intervention in United lNations law must bear its normal meaning
of' interference; others that it means dictatorial interference in the sense
in which that term was used, particularly by the late Professor Lauterpacht.
Arguments concerning the nature of intervention in United Nations law have
been particularly important in the debates on the adoption of the agenda. Some
Menmbers have maintained that as intervention must mean 'interference pure and
simple', no matter which concerns the domestic affairs of a perticular Stete can
be discussed in the Ceneral Assembly or made the subject of recommendations there-
of, and hence that no such item caa be included in the agenda., This argument is
perhaps best set out in syllogistic form thus:

1. The item concerned deals with matters which are easentially within the domestic
Jurisdiction of State I

2+ Discussion of such matters and the adoption of recommendations thereon consti-
tutes intervention and is therefore prohibited by Article 2(7);

S« Therefore, the General Assembly cannot include such items on its agenda.

The core of this proposition is that substantive discussion constitutes inter-
vention: Discussion is the most elementary power of the General Assembly and the one
on which the fulfilwent of all others depends. If it cammot discuss, it cannot do
anything. It is not umatwal, therefore, that States which have adhered to the

non-technicel definition of intervention should have been particularly careful to

1, For a list of references to statements eiting the works discussed in Chapter III,

see Repertory, Vel. I, p. 1350, pp. 515=314; 4ibid, Supplement No. 1, Vol. T
pe 56, fn. 135; 4ibid, Supplement No. 2, Vol. I, p. 164, fu. 162.
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condemn even discussion of the domestic affairs of a particular State as inter-
vention for if they succeeded in esteblishing this, then the United Nations would
be unable to take any action with respect to such an item,

There are three aspects to the problem of the nature of discussion = the
substantive, the preliminary or Juriadiotional and the procedural.

Discussion is substantive when it is comcerned with the merits of a particular
matter, It is preliminary or Jjurisdictional when it is concerned with the claim
of one State or a group of States that a certain item lies within domestic Jjuris-
diction, When e matter is claimed to be within domestic Jurisdiction, it is
essential that there be some discussion of and decision on this claim, Such
discussion and resultent decision are essentially preliminary matters. Discus-
sion is eseentially procedursl in character when it is concerned with, inter alis,
when that preliminary debate is to be held and decision taken.

The prohibition of intervention has to be related to each of these aspects
of discussion, VWhat is the extent of this prohibition and how does it affect
each of these aspects? Is the General Assembly thereby prohibited from even dis-
cussing the substance of any matter brought to its attention which in any way
falls essentially within the domestic Jurisdiction of a particular State? The
issue is quite simply this: Is the General Assembly powerless in a case where a
dispute, situation or compleint has arisen between two or more States regarding
a matter which is admitted to be within the domestic Jjurisdiction of one of them?
For example, would the General Assembly be powerless to discuss a situation re-
sulting from the immigration policy of one State in particular? In such circume
stances, must the General Assembly decline even to hear one of the parties be=-
cause to do so would intervene in the domestic affairs of the other? Can the
General Assembly not, for example, offer its good offices to the States con-

cernsd in an effort to resolve the matter? Alternatively, must it depend for
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its power of discussion and further action upon the consent of the State within
whose domestic Jjurisdiction the matter falls?

The answer to these gquestions fundamentally affects the procedure snd sube
stantive powers of the United Nations with respect to such matiers. If it were
established thet in the practice of the Genersl Assembly substantive discussion
is not considered as intervention in the domestic affairs of a particular State,
it would then become necessary to consider in some detail just exactly what kind
of recommendation, if any, the Assembly could adopt with respect thereto, It
would not, however, be mecessary to give any consideration to the status of pre=-
liminery or Jjurisdictional discussion or to that of procedural discussion and
inclusion for, if substantive discussion were found not to constitute inter-
vention, g fortiori neither would any of these,

On the other hand, if it were established that, in practice, the majority
of lMembers consider substantive discussion of the domestic affairs of a parti=
cular State as intervention, it would not be necessary to consider further the
stgtus of recommendations on and studies of the domestic affairs of a particular
S-tatc. These, a fortiori, would constitute intervention, However, the esta-
blishment of such an interpretation would render it necessary to consider the
status of preliminary or jurisdictional discussion, procedural discussion and
the actual inclusion of an item on the agenda, It would become necessary to
consider whether the General Assembly has the power to discuss a matter in order
to teke a decision on its stetus, It would become necessary to consider when
such a discussion should take place = before or after the inclusion of an item
on the agenda.

Since meny of the arguments regarding the nature of intervention have been put
forward in an effort to justify the inclusion of items in or their exclusion from
the agenda, attention has, at this stage, been concentrated on the debates on the

adoption of the agenda, If
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In the pericd under review, objections to the inclusion of items on the

agenda of the General /Assembly on the ground that any discussion thereof would
constitute intervention were voiced in the following cases: The Treatment of
People of Indian Origin in South Africa; The Observance of Human Rights in the
Union of Soviet Secialist Republics; The Observance of Human Rights in Bulgaria,
Hungary and Romania; The (uestion of Morocco; The Tunisian Questions; The-
Question of Race Conflict in South Africa; The Question of Cyprus; The Cuestion
of West Irien; The Algerian Question; The Question of Hungary; The Question of
Tibet; The Question of Omen; The Angolan Question and the Question of Southern
Rhodesia.

Case 2.

The question of the treatment accorded to the peoples of Indian origin
living in the Republic of South Africa has been subject to constant United
Nations attention ever since the foundation of the world body., In the period
under review, it was discussed at the first, second, third, fifth, sixth,
seventh, eighth, ninth, tenth, eleventh, twelf'th, thirteenth, fourteenth,
fifteenth, sixteenth and seventeenth session, i.,e., at all but one of the

1, The numbering of cases in the following pages is that used in the Repertory
of Practice of the United Nations Orgasns, relevant to Article 2(7).



sessions of the General Assemblyol

It was first brought to the attention of the General Assembly by the re-
presentative of India, in a letter dated 22nd June 1946.2 The Indian repre-
sentative, and later the representative of Pakistan,s maintained that the treat-
ment accorded to the people of Indian origin living in South ifrica, as a result
of the South African Government's racial policy, was contrary to the Charter
provisions on human rights and to the Cape Towm igreements concluded in 1927 and
1952 between the Governments of South ifrica and I::n?d.&.4 They further maintained
that by such treatment, the Government of the Union of South Africa had created
a situation which impaired friendly relations among metions within the msaning of
Article 14 of the Cherter.

At each of those sessions, South Africa opposed, on the grounds of article
2(7), all the substantive resolutions which were proposed, but, initially at least,
did not oppose the inscription of the item on the agenda of the Ceneral Assembly.
At the first, second, third, and fif'th sessions of the General Assembly, the item
was included on the agenda without vote, there being no formal objection by

5

South Africa or any other nation to its inclusion. At the first session of

the General Assembly, for example, it was not until the subject was talken up in

l. In this and subsequent cases, where convenient, the sumnary of the case
history and relevant facts has been taken from the Repertory.

2¢ Gohey(I/2), Joint 1st and 6th Com., pps 52-53, Annex 1; Doc. 4/149,.

B¢ £ certain number of the people concerned had originated in that part of the
Indian subcontinent which is now Fakistan.

4, Tor the text of those agreements and other facts relevant to the position of
Indians in South Africa, see Geie, (I/2), Joint lst and 6th Com., Annex la
(A/68), pp. 53/81 Annex 1b (4/167), pp. 8l-114; and Annex lc (4/167/addl),
PP 1ll4=-131,

5« Repertory, Vol. 1, p. 67, para. 435.
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the Joint First and Sixth Committee, to which the matter had been referred,
that Field Marshal Smuts raised the question of the competence of the United
Nations to deal with the matter. [ere he maintained that the treatment of
those people was a matter essentially within the domestic jurisdiction of South
A.ﬁ-ica.,l and indeed wished to refer this legal question to the Intermational
Court of Justice for an advisory opd.nion.2 a proposael which was not aceepted.s
In this first session however, as in the second, third and fifth, no farmal
objection was made, in the debate on the adoption of the agenda, to the inclu-
sion of this items South Africa did not immediately adopt its attitude that
inscription of an item was barred because it was domestic.

While, at the third session of the General :issembly, no formal objection
was made by South Africa to the inclusion of this item on the agenda, it is from
this session that can be traced the development of the idea that perhaps aven
to include an item in the agenda constituted intervention, when that item dealt
with matters which one state considered to be within its domestic jurisdiction.
During the debate on the adoption of the agenda, the South African delegate,
ir. Louw, declared that the treatment of those South .ifricans of Indian origin
was a domestic matter and that the United Nations was not competent to decide

it.¥ South Africa objected, he said, to interference in the conduct of its

5

domestic affairs by any nation or international organization. However,

despite South Lfrican views on the competence of the Organization to

1. Gete, (I/2), Joint 1st and 6th Com., lst mtg., p. 3 et seq.
2. ibid, pe 4.

B¢ Geie, (I/2), Flen., 52nd mtg., p. 106l.

4, Gebe, (III/1), Plen., 146th mtg., p. 221.

5. ibid, p. 222.
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consider the item, he did not make a farmal objection to inclusion at this
session, because he obtained from the President of the Assembly a ruling that

the mere fact of inclusion did not settle the question of competence, which

could still be raised in committee. 1. Louw said that :1

The South African delegation considered that a decision to
place an item on the agenda was in fact tantamount to a decision
that consideration of the item in question was within the compe-
tence of the General Assembly. It believed, however, that there
was some difference of opinion on that point and that there were
those who maintained that the question of campetence could be
more appropriately dealt with and decided upon by the lst
Committee before it proceeded to examine whether the alle=-
gations of the complaining party were well founded or not.

Ir. Louw went on to say that if he were assured that he could raise the

question of competence in committee before the issue of substance were dealt

with, he would not press the matter at this juncture. In reply to this state-
ment, the President of the Assembly, Mr. H. V. Evett of Australis, stated that®
if this item was placed on the agenda, it would be referred to the First Com-
mittee and that the South African representative could then, as he had stated
he intended to do, raise the question of the competence of the General Assembly.
In that case, in accordance with rule 110 of the rules of procedwre, (now rule

122) the motion regarding competence would be put to the vote immediately before

the vote was taken on the proposal in guestion. While it will be noted that lir.

Louw's request and the President's reply do not at all correspond, Mr, Louw
declared himself satisfied with this procedure.
Vr. Louw was evidently under the impression that he had obtained the assur-
ance he had asked for. He was soon to discover his mistake, At the beginning
of the discussion of the item in the First Committee, the South African representative
l. ibid, p. 224; emphasis added.

2. ibid, DPe 225.
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asked the Chairman to rule thet under rule 110 of the rules of procedure "the
matter of competence must be discussed and decided upon by the First Committee
bef'ore the substance of the question was discussed‘.'l The Chairman, however,
did not make a ruling on this point but rather treated the South African re-
quest that the question of competence be dealt with first as a motion to that
effect, which he proceeded to put to the vote. This motion was defeated and
the Committee proceeded to discuss the substance of the item, without first
deciding, even provisionally, on its competence to do 30.2 The South African
delegation thereupon withdrew from the table. No decision on the question of
competence was taken until after the general debate on substance, when a South
African motion denying the competence of the United Nations to deal with the
matter was defeated.”

At the fifth session, a similar attempt by the South African delegation to
have the question of competence dealt with prior to any discussion of the

substance of the mtter was also o no aveils® It may with confidence be

1. G’.A.’ (III/Z), lst com-.’ 264rd mtg-, PDe 248=T.

2. ibid, p. 255. There was no roll-call vote. Argentina and Selgium also favoured
priority for the discussion on competence. '

3¢ Geis, (III/2), lst Com., 268th mtg., ps 321. The details of voting were as

follows:
In favour: Argentina, Bragil, Greece, Netherlands, Union of South Africa,

t: Venezuela, Yemen, Yugoslavia, Afghanistan, Byelorusasian S5,5.R.,
Chile, China, Colombia, Costa Rica, Cuba, Denmark, LEcuador, Egypt, Haiti,
Hondwras, India, Iran, Iraq, lebanon, Liberia, lexico, Norway, Pakistan,
Panama, Fhilippines, Polend, Saudi-Arabia, Siam, Syria, Ukrainian S5.5.R.,
UsSeSeRe, UsS.A,, Uruguay.
Abstaining: Australia, Delgium, Burme, Canada, Dominican Republic, Frarce,
New Zealand, Nicaragua, FPeru, Sweden, Turkey, U.K.

4, Geley (V), Annexes, Vol. II, a.i.57 pe 3, 4/1548, para. 5; see also, ibid,
Ad Hoc Pol. Coms, 42nd mtg., para. 75. The Chairman ruled that competence
and substance would be discussed together and his ruling was not challenged.



asserted that it was because of these reverses that the South African dele-
gation, from the sixth session of the General Assembly onwards, formally Obe
Jjected even to the inclusion of the item on the agenda on the grounds that
even this action constituted intervention in her domestic affairs.

At the sixth session, both in the CGeneral Comnittee and in the Flenary
session, the South Africen delegation attempted to block the inseription of
this item on the agenda. 1In the Flenary session, the South African delegate,
Mr. Jooste, maintained that the treatment by South #frica of its citizens was a
donmestic matter and one in which the South African Govermment could not share

its authority. In terms of irticle 2(7), he claimed that such matters could

not even be discussed. He said:l

It is also suggested that discussion of a matter, whether
that matter falls within the domestic jurisdiction of a State aor
not, does not necessarily constitute intervention. Iy Government
must of necessity challenge this view. The right of discussion
can only result from the competence of the Organization to concern
itself with a matter which, in our view at all events, is no less
than interference and intervention. FProof of this contention is
to be found in owr actual experience in this organization. The
discussion of matters of whatever nature invariably brings with
it criticism, often ill informed, and in many cases condenmnation,
of'ten unwarranted, Ilioreover, it brings with it almost without ex~
ception the adoption of resolutions., It is the view of my Govern=
ment that the Assembly can adopt a resclution only in regard to a
matter which clearly falls within its jurisdiction. '

Despite the rejection of this attempt to have the General Assembly delete

the item from its provisional a.gon.da.z South Africa repeated her objections to

3
i1ts inclusion at the subsequent sessions, tut always without success.

l. Geds, (VI), Flen., 341st mtg., para. 57.
2, 1ibid, para. 41: voting - 40:1:12,

3¢ See Gede, (VII), Plen., 380th mtg., paras. 130-133; and 140,
f I G’CAO, VIII)’ mn.. 455th mtg-.' mra-l ?.
G.J:L.’ Ix)’ Pl’n., 476th m., m. 117.120.
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Geie, (X), Flen., 530th mtg., poras, 238-33%: ;o oo 105 3343, Gen. Come

G‘.Jf'-‘-o, (XI), Plen., Vol. It)
. 107th ntg., parass 2027,
Geley (III). Gene Come. , 1l1llth n!bg.,pﬂ'a. 524
Gehe, (XIII), Flen., 752nd mtg. , para. 313 ibid, Gen. Com., 117th mtg.,

para. 59.
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Case 11. The Question of the Race Conflict in the.Republic of South Africa.
While this subject was not raised till the seventh session of the General

Assembly, and hence is somewhat out of chronological order here, it is cone
venient to deal with it now, %o show the depth of South Africa's hostility
to the discussion of any subject which she considered to be within her domes-
tic Jurisdicbione
This item was brought to the attention of the United Nations in 1952, by
a letter dated 15th Septemier,” in which the representatives of thirteen states
requested the General Assembly to include on its agenda the item, "The question
of the rece conflict in South Africa resulting from the policies of apartheid
of the Government of the Union of South Africe."” The states which made
this request contended that, by its racial policy, the South African Governe
ment was "creating a dangerous and explosive situation, which constitutes both
a threat to international peace and a flagrant violation of the basic principles
of human rights and fundamentel freedoms which are enshrined in the Cherter,”
The discussion of this issue which ensued in the debate on the adoption
of the agenda is of great importance, for it dealt not only with the question of
wnether or not discussion and inclusion constitute intervention within the meaning

Tn. 5 contds, from p.
Gehe, (XIV), GensCom., 122nd wmtg., para. 13 ibid, Flen. 803rd mtg.,
. 228-229.

Felley (XV), Gen. Com., 127th mtg., pera. 36; ibid, Flen. Part I, Vol. 1,
808th nig., paras. 15-36.

Gele, (IVI), Gen.Coms, 135th mtg., pera. 16, ibid, Flen, Vol. I, 1014th
mtg., PETras. 127-142.

Gehe, (XAVII), Cen.Com., 148th mtz., para. 92, ibid, Plen., Vol. I, 1129th
mtge, paras. 522=354.

1, Por the text, see Gehe, (VII), inmexes, Vol. II, @.1.66, pp. 1=5, 4/2183.
2. The countries which requested inclusion were: Afghanistan, Burma, Egypt, India,
Iudonesia, Iran, Irag, Lelanon, Pakistan, Philippines, Saudi-irabla, Syria

and the Yemen. This question will be referred to hereafter as "The Racial
Conflict in South Afyica”,



of irticle 2(7), but also with when a decision on competence should be takens
However, at this stage the treatment of this debate will be confined to the
former points.

As was to have been expeclted, the South ifrican delegation vigorously
opposed the inclusion of this item on the agenda of the General Assembly. The
South African delegate, lx. Jooste, claimed that the Charter did not confer on

the Organization the competence to deal with this question in any way whatevcr.l

In an effort to drive home his point, Mr. Jooste undertook a long and detailed
examination of the content of Article 2, paregraph 7.

In examining the meaning of Article 2(7), lir. Jooste began by stating what
the South African Yovernment understood by the word "nothing", a word which he
maintained was clear and mequivocal.z He 3a.'§.d.:5

essell [mthtm_,-’ mezns simply that nothing in the Charter, no

provision therein, be it interpreted as it may, shall authorize

intervention by the United llations in the domestic affairs of

a liember State. No possible interpretation of any provision
of the Charter can serve to alter the meaning of the word

*nothing'.

The only exception to this was, he claimed, that contained in the proviso
to Article 2(7), adding that as this exception was specifically stated, all
others were, by the normal canons of interpretation, emluded..4 It was
clearly intended by the founders of the United Nations, he said, that Article

2(7) should have overriding effect.’

1. Geds, (VII), Plen., 381st mtg., para. 9.

2. ibid, para. 15.

5. ibid.

4, ibid, para, 16: Expessi® unuis est exclusio alterius.

Se ibid’ para. 17,
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Turning to the term 'intervene', the South African delegate, referring

to the technical definition of intervention given at the third session of the

General Assembly by the Indian representative ,1 saidxz

This argument was ingenious but entirely misleading.
Dictatorial interference is, under general international law,
an illegal intervention by a state in the affairs of another
affecting the latter's political independence or territorial
integrity. This is the sort of intervention which is proe
hibited by peragraph 4 of Article 2. The word ‘intervention'
is not specifically used in that paragraph, but by necessary
implication the obligation contained therein is the obligation
not to intervene, that is to say, to refrain from dictatorial
interference or intervention in the technical sense. In
paragraph 7 of Article 2, however, the ward ‘intervene' bears
its ordinary dictionary meaning and includes interference.
There is no indication that it must be used in the narrow
Sense.s

To stress his interpretation, he compared the General Assembly with the
Security Councils. That body had, he admitted, power to interfere dictatorially
in the domestic affairs of member statess But the General Assembly did not
have this power. le contimmd:"'

seseIt (the General Assembly) may only make recommendations

and discuss questions or matters within the scope of the Charter.

The word 'intervene' in relation to the General Assembly can,

therefore, only have the wider meaning of interference.

It was evident he claimed, that the terms of Article 2(7) applied to the
whole Charter, and therefore to all the functions of the General Assembly.

Thus it followed that all the functions of the General Assembly in relatiom to
any matters which were essentially within the domestic jurisdiction of a member,

were forbidden. Ir. Jooste mntinmdz4

1. Gehe,(IIT/1), Flen., 146th mtg., p. 226.
2¢ Gede, (VII), Plen., 581st mtg., para. 22,
3. ibid, para. 25.
4, ibid, para. 24.



ssssIntervention must, therefore, be understood to apply to all
the activities of the General Assembly, clearly including the
making of recommendations, the passing of resolutions and the
discussion of matters within the scope of the Charter, If
any of these activities is of such a nature as to amount to
an interference in the essentially domestic affairs of a
lMember State, it is forbidden by Article 2, paragraph 7, of
the Charter. Discussion is one of these activities, but if
discussion amounts to interference in matters of essentially
domestic concern, it is forbidden, and the same applies to
all other activities of the General Assembly.

That discussion did constitute interference in the domestic affairs of

other states was clear, he claimed, from the practice of the Crganization.l

Discussions of domestic problems inevitably had, he said, local political
repercussions which lent encouragement to malcontents and dissidents who
were to be found in every country whether it was badly or well govermed.
Such discussions stimulated intransigence and stultified genuine efforts to
find solutions to problems which often involved the very existence of the
state concerneds

At the eighth session of the General Assembly, the South African delega-
tion, again seeking the deletion of the item from the agenda, made similar

statements which, though somewhet reptide¥) merit quotation. lr. Jooste

said :2

Secondly, the word 'intervene's.sesshas its ordinary
dictionary meaning and includes interference. It camot mean
dictatorial interference, as has repeatedly been alleged, since
only the Security Council can interfere dictatorially when it
concerns a question of the enforcement measures under Chapter
VII of the Charter. Since the Generel Assembly has no compee
tence in this regard, the prohibition not to intervene in a
country's domestic affairs would be tantemount to prohibiting
the Assembly fram doing something which in any case it has no
competence to do, namely, interfere dictatorially.

l. ibid, para. 25.
2¢ Gohe, (VIII), Plen., 435th mtg., pera. 32.

80,



lr, Jooste noted further on in his speech that discussion in the United

Nations could constitute one of the most insidious and effective forms of
intervention of which the Organization was capable, and that it was only
natural that the South African Government, in company with others, should wish
to protect itself from it.>

The South African arguments here are stronz and no ready answer can be
found to thems It cannot be assumed, as it of'ten the case, that South Afyican
argunents concerning domestic Jjurisdiction and intervention are specious and
without foundation. No greater mistake could be made in this respect, and
it should not be overlooked that this extreme position has to a large extent
been forced on the Republic of South Africa because of the failure of the
General Assembly and its committees to evolve some regular procedure whereby
the question of the competence of the United Nations in any perticular matter
could be dealt with first, before the merits of the question are entered into.2
South Afyica had, at the first session of the United Nations, attempted to de-
vise such a procedure, and offered to submit the question of the Assembly's
competence in a similar matter to the Internmational Court of Justice for an
advisory opinion on jurisdiction, but the offer was re;)ected.s

As in the case concerning the treatment of people of Indian origin in
South Aﬁ‘i_.ca., South Afyica continued, despite her earlier defeats on this

point, to object to the inclusion of this item in subsequent agenda, but again,

1, ibid, para. 47.
20 &e m’ Ch&p- m’ ppl 201-2210

5. See supra, peT3e



her objections were always oven'uled.l
In this case, the South African Government's interpretation of the term
'intervene' was supported in the debates on the adoption of the agenda by the

United Kingdom and Australia. The United Kingdam delegate, Sir Gladwyn Jebb

explained his Goverrment's position thns:z

ssse it is the opinion of Her lajesty's Government that,

as a broad general rule, the General Assembly must be said
to intervene in the internal affairs of a llember State when
it not only places an item concerning those affairs on the
agenda, but also proceeds to consider and discuss it and,
whether by means of a formal draft resolution or otherwise,
attempts to indicate to the liember State concerned what
policy it ought to pursue., If such action as that does
not constitute intervention, then it is indeed difficult
to know what the term can possibly mean.

Case 7. The Observance of fuman Rights in the Union of Soviet Socialist Republics.
Leaving now the troubles of South Africa, we turn to those of the coqmmist

bloc, for it too has had occasion to attempt to block inscription of items on

the agenda of the General Assembly. The subject of the observance of human

rights in the U.S5.5.R. was raised in the General Assenbly in 1948 by the

l. See GehAe, (IX), Flen., 476th mtg., paras. 130-152, and 157.
Gelhey (X), Flen., 550th mtg., peras. 261-264 and 267.
G’OJI:LO’ Hs' Pleno’ VOlo I’ 577th mg.’ wal ?5’ 82.125; ibid' Gentcmnl’
107th mtg., paras. 20=27.
Geite, (XII), Flen., 682nd mtg., paras. 68-70; ibid, Gen.Com., 111th mtg.,
para. 52.
Gehey (XIII), Plen., 752nd mtg., para. 31; ibid, Gen.Com., 117th mtg.,

30,
Geliey ixw), Gen.Com., 122nd mtg., pera. 1; ibid, Flen., 80%d mtz.,
. 228=229,
Gele, EJOI), (XVI) and (XVII) as in case 2; see supra, p. 76.,fn. 3.
2e Gole, (VII), Plen., 58lst mtg., para. 91, emphasis added; see also Gels,
(xII), Flen., 682nd mtg., pera. 83. For Australian statements on the

subject see, Geis, (VII), Flen., 38lst mtg., paras. 11l1-1135; and Gele,
(XX1), Plen., 682nd mtg., paras. 75-80.
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representative of Chile., In a letter dated 27th May, 1948, the remresenta~
tive of Chile, invoking Article 14, requested that the item, "Violation by

the U.S.5.R. of fundamental human rights, traditional diplomatic practices and
other principles of the Charter," be included on the agenda for the third session
of the General Assembly. The Chilean representative alleged that certain Soviet
measures taken to prevent Soviet " wives of foreign nationals from leaving the
UsS.34Re either in company with their husbands or in arder to rejoin them,"

violated the Charter provisions on human rights and " could impair the friendly
relations among nations". e further contended that when these measures af-
fected the wives of members of foreign diplomtic missions they violated diplo-
matic practices. The central feature of this case was the separation of the
son of the Chilean ambassador in lioscow from his Soviet-born wife. The son

of the Chilean ambassador hed, while living in loscow, married a Soviet citizen
who, as a result of these Soviet measures, had been denied permission to leave
the country with the family of the ambassador. However, the Chilean representa-
tive to the United Nations contended that he was not raising the matter just
because the son of Chile's ambassador was involved. These measures affected,

he claimed, a large number of allied officials who had married Soviet women
who were subsequently refused exit visas from the Soviet Union.l

Both in the General Committee and in the Flenary Session the Soviet dele-

gation tried to secure the deletion of this item from the definitive agenda,

on the ground that it was a matter of domestic jurisdiction which the United

Nations was not competent to decidc.z During the debate on the adoption of

1, Geds, (II 1/1), Flen., 142nd mtg., p. 106.

2. For the Soviet view, explained in the General Committee, see Geis, (I IIL/1),
Gen. Com., Fart I, 43rd mtg., p. 1l.



the agenda in the Plenary Session, the Soviet delegate, lr. Malik, invoking
Article 2(7), stressed that the matters raised by this item were internal to
the Soviet Union.]' The legislation of which the Chilean representative
complained was, he claimed, enacted in the first place "to mrotect Soviet
wonmen and had been caused by the inimical atmosphere of hatred and mockery
which surrounded Soviet citizens in some countries, including Cln\:l.le.“2 He
maintained that the Chilean request to have the matter included in the agenda
of the United Nations was nothing but an attempt to compel the United Natiomns
to interfere in the internal affairs of a member s‘l;ate.s In this he was sup=-
ported by the Folish representative who maintained that to insert this item in
the agenda would constitute interference in the domestic affairs of a mmber.d'
Their arguments were in vain however for, in a roll call vote, the Soviet pro-
posal to delete the item from the definitive agenda was dnfeated..s

The Soviet protests that this was & domestic matter which the United
Nations, because of Article 2(7), was not at liberty to discuss, "in any
circumstances" were continued during the substantive discussion of the question
during the second part of the Plenary Session,’ but again to no avail, for the

General Assembly adopted a resolution on the au‘bject.'?

1. Gels, (IIL/1), Flen., 142nd mtg., p. 97/08.

2. ibid, p. 98.

3. ibid.

4. ibid, p. 107.

5. ibid, p. 108. Voting: 30:7:17.

Be Gele, (I II/2), Plen., 196th mtg., pp. 151-153.

7« Gehe Res., 285(III); Gede, (II1/2), Flen., 197th mbg., ps 165
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The actual speeches made here are of little help when considering an over
all defintion of intervention, for the Soviet delegate, supported by the repre-
sentative from Poland, merely stated that as the subject was within the domestic
Jurisdiction of the Soviet Union, it could not be discussed, lowever, this
bland statement is itself of considerable importance, For the stand teken here
by the Soviet bloc, in matters which they considered to be wifhin thsir domestic
Jurisdiction, is virtually the same as that of South Africa, They wished to see
it deleted out of hand, without any discussion at all, 1In Soviet minds inclu=-
sion and discussion are Jjust as much intervention as they are to South Africa,
Indeed, it is perhaps worthy of notice, that at the same session, the South
African delegation had not formally proposed the deletion of the item, the
"Treatment of Peoples of Indian Origin in South Africa,"” from the agenda but had
been content at this stage to attempt to have the competence question discussed

in committee, a procedure which was not adopted by the Soviet Union,

Rights

Again, during the third session of the General Assembly, the Communist
bloc tried to rely on irticle 2(7) to block discussion of another item which
it considered to f'all within the domestic jurisdiction of some of its members,
but again without success. This time, the item concerned the Observance of
Human Rights in Bulgeria and Hungary,

During the second part of the third session of the General Assembly, the
Australian and Bolivian representatives presented a joint request to the General
Assembly to include in its agenda the item, "Having regard to the provisions of
the Charter and of the peace treaties (with Bulgaria and Hungery), the gues-
ticn of the observance in Bulgaria and Hungary of humen rights and fundamental

freedoms, including questions of religicus and civil liberties, with special
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reference to recent trials of church 1eadara".1 The subject matter of the item

was enlarged during the fourth session of the General Assembly to include the
subject of humaen rights and fundamental freedoms in Romania as wall.z

At the time of this complaint, none of the states whose conduct was in
question was a member of the United Nations, and the members of the communist
bloc were quick to seize upon this and ask how Bulgaria or Hungary, and by
implication, Romania, could be guilty of breaches of the Glmri;m:n.‘3

The extemsion of the Charter provisions to non-members, today an almost
defunct subject, is covered by Article 2(6), which states: "The Organization
shall ensure that states which are not lembers of the United Nations act in
accordance with these Principles so far as may be necessary for the maintenance

of international peace and security". In order then for this subject to be

1. Initielly the representatives of Belivia and Austalia had each presented
separate requests which were roughly in the same terms, The i
request, presented in a letter dated 16th March 1949, (G.A., (IIT/2),
Plen,, Annexes, p. 31, 4/820) asked that the item, "Study of the legal
proceedings against Cardinal Mindszenty of Hungary in relation to
Articles 1, paregraph 3, and 55, paragraph ¢, of the Charter," be in-
cluded in the agenda of the General Assembly.,

The Aiustralian request, dated 3rd March, 1949, (G.A., (1II/2), Plen.,
Annexes, pp. 31 and 32, 4/821), asked that the item, "Observance of funda-
mental freedoms and humen rights in Bulgeria and Hungary, including the
question of religious and civil liberty in special relation to recent
trials of church leaders, "be similarly included.

These two items being substantially the seme, the twc representatives
agreed at the 59th meeting of the General Committee to their being pre-
sented as a single item, the wording of which is quoted above, For details,
see G,A,, (IID’?), Gen, Com,, 59th mtg., p. Jk4.

2. On the proposal of Austelia, the General Committee altered the title of the
item on the provisional agende to include the subject of Romenia, G.4., (IV),
Gen,Com,, 65th mtg,, para, 73.

3¢ GohAsy (I1I/2), Plen,, 190th mtg., p. 20, per the Yugoslav delegate.
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dealt with under the human rights provisions of the Charter, it would have had to
be shown that the actions of the Governments concerned constituted some threat to
international peace and security,

The delegates of the communist states took the line that the subject dealt
with in the joint Australian-Bolivian complaint was in no way connected with
matters of human rights or with international peace and security., The trials
which had taken place were conducted under the ordinary criminal law of the
countries concerned, and hence were entirely internal to those countries, To
include the item in question on the agenda of the General Assembly would there-
fore, in their opinion, be an interference in the domesti affairs of the states
concerned.

At the third session, the delegate from the Byelorussian S.S5.R., stated that,
in his opinion, inclusion of this item constituted interference in the domestic
affairs of Bulgaria and Hungar,y,l and that the items were concerned with the
ordinary criminal law of the states concerned. 1In this he was supported by

9 Polend™ and Gzechoslovekia,’

the delegatas from the U.S.S.R. ,2 Yugoslavia,
At the fourth and fif'th sessions of the General Assembly, the inclusion of the
item was again opposed on similar gmundae = the matter was domestic and therfore

to include it was to intervene in the domestic affairs of the states concerned,

1. ibid, p. 26.
2, ibid, p. 22,
3, ibid, p. 20,
4, ibid, p. 13.
5. ibid, p. 6.
6. Guh,, (IV), Plen,, 224th mtg,; Poland, paras, 2~6; Czechoslovskia, para. 7;

Ukrg&%% S,8sR., para, 9; ibid, Gen.Com,, 65th mtg., U,S,5,R,, paras, 65-72;
Gesey (V), Plen.,, Vol, I, 284th mtg,, Poland, paras, 138-142; U,S8,S,R., para, 145;

Ukreinien S,5.R,, para. 153.



. It will be remembered that in his speech to the seventh session of the
General Assembly, the South African delegate, lir, Jooste, in an attempt to have
the gquestion of competence decided before the subject of the racial conflict
in his country was inscribed on the agenda, hed stressed the qualifying effect
of Article 2(7) on the whole Charter, In South African opinion, the word
'nothing' meant what it said. 1t is of considerable interest therefore to note
thaet during the agenda debate of the fif'th session, the Soviet delegate took
exactly the same view, and stressed that in no circumstances could the General
Assembly discuss the question of the observance of human rights in Bulgaria,
Hungary and Homenia. The Soviet delegate reminded the members of the Assembly
that certain of their number had endeavoured to justify the discussion of a sim-
ilar item at earlier sessions by reference to Article 55 of the Charter.l But,
he said, that irticle provided no justification for such a course., Apart from
the fact that Article 55 in no way modified the provisions of Article Z, para-
graph 7, it should not be forgotten that at the San Framcisco Conference, it
had been agreed and included in the records of Committee II/3 that nothing
contained in Chapter IX of the Charter, of which Article 55 forms part, could
be construed as giving authority to the Organization to intervene in the dome

estic affairs of the kember Staten.z

Case 9. Ihe Cuestion of Norooco.

The question of the French rule of the protectorate of korocco was
reised at the sixth, seventh, eighth, ninth and tenth sessions of the General
Assembly, At the sixth session, however, it was not included on the agenda,
1, ibid,., paras, 145-151,



and in her speeches opposing its inclusion, France did not raise the question
of competence,

The question was raised again however at the seventh session by a letter
dated 3rd September, 1952, in which the representatives of thirteen states re-
quested that the item, "The Question of Korocco," be included on the agenda.l
The representatives in question claimed that certain measures teken by the
French administration in Morocco were contrary to the Charter provisions on
human rights and to the principle of self-determination, They contended
further that France had violated the sovereignty of Morocco which she hed
undertaken to respect by signing the ict of Algeciras and the Protectorate
Treaty., Finally they claimed that the resultant situation in Morocco was a
"menace to international peace in that part of the torld".?'

France took the attitude, as one might expect, that whatever measures
she might have taken in Morocco were part of her internal affairs, During
the discussion of the item in the General Committee s the French delegate,

M, Hoppenot, said that while he did not intend at this preliminary stegoe, to
take sheltaf in procedural arguments, France considered that any interference
by the United Nations in its intermal affairs was wholly unacceptable and
that therli;on he could not teke part in any discussion of or vote on the
inclusion of this item., Nevertheless the General Committee decided without
vote to recommend the inclusion of the item on the agenda.” The General

1. GeA,, (VII), Annexes, a.i, 65, pp. 1-5, A/2175 and Add, 1 and 2, The States
making the request were: /fghanistan, Burma, Egypt, India, Indonesia, Iran,
Iraq, Lebanon, Pakistan, t’he Philippines, Saudieirabia, Syria, and the Yemen,

2. The situation in question was caused of course by the removal of the Sultan
of Morocco, kohammed V, from his position as Sovereign of the country,

3¢ Gehsy (VII), Gen,Com.,, 79th mtg,, para. 18.
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Assembly without debate included the item on its agenda,’ and referred it

to the First Committee. IFrance, however, took no part in ensuing discussions.
The French delegation informed> the Chairmen of the Pirst Committee that the
"French Covernment could not accept any interference by the United Nations in
its relations with.... lorocco" and that "the French delegationes.. will be
unable to participate in the impending discussions". The attitude of France
could not be clearer. ‘The question of lorocco wgs raised again at the eighth,
ninth and tenth Sessions of the General Assembly. In each case it was ine
cluded on the agenda, there being no objection r.-a:l.s-ed.5 As in previous
sessions however, France refused to take part in any discussions on the
subject.

Case 10, The Tunisian Question.

The statements quoted above in connection with the loroccan Question
were made to cover the Tunisian Question as well. The question of Tunisia
had been raised by the representatives of the same thirteen states, in a letter

. The complaint alleged, invoking irticle 11(2), that

dated 30th July, 1952,
the French authorities had suppressed civil liberties and had violated human
rights and the principle of self-determination. Again, as in the case of
Morocco, it was contended that France had violated Tunisia's sovereignty which

she had undertaken to respect by signing the Protectorate Treaty.

1., Gehe, (VIL), Flen., 380th mtg., para. 202,

2. By a letter dated 4th December, 1952; G.he, (VII), Annexes, Vol. II, a+i.65,
Pe 5, A,/b.l./'?&'?.

3. 8th Session, Geds, (VIII), Flen., 435th mtg., para. 67.
9th Session, Gele, (ng, Flen., 477th mtg., para. 1.
10th Session, Geie, (X), Flen., 530th ntg., para. 270.

4, Gole, (VII), Annexes, a.ie. 60, p. 1-4, A/2152,
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As in the case concerning Morocco, the French delegation refused to take
part in any of the discussions which ensued.® A4s far as France was concerned,
Tunisia was also within her domestic jurisdiction and therefore not open to
United Nations consideration.z

Case 24. The Question of Cyprus.

In the period under review, the Question of Cyprus wys raised at the ninth,
tenth, eleventh, twelfth and thirteenth sessions of the General Assembly. It
was not included on the agenda for the tenth session. At the ninth session,
the United Kingdom strongly objected to its inclusion, bgsing her arguments on
Article 2(7) and while at the last three sessions she did not press her obe
Jjections so strongly, it remained quite clear that in the opinion of the
United Kingdom discussion of a matter which she considered fell within her
domestic Jurisdiction constituted intervention.

The subject was first brought to the attention of the United Nations by
a letter, dated 16th August, 1954, from the Prime linister of Greece in which
he requestisd” the General Assembly to include on its agenda for the ninth
session the subject "Application, under the auspices of the United Nations,
of the principles of equal rights and self-determination of peoples in the
case of the population of the island of Cyprus.® The Greek Goverment stated
that it based its request for the inclusion of this item on the relevant pro-
visions of the Charter and specifically on Articles 10 and 14 and on Article 1,
1. For references, see those cited supra, Case O.

2. This item was included in the agenda for the 8th session, Ge4., (VIII),
Flen., 435th mtg., pera. 67; 9th session, Gels, (IX), Flen., 477th mtg.,
para. l. No objections to inclusion were raised and as in the case of
Morocco, the Irench delegation refused to take part in the discussions
which ensued.

5. For text see, Geis, (IX), innexes, a.i1.62, p. l. .d./2705.
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paragraph 2. The Hellenic Government also specifically reserved the right

to refer to Article 35, paragraph le The issue in question was, of cowrse,
that of the demand of the Greek Cypriots and of the Greek Government for Enosis,
or the Union of Cyprus with Greece, a demand to which the United Kingdom would
not accedes The United Kingdom vigorously opposed the inscription of this item
in the agenda of the General /Assembly. At the ninth session, in the General
Committee, the then Fareign Secretary, Mr. Selwyn Lloyd, stated that the ques-
tion of the Pritish administration of the island of Cyprus fell within the
domestic jurisdiction of Great Britain, and that for the United Nations to
discuss it constituted intervention in owr affairs.® A &iscussion of the
British administration in Cyprus, based on the avowed objective of transe
ferring sovereignty over that island to another member of the United Nations
was, he said,” a violation of Article 2(7) of the Charter so flagrant that

the United Kingdom felt compelled to take a firm stand on the principle
enunciated in that paragraph, lir, Lloyd stated that while some delegations
might consider discussion not to be intervention, the British Government could
not accept such an argument. loreover, in this case, the Assenmbly was beirg
asked not only to discuss, but also to act. It was being asked to transfer the
territory of one country to another.” The British point of view was supported
in the General Committee by the French delegation.? Nevertheless, despite
these objections, the General Committee recommended the inclusion of the item

in the agenda of the ninth session,s a recommendation which the General Assembly

e

le Gehe, (IX), GeneCome., 93rd mtg., para. 2l.
2. ibid, para. 22.

3. ibid, para. 21.

4. ibid, para. 30.

5. ibid, para. 49. Voting: 9:3:3.
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accapted..l

During the discussion of the adoption of the agenda at the plenary meeting
of the ninth session of the General iAssembly lr. Lloyd, while he asked for the
rejection of the recomuendation of the Gerneral Committee more on politicel
grounds, i.e., that inclusion and discussion would not benefit the situation
at all and indeed would tend to exacerbete it, gave a clear statment of the
United Kingdom's views on the subject of inclusion of a matter which it con-
sidered to be within its domestic jurisdiction. Here Mr. Lloyd specifically
stated that in the view of Her lMajesty's Government, inscription of an item
in the agenda of the General Assembly which referred to the domstié affairs
of a Member State corstituted invervention. fﬁh&mre, he made it clear
that in the opinion of the Hritish Government the whole Charter was subject to
the qualification of Article 2(7), a view which as has already been seen he
shared with the Soviet Union, among others., Ie said:z

ssseellt could not be more clearly stated that, whatever

powers of discussion or intervention may be conferred by

other Articles, whatever capacity there may be to receive

information, these do not override Article 2, paragraph 7.

irs Lloyd made it perfectly clear to the General Assembly thet if the item was
inscribed on the agenda, the United Kingdom would not take part in any of the
discussions and would not regard them as having any validity.s

At the tenth session, the General Committee recommended that the item be
not included on the definitive agenda..4 which recmndation was accepted by the

General Assembly, though more on political grounds than on the basis of the legal

1. ibid, Flen., 477th mtg., para. 209. Voting: 50:19:11.
2. ibid, para. 119.

.5. ibid, pera. 121.

4, Geha,y(X), Gen.Com., 102nd mtg., para. 5C.
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argument that inscription amounted to intemntim.l In particular, at this
session, the United Kingdom based her arguments against inclusion on the
political wisdom of such an act and did not, in this instance, rely heavily
on Article 2(7).2
At the eleventh session there were two items on the provisional agenda
dealing with the question of Cyprus. One, proposed by Greece entitled 'iAppli-
cation, under the auspices of the United Nations, of the principle of equal
rights and self-determination of peoples in the case of the porulation of the
Tsland of Cyprus' raised the question of domestic jurisdiction and intervention.®
The other, proposed by the United Kinzdom, entitled 'Support from Greece for
terrarism in Cyprus' did not.*
In the General Committee, the United Kingdom proposed that both these
items might be considered together, and this despite the fact that she considered
the United Nations incompetent to deal with the part of the item proposed by
i‘-reeoe.s
At the twelfth session of the General iAssembly Greece proposed the ine
clusion in the agenda of an item entitled "Cyprus: (a) Application under the
auspices of the United Nations of the principle of equal rights and self-
determination of peoples in the case of population of the Island of Cyprus;
(b) Violations of human rights and atrocities by the British Colonial
1. ibid, Plen., 521st mtg., para. 167; voting: 28:22:10.
2. ibid, pera. 48,
3¢ See Gelhe, (AI), Annexes Vol. II, asie55, pe 1, 4/5120 and Add. 1.
4, ibid, p. 4, 4/5204 and Add. 1.

5e¢ Gehe, (XI), Gen.Com.,, 107th mtg., para. 34; ibid, Flen. Vol. I, 578th mtg.,
paras, l4-15,
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Administration against the Cypriana-“l

In the General Committee the United Kinzdom delegate, lxr. Lloyd, objected
to the inclusion of that item, though he would not have objected, he said, to
a general discussion of the Cyprus Question. The United Kingdom objected
to the item in the form proposed by Greece because, he said, the application
of the principle of selfe-determination was essentially a domestic matter. The
United Kingdom also objected to part (b) of that item not because, lr. Lloyd
explained, the United Kingdom would have any difficulty in refuting the charges
but because one of the fundamental principles of the Charter wus at stake,
Under Article 2(7), he claimed, the United Nations was not competent to cone
sider compleints against the internal administration of a lMember States-

On the proposel of N s the title of the item was altered to 'The
Question of Cyprus' and to the inscription of this the United Kingdom did not
objectcs

In the Flenary session, the United Kingdom stressed that while she did
not object to a discussion of the international aspects of the Cyprus question,
she entirely reserved her position on those aspects of the matter which she
considered fell within her domestic dwiadiotion.q'

At the thirteenth session, Greece proposed the inclusion on the agenda
of an item entitled "Question of C ".5 The attitude of the United Kingdom

was similar to that which she had adopted at the previous session. She did not

1. Gele, (XII), Annexes, 2,i.58, p. 1, A/5616 and 4dd. 1.
2. Gele, (XII), Gen.Com., 11lth mtg., paras. 15-19.

5. ibid, para. 38.

4, ibid, Flen., 682nd mtg., pera. 58.

5. Gehe, (XIII), Armexes, 2.1.68, p. 1, 4/3874 and Add. 1.
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object to a discussion of the interrational aspects of the Cyprus Question
but protested against any intervention on the part of the United “ations in
those aspects of the matter which she contended fell within her domestic
jlrisdiction-l

Thus while at the eleventh, twelfth and thirteenth sessions of the CGeneral
Assembly, the United Kingdom did not stress the element of domestic juris-
diction and consequent illegal intervention to the same extent as she had
done at the ninth, nevertheless she took care to maintain her thesis that
any discussion of her domestic affairs would be equivalent to interwvention
therein.

The objections of the United Kingdom to the inscription of these items
were supported by Australia,” Prance,” Turkey® and the Republic of South
Africa.’ These States all maintained that the General Assenbly was incompe-
tent to discuss the domestic aspecis of this case,

Case 25. The Question of West Irian.

The question of West Irian was under consideration by the General Assembly
from its ninth session onwards. lHowever, it was only at the ninth session that
any prerticular emphasis was laid on the prohibition of intervention contained
in Article 2(7).

The matter was brought to the attention of the United Nations in 1954 by
l. ibid, Gem.Com., 117th mtg., para. 46.

2¢ Geds, (XI), Plen., Vols I, 578th mtg,., peras, 4led4; Geis, (XIII), Gen.Com.
117th mtg., para. 48.

3e Gele, (XII), Gene.Coms, 11llth mtg., para. 54

4e Golay (IX), Flen., 477th mtg., para. 186; Gele, (X), Gen.Com., 102nd mtge,
para. 283 Gele, (XI), Gen.Com., 107th mtg., para. 35; ibid, Flen. Vol. I,
578th mtg., paras. 22-35; Geds, (XII), Gen.Coms., 111lth mbg., paras. 20=22,

S5e Gellay (XI), Flen., Vol. I, 578th mtge , paras 1lGe
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the representative of Indonesia. lequesting that this matter be considered
by the Assembly at its ninth sassion,l he recalled that in 1949 the Nether-
lands had agreed to trensfer 'unconditionally and irrevocably' complete
sovereignty over Indonesia to the Republic of the United States of Indonesia.
In the Charter of Transfer of Sovereignty, special arrangements had been made
respecting the Residency of lew Guinea, or as Indonesia called it, West Irian.
It had been agreed that the political status of this part of the former Dutch
possessions would be settled by negotiations. The Indonesian representative
claimed that the negotiations which had been held since 1950 had led to no
positive results. Indonesia contended that West Irisn was an integral part
of the territory of Indonesia and that as long as this problem, representing
the remnant of Dutch colonisl rule in Indonesia, remained unsolved, it would
continue to be a latent threat to the peace and security of that part of the
world. |

In the Ceneral Committee, and in the General Assembly, the lNetherlands
objected to the inclusion of this item on the agenda, basing her arguments on
irticle 2(7).2 In both these organs, she reserved her rights under that
srticle of the Charter. On both occasions she received the oral support of
France.” The item was, however, included, despite these objections.”
Case 27. The Question of Algeria.

The question of Algeria was first brought to the attention of the United

Nations in 1955, when the representatives of fourteen States requested that

le Gede, (IX), snnexes, asi.6l, p. 1, A/2694.

2¢ Gele, (IX), Gen.Coms., 92nd mtg., paras. 27-30; ibid, Flen., 477th mtg.,
para. 12.

S ibid, Gen.Com,, 92nd mtg., para. 36; 4ibid, Flen., 477th mtg., paras. 53-64.

4 ibid, rare. 02,



this item be included on the agenda for the tenth aessioml Referring to
the Charter provisions on self-determination and to Article 14, those repre-
sentatives stated that "the continuance of the situation (in Algeria) is
creating a serious threat to the peace in the lediterranean area." In ree
questing that this matter be included in the agenda for the tenth session,
they expressed the hope that "full consideration of the Alserian question by
the General Assembly eeses will facilitate a solution which would realize the
national aspirations of the Algerian pecple in accordance with the United
Nations Charter."

The French delegation, as might have been expected, opposed the inclusion
of this item in the agendza. In the General Committee, the rench delegation
pointed cut that Algeria had been part of metropolitan France since 1834 and
that the question was therefore domestic and thus unsuitable for discussion by
the General Assembly. It was cogently pointed out that if the United Nations
were to assume the right to question all frontiers resulting from wars there
would no longer be any security for any llember of the United Nations possess-
ing such ﬁ-ontiersoz

In this instance the French objections to inclusion were supported by the
delegations of Belgium, Colombia, the Netherlands, New Zealand, the United

3

Kingdom and the United States. The American reasons for objecting to

1. Letter dated 26th July, 1955 = Geds, (X), Annexes, a.i.64, p. 1. 4/2924 and
Add, 1. The States concerned were: Afghanistan, Burma, Egypt, Indonesia, Iran,
Iraq, Jordan, lebanon, Lybia, Pakistan, Saudi-irabia, Syria, Thailand, and
the Yemen.

2¢ Gols, (X), Gen.Coms , 10&rd mtg., paras. 2=T4

Se Beﬁitm: ibid, Flen., 530th mtg., paras. 28-40.
: ibid, 525th mtg., paras. 167-178.
The lletherlands: ibid, paras. 108-110.
EE;' z&%a: 1bid, Gen.Come, 1L0&rd mtg., peras. 58=61.
United Kinzdom: ibid, paras, 45-47; ibid, Flen., 529th mtg., paras., 145-160.-
United otates: ibid, Gen.Com., 103rd mtg., paras. 55-56; ibid, Flen., 530th

mtg., peras. 108«113.
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inclusion in this case are of special interest. The United States delegate
noted that Algeria was, in French law, an integral part of the French Republic
and that by its very terms the request for inclusion sought United Nations
action to alter that state of affairs. It was clear, Mr. Cabot Lodge said,
that the sponsors of this item sought Assembly sanction for a course of action
intended to bring about fundamental changes in the French Republic. There-
fore, in American opinion, the proposed item, viewed in the context of the

proposed action, fell within the prohibition of Article 2(7).

The General Committee recommended the General Assembly not to include
this dtem on its agenda,’ a yecommendation which was not accepted in plenary
8058:’.0!1-2

At subsequent sessions of the General Assembly the French delegation some-
times opposed the inclusion of this item, and sometimes did not. IHowever, on
each occasion she made it perfectly plain that she did not consider the United
Nations competent to discuss, of its own volition, her domestic affeairs and
that it was able to do so was entirely due to French co-operation. Albeit that
France on occasions found it convenient to discuss the matter in the General
Assembly, she did not waver from her essential position that uninvited
discussion of domestic affairs constituted intervention therein.®

l. Gele, (X), Gen.Com., 10%rd mtg.,, para. 68«
24 1bid, Elen-, 530th mtg., paras. 219 and 223,

5. See Geie, (XI), Gen.Com., 108th mtg., pera. 2; ibid, 12th session,
11lth mtg., para. 51; d4ibid, 13th session, 117th mtg., para. 423 ibid,
14th session, 12lst mtg., paras. 25«27; ibid, 15th session, 127th
mtg., para. 42; 4ibid, 16th session, 1356th mtg., para. 38; See also
the objections of South Africa « Geds, (XI), Plen., Vol. I, 578th mtg.,
paras. 49=50; and of iustrelia - G.4., (XIII), Gen.Com., 117th mtg.,

para. 43.
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Case 30. The Question of Hunrerv.

In 1956 the Genéral Assembly met in emergency session to consider the
situation which had arisen as a result of the Hungerian mising. This emer-
gency session had been called by the Security Council because it had been unable
to deal effectively with the matter due to the exsrcise of the veto ;mwer.l

The inclusion of this subject on the agenda of the second emergeicy spe-
cial session of the General Assembly was vigorously opposed by the Kadar regime
in Hungary and by the Soviet Union. 1}r. Janos Kadar, who had replaced Mr.

Imre Nagy as Fremier of Hungary, sent a cablegram to the Secretary-General of
the United Nations protesting the inclusion of this matter on the agenda. IHis
government, he said, protested against the discussion of this, a domestic

ma.ttqr.z A similar stand was taken by the Soviet Union in the debate on the

adoption of the agendas®

Consideration of this matter was continued at the eleventh regular session.
Again however, the inscription of this item on the agenda was opposed by the
communist countries. The U.S.5.R., Hungary and Czechoslovekia all claimed
that the United Nations was not competent to deal with this matter and there-

4 5

fore could not include it in the agenda. Nevertheless it was included.

At subsequent sessions the inclusion of this item was opposed by the

l. See S5.Cs, Res, of 4 November, 1956 - 3.C., 1lth Yr., 754th mig., para. 70,

2¢ GelAsy (ES-IT), Ammexes, e«is5, pe 3, /3511

3¢ Gele, (ES-II), Flen., 564th mtg., paras. 10-17.

4e UsSeSeRe = Golia, (XI), GeneCom., 106th mtg., pera. 1l; ibid, Plen. Vol. I,
576th mtg., paras. 141-2; [Hungary, ibid, para. 154-5; Czechoslovaekia, ibid,
Gen.Com., 106th mtg., pera. 14; ibid, Flen., 576th mtg., paras. 168«0.

5. ibid, para. 206.
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commmnist vloc for the same reasons.”
Fost e Case

Since the publication of the last supplement to the Repertory of Fractice
of United Nations Owgans four more cases have been raised in the United Nations
to the inclusion of which objections have been reised on the grounds of irticle
2(7)s These oases are those of Tibet, Cnan, Angola and Southern Fhodesiss

i, The Case of Tibet:
When, at the fourteenth session, the oppression of the Tibetans Wy the

Chinese Governuent was raised in the General issembly, the Communist bloc, as
was to have been expected, opposed its inclusion in the agenda. These states
maintained that the actions of the Chinese Government in Tibet were a purely
donestic matter and therefore mot £it for United Nations discussion. This
attitude was maintained every time the Tibetan question was raised in the

Le Bulgaria: Geie, (IV), GensCom., 128th mbg., para. 45,

¢ ibid, 12th session, Cen.Com,, 112th mtg., pare. 7;
ibid, Plen,, 684th ntg., para, 35; ibid, 15th session, Gen.Com,,
117th mtg., pare. 52; 1ibid, Flen., 752nd mtg., paras. 90-95, ibig,
14th session, Gen.Com,, msthmg., para. l4.

¢ ibid, 12th session, Gen.Coms, 112nd mig., peras. S-&; ibid,

» 684th mtg., paras. 5«93 ibid, 1l5th session, Gen.Com,, 117th
mtge » paras. 49-50; ibid, Flen., 752nd mtg., paras. 58«74; ibdd, l4th
sesaion, Flen., 848th mtg., para. 1223 ibid, 15th session, Cen.Com.,

128th ntg., para. 543 41bid, Flen., fart I, Vol., 1, 868th mtg., peras.
152-1623 ibid, 16th session, Gen.Coms, 157th mtg., para. 5; ibid,
Flen. Vol. 1014th th-, Pare. 206,

¢ ibid, 15th session, Gen.Com., 117th mtg., para., 54; ibid,
session, Cen.Com., 128th mtg., para. 4l,
U, 3 4bvdad, 12th session, Gen.Com., 112nd mtg., para. 5; ibid,

seasion, Gen.,Com., 117th mtg., pera. 61; ibid, Flen., 752nd
‘mbg., paras. 76-89; 1bid, 14th session, Gen.Coms., 125th mtg.,
para. 253 1bid, Flen., 844th utg., para. 42; ibid, 15th session,
Gen.Com,, 128th atg., para. 293 4ibid, 16th session, Gen.Coms,
156th ntg., para. 52.
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United Nations. This view also found some support among western States who were
not sure of the legal status of Tibet and were inclined to view any discussion of
this matter &8s intervention in the domestic affairs of Ch:h:a.l

ii. The Case of Oman.

At the fifteenth session of the General Assembly the question of Dritish
assistance to the Sultan of lMuscat and Oman was brought up. It was contended by
those who souzht the inclusion of this item in the agenda of the General Assembly
that the United Kingdom was guilty of aggression against the State of Oman. The
United Kingdom objected to the inclusion of this item on the Assembly's agenda
because she contended there was no such thing as the sovereign State of Ommn.

The United Kingdom, her delegate maintained, was engaged in helping the Sultan
to put down an insurrection against his authority. This insurrection and the
help which the United Kingdom was giving in suppressing it were, the United
Kingdom maintained, internal affeirs of the Sultan of Muscat and as such outwith
the competence of the General Assembly.>

1, UsS.8.Rs Gede, (XIV), Gen.Com., 124th mtg., para. 15; ibid, Plen., 826th mtg.,
paras., 77-78; 1ibid, 15th session, Cen.Com., 127th mtg., para. 48; ibid, Plen.
Part I, Vol. 1, 898th mtg., para. 86; 4ibid, 16th session, Flen., Vol. I, 1014th
mtg., paras. 1l6l-162.

¢ ibid, 15th session, Gen.Com., 127th mtg., pera. 53.
Czechoslovakia: ibid, 14th session, Gen.Com., 124th mtg., paras. 28-29; ibid,
16th session, Gen.Com., 136th mtgz., para. 45.
Romania: ibid, 14th session, Gen.Com., 124th mbg., paras. 35-56; ibid, 15th
session, Gen.Com., 127th mtg., para. 58,
France: ibid, 1l4th session, Gen.Com., 124th mtg., para. 48.

Africa: 1ibid, paras. 20-24,
Beﬁinm: ibid, para. 355 voted for the inclusion of this item but with reservations
as to the gquestion of competence.
U.Le: had similar doubts on the competence of the United Nations to discuss the
matter, but nsvertheless supported its inclusion; see ibid, 14th session, Gen.Com.,
124th mtg., paras. 25«-27; ibid, 15th session, Gen.Com,, 127th mtg., para. 5l.

2¢ Gele, (XV), Gen.Com., 15lst mtg., para. 2. This iten was again included on the
agenda of the sixteenth and seventeenth sessions, but the question of competence
was not greatly stressed.
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iii. Angola.

The next 'colonial' territory to come under the serutiny of the General
Assembly was Angola. Like Algeria, this African possession of Fortugal had been
made, under the Portuguese constitution, an integral part of Fortugal. Thus, when
at the fifteenth session a raquest was made for the General Assembly to consider the
situation in that territory, Portugal objected claiming that the General Assembly
was prohibited by Article 2(7) from discussing her internal affaira.l

iv. Southern Rhodesia.

The question of Southern Rhodesia was raised at the sixteenth session of the
General Assembly. However, while the United Kingdom opposed the inclusion of this
item on the agenda, it was not principally because of Article 2(7). lNevertheless,
it appeared from the substentive debates that she did not consider the General
Assenbly competent to deal with the matter.>
(b) The Technical Definition of Intervention.

By contrast with the substantial volume of practice in support of the road
or non-technical defiinition of intervention, there are relatively few statements of
the opposing point of view. TFurthermore such statements as there are vary cone
siderably. Some States were willing, far example, to allow discussion of domestic
matters and the adoption of certain types of recommendations thereon. However,
only three - Egypt, Greece anl India - espoused the full technical definition which
would allow virtually the adoption of any recommendation. It is indeed evident

that few States on this side ware willing to take up the highly complex question

1. Gebe, (XV), Gen.Com., 134th mtg., para. 10; ibid, Plen., Part II, 966th mbg.,
paras. 10-1l; ibid, 16th session, Gen.Com., 135th mtg., para. 15; ibid, FPlen.,
Vol. 1, 1014th m‘bg., Pra. 6l.

2¢ Golia, (M). Gen.Com, , 146th mtg., paras. o=63; d4bid, Flen., Vol. III, 1109th lﬂbg-,
paras. ld4-16, At the seventeenth session, the United Kingdom refused to take
pert in the vote on the proposals before the Fourth Committee because she con-
sidered it to be incompetent to deal with the matter.
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of the nature of intervention and its relationship to Article 2(7). liost of the
States which voted in favour of the items to which objections were made preferred
to base themselves on the claim that the matter was not domestic anyway and so no
question of intervention arose.

Case 2. The Treatuent of People of Indian Origin in the Republic of South Africa
During the debates on whether or not to include this subject on the defini-

tive agenda of the various sessions, there were, surprisingly enough, few occasions
on which a delegate took up, at this stage, the arguments of South Afyrica that even
to discuss a domestic matter constituted intervention in her domestic affairs. On
each occasion that delegate was, notumaturally, that of India.

During the debate on the adoption of the agenda for the first part of the third
session of the General Assembly the Indisn delegate, Sir DBenegal Rau, put forward
the argument that the word 'intervene' as used in the Charter bore the well-defined .
meaning it had in general international law, namely that of dictatorial inter-
ference in the affairs of other States.® Thus, in his opinion, if the General
Assenbly were to discuss a matter and were to make certain recomnendations thereon
which might help the governments concerned to find a solution to the particular
problem, such action could not be called intervention. In his reply, Mr. Louw
dismissed this argument as a legalistic quibbling.>

At the tenth session the Indian delegate, Mr. Sen, took up the same lire of

reasoning. Ile w.:l.d:‘vJ

sesees Initiating discussions and bringing about recommendations for the
purposes mentioned in the Articles which I have read (Arts. 15(1), 14,
55 and 56), do not, in my view, and camnot in the view of any reasonable

L Gehe, (III/1), Plen., 146th mbg., p. 226.
2. ibid,
8¢ Gede, (X), Plen., 550th mtg., paras. 2512,



person, amount to intervention in the damestic affairs of a state.

sssssthe prohibition against intervention which has & technical
meaning in matters essentially domestic camnot possibly rule out
discussion and recommendation and other functions prescribed in the
Charter in relation to matters touching on fundamentel human rights.

At the eleventh session, this line of argument was further elaborated by
j 4

Mr. Menon who said:

Case

w dﬂlegation has alm argmdoa-c.ootlmt debate in terms of
the Charter is not intervention. Ve are not interventionists.
If you want interventionists, look beyond us. We do not ask for
interventions

What has the Assembly done in these various cases? It has
merely asked, requested in many cases and called upon South Africa
in other cases to observe the provisions of the Charter. One of
the obligations that rests upon Member Nations here is to draw
attention to infringements of the Charter when they are such grave
infrinzements as to violate human freedom in the way it has been
?1018.1'-0&. esmon

Ve are told that all this is domestic legislation. I cannot
agree more., Under the Charter of the United Nations and in view
of the composition of the Organization « that is to say we are a
concert of sovereign Covernments - there is no way of implementing
any international decision except by domestic legislation. If it
were true that Article 2, paragraph 7, went so far as to say that
nothing concerning domestic legislation could be discussed or
argued here, it would mean that we could not debate any subject,
because all the peoples of the world today are under one sovereign
State or another. They are all bound by the laws of sovereign
Statess Therefore, we would not be able to discuss anything.
How could we, for exmmple, discuss disarmament, a question cone
cerning which we are asking other 3tates to cut down their arms?
We are criticizing their policy on this question. Such an
interpretation would make a mockery of Article 56+ That /rticle
would have no meaninz if it meant that, as a result of violations
of paragraphs a, b and ¢ of Article 55, no action could be taken
under Article 56e sesses

11, The Question of the Racisl Conflict in South ifrica.

The position adopted by the South African Government on this topic was the same

1s Gehe, (XI), Flen., Vol. I, 577th mtg., paras. 155-4, 148=50; see also Gele,
(xv), Plen., Part I, Vol. 1, 898th mtg., para. 46-47.
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as that adopted in the previous item, and in tuwrn was opposed by the same arguments,
i.e. that the matter was not domestic, and that in any case to discuss it did not
amount to intervention. The principdl statement of the doctrine that discussion
does not amount to intervention was this time made by the Chilean delegate, lr.
Santa Cruz, during the seventh session. In reply to M. Jooste's contention that
the United Nations was not competent to deal with the matter in any wey, lMr. Santa
Cruz took up the point made by the South African delegate, that according to the
records of the San Francisco Conference, it had teen agreed in Committee IL/3 that
nothing in Chapter IX would authorize the United Nations to intervene in the
domestic affairs of a member, He said:”

sesssFfurthermore, when the decision states that this provision cennot
be interpreted as authorizing interference in the internal affairs of
States, it means thet the United Nations cannot oblige a State to take
steps, either separately or jointly to achieve the purposes of Article
55 of the Cherter. It camnot, however, have referred to the powers
of the issenmbly to discuss the conduct of a State in relation to funda-
mental humen rights and the other obligations which flow from Articles
55 and 56 and to make recomnendations thereon, for that would have
been tantamount to ignoring the express provisions of Articles 10

and 14 of the Charterscees

This interpretation, furthermore, is the one which the General
Assenbly and the other organs of the United Nations have consistently
accepted. The General issembly and the Economic and Social Council
have on many occasions discussed infringements of fundemental human
rights affecting countries in all geographical areas and in all
political sectors, including the Union of South Africa. They have
dealt with the infringements resulting from the existence of slavery
in some countries, with charges of forced labour, with raciel dise
crimination, with infringements of trade union rights, And they
have made recommendations to Member States addressed, it is true,
not to individual countries but to groups of countries - which is
the same thing - regarding the national measures which might be
adopted to ensure full employment or raise the standard ofﬁlivixg
of the people of those countries or throughout the world,

1. See infra, Chap VI, p.156.
2¢ Gehe, (VII) , Plen., 38lst mig., paras. 102-105,

5. VWhile it is not strietly relevant to the topic under discussion, one other
speech made during the agends debate of the seventh session deserves notice,
for it is a good example of the reluctance of many of the delegates to
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At the tenth gession of the Ceneral Assembly, the Indian delegate, iir. Sen,
repeated subgtantially the views he had exwessed during the discussions of
whether or not the item, the treatment of people of Indian origin in the Union
of South Africa, should be included in the agenda of the seventh session, bub

without significant ndditioml

Case 8. Qbservance of Human Rights in Bulgeria, Hungary and Romania.

At the third session of the General Assembly the Soviet bloc request for
the exclusion of the Jjoint AustralianeBolivien item concerning human rights in
Bulgaria and Hungary from the definitive agenda was opposed, inter alia, by the
United States.z Apart from contending that the subject matter of the item was
not domestic the American delegate stated that in his view Article 2(7) daid not
prevent discussion of the item as it stoods Discussion, he contended, could not
normally be construed as intervention within the meaning of Article 2(7) but
added that any further action by the General Assembly would have to be examined

on its merits and in the light of the relevant frticles of the Charter.

Fn. 5 contd, from p.
consider the legal aspect of many matters and their tendency to rely entirely
on the moral one. At the seventh session, GeAe, (VII), Plen., 581lst mtg.,
para. 118, the Iragi delegate, Mr. Al-Jamali, seid that he did not wish to
see the issue of inscription decided on the basis of "small legalistic
matters,” or by "legalistic routine procedural ways." This is a typical
example of the approach of many delegates to the problem of the inelusion
of subjects on the agenda of the General Assembly. Over and over again we
hear the same argument: "Let us not be tied down by the legal aspect of
the matter". Many, like lir, Al-Jamali, seem to think that because a
subject is of international concern, the United Nations in its present
form is competent to deal with it. This, of course, if not necessarily
80« The United Nations, like any other body corporate, is bound by the
terns of its constitution, the application of which is a matter of law.

le Gehey (X), Plen., 550th mtg., para. 265.
2. Geds, (II1/2), Plen., 189th mtg., p. 12.
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Case 24. The Cyprus Question.
At the ninth session of the General Assembly the view that discussion did

not constitute intervention was espoused by the Canadien delegation, though it

too refrained from giving support to the full technical definition. On this

occasion the Canadian delegate, Mr, Martin,saids

In ow Jjudgement the generally accepted interpretation of
the Charter does not preclude the inseription of the Cyprus item.
From the past voting record of our delegation, I think it is clear
that we have consistently taken the position that the General
Assembly has very wide competence to discuss. Although Canada
has always supported in principle the right to discuss matters of
international concern, we have reserved the right to oppose any
item which we think should not at a given time be discussed.

Greece, however, gave support to the full technical dafinitian.z

Case 27: The Algerian Question.

In the General Committee French obJections to the inclusion of this item on
the agenda were answered by Egypt which supported the technical deﬁ.nition.s
Later, in the plenary debate on the adoption of the agenda, support for the
inclusion of this item was given by Thailand and India.

Thailand put forward an interesting definition, but like the United States
in similar ecircumstances, refrained from giving outright support to the full
technical approach. The Thal representative said4 that the United Nations would
only be going beyond its power if it were to recommend intervention; i.e., whether
or not the United Nations, through the General Assembly, could be said to be intervening

1. Gehe, (IX), Flen., 477th mig., pera. 211. On this occasion Canada voted for
the explusion of this item from the agenda, but for political reasons.

2¢ Golay (IX), Gen.Com., 95rd mig., para. 40; see too the statement of the Indian
delegation Gede, (X), Flen., 521st mtg., para. 129,

8¢ Geds, (X), Gen.Com., 105rd mtg., paras 16.
4, Gohs, (X), Plen., 529th mtg., para. 185.
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in the domestic affairs of a particuler State depends on the type of action re-
comnended. From this it would seem that the essential characteristics of
intervention are to be found, not in the outward foarm of the action, but in its
substance. Ie stressed that the French Govermment had no need to fear the out-
come of such a discussion, for it would only consist of "an exhortation to a
peaceful adjustment of the situation, such as an appeal for direct negotiations

between the parties concerned". In explaining his views the Thai representative

saidst

Such a discussion in the General Assembly is not an action

in the sense of the Charter and is therefore not intervention
in the sense of Article 2, paragraph 7, nor is it a require-
ment to submit the matter to settlement under the Charter,
Article 10 of the Charter says that 'the CGeneral Assembly may
discuss any question ar any matter within the scope of the present
Charter,' while Article 2, paragraph 7 says, in effect, that such
provisions do not authorize the United ilations to intervene. In

the the eral discuss, but not to ree
commend intervention.

The stress placed by the Thai representative on the substance of the proposed
action by the Ceneral Assembly rather than on its cutward form was taken up and

more fully elaborated by the Indian representative. Mr. Menon, in denying that

discussion per se constituted intervention, aaid:2

In presenting the views of my delegation on the present
discussion of the inclusion or noneinclusion of the question of
Algeria in the sgenda, we desire, in order that there be no
misunderstanding about it, to restate what we are addressing
ourselves t0ssses

The item proposed for the agenda is, 'the Question of Algeria.'
There are no draf't resolutions, there are no proposals in regard
either to condemmation of the French policy or in support of
Algerian independence; there are no draft resolutions which

l. ibid, para. 154; emphasis added. See also the statement of the Liberian
delegation, ibid, 530th mtg., para, 106.

2. 1bid, 550th mtg., paras, 114-141.
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call for the United Nations to take any action by way of inter=
vention or to call upon the French Government to submit to United
Nations authority in this matter. The pwrposes before us are,
therefore, extremely limited and specifie; that is, to discuss
the question, to take into consideration & 'situation' which is
very clearly set out in the Charter as different from 'disputes’
or different from war, conflict etcse That a 'situation' exists
in Algeria is not denied by anybody, and all that we have before
us is the consideration of the 'iAlgerian question'sseeess

(Pera. 159).....151: us first take the words 'authorize the
United Nations to intervene.' No authority is being sought at
the present moment from the United Nations far intervention.
First of all, there is no seeking of any authority. All that is
being asked for is the inscription of an item, to consider a ques-
tions Authority for intervention is not being sought. Secondly,
if, after inscribing the item, we discuss it, it is the submission
of my delegation that the discussion of an item is not intervention.
If that were so, we would discuss no subject here in the United
Nations, because all of us here are sovereign States, and by
definition all authority lies within the territorial limits and
the legislative, exzecutive and Jjudicial organs of our countries.
So if discussion in the United Nations were intervention, it
would be governed by frticle 2, peragraph 7, and this would ree-
duce the Charter to an abswrdity. If there was a motion before
the United Nations to take collective action, or %o iapose sanctions,
or anything of that kind, then it could be argued as a matter of inter-
vention. Then the question would arise as to whether the Article is
applicable or note At the present moment, there is no request for
giving any authority to anybody, and there is no request for intere-
vention. It is the submission of my delegation that discussion
of an issue is not intervention. Who are we to say that publie
discussion of such complex problems is not likely to aseist in
solutions?

seess We believe seriously thut consideration by the United
Nations, or even a decision to consider by the United Nations, would
be an aid to coneiliation, and not a hindrances. Thus there is no
intervention and no request, much less any seeking of authority
to intervene. Intervention is an aet, and there is no act taking

place in this matter, an act which intrudes the personality of the
United Nations :Ltrl’-g the ton‘:l.tu'z CONCEeINEUssone

We are not requiring anybody to submit to settlement. We
have not in any of these questiors, whether it concerns South
Africe or Tunisia or Morocco or West Irian. VWhat we have said
is: please try to get together in order to resolve these problems.
We should like these things to be considered in terms of the proe
visions of the Charter and of the Universal Declaration of Human
Rights. We should like you to take into account the fact that



people outside are disturbed by this and so on.]'

2+ The Apparent International Consensus of Opinion.
In drawing eny conclusions from the agends debates it must be remembered that

debate on the inclusion of an item on the definitive agenda, the inclusion of
which has been recommended by the Ceneral Committee is limited by the rules of
procedure to three speakers for and three against.z Thus any conclusions vwhich
can be drawn from these debates are based on minority views.

Viewing each of the ballots on the inscription of items on the agenda,
.tndiviﬁua.ll,y, in none of them is there a majority for or against the proposition
that discussion of a domestic matter constitutes intervention in the domestic
affairs of the State concerneds In those cases where an item was included despite
objections based on Article 2(7), the majority of States was of the opinion that
the matter was not domestic and so no need to consider the question of interven-
tion arose for theme Where inclusion was rejected, it was =o more for politicel
reasons than for legals In fact, comparatively few States have taken a definite
line on this questions

With these gqualificetions in mind the ballots on inclusion of items on the
agenda mey be looked at collectively. If this is done it is clear that of the
States which have given serious thought to the definition of intervention in the
context of the United Nations Charter, a mo jority have expressed themselves as of
the opinion that even discussion of the domestic affairs of a particular State
constitutes intervention end a fortiori, they consider any recamsendation vhich

1l. This statement of the problem, though in meny ways clear, to a certain extent
obscures the issue, Other nations may be disturbed by certain happenings
inside the territory of another state, but does this confer competence on
the United Nations?

2+ Rule 23.
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deals therewith as similarly tainted. The majority have not been willing to
adopt the techmical definition of intervention championed perticularly by India.

The treak-down of this majority is of considerable interest, for it appears
that about an equal number of commmist and western or westernealigned states
have upheld the non-technical definition of intervention. In all nineteen
States supported this view in the agenda debates, the composition of which was
as follows: DBulgeria, Byelorussisn S.3.R., Czechoslovakia, Hungary, Poland,
Romania, Yugoslveia, U.S.8.R., Australia, Belgium, Colombia, France, Netherlands,
New Zealamd, Fortuzal, Republic of South Africa, Turkey, United Kingdom and the
United Statess To this can be added also Albania and the Ukrainian S.S.R., which
in substantive debates strongly supported this point of view. The fact that this
view is held on both sides of the iron curtain lends considerable wight to its
validity.

Againat this line up of States can only be put eight rmetions: Canada, Chile,
Egypt, Greece, India, Liberia, Thailand, and... the United Statess (The United
States has rather been trying to have the best of both worlds, for she has
supported both points of view.)

Thus there does not appear to be much doubt, if attention is focused om the
debates on the adoption of the agenda, where the weight of opinion lies. TFew
States appear to be willing to allow the General Assembly to discuss a domestic
matter. On the contrary, the majority appear to view such aciions with cone
siderable disfavour and to treat them as emamples of United Nations intervention.



CMEEE Ve
In Evaluation of the Two Interpretations.

From the debates on the adoption of the agenda in the General Assembly,
it is clear that the nonetechnical or troad interpretation of the word
Yintervene'! is favoured by more States than the technical or narrow. Now
it is necessary to evaluate this interpretation and to see whether it is
really concomitant with the actual terms of the Charter, taken as a whole.
To do this it is necessary to look first at the principles of interpretation
which can be applied to a multilateral treaty of this type. The United
Nations Cherter is a many faceted document,® but above all it is a multi-
lateral treaty and whatever force and effect the United Nations has in any
capacity depends on the interpretation of this treaty.

1. The Principles of Interpretation Applicable to Treaties.
In the opinion of Lord lMclNair, there is no part of the law of treaties

which the text writer apmroaches with more trepidation than the question of
interpretation.z Interpretation of treaties is a subject frought with con-
troversy, in which there are verious 'schools' of thouzh as to what element
should predominate, some of which are complementary, many of which are
matually exclusive. "There are no precise rules of customary or cone
ventional International Lew concerning the interpretation of treaties.">
There is a wealth of signposts and guides as to how one should go about the
task of interpretation. These, however, lead in themselves to no easy auto-

matic answer for they frequently point in different directions. Indeed taken

l. Supra, Chap. I, p. 2.
2. McNair, The Law of Treaties, (Oxford, 1961), p. 564

Se ggammu“! M} ’ Op-cit. Pe 950.
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as a whole the principles and rules of interpretation, together with the
views propounded by eminent publicists, are conducive to the view that the
interpretation of treaties is a subjective matter rather than one guided
by objective criteria. Views on the correct way in which to interpret
a treaty are so diverse that the impression is often gained that the
various rules and principles are merely recited in order to provide some
theoretical foundation for a conclusion otherwise arrived at.l

Lord lcllair defines the task of interpretation as "the duty of giving
effect to the expressed intention of the parties, that is, the intention as
expressed in the words used by them in the light of the swrrounding circum-

atances."z This, however, is only one of a number of possible approaches

to the problem.
Sir Gerald Fitzmaurice points out that there are, in fact, three
different approaches to the task of interpretation.” He refers to them
as the 'intentions', the 'textual' and the *teleclogical’ schools. In the
intentions school,” it is considered that the "prime and anly legitimate

object of interpretation is to ascertain and give effect to the intentions

l. On the Realist approach to interpretation in general, see s, Statute
Interpretation In A Nutshell, 16 Can.Ber Rev., pe. 1, (1838); and also,
Lauterpacht, Restrictive Interpretation and the Principle of Effective-
ness in the Interpretation of Treaties, 26 B,Y.I.L., pp. 55=55, (1949);
at p. 55 he says: "It thus appears that the importance of the rules of
interpretation is limited in the sense that when used by the Court, they
are not necessarily the decisive factor in reaching the decision and
that a decision reached by reference to what is generally described as
a rule of interpretation is of'ten arrived at without any specific mention
of the rule in question.,”

24 wi‘m’ OPe cit., Pe 565,

5. Fitzmaurice, The Law and Procedure of the International Cowrt of Justice:
Treaty Interpretation and Certain Other Poimks, 28 B.Y.I.L., p. 1-2, (1951);
hereinaf'ter referred to as "Fitzmaurice, 1951."

4, ibid.
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or presumed intentions to the parties”. In the textual school, the "prime object
is to establish what the text means according to the ordinary or apparent signi-

fication of its terms".>

In the teleological school, "it is the general pur-
pose of the treaty itself that counts, considered to some extent as having, or
as having come to have, an existence of its own, independent of the intentions
of the framers. The main object is to establish this general purpose and
construe the particular clauses in the light of it: hence it is such matters
as the general tenor and atmosphere of the treaty, the circumstances in which
it was made, the place it has come to have in internmational life, which for
this school indicate the approach to Mtermtatim“.z

The choice between these three "schools" is made more difficult because
of the controversy over whether or not the 'rules' of interpretation are use=-
ful or merely a hindrance; over whether the intentions of the founders are
relevant or not; and how these intentions are to be ascertained.’

Reliance on the intentions of the parties as the principal guide to inter-
pretation, is a principle derived from private contract law and epplicable here
because in byegone days most treaties were in the form of bi-lateral, inter-
state contracts. However some people argue that this principle cammot be
applied to the modern multilateral treaty. It is argued that numerous factors
make the intentions of the parties, in such multilateral treaties, irrelevant.
These factors include "the haste and confusion in which multilateral conventions

are of'ten drawn up, the mixed aims, motives, interests and ideologies of the

1. ibid.
2. ibid.
e ibid, PPe Semdeq



countries represented at the drafting conference; the fact that many of
those 3tates which took a share in the framing of the convention subsequently
fail to become parties to it, while on the other hand meny States which took
no share in the framing do become parties by subsequent accession; the faect
that States may accede to these conventions many years after they were origie
nally drawn up, when the exact intentions of the fracers, even if ascertainable
at all, have become overlaid by a long rrocess of practice and application,
and thot a position may well have been reached in which the mjority of the
actual parties to a convention are states which did thus accede and had no
handinthawigiml&mﬁim".l

Bven if it is acceptod that the intentions of the framers of a multi-
lateral treaty must be decisive, there is no easy guide to the ascertainment
of those intentions, Are they to be found in the words used thereim, and in
those words alone? Vhat attention should be paid to the "swrrounding circune
stances? What are 'swrounding circumstences'? 7o what extent can the
frevesux préperatoires be consulted?”

These and similar questions indicate the subjectivity of the entire matter
of intermretation., ‘Yhich ever view is taken will depend very much on one's

ls ibid, This is particularly true of the Charter of the United Nations,

2+ These and other considerations are highlizhted by the separate and dissenting
opinions appended to the advisory opinion of the I.C.Js in the matter
concerning 'Certain expenses of the United Nations (Artiele 17, paragraph
2 of the Charter), Advisory Opinion of 20 July 1961: I.C.J. Reparts 1962;
Pe 1513 in particular see the opinions of Sir Percy Spencer p. 184 et seq;
Sir Cerald Fitsuaurice, pp. 201-200; Judge Koretsky, p. 268, pora. 5 and
Judge Winiarski, pe 250,
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predispoaition.l
One of the most coherent expositions of the principles applicable to

treaty interjpretation is that of Sir CGerald Fitzmaurice, in two articles

in the Dritish Year Book of International Law,z in which he sets out the

principles of interpretation which have been followed by the International
Court of Justice and its predecessor, the Permanent Court of International

Justice. According to Sir Gerald, the International Courts have tended

to follow six principles, which are:’

I. The Principle of Actuality (or Textuality). Treaties are to
be interpreted primarily as they stand, and on the basis of
their actual texts.

II. The Principle of the Natural and Ordinary lMeaning. Subject to

Principle VI below, where applicable, particular words and
phrases are to be given their normal, natural and unstrained
meaning in the context in which they occur. This meaning can
only be displaced by direct evidence that the terms used are to

be understood in another sense than the natural and ordinary

one, or if such an interpretation would lead to an unreasonable

or absurd results Only if the language employed is fundamentally
obscure or ambiguous may recourse be had to extraneous means of
interpretation, such as, consideration of the surrounding
circunstances, or travdaux pre toires.

III. The Principle of Integration. Treaties are to be interpreted
as a whole, and particular parts, chapters or sections alseo
as a whole.

e e

l. The followinz works may be consulted on the subject of the interpretation
of treaties: Mclair, The Law of Treaties, Part IV, p. 345; Fitzmaurice,
1951; PFitzmaurice, The Law and Procedure of the International Court of
Justice, 1951-54: Treaty Interpretation and Other Points, 55 B.Y.I.L.,
Ps 203 et seq., (1957), hereinafter referred to as Fitzmaurice 1957;
Lauterpacht, Restrictive Interpretation and the Principle of Effective-
ness in the Interpretation of Treaties, 26 B.Y.I.L., p. 48, (1949);
Lauterpacht, Development; Oppenheime-lauterpacht, op.cit., and Reports
by Sir Humphrey Waldock to the International Lew Commission on the Law

of Treaties, see I.L.C. Yearbook 1962, Vol. II, p, 27; ibid, 19635,
Vol II, p. ©5: and ibid, 1964, Vol. I, ps 25 - the discussion of the
third report. The text of the third report has not yet been issued
asan I.L.C. Document.

2. Fitzmaurice, 1951; Fitzmaurice, 1957.

5. Fitzmaurice, 1957; p. 211-214.



Subject to the Foregoing Principles

IV. The Principle of Effectivencss. (ut res magis valeat quam
pereat.) (Treaties are to be interpreted with reference
to their declared or apparent objects and purposes, and
perticular provisions are to be interpreted so as to give
them their fullest weight and effect consistent with the
normal sense of the words and with other perts of the text,
and in such a way that a reason and meaning can bc attributed
to every part of the text.

Ve The Principle of Subsequent Practice, In interpreting a text,
recourse to the subsequent conduct and practice of the parties
in relation to the treaty is permissible, and may be desirable,
as affording the best and most reliasble evidence, derived from
how the treaty has been interpreted in practice, as to what
its correct interpretation is.

VI. The Principle of Contemporaneity. The terms of a treaty must
be interpreted according to the meaning they possessed, or which

would have been attributed to them, and in the light of current
linguistic usege, at the time when the treaty was originally
concluded.

As one would have expected, the International Courts have adopted a
relatively conservative approach to the interpretation of international
treaties. The Intermtional Cowrt of Justice and its predecessor have, on
the whole, tended to favour a textual interpretation, and have avoided re-
course to the traveaux prdparatoires. FBoth Courts have tended to relegate
to secondary importance "any direct inquiry into the intentions of the parties
as being per se the object of interpemta.tion".l They have asked themselves,
not what the text "was intended to mean, (still less of course what ought it
to mean or be made to mean,) but what it does in fact mean on its actual
wording” . 2
2. [The Application of the above Frinciples to the Charter.

The principles of interpretation generally applied by the International

1. Fitmm, 1951, Pe 7

2. ibid.
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Court of Justice in dealing with treaties do not lead to any magical answer
to the problems of interpretation to be found in the Charter: Nevertheless
they do point the way and indicate that of the two interpretations of the
word 'intervene' current in United Nations practice, the broad or none-
technical is more in keeping with the provisions of the Charter as a whole.
The first problem to be tackled is whether Article 2(7) qualifies the
rest of the Charter provisions or is itself to be read subject to the general
scheme of the Charter. By its position in the Charter, by being created a
principle subject to which the Organization is to act and by its own wording,
it is difficult to avoid the conclusion that this Article does aualify the
rest of the Charter and not the other way round, as some publicists and not
a few States would have its To contend that Article 2(7) had to be read
subject to the rest of the provisions of the Charter would run counter to
the first three cardinal principles of intermretation followed by the Inter-
national Courts It would violate principles 1 and 3 in that if it were
held to be subject to the other terms of the Charter and not the other way
round it would not be possible to interpret the Charter as it stands and on
the basis of its text. It would not be possible to interpret the Charter as
a whole but it would be necessary rather to have regard to the terms of each
section in isolation. When a treaty states that it is to operate subject
to a particular principle, then the rest of the document must be read subject
to that condition. To do otherwise is to make a mockery of the written word.

It would run counter to principle 2 for the same reason. \hen a particular

provision of the Charter is established as a governing principle that does not
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mean that it itself is subject to the followinz provisions. To contend other-

wise is to nullify the natwal and ordinary meaning of the word 'principle’.
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The principal objection to the technical interpretation of the word
'intervene' is that it runs counter to the structure of the United Nations
and to the provisions of the Charter, The prohibition of intervention, by
virtue of its position in the Charter and its own wording, applies to a2ll
the functions of the Charter. Article 2 commences with the words "The
Organization s+ in pursuit of the Purposes statedss. shall act in accord-
ance with the following principles”. Discussion is an "action" of the
General Assembly and therefore must be presumed to be prohibited whenever
it touches on the domestic affairs of any one nation in particular. To
interpret the word 'intervene' to mean 'dictatorial interference'! as that
phrase was elaborated in Chapter II, would render Article 2(7) to all intents
and purposes redundant, an interpretation which would not be in keeping with
the principles of interpretation followed by the International Court, in parti-
cular principle II. IEven assuming for the sake of argument. that the drafters
of the Charter did intend this word to bear the meaning of dictatorial inter-
ference, and that this had to be taken as the natural and ordinary meaning of
the word, such an interpretation would have to be displaced for it would lead
to absurd results. It would mean that the General Assembly was prohibited
from doing that which it has no power to dos The General Assembly has two
principal powerss It can discuss and it can recommends It does not have
the power to interfere dictaterially in the domestic affairs of States as has,
for example, the Security Council., If the maturael and ordinary meening of the
word ‘intervene' is 'dictatorial interference' as that term is elaborated in
Chapter II,it must be concluded that those who drafted this particular pro-
vision were intent on writing into the Charter a mere nullity. If such an
interpretation is accepted it must be concluded that the draf'ters were desirous
of merely adorning the Charter with highe-socunding safeguards but which they



Imew in fact to be worthless. Such an intention is not only unlikely but
to attribute it to the drafters would be positively wrong, for the @rafting
histary® of this provision shows that it was intended to govern each and
every activity of all organs of the United Nations. The fact must be
faced that Article 2(7) was intended to apply to each organ of the United

Nations and to all the functions thereof. Discussion and recomnendation

are the principal function of the General Assembly and hence are prohibited
whenever they touch on matters which fall essentially within the domestic
Jurisdiction of a particular State ar group of States.

There is, however, a second objection to interpreting intervention to
mean 'dictatorial interference's To restrict the meaning of intervention
thus, as certain jurists and States wish to do is, to a large extent, merely
another formula without a definite meaning. What is dictatorial interference?
Diplomatic representations, offers of mediation or good offices may not
normally constitute intervention but they may conceivably do so, as Fauchille
so cogently pointed aut..z It is true that in the nineteenth centwry,
tintervention' did acquire the meaning of dictatorial interference, but the
acceptance d;f this proves nothing for Charter purposes. Those who comtend
that,in the Charter, 'intervene' means something dictatorial appear to be
under the impression that 'dictatorial interference' is something static the
meaning and form of which are immuteble., This is obviously not so. What
was considered as permissible in the nineteenth century may not necessarily
be so today. Aetions which were legal in the nineteenth century may well be

l. See infra. Chap. VI, ppe 142-165.

2. Fauchille, op.cit., para. 5002, p. 540; see supra, Chap.II, p.43.
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viewed as illegal nows The whole history of the interpretation of this
Article of the Charter has been bedevilled by attempis to fit United Nations
actions into & plan which was conceived in entirely different circumstances.
What was permissible to States individuelly in the days prior to the estae
blishment of the United Nations, is not necessarily so today. An action
which is perfeetly legal when performed individually may well be viewed as

a dictatorial act of interference and hence illegal, when performed col=-
lectively by States, in their capacity of the General Assembly of the United
Nations: It is idle to state that because, according to classical inter-
national law, one State is permitted, in its representative organs, to
discuss the affeirs of another, collective discussion in the world represent-
ative organ, the General Assembly, of the domestic affairs of a particular
State is not, a priori, intervention. Generalizations of this kind are of
small import in the law of the United Nations, especially as a good deal of
the confusion which swrrounds the Charter is there because of Just this kind
of statement.

It nust be appreciated that a definition or categorization of dictae
torial actions, suited to the international conditions of the nineteenth century, .
is unlikely to apply today. The entire intermational pattern has changed, It
is, in fact, necessary to categorize anew, particularly with the Unitg%Natims
in mind, the types of actions which are today regarded as dictatorial and hence
as intervention. Such a categorization, to be inclusive,must of necessity be
vague. Nevertheless, it will serve a useful purpose, provided it is realized
that the categorization is not finite but subject to modifications and develop-
ments which become necessary with the passage of time and the change in world
circumstances.

Today, States have surrendered part of their national sovereignty to the



123,

United Nationss They have assumed certain imperfect obligations with respect
to such matters as humen rights and fundamental freedoms, and social and
economic conditionsin their territories, matters which heretofore were not
usually dealt with in international compacts but were regarded as solely
within the jurisdiction of each individual State. This fact immediately
sets the second half of the twentieth century apart froam former times, and in
turn suggests the need to revise certain legal notions, one of which is inter-
vention.

In the conditions of the modern world, it is perfectly reasonable to
argue that as States have submitted themselves to a certain increased amount
of international authority and have curtailed their own freedom of action in
many respects, they have likewise curtailed the powers which can be exercised
against them by the collectivily of nations by widening the scope of actions
which can be considered as dictatorials It is a velid line of argument to
say that whereas in forwer times States individually were and in fact still are
free to discuss the domestic affairs of another, at the present time collective
discussion of such affairs by States in their capacity as members of the Ceneral
Assenbly would be considered as dictatoriael and hence illegals It would seem
reasonable to suggest that when States confer on an international body powers
to discuss certain topics, any discussion of topics not within the mendate will
be considered as dictatorial.

It is suggested that it is not feasible to take a definition from ninee
teenth century International lLaw and apply it to the changed circunstances of
a world which operates within '@~ legal framework different from that which
formerly obtained. The question which is important today is not whether intere
vention, under the Charter, is confined to dictatorial interference but rather

what, considering the circumstances of the Charter, constitutes dictatarial



interference.

If the problem is looked at in this fashion, it is quite feasible to
suggest that discussion by the General Assembly of the domestic affairs of a
particular nation fells into the category of dictatorial interference. Those
who have maintained the contrary have done so on the basis of nineteenth century
conceptions of intervention: They have not looked afresh at the concept of
dictatorial interference and tried to reaprraise it in the light of the Charter
provisions. Such an approach to the Charter in doubly defective for, on the one
hand, it seeks to apply a rule to circumstances for which it is hardly suited
and, on the cathe_r, leads to unsatisfactory results for, as has been noted, its
application leads to the conclusion that the prohibition of intervention does
not apply to the principal powers of the General Assembly, a fact which renders
one of the principles on which the Organization was founded almost, if not en-
tirely, nugatory.

The broad or nonetechnical interpretation of the word 'intervene'! is more
in keeping with the structure of the United Nations, the internal division of
powers among the various organs and the actual terms of the Charters It is
not altogether satisfactory, leading as it does to certain anomalies and con-
flicts among the various pwvia.ions. However, the conflicts and anomalies to
which it leads are of a lesser nature than those to which the technical defi-
nition gives rises It has to be admitted that neither interpretation is al-
together satisfactory, both of them leading to certain apparent absurdities.
However, with tais quelification, it is submitted that the troad or none

technical interpretation is the betier one, given the actual terms of the
Charter,

The anomalies to which this interpretation admittedly gives rise are
perticularly noticeable in connection with the social and economic functions

of the United Nations, Both the General Assembly and the Econmomic and Social
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Council have large responsibilities in these fields, The General Assembly is
enjoined, inter alia, to initiete studies and meke recommendations for the
purpose of promoting intermational co-operation in the economic, social,
cultural, educational and health fields and assisting in the realization of

human rights and fundamental freedoms for all without distinction as to reace,

sex, language or relision.l The Economic and Social Council has similar

responsibilities, It is arguable - it can be put no higher than that - that
if neither of these two bodies can discuss the domestic affairs of particular
States, they will be unable to carry out their mandate., It can be contended
that as, for exemple, violations of human rights and fundamentsl freedoms occur in
particular States, to fulfill its mandate the United Nations must be able to
discuss the affeairs of particular States whether they are domestic or not.

This contention is, however, rather extreme, It fails to take account
of the fact that the United Nations is competent to take cognizence of such
subjects as human rights and fundamental freedoms in general, and not in relation
to any particular State, without being in any wey guilty of intervention, No
State has contended that as,for example, economic conditions and development are
subjects essentially within the domestic Jurisdiction of States, they cannot even
be discussed on a general plane and efforts made to improve them on a world acala.2

1, Art. 13(b).

2. Not even South Africa, the most vigorous opponent of any kind of intervention
in her affeirs, has made this claim: see, e.g., the statment of the South
African delegate to the 8th gession of the General Assembly, [g Goda,(VIII),
Plen., 435th mtg., para. 37 /: "But it was argued again and again that if
the General Assembly could not discuss and make recommendations in regard to
the promotion of human rights, how was the pledge contained in Article 56
to be carried out? Articles 55 and 56 read with Article 13 of the Charter
provide the answer, There ars the fumctions of the Economic and Social
Council in the social and ecomomic fields, the establishment of specialized
agencies, reports by governments, the making of studies and general recome
mendations ete, There is the Commission of Human Rights which drafted the
Universal Decleration of Human Rights, and is now drafting covenants on human
rights which will define human rights and have internstionally binding force in
respect of all signatories, All these things magy be done without interfering
in the domestic affeirs of a State,"
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It is generally accepted that such general discussions and the recommendations
emanating therefrom are within the competence of the United Natioms,

The worst that cen be said against the broed or non-technical interpreta=-
tion of the word, 'intervense', given the terms of the Charter, is that it curtails
or limits certain of the most important functions of the United Wations, If this
interpretation is accepted, the United Nations will not be able to undertaeke certain
tasks which certain Articles of the Charter, teken in isolation, might have author-
ized, However, against this must be set the fact that if the technicsal inter-
pretation is accepted, the principle of non-intervention, subject to which the
United Nations is directed to act, becomes meaningless in relation to the General
Assembly., In choosing between the two possible interpretations, we are faced
with the alternatives: Either we accept the broad or nonetechnical definition
and to a certain extent curtail the portée of certain of the ordinary operative
Articles of the Charter, or we choose the narrow technical definition and there=-
by severely limit the eff'ect of one of the Principles subject to which the
Organization was suppcsed to function, It is submitted that in these circum-
stances, the choice must be made in favour of the fuller functioning of the

Principle rather then of the subordinate irticles of the Charter,

3

Some of the delegates who voted for the inclusion of items on the agenda
of the General Assembly did so because they contended that unless that body
were able fo discuss any subject, whether it were within the domestic jurisdiction
of a particular State or not,it would be unable to fulfil the functions for which
the United Nations was established. GSuch States were here relying on the princi-
ple of effectiveness - the principle contained in the maxim ut res magit valeat
guam pereat. This, for example was the core of the arguments presented by

1

Mr, Santa Cti§ of Chile,” end Mr, Krishna Menon, of India,’ In so far as

1. Supra, Chep IV, p.1064.
2, Supra, Chap. IV, p.109.
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the principle of effectiveness was used here to Jjustify the technical inter-
pretation of intervention, it is essentially unsound.

The extent of this principle of interpretation and the limits within which
it may be used are by no means certain. In his work, The Development of Inter-
national Law by the International Court, the late Professor Lauterpacht said
that the principle contained in the maxim ut res magis valeat quam pereat was:

eses & major principle, in the light of which the intention of

the parties must be interpreted even to the extent of disregarding
the letter of the instrument and of reading into it something which,
on the face of it, it does not contain so long as ‘'something' is
not contradicted by the available and permissible evidence of the
intention of the parties.

Professor Lauterpacht was of the opinion that this principle had to be
used aparinglyg but contended that both world cowrts had constantly acted

upon it as the expense of the literal meaning or the application of the princie
ple of restrictive inter;rcta.tion.s This view of the practice of the Inter

national Court is not shared by Sir Gerald Fitzmaurice, who has given it as his

opinion thati¥

sses it is through the principle of effectiveness that the

Court has given its legitimate place to the teleological

element in interpretation (objects and purposes)s Bubeess
precisely because of its teleological tendencies and the

dangers of falling into Jjudicial legislation that the teleo=
logical principle may involve, the Court has always subordinated
the principle of effectiveness to that of the textual meaning, in
the sense that it is never legitimate, even with the object of
giving maximum effect to a text, to interpret it in a mamner
actually contrary to, or not consistent with, its plain meaning.

The extent to which these two summations of the practice of the Internmational

1. Lauterpacht, i, Development, p. 228
2+ Lauterpacht, H., Restriclive Interpretation, p. 75.
5. ibid, pe 68. '

4, Fitzmaurice, 1957, pp. 222-2235.
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Court of Justice diverge is no doubt open to debate, a great deal depending
on the meaning these two eminent publicists intended to convey by the words
they used, This very divergence, however, serves well to emphasize the come
plex nature of this principle and the difficulties attendant upon its appli~
cation, It is submitted that it would be extremely unwise to place great
reliance upon it as the main plank in amr interpretation of the Charter, An
interpretation of en intermetional multilateral treaty, affecting so many
interests, which has t¢ rely principelly upon such a dubious pri'nciple would
hardly receive anything like universsal acceptance, To base the technical
interpretation of 'intervention' on this principle is, to this extent, there~
fore, unsound,

In this case, there is, moreover, a further objection to relying tc heavily
on the principle of effectiveness as a justification for the technical inter-
pretation of 'intervention', There are present in the Charter verious conflicts,
Principally, there is = conflict between fArticle 2(7) and those Articles of the
Charter which confler on the United Nations social and economic fumctions, If
the General Assembly is allowed to discuss and pass resolutions on the domo-st.tc
affairs of particular States, a principle subject to which the Organization is
directed to function is rendered almost nugatory, If the General Assembly is
not allowed to discuss end pass resolutions on the domestic affairs of perticular
States, the Articles of the Charter conferring economic and social functions on
the United Nations sre greatly restricted in their scope.

This conflict cannot be resolved in favour of the technical interpretation
of 'intervention' by the simple epplication of the principle of effectiveness,
All that such a use of the principle of effectiveness does is to give currency to
one section of the Charter as against snother, It seeks to make the social and

econonmic clauses of the Charter more effective and the prohibition of intervention
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less so.

The principle of effectiveness, in fact, cuts both wgys, on this occasion,
It can be adduced in support of both Article 2(7) and the social and economic
clauses of the Charter, Some further justification is therefore required bee
fore one Article can be given currency over another,

Those who contend that the social and economic provisions of the Charter
should be given effect at the expense of Article 2(7) do so on the basis of the
supposed objects and purposes of the United Nations, They contend that it
was to further certain economic and socisl ends that the United Nations was
established, This is true, but it overlooks the fact that those objects and
purposes were framed in such a manner as not to infringe a certain reserve
domain of jurisdiction of the Member States. It is submitted thet if the
Charter is locked at in its entirety, not with any preconceived desire in mind,
the social and economic Articles of the Charter will not be given full effect
at the expense of Article 2(7). Article 2(7) is the fundemental principle, not
the other Articles concerned, If effect must be given to one Article as opposed
to another, it is surely reasonable to give eff'ect to the fundamental principle,

rather than the Article which, in terms of the text, it is supposed to qualify,

=3 '—_'.'_ o

Of the arguments presented in support of the narrow or technical inter=
pretation of 'intervention', only those of Chile, Thailand, end India added
anything other then the bland claim ~ a claim in any case entirely unfoundad;-
that the founders of the Charter intended this term to mean 'dictatorial inter-
ference'.,

1, See infra., Chap, VI, pp.l142-165.
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The representative of Chile claimed that before the General Assembly could
be guilty of intervention, it would have to attempt to "oblige a State to take
steps, either separately or jointly to achieve the purposes of Article 55 of
the Chartar".l

At first sight, this argument appears attractive, It is at least a plau-
sible interpretation, How can any discussion which does not oblige a State
to do anything be regerded as intervention? This argument depends, of course,
on an underlying view of intervention as something dictatorial., The flaw in
the Chilean contention is, of course, due to the fact that the General Assembly
does not have the power to oblige any State tohdo anything, Budgetary questions
aside, the most that the General Assembly can do is to recommend, and recome=
mendations are not binding on any Member of the United Nations. Therefore,
while it might, on other grounds, still be true that discussion does not constie
tute intervention in the domestic affairs of a State, this particular Chilean
argument is essentially false, for it seeks to attribute to the General Assembly
a power which it in no capecity possesses, It is therefore pointless to sgy
that discussion cannot be intervention in the domestic affairs of a State bee
cause it does not seek to oblige that State te do anything, The General Assembly
has no power to ‘oblige' anyone.

Chile has also mainteined that the interpretation of Chapter IX of the
Charter and its relationship to Article 2(7) recorded in the records of the San
Francisco Conference on International Orgenization cannot impose an eternal oblie
gation on the Orgaxﬁ.zation.z This argument must elso be disputed, It is a
1, Supre, p. 106.

2, G.A., (VII), Plen,, 381st mtg,, para, 102,



comuon practice at draf'ting conferences of this kind to record an agreed
interpretation of certain provisions. If such agreed interpretations are

not binding, until formally altered according to the amendument procedure pro-
vided in the internatiomal instrument concerned, internmational oonferencela and
the conventions which result therefrom become of doubtful validity, for they
will thereby cease to establish definite legal obligations for the sigmtories.
States are not often going tc append their names to conventions which place upon
theﬁ some kind of obligation, which is liable to be altered at any minute, in a
way which they cannot foresee and over which they have no shred of control.

The arguments of Thailand on this subject, delivered at the tenth session
of the General Assembly, fall into three parts. [First, arguments similer to
those of Chile, discussed above, were presented. The Thai representative
a.aaertedl that as discussion is not a requiremsnt to submit a dispute regarding
a domestic matter to settlement under the Charter, it cannot be regarded as inter-
vention. Dut can the General Assembly require that a State does submit such a
matter to settlement under the Charter? Quite apart from the terms of Article
2(7), the General Assembly can 'require' nothing of a State except that it pay
its share of the bills. This Thai argument is therefore open to the same
objections as was that of Chile on & similar point.

Secondly, the representative of Thailand asserted that discussion is not
an action in the sense of the Charter and is not therefore intervention. It
cannot be denied, however, that discussion is a 'function' of the General Assembly.
Of course what Prince Wan Waithayakon, the Thai representative, presumsbly meent
was that discussion is not an executive action, on the one hand, or a cammnd
that somethinz be carried out, on the other - both actions which would fall
under the heading of' enforcement actions. [However, the General Assembly can

1. Slm, Chﬂp IV, p.109.
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do neither of these things. Again, the objections posed to the Chilean views
on discussion apply here. The General Assembly camnot act in the sense in
which the Thai representative used that term. But it cen discuss. Surely
then, discussion, & power of the General Assembly, is also an action of that
body to which the terms of Article 2(7) apply. If it does not, Article 2(7)
means nothing in relation to this action of the General Assembly.

The third part of the Thei representative's analysis of the idea of inter-
vention is, however, more meaningful. IHe claimed that the General Asseably
can discuss, but that it cannot recommend intervention. This, at least, puts
a limit to the results vhich can flow from a discussion of the domestic affairs
of a particular State. Vihatever the other results of such a discussion, no
recommendation can be made to Member States to intervene in the domestic affairs
of the State in question. However, the essence of this part of the argument
depends on the premise that discussion is not an action in the sense of the
Charter and not therefore intervention, an interpretation to which there are
sound contrary arguments.

Undoubtedly, the most able defence of the arsument that 'intervention' in
United Nations law must be understood in its classical sense of dictatorial
interference, was that given by ir. Krishna Menon of India during a debate, at
the tenth session of the General Assenbly, on whether or not to incluie the
Algerisn Question on the agenda.® 1lir. Menon pointed out that in seeking to
inscribe an item on the agenda of the General Assembly, nc one was seeking
authority to intervene in the domestic affairs of France. There were before
the General issembly at that time, he seaid, no draft resolutionsg, condemming
French policy in Algeria or calling for United Nations action, or requiring

1l. Supra, Chap. IV, p.109.
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the French Government to submit the dispute with the Algerian people to settle-
nent under the Charter.

A1l this is very true, but it does not take us very far, for it is largely
irrelevant to the question at issue, which iz whether discussions leading up to
the adoption of such resolutions are themselves illegal if they deal with matters
which fall within the domestic jurisdiction of a State.

Mr. Menon then went on to suggest that discussion per se did not consti-
tute intervention because if it did, the United Nations would be able to discuss
nothing at all, as all subjects, in his opinion, lay within the limits of State
territory and within the powers of the legislature, executive and the Judiciary
of the several States. '

This argument is ingenious, but essentially specious. It is based either on
clever semantics or on a complete misconception of International Law. What
purpose does it serve to remind us that the world is divided up into geographical
areas which are called sovereign and within whose power lie all possible forms
of action? This is merely repeating the obvious to no good purpose. Inter-
national Law fully recognizes that each sovereign State has the plenum of powers
and that each and every subject is within the power, legislative, executive or
Judicial of each. [IHowever, International Law regulates the fashion in which
certain State powers can be exercised. It curtails the complete freedom of
action of each State. The field of jurisdiction which it does not regulate is
known as the reserve domain of domestic Jurisdiction, in which States are free
to act as they please. The Charter did not bring every farm of State activity
within the sphere of International Law. It purposely left a certain quantum of
State power outside, that quantum being referred to as the domestic jurisdiction

of States. Iir. Menon's argument tries to obscure this fact of International
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Law, without success however.

lir. Menon further suggested that intervention is an act which intrudes the
personality of the United Nations into the territory of the State concerned.
Discussion, he claimed, is not such an action. Against this argument must be
set, however, those of the United Kingdom and South Africa that where the purpose
of a discussion is to modify the situation inside a certain State, and that where
the result of such a discussion is to pﬁ‘od&l@e the desired changes, intervention
hes taken places’ Paraphrasing Mr. lienon, Great Britain end South Africa would
probably conclude that discussion with such purposes in mind and producing such
results was indeed an action which intruded the personality of the United Nations
into the territory of the State concerned. Indeed, South Africa has meintained
that discussion 'constitutes what is perhaps one of the most insidious and effective
forms of intervention of which this Orgenigation is t:a\.p@a.'blcn'.2 It is difficult not
to agree with this contention, especially when a discussion is underteken for the
specific purpose of putting pressure on a particular State,

None of the arguments presented in support of the technical definition of
intervention really standoup to very close examimation. Each such argument seeks
to overlook the fact that Article 2(7) is a principle of general application and
sibject to which each and every organ of the United Nations is directed to function.
(b) The Iroad or Non-Technical Interpretation.

The arguments presented in support of this interpretation of irticle 2(7)
are particularly strong, given the terms of the Charter as they actually are. In
almost all cases, States which support this interpretation start from the proposi-
tion - well founded in the Charter - that Article 2(7) overrides and qualifies the

et !

1, See infra, p.137.

2 Gohe,(VIII), Plen., 435th mtg., para. 47; see supra, Chap. IV, p.Sl.
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rest of the Charter. It is the condition subject to which all other Articles
of the Charter must be read. "Wothing' means simply what is says - & view which
is very hard to refute.’

The principal exponent of this view of intervention has been South Africa.
In the debates on the adoption of the agenda South Africa, opposing the techni-
cal interpretation of intervention, has cogently pointed out that only the
Security Council has the power to intervene dictatarially in any matter and that
it was on the Security Cowrcil alone that this power was conferred. Hence,
argued South Africa, if the term 'intervene' is to have any meaning in relation
to the other organs of the United Nations, as on the face of the Charter it was
intended to do, it must be interpreted so as to include the functions of those
orgens, otherwise the prohibition in Article 2(7) would be meaningless. Inter-
vention, it is argued, must carry its ordinary dictionary meaning of interference,
for if it does not, Article 2(7) prohibits the organs of the United Nations, and
the Ceneral Assembly in perticular, from doirng that which they have no power to
do - an obvious absuridty.

The functions of the General Assenbly are discussion, recommendation and the
study of certain topics. Therefore, it is argued, none of these can be carried
out in relation to any matter which is within the domestic Jjurisdiction of a
particular State. The argument is logical and, from a textual point of view,
sound,

1. It is importent to note that thisview of Article 2(7) is supported not only
by certain western States, but by the entire Soviet bloc; see generally
Giebe,(IIT/2), Flen., 189th mtg., - The Observence of Humn Rights in
Bulgaria and Hungary and Romania, in particular, the views e ssed by
Mr.Houdek of Czechoslovakia (p. 6 et seq); and also Geds (‘?)fq?len.,

Vol. I, 284th mtg., perticularly the views of the Soviet Union, at para.
146.



136.

Apart from the strict textual, interpretative reasons for considering
discussion as intervention, other arguments, based on the results produced
by and the purpose behind, discussion, have been adduced in support of the
proposition, Viewed from the standpoint of the results in the territories con-
cerned, it is claimed that discussion obviously constitutes intervention.
Opposinz the inclusion of the item, the Racial Conflict in South Africa, on
the agenda of the seventh session of the Gemeral Assembly, the South African
representative, M, Jooste aa:i.dl that discussions of such matters:

sesssinevitably have local political repurcussions which

lend encouragement to malcontents and dissidents, who are

to be found in every country, whether it be badly or well

governed. Such discussions stimulate intransigence and

stultify genuine efforts at finding solutions® problems

which often imvolve the very existence of the State concerned.

Professor Iauterpacht opposed the view here expressed by the South African
delegate. In his opjnion,z the fact that a recommendation, discussion or inguiry
by the Gomﬂ Assembly, the Economic and Social Council or the Security Counecil
under Chapter VI, may be phrased or conducted in such a way as to mould a State's
attitude towards a particular question, or be calculated to focus world opinion
upon a State, cannot amount to intervention. In his opinion, persuasions of
that kind could not be prevented by any provision of the Charter.

Were Professor Lauterpacht's remarks confined to the incidental results of
such discussions and recommendations, then it would be arguable that more weight
should be attached to them than to those of the South African Government. But
where such discussions are undertaken and recommendations adopted with the ex~-
press intention of producing such resulis, then it is nore reasonable to consider

them as intervention.

1. GeA.,(VII), Flen., 58lst mtg., pera. 25.
2. Oppenheim-Tauterpacht, op.cit., pp. 169-170.
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Where the intention of a discussion was to produce a certain result in a
member state, that, in the opinion of the British Covernment, did constitute
intervention. Speaking in the A4 Hoc Political Committee of the seventh session
of the General Assembly, the Iritish representative, Lord Llewellgn, said that
the term ‘’intervene' meant to come between, to interfere, so as to prevent or
modify the result. Was this not the precise aim of those governments which
asked for the inclusion of the item, the Racial Conflict in South Afyrica, on
the agenda, he asked? He suggested that if there was no intention of coming
to a definite conclusion to be embodied in a resolution, there was no point
in discussing the item, unless discussion itself was intended to modify the
reault.l

Where the purpose of any discussion in the General Assembly is to pressure
a Member State into a certain course of conduct, such actions must be considered
as intervention. VWhere, as a result of such discussions in the General Assembly,
internal disorder or changes are produced, it can hardly be claimed that they are
incidental. |TFersuasions of this kind can be prevented by the terms of the Charter.

The arguments presented in support of the view that discussion does constitute
intervention, strong in themselves, have been substantiated by reference to the
records of the San Francisco Conference on International Orgenization. Thus, for
example, at the fifth session of the General Asseunbly, the Soviet representative
supported his contention that to discuss the subject, the Cbservance of Human
Rizhts in Bulgeria, Hungary and Romanis, constituted interwention, by the

following reference thereto :2

1- Goﬂ.,(m), Ad }m Rl.cw’ 14th E&g., m 110

2+ Geiey(V), Flen., 284th mtg., pera. 146.
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Certain delegations have endeavoured to Justify the dise

cussion of a similar question at previous sessions by reference

to Article 55 of the Charter. Dut that Article provided no

Justification of such a cowrse. Apart from the fact that

Article 55 in no way modifies the provisions of Article 2,

paragraph 7, it should not be forgotten that at the San Frane-

cisco Conference it was agreed and included in the records of

Comnittee II/3 that nothing contained in Chapter IX, of which

Article 55 is an integral part, should be construed as giving

authority to the Organization to intervene in the domestic

affairs of Member States.

The records of the San Francisco Conference were also quoted frequently by
the South African delegation, and in particular, the argument put forward by the
Soviet Union in relience on the records of Comittee II/5 was echoed by South
Africa on more than one oomiom.l

The South African delegation also contended on several occasions that the
original intention of the founding members of the United Nations having been
that Article 2(7) should qualify the entire Charter, this intention could not
be altered by any process of interpretation or development. In the opinion of
South Africa, the only way in which the original intention could be altered was
by a formal revigion of the Charter, in accardence with the procedure provided
in the body of the t:rea.i:y.z

The strength of this last argument will be patent. It is true that subse-
quent practice of parties to a treaty can alter the meaning of a clause thereof.
But it cannot do so in the fact of repeated protest by some of the parties to the
treaty and in perticular in the face of protest by a State against which the subse-
quent practice is directeds The only correct wey in which to alter the purport

or scop® of a treaty in these circumstances is to secure the formal revision thereof.5

le Gohe,(VII), Flen.,, 38lst mbg., para. 42; Ge.d.,(VIII), Plen., 435th mtg., para. 55 ;
for fuller treatment of the subject see infra, Chap. VI, pp. 142-165.

2¢ Gele,(VII), Flen., 58lst mtg., peras. 12-14; Gele,(VI), Flen., 34lst mtg., para. 55.

5. See Report of Committee IV/2,U.N.C.I.0.,Vol. 13, p. 709-710, para. 7; Doc.
938, IV/P/42(2) 3 and also Vallat, The Competence of the United Nations General
Assembly, 97 H.R., p. 209 (1959),



159

It might possibly be suggested that where, as in the case of the Charter,
a formal amendment, to be effective, must be ratified by a two-thirds majority
of the lembers, an informal amendment produced by subsequent practice, accepted
by a similar majority should likewise have similar force and bind States which
oppose 1t.1 However, it is suggested that such a course would be very dangerous
in an international organization of the nature of the United Nations and it is
highly doubtful if such a practice would find general acceptance.

Perhaps one of the most succint presentations of the reasons why douestic
matters cannot be discussed by the General Assembly was given by M. Spask 6 of
Belgium when he said, with reference to the inclusion of the Algerian Question
on the agenda for the tenth session. s>

esssehs T see it, the vote we are about to take involves

more than the prestige of the Assemblys It is a question
which challenges the essential prineciples on which this
Organization was founded and, in my view, if the Assembly
were guilty of contravening in what seems to me an all too
obvious manner, Article 2, paragraph 7, of the Charter, many
of us would be faced with the agnonizing question: How can we
possibly remain in an Assembly which so palpably violates the
contrect that links us one with another?

The other day, and again this morning, I listened to speeches
which dumbfounded me. I heard it said this morninz that we were
competent to discuss this tragic and painful case of Algeria bee
cause blood was beinz spilled in Algeria at this moment. Is the
United Nations, then, to seize upon every question where it can be
shown that blood is being spilled?

Another speaker this morning saide... that any "humn group"
having a claim to assert should be able to Wring it before this
Assembly. Are we goirg to transform the Assembly into a sort of
international court? Dewere gentlemsns it is not only collective
national claims which may one day be brought before such an intere
national cowrt, but also other social claims, humen rights other
than that of self determination. Is that the course on which we

1. See Article 108 of the Charter for the amendment provisions.

2¢ Geitey(X), Plen., 530th mtg., paras. 30-54; see also the British statement,
ibid, 529th mtg., paras. 145 et seq; and that of the Colombian representative,
ibid, 525th mtg., para. 167 et seq.
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are going to embark?

Yet another speaker said that we were competent because
many of US «ses Were anxious about what was happening in Algeria.
But shall our proceedings henceforth be governed, and our compes
tence be decided, on the basis of notions as vegue and as senti-
mental as these - notions deserving of respect, but nevertheless
purely sentimental?

If words such as these had been uttered at San Francisco sesse

I assure you that I would have hesitated long before advising

my Governmment to enter the United lations, for I should have felt

that I was advising it to Jjoin, not an orderly assembly capable of

constructive work, but a chaotic and nondescript body in which no

rule would ever be respected and any individual would be at the

mercy of decisions taken by fortuitous majorities.

If the Charter is looked at in its entirety, rather than attention cone
centrated on particular provisions thereof and account taken of the over-all
object and purpose of the Orgenization, rather than of Jjust certain aspects of
it, it is difficult to avoid the conclusion that the arguments presented by
those who favowr the troad or nonetechnical interpretation of intervention have
right on their side. The Charter does say that nothing shall authorize the
United Nations to intervene in the domestic affairs of a State or require
the liembers to submit such matters to settlement under the terms thereof. No
amount of Juggling with the terms of this Article will conjw€ it out of the way
or somehow lessen the import of its wording. The awlktward histarical fact re-
mains that this provision was placed in Article 2 of the Charter so that it would
apply to the whole Organization, to every organ thereof and to all their respective
powers. The Charter is a multilateral treaty and it is this treaty alone which
is the source of the rights, powers and obligations of the United Nations as an
entity and of the Members. The rights and duties of the Members of the United
Nations are governed by the treaty to which they have become parties. The fumce
tions and powers of the United Nations vis 4 vis those lMembers and such States as

still remain outside its membership are govermed by the instrument which created it,



and the fact that the United Nations has, largely, a political character cannot
release it from "the observance of the treaty provisions established by the
Charter when they constitute limitations on its powers or criteria for its
Judgement® .

The strength of these conclusions and the rectitude of the road or non-
technical interpretation of intervention are amply demonstrated by the drafting
history of the Charter, to a brief exmmination of which it is now necessary to

proceed.

1l. See, Admission of a State to the United Nations (Charter, irticle 4), Advisory
Opinion: I.C.J. Reports, 1948, p. 64.



Chapter VI
The Drafting of the Charter

The drafting history of the Charter is, of course, relied upon by almost
every commentator on the Charter to support his interpretation of any Article.

with reference to Article 2(7), detailed analyses of the travgaux preparatoires

have been undertaken by several of the authors quoted in Chapter 111.1 Unfortun=
ately, as their conclusions would indicate,they are unable to agree on the nggéé
of those documents. Each is able to find in the Conference records support for
his own theory. This has led some commentators to conclude that the Conference
discussions are ambiguous and that to arrive at any coherent interpretation of
Article 2(7), the practice of the United Nations itself has to be relied upon.2

Nothing could be further from the truth. The general trend of the Conference on

this question was quite clear., The delegations most intimately connectec with
the drafting of Article 2(7) indicated that by the term 'intervene' they understood
any 'action' by any organ of the United Nations concerning a matter which was
within the domestic jurisdiction of a particular State; i.e., any discussion of
or recommendation, inquiry or study concerning the domestic afiairs of one State
in particular would amount to intervention,

Of course, it is true that contradictions can be found in the records of the
San Francisco Conference. However, that is hardly surprising. "hat would have
been surprising would have been if no such contradictions could be found., At that
Conference, as at any other international gathering of any importance, many interests
were represented. [Each delegation was trying to ensure the protection of the
interests dearest to its country. The interaction of political interests as

diverse and numerous as the States represented was bound to lead to a certain amount

1. See inter alia, Goodrich and Hambro, op.cit., pp.l10-121; Preuss, op.cit.,
Pp-570"E0‘l-; Rﬂ.l&n, op. cito, 32-47.

2. SQB, i!l pa!‘tic., Hkﬁina’ Op.cit., 68-69.
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of confusion in the conference records. But what is important in a study of this
kind is not the inconsistencies to be found in the debates leading up to the
adoption of a particular wording, but the measure of agreement which existed among
those most intimately connected with its adoption, concerning the scope of the
provision which they have framed. ™hat is important is not the divergent use of
a term in preembulary debates, but the existence of any measure of disagreement with
the explanations of the porték of a particular formulation, siven by the delegates
most directly concerned. Of what use is it to record divergent usage of the term
'intervene' by the delegates of, for example, Argentina, Iran and Mexico in debafes

in Committee I/l of the 1945 San Francisco C onference when the States most intimately

connected with the formulation of Article 2(7) were the United States, the Soviet
Union snd Australia and when much of the most revealing work, in this respect, was
done in Committee I1I/27

It is true that nowhere in the records of the United Nations Conference on
International Organization is there to be found an explicit statement of the
meaning to be attached to the term 'intervene'. However, this is all that is
lacking. If the records are approached with an open mind and not with the desire
to produce either evidence in support of a particular interpretation or a reason
for examining the practice on a particular point, no other reasonable conclusion
is possible than that 'intervention' was intended to mean discussion, and
recommendations, etc., concerning the domestic affairs of a particular State.
If the statements of the United States, the Soviet Union and Australia, in
particular, are looked at, together with the apparent acceptance by the Conference
of the explanations given by them, then s clear intention to this effect will be
seen, The material is so clear that contradictory inferences have almost to be
read into the Conference records before these begin in any way to seenm

1. See, e.g., Rajan, op.cit., p.66, fn.Z,
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amb:l.guoua.1

It is not intended to deal mimutely with the drafting history of Article 2(7).
This has been fully done by others, to whose works reference can be had for all the
mimutiae of c:cm'l::l'a.ﬂ.::’.crl::!.cm.2 However, it is necessary to set out the major
statements made during the San Francisco Conference which are relevant to this
subject, These show the overall intention to exclude any activity on the part
of any United Nations organ ﬁith reference to the domestic aflfairs of one State in
particular; and besides these, contradictory inferences pale into’ifsignificance,

1. The General Assembly

As originally conceived, the prohibition of intervention in the domestic affairs
of a State did not extend to the general powers of the General Assembly, The
original prohibition, in the Dumbarton Oaks Proposals, was located in what
eventually became Chapter VI, The Pacific Settlement of Disputes, The original
formulation was fbllwa:3

The provisions of paregraph 1 to 6 of Section A (Chepter VI)

should not apply to situations or disputes arising out of matters

which by international law are solely within the domestic jurdsdiction

of the state concerned,

With the prehibition on this position, the General Assembly was only prohibited
from dealing with the domestic affairs of a State in so far as they were a source

of a dispute or situation, 1Its other powers were unaffected,

1. The research dealing with the records of the San Francisco Confercnce was
the last part of this study to be underteken, The author was therefore
suprised to find that the general trend which he had established from an
earlier examination of the practice (see infre, Vol,II) was negatived by
the apparent intention of the drafters,

2, See, in partic,, Rajan, op,cit,, Chs,IT & IIT,

3. TUnited Nations Conference on International Orgenization, Documents,
Vol,3, p.l3, pera,7. (These Documents are hereinaf'ter referred to
as WUNCIO', )
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Several States submitied comments on and amendments to this px-mlri.mion,1
but before these could be considered the situation had been altered by the
submission, by the four spOnsoring?Governnents, of their amendment, the positioning
of which altered the entire complexion of the prohibition. The four sponsoring
Governments proposed to move the prohibition from its location in the Dumbarton
Oaks Proposals and to place it in the section which set out the Principles subject
to which the entire Organization was to function. Their amendment was phrased
as followa=5

Nothing contained in this Charter shall authorise the Organization

to intervene in matters which are essentially within the domestic

Jurisdiction of the State concerned or shall require the members to

subnit such matters to settlement under this Charter; but this

principle shall not prejudice the application of Chapter VIII,

Section B. (Chapter VII)

The four sponsoring Governments made it plain that the purpose of their
amendment was to alter the nature of the prohibition of intervention. MNr. Dulles,
on behalf of the sponsoring powers, explained that by this amendment they intended
to deal with domestic jurisdiction 'as a basic principle, and not, as had been the
case in the original Dumbarton Oaks proposals and in Article 15 of the Covenant
of the League of Nations, as a technical and legalistic formula designed to deal
with the settlement of disputes by the Security Couneil'.k

By 'bysic principle' lMr. Dulles must have meant that instead of governing only
the functions of the United Nations in a restricted sphere, it was to regulate its

entire working, This indeed was the interpretation placed on the shift in position

1. See, UNCIO, Vol.3 and Doc. 207, III/2/A/3, UNCIO, Vol. 12, p.190-192,
2, The United States, the foviet Union, China and the United Kingdom.

3. Doc. 2,G/29, (May 5, 1945), UNCIO, Vol.3, p.623., Chapter VIII, Section B
became Chapter VII of the Charter.

4, Summary Report of the 17th meeting of the Committee I/l1, Doc.1019,
1/1/42, UNCIO, Vol.6, pp.507-508.



of this provision by the United States dslegation,1 and appeared to have been
accepted also by the Confarcnao.2 It must therefore be presumed tpat, irrespective
of the inconsistencies which such an interpretation produces, it was the intention
of the San Francisco Conference to subject the working of the entire Charter system
to this limitation.

The Principles subject to which the entire Organization was to function were
considered by Committee I/1l. Little that was said in this committee sheds much
light on the meaning the drafters attached to the word 'intervene' vis a vis the

functions of the General Assembly.

1. American Report - Hearings, p.57:
"l. The proviso with reference to domestic jurisdiction becomes a
limitation upon all of the activities of the Organization rather than
merely a limitation upon the action of the Security Council under
Chapter VI of the Chartersse..”

It will be noted, however, that this statement is not quite

accurate. Under Chapter VIII, Section A, para. 2, any State, whether
a member of the Organization or not, was entitled to bring a dispute
or situation, which was likely to endanger the maintenance of international
peace and security to the attention of the Security Council, or the General
Assembly. Thile no specific powers were conferred upon the General
Assembly with reference to such matiers, by this Chapter, whatever power
it had thereunder to deal with such matters was subject to the prohibition
of intervention.

2, See, Report of Rapporteur of Subcommittee I/1/A to Committee I/1, Doc.739,
I/1/A/19(a), UNCIO, Vol.6, p.717; and also, Supplement to Report of
Rapporteur, Committee I/1, to Commission 1, Doc,1070, I/1/34(1)(d),
UNCIO, Vol.6, 486:

'y The Organigation we are develo is assuming, under the sent
Charter, functions wider in their sog;:sthan those p;aviounly aaﬁz:nd
by the League of Naticns or cther international bodies and even wider
than those which were first contemplated at Dumbarton Oaks, especially
in the economic, social, and cultural fields. The tendency to provide
the United Nations with a broad jurisdiction is, therefore, relevant
and founded. The necessity, on the other hand, to make sure that the
United Nations under prevalent world conditions should not g0 beyond
acceptable limits or exceed due limitation called for primciple 8

as an instrument to determine the scope of the attributes of the

Organization and to regulate its functioning in matters at issue."
(Principle 8 became Article 2(7).)



The task of explaining the intentions of the four sponsoring Governments
in put&ng forward this amendment was given to Mr, Dulles, of the United States.
He did not deal to any extent with the ggggéé of the word 'intervene' in so far
as that applied to the functions of the General Assembly, or for that matter,
the Economic and Social Council., He noted that the gquestion had been raised as
to what would be the basic relation of the Urganization to member states. Would
the Organization deal with the governments of the mwember States or would it
penetrate directly into the domestic life and social economy of the members?

Mr., Dulles maintained that the sponsoring-Governments' amendment would require
the Orgenigation to deal with the govermments. He noted that under the Economic
and Social Council, the Organization had a mandate to raise standards of living
and foster employment, etc. However, he meintained that no one in the 1l0-member
Council would be able to go behind the governments of member States in order to
impose the desires of the Council, The amendment recognised, he claimed, the
distinet value of the individual social lif'e of each state.

Rajan has noted that this statement hardly clarifies the nature and scope
of the action permissible under the Charter to the organs of the Ynited Nntionn.z
This is certainly true , but it is not the whole story. Lauterpacht went even
further. He claimed that this explametion showed that the drafters uviuly intended
to prohibit the United Nations from indulging in any "direct legislative intervention

essees in matters normally reserved to the legislature of the Statl".3 To make

1. Summary Report of the 17th meeting of Committee I/1, Doc.1019, I/1/42,
UNCIO, Vol.6, p.508.

2. _Rajan, op.cit., p.67.

3. See, inter alia, Lauterpacht, H., The International Protection of Human Rights
70, H.R., pe22 (1947); in the same place he claimed that the following passage
from the American Report also supported this view: viz., (American Report -
Hearings, pp.102-103),

"Unlike the Security Council, the Economic and Social Council was not
to have any coercive powers. The proposals recognised that in social and
ecoromic matters an international organization could aid in the solution of
economic and social problems but could not interfere with the functions and
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such claims is to ignore another important section of the San Francisco records,
i.e,, those which deal with the drafting of Article 10, It is this Article which

gives the General Assembly blanket powers of discussion ard recommendation, and

therefore the intention of those who framed it is most important.#

Article 10, as it now stands in the Charter, was virtually absent from the

Dumbarton Oaks Proposals. In those Proposals, the first paragraph conferring

various wide powers on the General Asseumbly was phrased as follows:5

The General Assembly shall have the right to consider the
general principles of co-operation in the maintenance of international
peace and security, including the principles governing disarmement
and the regulation of armaments, to discuss any questions relating to
the maintenance of intermational peace and security brought before it
by any member or members of the Organization or by the Security Council;
and to make recommendations with regard to any such principles or
questions. Any such question on which action is necessary should be
referred to the Security Council by the General Assembly either before
or af'ter discussion. The General Assembly should not on its own
initiative make recommendations on any matter relating to the
maintenance of intermational peace and security which is being dealt
with by the Security Council.

In her comments on the Dumbarton Osks Proposals, New Zealand proposed to amend

this paragraph by conferring on the General Assembly power 'to consider any matter

3. contd. "powers of sovereign states, It could not comuand performance by
individual member nations; it could not reach into the dom:stic affairs
of Members. Its tools and procedures were those of study, discussion,
report, and recommendation. These are the voluntary means of a free and
voluntary association of nations.®

with great respect toc the opinions of the late Professor Lauterpacht,
this does seem to be stretching the process of interpretation rather far.
Bor a start, the Report here uses the word 'interfere' not 'intervene'.
It is not appreciated how Professor Lauterpacht drew from this and other
passages the conclusion that what the drafters intended to prohibit was
direct legizlative action by the United Nations.

L. Rajan, op.cit., p.68, fn.3, dismisses this part of the work of {he Conference
in a few lines. [He ciaims that no conclusive and unambiguous inference
can be drawn from the discussions on the precise effect of Article 2(7)
on Article 10.
Ambiguity is certainly in the eye of the beholder. However, it is
difficult to avoid the conc lusion that Rajan was looking for contradictions,
and not for evidence of agreement. see als., loc cit., fn.2.

5. UNCIO, Vol.3, p.3: Chapter V, Section B, para.l.
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1

within the sphere of international relations’, Australia proposed to allow the

General Assembly to consider and make recommendations on 'matters affecting
international relations' .2

The drafting of what is now Article 10 was discussed by Committee II/2, At
its second meceting New Zealand proposed the insertion, in the paragraph quoted
above, of a first sentence to the effect that the General Assembly should have the
power to consider any matter withih the sphers of international x'a].n.‘l;it:ms.3
Discussion on the Australian smendment which was roughly to the same e!‘fect4“a
opened at the fourth meeting of the Committee, At this meeting, lr. Evatt of
Australia pesed the question of principle thua=5

"Should the Mnﬁbly have general power to discuss and make

recommendations in respect to any matter affecting international

relations?”

Discussion on this question of primiplas was continued at the ninth meeting

of the Committae-,

and at this meeting the general consensus of opinion was that there
should be no limitation whatsoever upon the right of the General Assembly to discuss
any matier within the sphere of international relations at any time, It was

generally felt that the only limitation on the Assembly's powers to make recommendations
should be in respect of matters relating to the maintenance of international peace

1. Doc. 2,6/14(f), May 2, 19,5, UNCIO, Vol.3, p.487.

2, Doc. 2,6/14(1), May 5, 1945, UNCIO, Vol,3, p.5ik.

3. Doc.137,11/2/4, UNCIO, Vol.9, p.15.

4o Supra, .fn.2.

5. Summary Report of the 4th meeting, Doc.229, II/2/11, UNCIO, Vol.9,
Pozgo

6. See Report of Subcommittee A, Doe.235, 1I/2/A/1, UNCIO, Vol.9, p.336.

7. Summary Report of the 9th meeting, Doc.h43, I1/2/19, UNCIO, Vol.9,
pe60.
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and security during the period when the Security Council was dealing with them
and that the interpretation of the expression 'international relations' should be
the widest poaniblo.1

The matter was referred to a drafting subcommittee but it was unable to agree
on the wording of the proposed paragraph, one of the most important ressons for this
disagreement being the protection which should be given to the reserve domain.2
The subcommittee therefore elected to refer to the whole Committee the following
draft, accompanied with the gquestion: 'Should the words in brackets be inclu&ed in
the paragraph':3

The General Assembly should have the right to discuss any matter

within the sphere of international relations [which affects the

maintenance of international peace and security]; and, subject to

the exception embodied in paragraph below, to make recommendations

to the members of the Organization or to the Security Council or both
on any such matters.

The Committee decided that the words in brackets should not be included,h
but this does not mean that there was a general understanding that the General
Assembly was empowered to discuss and make recommendations on the domestic affairs
of one state in particular just because these happened to affect international
relations., Indeed all the evidence peints to a contrary conclusion.

This provision was very much the work of the Australian delegation, and so it
is natural that great weight should be attached to its opinion on the exact scope

of the wording adopted. The United Kingdom, for example, considered that Article

1. Some doubts on the score of intervention were expressed, but this was
the general trend of the meeting. See Preuss, op.cit., p.580, fn.2,

2, See, Summary Report of the Lth meeting of Subcommittee B of Committee
11/2, Doc.617, 11/2/B/5, UNCIO, Vol.9, p.392.

3, Report of Subcommittee B to Committee 1I/2, Doc.601, IL/2/B/L, UNCIO,
?01.9, poll-o7c

ko Summary Report of 15th meeting of Committee II/2, Doc.686, II/2/3,
UNCIO, Vol. 9, p.109.



2(7) was adequate to prohibit recommendations concerning matters which, though
they affected international relations, nevertheless still remained within domestic
jurisdiction. But she wished, by means of a restrictive phrasing of Article 10,
to ensure that the Assembly would not even consider itself competent to discuss
such questions. The Australian delegate, Dr. Evatt, agreed with {this objective
but was of the opinion that the formule, 'within the sphere of international relations'
was sufficient to prohibit that also.! Dr. Evatt seemed to indicate that the
phrase ‘'international relations' excluded domestic matters, an inference which is
confirmed by later statements.

No reference to any disagreement with this Australian point of view has been
found and it must therefore be presumed that no delegation questioned Dr. Evati's
uncierstanding of the scope of the new Article.

It seems clear, even from the summary reportis of these meetings, that
delegations were intent on finding & formula which would give the United Nations
the widest possible jurisdiction, and yet leave essentially domestic matters outwith
its competence. They were concerned to confer on it wide functions to promote
international co=operation, in the social and related fields, but wished to
ensure that it had no powers to meddle with the domestic affairs of Members.

They appeared, at one stage, to have believed that the formula, *'within the sphere
of international relations' was the answer to their problems. It was suggested
thet perhaps this might allow the General Assembly to discuss the domesticmatters
of one State, but this was expressly negatived, and this by the delegation which
had had & large hand in freming the proviaion.z

The matter appeared to have been definitively settled, but suddenly, just

1., Verbatim Minutes of the 15th neeting of Committee II/2; quoted from
Preuss, op.cit., p.581, fn.l, as the Verbatim minutes are not readily
available in this country.

2, See Verbatim Minutes of 15th meeting of Committee II/2; supra,fn.l.
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bef'lore the end of the Conference, the entire question of the scope of the

Assembly's powers under this provision was reopened by the Soviet Union, During

the consideration of the provisional text of the report of the Rapporteur of Committee
II/2, the Soviet delegate proposed that the powers of the General /ssembly to

discuss and make recommendations on any matters within the sphere of international
relations be qualified by the addition at tho end of the paragraph of the words

twhich affect the maintenance of international peace and security'.’ This was,

of course, an attempt to reintroduce the qualification which hed been atruof out

at a previous meeting of the 00mittee.2

The matter was of such a serious nature that it was referred to the Executive
Committee,

Explaining Soviet objections to the paragraph in question, Mr, Gromyko
maintained thatj in its attempt at liberalism, this paragraph concealed an element
of danger to the effectiveness of the Organization as a whole in that it made it
possible for any country to raise for discussion in the General Assembly any act
of another which it did not like, TFor example, he pointed out that a country could
object to the immigration policy or tariff system of another country and could raise
these matters for discussion in the General /Assembly on the grounds that they came
'within the sphere of international relations' despite the fact that they were
clearly matters of domestic jurisdiction, The present form of this provision,

Mr, Gromyko said, made possible direct infringement of the sovereignty of the
member nations of the United Nations, Furthermbm, he maintained that such discus-

sions would strain the relations between States in contradiction to the co-operative

1, Summary Report of 24th meeting of Committee II/2, Doc, 1038, I1/2/55,
Vol.9, p.221.

2, Supra, p.150.

3., Summary Report of the 9th nmeeting of the lxecutive Comnmittee, Doc, 1063,
EX/27, UNCIO, Vol,5, pp.522 et seq,
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purposes of the Organization, The Soviet delegation, Mr. Gromyko said, considered
the formula adopted by Committee II/2 undesirables He agreed that the General
Assembly should have the power to discuss any matter relating to the maintenance
of international peace and security but this did not mean granting the broad
authority given under this paragraph,

In reply Dr. Evatt pointed out that a long discussion had preceded the adoption
by Committee II/2 of the text as it stood., He recallcd that two points of view
had been presented in those discussions: (1) that the Assembly should have the
power to discuss any matters affecting international relations, and (2) that the
Assembly should be authorised tb discuss only matters affecting the maintenance
of international peace and security. He disagreed with the view expressed by
r. Gromyko that the language of the provision as it stood would permit members to
raise matters of domestic Jjurisdiction for discussion in the General Assembly. He
reminded Mr. Gromyko that the Conference had already approved a provision specifically
banning the Organisation from interveninz in matters of domestic jurisdiction and
such questions as immigration or customs laws would clearly be excluded by that

provision from consideration. This prohibition was, he claimed, also fully

recognised in the provisions of the Charter concerning the Economic and Social
Council.

However, it appeared that Mr. Gromyko was not to be shaken from his views. He
replied that the Soviet Union attached great importance to this question and was not
prepared to reconsider its views. He re-emphasised his belief that the present
form of this provision opened up such a btroad field of discussion as to interfere
with the principle of sovereignty of nations which had been agreed as funadamental
to the Organization.

Dr, Evatt replied that the prohibition against intervention in matters of
domestic Jurisdiction overrode all other powers granted to the General Assembly.

In an effort to meet the Soviet objections he suggested that the prohibition against



intervention could be repeated specifically in connection with the Chapter under
discussion., He expressed the hope that the Soviet delegation would agree to
solving the problem by repeating, in connection »ith this provision, a specific
prohibition against discussion of matters of domestie jurisdiction.

Lord Halifax and kr. Wellington Koo bLoth supported this suggostion.1

0ddly enough this suggestion did not meet with the approval of the Soviet
delegation, Mr. Gromyko said that he did not believe that it would be sufficient
to refer, in this paragraph of the Charter, to the provision of the Charter prohibiting
consideration of matters of domestic jurisdiction. The ideas contained in the two
paragraphs were, he maintained, different and difficult to reconcile.

No agreement was reached at this meeting of the Executive Committee and the
entire matter was referred to a subcommittee composed of Mr. Stettinius, of the
United States, Br. Evatt and Nr. Gromyko.

The subcommittee did not reach agreement immediately &d at a further meeting
of the Executive Committee Mr, Gromyko again requested thut some mention be made in
the proposed Article of the right of the General Assembly to discuss matters relating
to the maintenance of international peace and smmr.’\.t:y..2 He did this despite the
fact that Dr. Evatt repeated that the general prohibitio.n of intervention in
domestic afairs, contained in Article 2(7), was an overriding principle or limitation
and controlled each and every organ and body of the United Nations, of which the
General Assembly was one, He stressed that any powers given to any body or organ

of the United Nations were subject to this overriding linitation.j

1 It will be remembered that the United Kingdom herself had had fears that
the present formula might allow the General Assembly to discuss domestic
matters of particular States; see supra, pr. 150-151.

2, Summary Report of the 10th meeting of the Executive Committee, Doc,1108,

3. ibid, p.535.
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The matter was referred back to Committee II/2 and thanks principally to
the efforts of Dr, Evatt a formula was found which was acceptable to all the
member of the subcommittee, i.e., the present wording of Article 10, This text
was accepted by the Conmittoe,1 and it does not appear from the summary report of
this meeting that anyone questioned the assimilation which Dr. Evatt had made at
the meetings of the Executive Committee of 'intervention' to discussion and
conaidcration.z

The histofy of the drafting of this Article clearly shows that there was an
intention paramount in the minds of the drafters to prevent the General Assembly
or, for that matter, any other organ of the United Nations, from exercising any
function in connection with matters which were regarded as within the domestic
Jurisdiction of a particular Stete. The early discussions on the general question
of the powers to be given to the General Assembly demonstrated a desire to bestow

on that body wide powers of discusaion.3

However, while there was general
agreement on this question of primciple, when it came to drafting a specific
proposal, difficulties arose over the question of the exact scope of those powers.
Australia was instrumental in working out the wording finally accepted by the
Conference and her delegation made it quite clear that discussion of domestic
affairs was not within the powers of the General Assembly under Article 10. No
delegation took exception to this and it must therefore be presumed that this
interpretation was accepted by the Conference., No doubt contradictory inferences
can be found in other corners of the San Francisco records., However, this does

1. Summary Report of the 25th meeting of Committee II/2, Boc.1121, I1I/2/59,
UNGIO, Vol. 9. p.255.

2., ibid, p.234 - The delegate of Egypt did deplore a certain ambiguity in the
new wording, due partly to its definition by reference to the Assembly's
power to discuss, but this was not taken up by the mceting at large.

3. Supra, p. 147.
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not alter the fact that there was present in the minds of those instrumental in
framing this provision an intention to take the domestic matiers of particular
States out of the competence of the General Assembly.

The fear that the United Nations, through the General Assembly and the Economic
and Social Council, might overstep the limits of the powers conflerred upon it, was
again evident in the drafting of the provisions of Chapter IX, International Economic
and Social Co-operation. As in the debates on the drafting of Article 10, so in
the drafting of these provisions there was evident the same assimilation of the
idea of intervention with 'interference pure and simple' in the domestic affairs of
particular nations. The idea that 'intervene' meant some kind of dictatorial
interference nowhere reared its head. Thus, for example, the Report of the
Rapporteur of Committee II/3 ltatoa:1

There were some misgivings that the statement of purposes
(of Chapter IX) now recommended implied that the Organization
might interfere in the domestic affairs of member countries.
To remove all possible doubt, the Committee agreed to include in
its records the following statement:

'The members of Committee 3 of Commission II are
in full agreement that nothing contained in Chapter 1X
can be construed as giving authority to the Organization
to intervene in the domestic affairs of member States.'

This same assimilation of 'intervention' to the idea of 'interference pure
and simple' ia to be found in the Report of the American Delegation to the President

on the Results of the BSan Francisco Conforonce.z

1. Report of Rapporteur of Committee II/3, Doc.861, II/3/55(1), UNCIO,
Vol.1l0, p.271.

2. American Report - Hearings, pp.105-106; After reciting the text of
Article 55, the Report continues:

"No corresponding provision occurs in the Dumbarton Oaks text.
Early in the Conference the lelegation of Australia introduced a
lengthy amendment which would have pledged all members of the
Organization '"to take action both national and international for
the purpose of securing to all peoples, including their own, improved
labor standards, economic advancement, social security and employment
for all who seeck it,'and to report annually upon steps taken in
fulfilment of the pledge.
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The records of the San Francisco Conflerence on this point do not really admit

of any reasonable charge of ambiguity. Yet some authors do make such a charge.

In particular, it is contended that Dr. Evatt, in other debates, made statements

which cast doubt on the import of his prior statements on the portee of Article

10 and the question of intarvention.3

During the consideration of the Report of Coumittee I1I/2, i.e., the Committee

in which Article 10 was drafted, Dr, Evatt said of this provisionzk

As has been pointed out by a number of speakers this
morning, the Assembly now has the right.... to discuss any
questions or any matters within the scope of the Charter
and it may in connection with those matters ,.. make
recommendations to members of the United Nations on any
question., That, Mr. President, is the fundamental basis
upon which the Assembly's power to discuss will rest .....

veseesssthe text that is now before the Commission
means, in our view, the clear right of the Assembly to
discuss any question or any matter within the scope of tue
Charter. That scope will include every aspect of the Charter,

everything contained in it and everything covered by it. It
will include the Preamble of the Charter, the great purposes

2. contd, "These are objectives which have the full support of the

3.
L.

Government and people of the United States. cceee

On the other hand, the view was advanced that the further
element in the Australian proposal calling for national action
se_arate from the international organization went beyond the
proper scope of the charter of an international organigation and
possibly even infringed on the domestic jurisdiction of member
states in committing them to a particular philosophy of the
relationship between the governwent and the individual,

The pledge as finally adopted was worded to eliminate such
possible interpretation., It pledges the various countries to
co=-operate with the organization by Jjoint and separate action in
the achievement of the economic and social objectives of the
organigation without infringing upon their right to order their
national affairs according to their own best ability, in their
own way, and in accordance with their own political and economic
institutions and processes.

To remove all possible doubt on this score the following
statement was unanimcusly approved and included in the record of
the Conference cees”

See, e.g., Rajan, op.cit., p.68, fn.2; and Higgins, op.cit., pp.68-69.

Verbatim Minutes of the lith meeting of Commission II, Consideration
of the Report of Committee II/2, Doc. 1151, I1I/17, UNCIO, Vol.8, p.208.
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and principles embodied in it, the activities of all its

organs; and the right of discussion will be firee and

untrammelled and will renge over that tremendous ares,

It is very satisfactory %o note the spirit of unenimity

here this morning, because for some time there was opposition

to the definition of the power of discussion in terms which

most members of the Committee, most of the United Nations,

deemed desirsble, Now we have agreed upon a formula, It

is established, I think, that this right of discussion is so

broad, that so long as the matter referred to comes within

the scope of the Charter or any of its provisions, there will

be no attempt on the part of any body to block discussion or

free criticism at the meeting of the Assembly. see.

This statement is in no way contradictory of previous statements made by
Dr, Evatt, All that is to be found here is an emphasis of the breadth of
the power which the nations assembled at San Francisco had conferred on the
General Assenbly, Throughout his statement, Dr, Evatt stressed that the
power of discussion was limited by the scope of the Charter, but he had made
it perfectly clear at meetings of the Executive Committee that domestic matters
were not within that scope, He had even gone to the length of offering to
include in Article 10 a specifiic prohibition of discussion of any domestie
matter,

This so=called ambiguous statement must be read subject to the views expressed
on other occasions by Dr, Evatt, To do otherwise would be to distort the
Conflerence records, Dr, Evatt had mede his position perfectly plain, He
was the central figure in this drama and it was principally as a result of his
efforts that the Soviet Union came to accept the present wording of Article 10,
To suggest that no sooner had he obtained Soviet consent to this wording then he
somehow altered his views on the subject is to attribute to him either a lack

of appreciation of what he was saying or a Machiavellian intention to thwart



the Soviet Union, for neither of which there is any marrant.1

2.

The Security Council

The wording of Article 2(7) was also intended to exclude all functions of

the Security Council under Chapter VI with reference to domestic matters. There

In view of the drafting history of this Article, it is well nigh
impossible to appreciate how publicists like Bentwich and Martin
could give the following interpretation to Article 10: (op.cit.,

pe35)

"For practical purposes, this phrase [matters within the
scope of the Charter] covers the whole field of international
relations. The Charter is applicable not only to the international
action of Member States, but, in the field of security, also with
the action of non-Members (Article 2(6) ). It deals with the
co-operation of Members not only within the Organization, but also
outside it: ‘regional arrangements' (Article 52) are not permissible
unless they are consistent with the Purposes and Principles of the
United Nations. Again, the Assembly is not debarred from discussing
the domestic affairs of States. First, discussion and recommendation
are not 'intervention' in the sense prohibited by Article 2(7): and
secondly, the responsibilities assumed by the Organization for the
promotion of respect for human rights have narrowed considerably
the field of essentially domestic Jjurisdiction.”

Messrs Bentwich and Martin, in making this assertion, chose to
ignore the history of this Article., The¢ phrase, 'within the sphere
of international relations' had been expressly excluded from the
wording of the Charter because of the fear that it opened the door
too wide to possible ultra vires acts by the General Assembly, It
had been pointed out, (and not only by the Soviet Union - see, for
example, the statement of the British delegation on this point at
the 9th meeting of Committee II/2, Verbatim Minutes, May 18, 1945, quoted
in Preuss, op.cit., p.580, fn.2) that many matters could be within the
sphere of international relations and yet remain within the domestic
Jurisdiction of States. It was to overcome these objections that
the formula *matiers within the scope of the present Charter' was
developed. It is therefore misleading to state, baldly, without
any qualification as to the intention of the drafters, that for
practical purposes, the phrase 'within the scope of the present
Charter' covers the whole field of international relations. It
is no doubt true, that in practice, it is difficult to draw the line
of demarcation. But that someline of demarcation was intended is not
in doubt. Therefore it is not helpful in a commentary on the Charter,
particularly one written so early in the life of the Organiz.tion,
before subsequent practice could have had any broadening effect
thereon, to make an assimilation of the two.



was present an intention to prevent the Seaurity Council, under that Chapter,
from making any recommendations on, or even discussing, such matters. This
conclusion is rendered not doubtful by the drafting history of Article 2(7)
itself, Again, it was largely due to the efforts of Australia that this point
stands out so clearly in the Conference records.

As originally worded, the prohibition of intefvention suggested by the four
sponsoring powers did not 'prejudice the application of Chapter VIII, Section B'
of the Bumbarton Oaks Proposals, (Chapter VIII, Section B becoming Chapter VILin
the final form of the Chartor).1 To deal with threats to the peace, breaches
of the peace or acts of aggression, the Security Council was authorised by this
Chapter to make recommendations or decide upon what weasures should be taken to
maintain or restore peace and security. Australia objected to these provisions.
In the opinion of her delegation there was a danger that by allowing the Security
Council to make recommendations under this Chapter that body might thereby be
authorised to intervene in matters outwith its competence.

The following is the substance of what Dr. Evatt said in introducing his
own proposals. For quotation purposes, his statement is long, but because of
its importance the relevant section is set out almost in its entirety. He said:2

6. Chapter VIII, Section B, therefore authorises two main and

quite distinct, processes. The first is that of making recommendations.
The second is that of enforcement. As the proposed new paragraph B
[eventually paragraph 7] of Chapter II (Principles) is at present
worded, it therefore allows the Security Council to employ both
processes, if there has been a threat to or breach of the peace.
7. This analysis suggests the second question involved in the
proposed new paragraph:
Should the Charter authorise the Security Council,
in cases where s state is threatened or attacked by
reason of some matier of domcstic jurisdiction, to
intervene in that matter by making recommendations to
the state threatened or attacked?

1. Supra, p.145.

2. Amendment by the Australian Delegation to Proposed Paragraph 8 of

Chapter II (Principles), Doc.969, I/1/39, UNCIO, Vol.6, pp.h}ﬁ-hhﬂ,
emphasis in para.9 added.
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8. The exception at the end of the proposed new paragraph implies
the ans~er 'yes' to this second question. The Australian Delegation
contends that the answer should be 'no'. One step more in the analysis
=ill show the reasons why we think so,

9. "hat the general part of the proposed new paragraph does is, in
substance, to exclude matters of domestic jurisdiction from the operation
of Chapter VIII, Section A |now Chapter VI| - the procedure for peaceful
settlement., From the point of view of the Organisation, the important
thing that is thereby excluded is the Security Council's power, under

raph 4 of Chapter VIII, Section A to recommend appropriate terms of
set lement, That is an entirely proper exclusion. By definition, a
state is free, within the limited sphere of domestic jurisdiction, to
adopt whatever policy it thinks best, But the exception at the end
of the proposed new paragraph brings back, under Chapter VIII, Section B
[Chapter VII] the very thing that the general rule at the beginning
excludes under Chapter VIII, Section A [Chapter VI] - the power of the
Security Council to make recommendations to the parties. VIII, A,
operates where the continuance of a dispute 'endangers the maintenance
of peace'. VIII, B, can operate am soon as there is an actual 'threat
to peace'., As soon therefore as a threat to peace is made, the Security
Council can intervene and take cognizance of the whole matter.

10, Such a provision is almost an invitation to use or threaten force,
in any dispute arising out of a matter of domestic jurisdiction, in the
hope of inducing the Security Council to extract concessions from the
state that is threatemed. [Broadly, the exception cancels out the rule,
whenever an aggressor threatens to use force. The freedom of action
which international law has always recognised in matters of domestic
jurisdiction becomes subject in effect to the full jurisdiction of the
Security Council,

1l. The Australian de.egation opposes the inclusion in the Charter
of any provision which produces this result. Owr grounds are in no way
peculiar to Australia itself., Every country represented in this
Conference has its own internal problems, its own vital spheres of
domestic policy, in which it cannot without forfeiting its very
existence as a state permit external intervention,

Because of these doubts Dr. Evatt proposed that the exception to the general
principle of non-intervention should be amended to read:

eses but this principle shail not prejudice the application of
enforcement measures under Chapter VIII, Section B.

It would have been difficult for Dr. Evatt to have wade his point of view
clearer, He assimilated all the functions of the Security Council under Chapter
VI of the Charter to intervention., In his opinion the prohibition of intervention
contained in Article 2(7) excluded domestic matters from the entire operation of
this Chapter. Because of this, he was reluctant to see one of these functions =
the power to make recommendations - reintroduced in Chapter VII. It is important

to stress that the wh.le purpose of this Australian amendment was to assimilate any
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Security Council dealings with a domestic matter other than the ordering of
enforcement meesures to intervention, This was the sole purpose of its
introduetion, By this amendment Australia hoped to prevent the Secwrity Council
dealing with any domestic matter whether by way of discussion, study or recommenda-
tion, The only thing which was to be permitted was enforcement measures, should
the necessity for them arise,

The Australian amendment was accepted by the Committee by 31 votes to 3, with
5 et,barlua::ﬂ;:l.ona..‘I There was thus general acceptance of the Australian fears and
indeed some of the delegations wished to go even further in safeguarding domestic
Jurisdiction by suppressing altogether the final clause defining the exception in
favour of action by the United Nations, Furthermore, such objections es there were
to the Australian amndment,z were directed to practical consideration, Norway,
in particular, objected to the entire provision as she felt that any limitation upon
the power of the Security Couneil, even under Chapter VI, would impair the
efficiency of the United Nations as a peaece keeping and peace ensuring a.f;;t:m.csr.3
But her delegation did not in any way seek to suggest that discussion and
recommendation of domestic matiers were not intervention, Rather her delegate
tried to persuade the Conference to include domestic matters within the ambit of
the powers of the Security Council under Chapter VI."'

et gy

1, Summary Report of the 16th meeting of Committee I/1, Doec.976, I/1/40,
UNCIO, Vol.6, pp.4OL4~499.

2, In pertic., Norwey; see Statement by the Norwegian Delegete to Committee
i/, Doc.92§,_ﬁ/37, WNCIO, Vol.6, pp.k30-432,

3« 1bid.

4, TFor further material confirming thé intention of Committee I/1 to exclude
domestic matters altogether from the purview of Chapter VI, and from the
power of recommendation contained in Article 39 see, Supplement to Report
of Rapporteur, Committee I/1, to Commission I, Doe,1070, I/1/34(1)(d),

UNCIO, Vol.6, pp.s86-489; Report of Rapporteur to Committee III/3,

Doe, 881, III/3/46, UNCIO, Vol.12, pp.502-51k; Summery Report of 2nd meeting,
Committee IIT/2, Doec,188, IIL/2/3, UNCIO, Vol,12, pp. 8-10; and Sumary
Report of the 16th meeting of Committee I/1, Doe. 976, I/1/40, WNCIO,

Vol.6, pp«49k=499.
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3. Conclusions

The drafting history of Article 2(7) and Article 10, not to mention similar
inferences which can be drawn from the history of Chapter IX, is conducive to
no other reasonable conclusion than that it was the intention of those present
at San Francisco to prevent any organ of the United Nations discussing or maling
recommendations concerning matters which were essentially within the domestic
Jurisdiction of States, These two Articles were the work of the Australian
delegation in particular and hence great weight must be attached to the views
expressed by it concerning the ,i_rté_a_ thereof, Dr, Evatt made it quite clear
that in hisginion, discussion of and recommendation concerning the domestic
affairs of particulaor States were not within the power of amy organ of the United
Natiohs, No delegation took exception to this,

The material in support of these comclusions is substamtial and in comparison
contrary inferentes are reduced to mere sniping from the side lines, To hold that
the San Francisco records are not conducive to this comelusion is to refuse to
attach proper weight to the principal current of this part of the Confercnce and
to concentrate not on the main speeches but on the minutlae of contrediction which
can be found in the records of any international gathering,

Against these conclusions only one reasonable argument can be raised, It
has been argued that as the word 'intervene' was first introduced into the
Charter by the committee of jurdsts'iwhioh drafted the four power ameniment to
the original prohibition (the word 'intervene! not figuring in the origimal

1. The four sponsoring governments formed a sub-committee to consider
all the amendments to the domestie Jjurisdiction provision, This
Committee consisted of John Foster Dulles and Green H, Hackworth,
of the United States; Sir William Malkin of the United Kingdom;
S.A, Golunsky of the USSR; and Wang GChun-lui of China, It wes
this committee which prepared the four-power amendment to paragraph
7 of Chapter VIII, Section A and suggested moving the new clause -
to Chapter II.
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text of paragraph 7 of Chepter VIII, Section A) it must be understood in its
technical legal sense, It is argued that o committee of Jjurists must have used

the word 'intervene' having in mind the sense which it had in classicel International
Law, i,e,, dictatorial interference, and that they could not possibly have intended
to include within that term, discussion of or recommendations concerning the domestic
affairs of particular States, These arguments may well be true, However, whether
they are or not must remain a matter of conjecture for the report of the committee
of jurists is not available,’

There is, however, & powerful reply to any such assertion, It is to be
presumed that the legal advisors of each delegation kept a close watch on the
developments which were taking place as a result of the discussions in the various
Committees, They must have been aware that in the discussions leading up to the
adoption of Articles 2(7) and 10, the word 'intervene' was being used to cover
actions which were not usually, in classical International lew, regarded as
intervention, Hed they taken exception to this, they would surely have mode this
known to their respecetive delegations, at least one of which would have pointed
out the error, for example, contained in Mr, Gromyko's fears of intervention by
discussion, But no such comment is to be found, The Conference wos not lacking
in logal talent® and it must therefore be presumed, in the face of this silence,
that the fears of the Soviet Union, among others, were justified and that the
steps which were taken to overcome them were correct,

Rajen, in his work 'United Nations and Domestic Jurisdiction' has meintained
that "there is en intriguing conspiracy of silence in the travgaux preparstoires .
on the use of this critical term".” If by this is meant that there was not

1. Rajen, op.cit., p.35, fn.3.
2. %‘a_]a_? op.cit., p.71, fn.4, notes that of the legal advisers present at
e San Francisco Conference, seven have beey or are presently, Jjudges
of the International Court of Justice,

5. m optoitt’ p.?l’ ml.



165

a lot of discussion concerning the meaning of the term "intervene' in Committee
I/1, this assertion is certainly true. However this statement is not, in itself,
conducive to great conclusions, What is important is the fact that the point
was raised and was the source of considerable amount of trouble to certain
influential delegates, The fact that speeial sessions of the Executive Committee
were held to clear up this point can hardly be ecalled a conspiracy of silence,
The Faet that on importent emendment to Artiele 2(7), the sole purpose of which
was to ensure that the Security Council could not adopt any recommendations
concerning a domestic matter either under Chapter VI or Chapler VII, is hardly
conducive to the view that the matter was glossed over, The fact that the
wording of Article 10, which had already been agreed on, was altered to take
-account of the fears of one delegation in particular thet the General Assembly
might intervene by discussion, is hardly a point that can be thrust into a
corner, _
Yet, it has been maintained that the San Francisco records are ambiguous,

This ambiguity has not been found.



Chapter VII

The Status of Preliminary or Jurisdictional
Discussion and the Question of Inclusion

Since the majority of States which have considered the gquestion of the
definition of intervention im United Nations law maintein that substantive
discussion of or recommendations concerning the domestic affairs of any State
in particular constitute intervention, it becomes necessary to consider the
status of preliminary or jurisdictional discussion. Can this be said to be
prohibited by Article 2(7)? |

1« Unilateral Decisions on Competence and Their Inherent Defects

In the cases in which objections to the inclusion of items on the definitive
agenda of the General Assembly were made on the basis of Article 2(7), there is a
certain striking similarity. All of them concerned either questions of the
violation of human rights and fundamental freedoms or the maintenance of peace
and security. 1In all of them there was a conflict as to whether or not the
subject matter of the item was essentially domestic., Furthermore - and perhaps
most important of all - in eacifcasa the claim that the subject matter was essentially
domestic and hence outwith the competence of the General Assembly was made unreservedly.
States made this claim under the apparent impression that the mere fact that they
considered a certain item to fall within their own or someone else's domestic
Jurisdiction was enough to bar inscription of the item in question and any
discussion thereon., Thus, for example, in case 7, the observance of human rights
in the Union of Soviet Socialist Republics, we find the Soviet Union and Poland
requesting the deletion of this item from the definitive agenda Lecause it was, in
their opinion, within the domestic jurisdiction of the Soviet Union. Ageain, in
case Y, the observance of human rights in Bulgaria, Hungary and Romania, we find
Czechoslovakia, Poland, Yugoslavia, Byeolrussia and the USSR requesting the deletion

of this item from the agenda for the same reason. In case 24, the question of
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Cyprus, the United Kingdom and Turkey opposed the inscription of this item because

it was claimed to be within Great Britain's domestic jurisdiction. 1In all the

cases dealt with, no doubt was expressed by those States which adopted this view.
with the exception of South Africs1 we do not hear the argument: The Government

of X is of the opinion that this item concerns a matter which is essentially domestic
and therefore invites the Ceneral Assembly to debate and decide on its competence
prior to discussing the substance of the case. Instead, the General Assembly was
presented with the bland statement that es these matters were within the domestic
jurisdiction of a certain State they had to be deleted from the agenda. Any other
course would be intervention.

This contention, surprising enough in itself, is more so when the terms of the
Charter are taken into account. In many respects, as already noted, it is a vague
document, In particular, it covers such subjects as human rights and fundamental
freedoms which heretof'ore had not been within the confines of international law, or
at least only marginally so. Suchsubjects had in the main been considered to
fall essentially within the domc¢stic jurisdiction of the various members of the
international community. Now, however, they have been subjected to a certain
amount of international authority through their mention in the Charter, but from the
Charter itself, the extent of that sutiority is not clear. It is not clear just
how far international responsibility extends and where domestic jurisdiction begins.

Despite this uncertainty, however, states have not hesitated to make the claim
that certain items which, in many respects, appear controversial are within domestic
Jurisdiction and on the strength of this to demand their exclusion from tﬁo
Assembly's agends,

If, in any process before an international tribunal, an objection to jurisdiction
were lodged on the basis that the matier concerned was domestic, whether or not

1. See, infra, p. 201, et.seq.
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the tribunal had jurisdiction would be decided by the tribunal itself, not by the
contestant. The jurisdiction of international courts is not divested by the mere
assertion of a party to a process that it lacks jurisdiction to hear the case.
There appears to be no good reason why the same rule should not apply in the
proceedings of the United Nations. The jurisdiction of the United Nations is in
many respects controversial. In many instances a good case can be made for the
proposition that it lacks the jurisdiction to entertain a particular matter.
However, such assertions of lack of competence must themselves be subject to the
serutinv and decision of the United Nations. The United Nations, no more than any
internationel triburel, camnnot be bound by the unilateral assertions of kembers
that it lacks competence. Nemo esse judex in propria sua causa is a general
principle of law applicable to all situations and it follows that if the rule of
law is to have any application at all in international afigirs no State can be
allowed to interpret with binding florce its obligations under the United Nations
Charter or any other instrument.

In United Nations practice decisions on gquestions of competence have always
been taken by the organ concerned. No resolution has ever been passed which
expressly declares that the organs of the United Nations have this power and the
Charter does not specifically confer it. However, it is generally accepted that
the organs of the United Nations have this powor1 and all attempts to have questions
of interpretation referred, as a matter of course, to the International Court of
Justice have been resisted.

2. Decisions on Competence = What they involve

The difficulties inherent in an objection to the jurisdiction of any tribunal

- — i

1. See Vallat: The Competence of the United Nations
General Assembly, 97 H.R., pp.208-213, (1959) for a discussion of the
drafting history of the Charter relating to the question oi where the
power to give "authoratative interpretations" of the Charter lies.
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on the grounds that the matter falls within the domestic jurisdiction of the
defendant State were well put by Sir Humphrey Waldock in his article "The Plea

of Domestic Jurisdiction before Internmational lLegal Tr.bunals", where it was uid:1

The reserved domain of matters of domestic jurisdiction thus, in
principle, comprises those activities which at any given moment are
left by international law within the uncontrolled discretion of the
State concerned. From one aspect, matters o domestic jurisdiction
are those activities which, at any given moment, international law
leaves to the exclusive jurisdiction of the State in question, From
another aspect, matters of domestic jurisdiction are those activities
in regard to which, at any given moment, international law does not
subject the State in question to any international obligation vis a vis
a State or international organisation., In its first aspect, the
doctrine of the reserved domain appears as a constitutional doctrine
distinguishing between matters within international jurisdiction and
matiers exclusively within State jurisdiction, In its second aspect,
the doctrine is concerned with the substantive obligations of States
under international law; 4in this aspect it simply affirms that the
range of the State's obligations is prescribed by rules of international
law applicable at the time and that outside that range a State is not
answerable internationally for its conduct. It follows that a plea
of domestic jurisdictionmay either appear as an objection to the
compctence of a State, international organisation or international
tribunal to examine into the matter at all or may appear as an
objection to the validity of an intermational claim on the ground
that the claim does not disclose any breach of an obligation owed to
the claimant under international law.

Some of the diffliculty which surrounds the doctrine of domestic
Jurisdiction is due to its dual character as a doctrine concerned both
with the boundary between international and State jurisdiction and with
the substantive rights and obligations of States under international
law. +es even where there exists an independent tribunal, the jurisdiction
of which is invoked by one of the parties to a dispute, the intimate
connection between the question of jurisdiction and the question of
substantive rights and obligations under international law is in no
way diminished. Consequently, on the plea of domestic jurisdiction
being lodged as an objection to its jurisdiction, the tribunal is
necessarily confronted with a point which relates to the substantive
rights of the parties under international law as well as to its own
competence in the case. The problem for the tribunal is then how to
reach a decision as to its own competence in the case without in fact
examining into the rights of the parties on the merits and thus to
some degree exercising the very Jjurisdiction which is disputed.

In making any decision on competence, any organ of the United Nations acts in
a quasi-judiciel capacity and the problems it faces in this respect are the exact

e e

1. ™aldock: The Plea of Domestic Jurisdiction Before International Legal

Tribunals, 31 B.Y.I.L., p.97 (1954); hereinafter referred to as
"Waldock, 1954".
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parallel of those faced by any other intermational tribunal. The question of
competence must be discussed by the United Nations, but in so doing there is a
distinct danger that the organ concerned will become involved in an examination of
the merits of the case, the exercise of this power being the very thing which

is being challenged by the plea of domestic jurisdiction.

This problem was solved for international courts by the Permanent Court of
International Justice which established the practice, in such cases, of examining
only the grounds on which the particular claim was based and deciding on that
whether or not it had jurisdiction to hear the case., This procedure was laid down
in the advisory opinion on the Nationality Decrees in Tunis and Morocco. In 1923
the P.C.I.J., was asked by the Council of the League of Hations to give an advisory
opinion on whether certain decrees, converting into French citizens certain classes
of British subjects, were solely a matter of French domestic jurisdiction within the
meaning of Article 15(8) of the Covenant of the League, and whether therefore, the
Council was prohibited from making any recommendations with raspect thereto,

The Court in this case "showed itself very much aware that the question of
domestic jurisdiction in preliminary proceedings on jurisdiction is intimately
related to the substantive rights of the parties on the merits., It recognised the
delicacy of the task of deciding the wvalidity of a plea of domestic Jjurisdiction as
an objection to jurisdiction without a full investigation of the merits and yet
without prejudicing the rights of the parties as they emerge from a full investiga-
tion of the msrita".1

In giving its opinion, the Court laid down the general principle that in
considering the competence of the Council to make the recommendations in question,
the criterion which had to be looked to was the general legal nature of the subject
matter of the dispute, and not whether the defendant State had or had not in fact

1. waldock 1954, p.108,
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acted within its powers according to international law.1 The Court came to *he
conclusion that to decide the preliminary question of jurisdiction, it was not
necessary for it to examine in detall the contentions of the parties on the
merits, but only to examine, in a superficial manner, the grounds on which the
claim was based. The Court sa1d=2

It is certain,... that the mere fact that a State brings a dispute
before the League of Nations does not suffice to give this dispute an
international character calculated to except it from the application of
paragraph 8 of Article 15,

It is equally true that the uere fact that one of the parties appeals
to engagements of an international character in order to contest the
exclusive jurisdiction of the other is not enough to render paragraph 8
inapplicable., But when once it appears that the legal grounds (titres)
replied on are such as to justify the provisional conclusion that they
are of Jjudicial importance for the dispute submitted to the Council, and
that the question whether it is competent for one State to take certain
measures is subordinated to the formation of an opinion with regard to
the validity and constfuction of these legal grounds (titres), the
provisions contained in paragraph 8 of Article 15 cease to apply. «eee

The Court thus held that what is important in deciding jurisdiction is not the
substantive rights of the parties, but rather the prima facie statuc o the subject
matter of the dispute. If, on a provisional survey of the grounds adduced by the
claimant for his case, it appears that the matter falls within the confines of

international law, then the plea of domestic jurisdiction falls, for the purpose

of de urisdiction to the tribunal.

There has been a certain amount of controversy over the validity of this
'provisional view' ayproach of the P.C.I.J. to the question of jurisdiction, Sir
Hersch Lauterpacht, for example, pointed out that this 'provisional view' approach
to the question of competence could lead to the anomalous situation where & Court
could find that, on a prima facie survey of the case,a matter fell within international
1. (31923), P.C.I.J., Series B., No.4, ppe23=2i.
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law but that on the resultant examination of the merits it might find that in
fact the matter was domestic. This would nean that the Court had been exercising
a jurisdiction which it, in fact, did not possess, and that its provisional
judgement had been based on a general impression which was not substantiated by
the investigation of the marita.1

vhatever the merits of this controversy, it need not detain us here., For,
despite the objections of Professor Lauterpacht, the practice of making a provisional
assessment of the case for the purpose of deciding the question of jurisdiction has
become established. The International Court is frequently presented with objections
to its jurisdiction based on the plea of domestic jurisdiction and it disposes of
the matter by examining, not the merits of the case, but the legal grounds which are
adduced as the basis of the claim.

However, while this ‘provisional view' method of disposing of the question of
Jurisdiction has become established practice in the International Court, it has been
found that it is not always poscible to adhere to it. The chief difficulty inherent
in this procedure is that by confining itself to a superficial examination of the
legal grounds adduced for the claim, the Court may thereby fail to appreciate fully
the plaintiff's cause of ection and thus ignore the existence of international
elements therein which would have become evident from an eraminatiocn of the merits.
This defect in the 'provisicnal view' procedure has led the Court, in some
contaniiouS cases, to join the preliminary objections to jurisdiction to the
hearing an the merits and thus to defer its decision on jurisdiction until after
it has had a full investigation of the merits of the case. This expedient was

first adopted in 19332 and is now expressly provided for in the Rules of

1. See, Lauterpacht, H., in 10 Economica, p.137 (1930); quoted by ¥aldock, 1954.
For a full discussion of these conflicting views, see “aldock, 1954,

24 _T‘l.}g F’lesg Cas.. (1953)0 P.c.I.J.. Series A/B NO.BZ, p.lﬁ.
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! Since this change in the Rules of Court it has become the practice

Court,
always to postpone until af'ter the hearing on the merits the decision on a
preliminary objection to jurisdiction which, because of its close connection
therewith, cannot be satisfactorily answered without a full investigation of the

merita.2

3. Application of the principles evolved by the Internmational Courts to the
procedure of the General Assembly.

In attempting to apply the procedures evolved by the Permanent Court of
International Justice and its successor, the Ilnternational Court of Justice, for
dealing with preliminary objections totheir jurisdiction, to a body like the
General Assembly, it is essential to keep firmly in mind the exact nature of' the
objection which is made to the assumption of jurisdiction by that body. Some
States, maintaining that a matter is domestic, cleim that it cannot be discussed
by the General Assembly, and hence cannot be included on the agenda of that body.

The plea of domestic jurisdicticn is only a claim on the part of a State or
group of 3tates as to the nature of the subject matter in question and hence cannot
be taken to deprive the General Assembly of all power to deal with the subject.
It is imperative that some decision be taken on that claim in order to testify
to its veracity or falsity. It will be evident however that before any decision
can be taken by any international hody, thct body must be seized of the matter in
issue.

The International Court of Justice becomes seized of a matter in one of two
ways. It may become seized of a matter through the presentetion of a special

3

agreecment between the parties. Alternatively, it may become szeigzed of a matter

1. Article 62(5) of the Rules of Court states that: After hearing the parties
the Court shall give its decision on the objection or shall join the
objection to the merits. If the Court overrules the objection or joins
it to the merits, it shall once more fix time-limits for the further
proceedings.

2. For a discussion of the subject see "Yaldock, 1954", pp.lll-~1l6.

3. Article 4L0(1l) of the Statute of the International Court of Justice.
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when & written application stating the cause of complaint is addressed to the
Regiatrar.1

In such cases, the Court is then in a position to consider objections to its
jurisdiction, and it will be obvious that until it is seized of a matter, no question
of its competence can arise, for the Court does not have the power to consider
hypothetical questions.

For the General Assembly of the United Nations to become seized of a certain
matter, however, the procedure is rather more complicated. Unlike the International
Court of Justice, a unilateral application by one state or group of states to the
United Nations is not sufficient to make any of its organs seized of a particular
matter. The procedure which must be followed to seize the General Assembly of a
particular matter is two fold. The item has to be considered by the General
Committee and approved by the General Assembly.

The provisional agenda f'or each session is drawn up by the Secretary General
and communicated to the Members of the United Nations at least sixty days before the
opening of the seasion.2 This provisional agenda has to include, inter alia, all
items the inclusion of which has been ordered by the (General Assembly at previous
aesaions,3 and all items proposed by any Member of the United Nationz.h

The provisional agenda is then co:sidered by the General Committee, in terms of
Rule 40, as follows:

The General Committee shall, at the beginning of each session,
consider the provisional a enda, together with the supplementary list,
and shall make recommendations to the General Assembly with regard

to each item proposed concerning its inclusion in the agenda, the
rejection of the request for inclusion, or the inclusion of the item

1. Article 40(1).

2., Rule 12 of the Hulesdf Procedure of the General Assembly.
3. Rule 13(c).

4. Rule 13(e).
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in the provisional agenda for a future session.... In considering
matters relating to the agenda of the General Assembly, the General
Committee sha.l not dilscuss the substance of any item, except in so
far as this bears upon the question whether the General Committee
should recommend the inclusion of the item in the agenda, the
rejection of the request for inclusion, or the inclusion of the

item in the provisional agenda of a future session, and what priority
should be accorded to an item the inclusion of which has been

recomuended.

The General Committee having examined the proposed item and made its recommenda-
tions thereon, the matter is then submitted, together with the other recommendations
of that body, to the General Assembly for the latter's approval. The question
therefore arises whether, at this stage of the proceedings, the Assembly can and
should consider its competence to entertain the various items.

On an esnalogy with the procedure of the International Court of Justice, the
answer to this question must be in the negative. As with the International Court,
s0 too in the case of the General Assembly, before any question of competence can
be discussed, the Assembly must be formally seized with a certain question. The
General Assembly is not formally seized of any item until it is on the agenda.

Consideration of the provisional agenda by the General Committee does not
formally seize the General Assembly of the various items thereon. The General
Committee's consideration of the provisional agenda is entirely a preliuinary
proceeding and it is upon the General Assembly that rests the final decision on
whether or not to include an item. It is not until this decision on inclusion
has been taken that any debate can ensue on the competence of the Assembly to
entertain the question. Therefore, it EOIIOwl that the act of including an item
on the ggenda, the status of which is in doubt, can never amount to an act of inter-
vention. The approval of the agenda should be, therefore, as far as the question
of competence is concerned, a purely formal matter, with no attempt to pass upon
the nature of the item in question.

On becoming formally seized of a particular matter, the General Assembly should

immediately take up the question of competence, should any objection to it be raised.
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Once the item is on the agenda the Assembly should, like the International Court
of Justice, make a preliminary assessment of the objections to its jurisdiction
on the basis of the criteria set out in the Nationality Decrees advisory opinion,
i.e., the General Bssembly should exauine the legal grounds which are relied on by
the petitioning State to see if they are such as to justify the provisional
conelusion that they are of juridical importance for the dispute brought before it
and also to ascertain whether the competence of a State to take the action complained
of is subordinated to the formation of an opinion with regard to the validity and
construction of those legal grounds, It should be emphasised, however, that what
is required at this stage is not an extensive review of the whole merits of the
case, but a 'provisional view' of the case presented by the State or States requesting
inclusion.1 Only after this preliminary examination and decision on the question
of competence should the General Assembly proceed to examine the merits of the case,
provided, that is, the preliminary decision on competence was favourable,

Such preliminary or jurisdictional discussion caniot possibly constitute
intervention in the domestic affairs of any nation. Such discussion and

decision on the status of a particular item is the sine qua non of the rule of law

in international affairs.

As in the practice of the International Court, so too in that of the General
Assembly, there will often be cases where it will not be possible, on a provisional
view of the case, to come to any decision on the competence of the United Nations
to deal with it. In such cases, there is no essential reason why the procedure
of the International Court of Justice should not be adopted, and the decision on
jurisdiction postponed until af'ter the hearing on the merits. To maintain

otherwise would be to stifle unnecessarily the operation of the United Nations.

1. In the Anglo-Iranian 0il Co, Case (1952 I.C.J. Reports, Pleadings, Arguments
and Documents, Session of 11 June, 1952), the Court actually stopped the
Iranian Counsel from going twm much into the merits of the case and reguested
him to confine his arguments to the preliminary objection to the Jjurisdiction
of the Court.
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Therefore, such examination of the merits, preparatory to deciding on the question
of competence cannot either be justly regarded as intervention in the domestic affairs
of any State.

There is, indeed, one class of case where such substantive discussions are
essential iIf the Assembly is to come to any dedision on its competence, This is
that class of cases which involve those Articles of the Charter which call upon the
General Assembly to make certain value judgemenis prior to applying them,

In general, the interpretation and application of a treaty is a mixed matter
of law and fact. In the case of the Charter, however, it is also, in very many
cases, a question of opinion or value judgement.

The interpretation and application of the Charter is a matter of law because it
depends on the meaning to be ascribed to the various provisions of that instrument.
It is & question of fact because whether or not a particular provision has been
violated depends on the actions which have been carried out by the parties concerned.
It is also a question of opinion, because so many of the Articles of the Charter
entail that a value judgement be passed on those facts before the law of the Charter
can be applied to them.

This three fold process of interpretation and application is especially true
in the case of Article 2(7). “hether or not a matter falls essentially within the
domestic jurisdiction of a particuler State depends, in the first enalysis, on the
legal meaning if any to be attached to the phrase, 'essentially within the domestic
Jurisdiction of & State'. Secondly, it depends on & simple question of fact:

Has State X done & certain thing? Thirdly, it may depend on opinion, for the one .
important way in which facts, which by the other two criteria fall within the
domestic jurisdiction of a State, can be considered as non-domestic is to regard
them as constituting a threat to the peace of the world or as likely to impair the
friendly relations among nations, which is necessarily, in ma.y cases, a question

of opinion,
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The powers of the General Assembly with regard to intermational peace
and security are as follows: It may consider the general principles of
co=operation in the maintenance of international peace and security, including
the principles governing disarmament and the regulation of armaments, and may
make recommendations with regard to such principles to the lembers or to the

Seeurity Council or to both,’

It may discuss any question rdlating to the
maintenance of international peace and security brought before it by any Member
of the United Nations, or by the Security Counecil, or by a State which is not a
lember of the United Nations and may make recommendations with regard to any such
questions to the State or States concerned or to the Security Council .2 The
General Assembly may call the attention of the Security Council to situations which
ere likely to endanger international peace and security, It may recommend measures
for the peaceful adjustment of any situation, regardless of origin, which it deems
ddkely to impair the general welfare, or friendly relations among mtiona.3

Each one of these provisions entails that a value judgement be taken on
certain fasts, Thus, while it may be true that, for example, the subject matter
dealt with in Chapter IX of the Charter does not come within the sphere of
international law, and hence, under normal circumstances would be considered to
fall within the domestic jurisdiction of the Members, should measures taken with
respect to those subjects constitute a threat to the peace, or be deemed likely
to constitute such a threat then obyiously the subject concerned would thereby
cease to be domestic, However, it will be evident that in such cases as these,
before the General Assembly can make the value Jjudgements which it is called upon
to make, it must be in full possession of the facts, For, after 211, whether or
1. Art.l 1(1).
2, Art,11(2).

3¢ Art M.
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not a situation is likely to impair the general welfare or friendly relations
among nations is not necessarily a self'-evident fact.

In such cases as those, and in all others where, for one reason or another,
the General Assembly, acting in a quasi=judicial capacity, is unable to come to
a provisional view of its own competence, full substantive discussion of the
merits must be allowed, Therefore, substantive discussion under such ecircumstances
does not constitute intervention, even if the matter were ultimately de-ided to
be within the domestic Jurisdiction of a certain state, for otherwise the General
Asgenmbly, like any other international body in suech circumstances, would be unable
to function, The alternative to this conclusion is to leave each State as the
Judge of its own competence, and hence, of that of the United Nations, The
results of such a2 "universal Connelly Reservation' would be the antithesis of the
rule of law,

In the light of these procedural necessities, therefore, the coneclusion that
substantive discussion constitutes intervention within the meaning of Article 2(7)
requires to be modified somewhat. The exigencies of procedure and the correct
administretion of justice will frequently predicate that there be a full presentation
of the facts of a case and discussion on the merits thereof, Because of' this
fact, the conclusion that substantive discussion constitutes intervention has more
a contingent then an immediate value, It serves to draw attention to the faet
that onee it has been decided that a matter is essentially domestic, no further
United Nations action can be taken, No further discussions can be carried on,
under the present law, nor any recommendation adopted, The prohibition of
substantive discussion is particularly important if, on a provisional view of
the case, it is decided that the matter is essentially domestic. Then the matter
must be removed from the agenda immediately., However, these facts should not
blind States to the need, in many cases, for full and frank discussions on a

subject in order to come to a reasoned conclusion on the question of competence.
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In these circumstances - but only in these circumstances - substantive
discussion must be allowed,

In view of the exigeneies of procedure, therefore, objections to the
competence of the United Nations should not be phrased thus: This matter is
domestic; the United Nations cannot discuss domestic matters; therefore, this
matter cannot be included in the agenda of the General Assembly, Rather it
should be: In the opinion of State X, this matter is domestic; the United Nations
is debarred, by Artiele 2(7), from discussing such matters; therefore, the United
Nations must establish its competence to deal with this item, either by taking e
preliminary decision therecon or by joining the issue of competence to the merits
of the case, If the matter was looked at in this fashion, all those protracted
debates on the inclusion of items on the agenda would cease,
ke The Actual Practice and Procsdure of the Gemeral Assembly

In practice the General Assembly has not approached the question of its own
competence with any degree of method or, apparently, with any clear understanding
of what it is doing, a fact which has led to prolonged and confused debates on
the adoption of the agenda, In the vast majority of cases, no actual decision
on competence has been expressly taken, either immediately after the inmclusion of
an item on the agenda or after a discussion on the merits, The General Assembly
has neither expressly made a provisional estimate of its own competence nor joined
that issue clearly to the discussion of the merits of the case, Its competence
has, usually, to be inferred from the action which it has talken, Moreover the
Assembly has tended frequently to stress the political aspects of a question and
to demegrate the legal, a prectice which is hardly conducive to trust in the world
organization,

If o genmeralisation had to be made aboul the Assembly's attitude towards the
gquestion of its own competence, it could with Jua.tirication be said that in

gener:l it has menifested a singular disregard for the doubts which have been
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expressed, in all honesty, thereon, There has been evident a tendency to
treat those who challenge the jurisdiction of the Assembly with a certain
amount of disdain,

Nevertheless, despite this general apathy towards the legal aspects of
the matter, four fairly well-defined attitudes are discernable towards the
question of inclusion, (a): The predominant group of Stetes have adopted an
2 priori approach to the question of the Assembly's competence, They have
maintained that where a matter falls essentially within the domestic jurisdiction
of a perticular State, it camnot be discussed by any of the United Nations organs
and hence may not even be included in an agenda, Such assertions indicate an
a ori approach to the question, They indicate that in the opinion of those
States the question of ﬁompeteme can be decided by each Member of the United
Nations, individuelly, without the necessity of any discussion or examination
by the appropriate organ, (b): The contrary view has also been expressed,
though by a smaller number of States. Several States have maintained that no
& priori opinions on the nature of the subject matier of an item can be controlling
in the question of inelusion, It is the opinion of those States that whenever
a question of competence is raised, the item concerned must be included on the
agenda before a decision can be talken thereon, (¢): Some States have carried
the arguments of the second group of couniries a stage further, They have
expressed the view that any matter which is brought to the attention of the
United Nations must be included on the agenda, or at least, cannd be excluded
on jurisdictional grounds, Some have asserted thet each State has the right
to have any matter which it chooses to bring to the attention of the United
Nations discussed in the General Assembly, Others have not gone so far, but
have qualified the existence of such a right by postulating the need to present
a primas facie case, justifying the inclusion of the item, (d4): There is also

the opinion, once expressed by the United States, that the question of competence
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can be decided by States, individually, prior to inclusion, from the nature
of the action which the State seeking inclusion proposes.

(a) The o priori spproach. Where a matter is outwith the competence

of the United Naticns, it cannot be discussed and hence cannot be
included on the agenda of the General Assembly.

The many instances of this argument have already been examined in Chapter V
and it is not necessary to re-examine them here at length. As put forward in
the agenda debates, this argument was all inclusive. It covered not only
substantive discussion, but preliminary or jurisdictional discussion as well.

As far as the protagonists of this theory were concerned, no discussion on a
matter which they considered to be domestic was permissible.

This approach has one fundamental weakness. It classes not only substantive
discussion as intervention, for which there is a very strong case, but also
discussions cesigned to elucidate the question of competence, for which no
sound Justification can be made. Were preliminary or jurisdictional discussion
to constitute intervention, that would memn that some a priori judgment would
have to be made on the nature of the subject matter of the item, by States
individuvally, entirely outside the framework of the United Nations and prior to its
inseription on the agenda of any organ thereof. As such, the resultant decision
on competence would not be a decision of the organ of the United Nations concernede.
Such procedure is incorrect. No decision on competence is possible until the
General Assembly is seized of a matter and the decision whereby it does become
seized of that matter cannot in itself be interpreted as a decision on competence.

Despite the obvious wezkness in the a priori approach, it is the one which,
in the agenda debates, has found the largest measure of support. The fact that
no item has ever been deleted from the provisional agenda of the General Assembly
on jurisdictional grounds is, moreover, not indicative of a mass rejection of this
opinions Rather it confirms the conclusion that the majority of State have

approached this question in an g_priori manner. No matter has been deleted from
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the provisional agenda because in each case the majority has been of the
opinion that the matter was not domestic in any case, States which have
asserted that a matter was not domestic anmd hence could be ineluded on the
agenda have, in fact, been as guilty of utilizing the a priori approach as
those which have asserted the converse. For, with one exception, dealt with
below, States which maintained that the matter was not domestic have not
adopted the line of reasoning: "There is obviously some doubt concerning the
status of this item, Therefore it must be included on the agenda before we can
decide this question," On the contrary, they too have been quick to assert that
the status of the matter was not in doubt,

Both these positions are unsatisfactory. One assumes that the matter is
domestic and that any discussion, even of the question of competence,is
intervention, The other assumes that the matter is not domestic and that no

discussion of the question of competence is necessary,

In one instance, the General Assembly tuwrned its back on its disorderly

approach to this question and adopted a sensible procedure. At the seventh
session, during a debate on whether or not to inelude on the agenda the subject,
the Race Conflict in South Afrieca, the General Assembly decided by a large
majority that no decision on the question of competence was possible prior to

the inclusion of this question on the agenda. Unfortunately, however, this

is a lone instance, It has not led, for example, to the disappearance, in
debates on the adoption of the agenda, of objections to inclusion of certain
items, States, despite this clear decision, have still made the same objections,
in these debates, on the basis of Article 2(7) and contended that the United

Nations was not competent to deal with a particular matter. They have not, in

general, adopted the line:"There is obviously some doubt sbout the question of
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competence, Let us therefore discuss it and take a decision thereon",

The decision which was taken at the seventh session was the culmination
of the efforts of South Africa to have matters which she considered to be within
her domestic jurisdiction, exeluded from the agenda,

At the first, second, third and fifth sessions of the General Assembly, the
item, The Treatment of People of Indien Origin in the Union of South Africa, was
included on the agenda without vote, there being no formal objection to its
inelusion, However, at the sixth session, the South African delegation proposed
the deletion of the item from the definitive ggenda on the now familiar ground
that the matter was intwna.l." This proposal was rejected by the General Assemb!y,z
as it was in all the other cases examined in Chapter IV, At the seventh session,
the South Afriean Govermment again proposed the deletion of this item, again
without success, Upon this defeat, however, the South African Government changed
its tacties, At the subsequent meeting,3 the South African Government, during
a discussion of the inclusion on the agenda of the item, The Racial Confliect in
South Africa, proposed that prior to inclusion, the General Assembly take a vote
on its competence to deal with the metter, lMr, Jooste said:™

esssethe question of competence, which must necesarily also govern

inclusion, is one which can be dealt withonly by the Assembly and not

by the General Committee.

I am therefore raising the matter here and I am doing so under
rule 80 of our rules of procedure. ... The proposal which is before
the General Assembly is the recommendation of the General Committee
that the item in question should be placed on the agenda, There is
a prior question to be decided, and that is whether the Assembly under
the Charter has the Jjurisdiction to consider the item at 2ll,

It hes been our inverisble experience that when a matter of
competence is discussed in any of the Main Committees of the General

1« G.4A,, (VI), Plen., 341st mtg., para,32 et seq,
2, ibid, para.il.

3. Ge.A., (VII), Plen,, 38lst mtg,, para,l et seq.
ke ibid, paras,l=5,
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Assembly, the debates which ensue are confused by the introduction
of emotional, sometimes acrimonious, and of'ten hostile, elements
which, we submit, render a clear-cut decision on competence well
nigh impossible, It has also been our experience that once a
decision is taken in a committee on the question of compctence,
whether that decision is legally sound or not, reversal thereof
usually proves to be impossible, We have on occasions, as will
be recalled, endeavoured to seek redress in the Assembly, but have
invariably been prevented from doing so by technicalities, It
has been our experience that once a matter has been throwvm open
for discussion in a committee, attempts to secure a decision by the
General Assembly in regard to the competence of the Organization,
are, to say the least, usually fruitless.

The question of whether this Organization has the right, under
the terms of the Charter, to interfere in the matter before us, is
one of great importance to my country, I feel, therefore, that the
matter of competence is one which should be dealt with in this Assembly
at this stage, before it is thrown mpen for a debate which, if our
experience serves as an indication, will inevitably he acrimonious
and will only confuse the issue which I am raising,

Therefore, under the terms of rule 80 of ocur rules of procedure,
I agk that the question of coumpetence should be decided upon by the
Gensral Assembly before voting on the recommendation of the General 1
Committee that the item should be placed on the agenda of this session,

The President of the Assembly, Mr, Lester Pearson of Canada, allowed the
South Africen delegation to proceed on this basis,

Mr, Jooste then proceeded to state his reasons for contending that the subject
matter of the item was outwith the competence of the General Assembly, and was
supported in his assertions by the represcntatives of tle United Kingdom and
Australia, those opposing him being, India, Chile, and Trag, Discusiion of this
item had been limited to three speakers from each side under rule 23 of the Rules
of Procedmu.z However, when the President of the Assembly attempted to put to
the vote the South African motion denying the competence of the Assembly to deal

1. Rule 80, now rule 81, states that subject to rule 79, any motion calling
for a decision on the competence of the Gemeral Assembly to adopt a
proposal submitted to it shall be put to the vote before & vote is
taken on the proposal in guestion,

2, ibid, para,68; Rule 23 states that debate on the inclusion of an item
when that item has been recommended for inclusion by the GCeneral Committee,
shall be limited %o three speakers in favour and three against the inelusion,
The President may limit the time to be allowed to speakers under this rule,



185

with the matier, objections were made to this manmer of procedure, lr,
Santa Cruz of Chile said:"

I seriously doubt whether the proposal of the representative
of the Union of South Africa can be put to the vote, It is correct
that rule 80 of the rules of procedure states that "any motion
calling for a decision on the competence of the General Assembly
to adopt a proposal submitted to it shall be put to the vote before
a vote is talken on the proposal in question," But rule 80 refers
to proposals submitted concerning an item which is already on
the agenda, Before the question of competence can be discussed,
the matter must be on the agenda; otherwise how can the Assembly
discuss it? The discussion of competence is part of the discussion
of tle item, I believe that we camnot now discuss competence, but
that we must first decide whether to include this item in the agenda,
and then the matter of competence can be raised in committee before
ﬁ other, Moreover, I believe this has been the general practice

ted Nations orgams,

In supporting the representative of Chile, Mr, Padilla Nervo of Mexico sa.i.d.=2

ecssel bolieve that the question which the President put to the Assembly
a moment ago was not that of competence, but whether or not the item to
which we are referring should be placed on the agenda, The rule imvoked
by the President was rule 23, which provides that "debate on the inelusion
of an item in the agenda, when that item has been recommended for inclusion
by the General Committee, shall be limited to three speakers in favour

of and three against the inclusion," Accordingly, the President limited
the debate to three speakers; bul surely, if vhat we are discussing is
the question of competence, all the representatives here in the Assembly
at this moment have the right to speak on that point, If we have that
right, then why was the debate limited to three spezkers in favour and
three against? It was in faet limited, obviously, beecause we are not
discussing compotence but the inclusion of the item, Therefore I do

not considexr that it would be eppropriate for this question to be

decided by a ruling of the President, I think that we should vote

on the inclusion of this item in the sgenda., The proposal made by

the represertative of the Union of South Africa is actually a proposal
against the inclusion of this item; and it is on that question that

we should vote,

Giving the views of Irag, Mr, Khaledy saiﬁ=5
The item before the Assembly is the guestion of inclusion,

What we must. decide now is whether or not to inelude the item in
the agenda, The guestion of' competence should come up when the

1. ibid, para.,13l; emphasis added,
2, ibid, para,136,

3. ibid, para.l56.
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discussion is started in comuittee or in the Assembly. Ilowever,
as the delegation of' Chile has explained, we cannot decide on
compe tence if -e have not decided to discuss the question,

The views expressed by the Chilean, Mexican and Iraqui representatives
found a fourth supporter at this point in, of all countries, the Soviet Union,
Objecting to this method of procedure, Mr, Vyshinsky suid:1

Indeed, it is absolutely unprecedented to consider the question
of whether an item should be included in the agenda or not from the
point of view of the issembly's coupelence. Legally, this is siuply
NoNsSens€e sses

e are quite well able to distinguish between the question of the
General Assembly's competence and the question of including an item
in the agenda on the General Committee's recomuendation. e...

I would point out that we are now discussing the General
Comuittee's proposals and nothing else. Only when the time comes
to discuss the substance of any given item can the guestion of the
General Assembly's competernce be raised.

The President's ruling that the South African motion denying the competence
of the General Assewbly should be put to the vote first, was reversed by 41
votes to 10 with 8 ahatentiona.z

The procedure adopted by the General Assembly in this case was correct.
The competence of the United Nations to deal with a certain item had becn challenged
and it was decided that in order to elucidate and decide upon even this question,
the General Assembly had first to include it upon the agenda.

Unfortunately, the fruits of this decision have not been adopted into the

1. ibid, paras.ll-1,3; emphasis added.

2. G.A., (VII), Plen., 381st mtg., para.150. The details of voting were
as follows: y

In favour: South Africa, UK., USA., Australia, Belgium, Canada, France
Luxembourg, Netherlands, New Zealand.

Against: USSR., Uruguay, Yemen, Yugoslavia, Afghanistan, Argentina,
Bolivia, Burma, Byelorussian SSR., Chile, China, Costa Rica,
Czechoslovakia, Denmark, Ecuador, Egypt, El Salvador, Ethiopia,
Guatewala, Haiti, Honduras, India, Indonesia, Iran, Iraq,
Lebanon, Liberia, Mexico, Norway, Pakistan, Panama, Paraguay,
Peru, Philippines, Poland, Saudi-Arabia, Sweden, Syria,
Thailand, Ukrainian SCR.

Abstaining: FHrazil, Cuba, Dominican Republic, Greece, Iceland, Israel,
Nicaragua, Turkey.



187

general procedure of the Assembly, Still we hear the plaintiwtery that
the United Nations has no business to include certain itena- in its agenda
because to do so constitutes intervention, These claims as to the lack of
competence even to inelude an item have not been categorically denied each
time by the General Assembly, which has chosen in almost all cases to rely on
the argument that the matter is not domestic.. Hence, these appeals to this
quite wnjustified charge of inftervention are continued, time without number,
While this vote at the seventh session has proved to be an isolated instance
in the practice of the General Assembly, there are, in the debates, other single
examples of States which have supported the view that the inclusion of an item is
without prejudice to the guestion of competence, The practice on this point is
not of the same massive variety as that which supports the view that where a
matter is domestiec it centd even be included, Nevertheless, it does show that
while the procedure adopted in this respect at the seventh session has not found
a place in standard United Nations procedure, some Members are alive to the
problem and have approached it with some semblance of ::o::'éi.sax'.‘I

1. See %g Case 8: G.A(IIT/2), Plen., 190th mtg., p.22.
:  Case 11: G.A., sVII » Plen,, 38lst mtg., para.159,
: Case 27: G.A., (X), Gen,Com,, 103rd mtg., pera.l7.
Salvador: Case 24: G.A., (IX), Plen., 477th mtg., pera. 226,
reece: Cese 1l: G.A., (VIII), Plen., 435th mtg., para.57.
3 See infra, p.139.

See also Repertory, Vol.I, p.132, para,352; and Supplement,
No.1l, Vol.I, p.57, fn.134k. The references in Vol,I of Supgdement I
should, however, be used with care as there is a certein inaccuracy
in the presentation of the material, MNost of the references there
cited refer not to the question of whether or not inclusion is
without prejudice to the guestion of competence, but to when o
vote on competence should be taken once an item has been included
on the agenda,

For further statements on whether or not the inclusion of an
item on the agenda prejudices the question of competence see the
statements of the Presidents of the General Assembly: G,A., (IIT/1),
Plen.;_’5u;.6th utg,, P«225; G.A., (VIII), Ad Hoec Pol, Com,, 34th mtg.,
para, 55,
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(¢) Inclusion of Items as a metter of right - when does & guestion

cmnge‘beme arise?

At the seventh session, there wes a clear consensus in favour of including
in the agenda items the status of which wes in doubt., Only after they had been
included, it was argued, could they be execmined with reference to the guestion
of competence, However, the question arises: What constitutes uneertainiy as
to the status of an item? Vhen is competence in doubt? For example, in the
minds of those States noted in Chapter IV which opposed the inclusion of items
on the egenda on the besis of Article 2(7), there was no doudbt at all, In order
that a certain doubt as to the status of an item can be said to exist is it, for
example, necessary for the State requesting inclusion, to make out a prima facie
case for its complaint, by presenting documents and by making statements both
in the General Assembly and in the General Committee? Altermatively is it
sufficient to raise the matter under the eppropriate Article of the Charter?

Such opinion as there is on this point swports the view that in order to
merit inclusion on the agenda, it is sufficient to raise an item before the
United Nations, Statements on this point frequently contain a dual line of
attack, Theyassert, on the one hand, that each State has the right to heve any
matter which it raises discussed in the General Assembly, On the other, they
point out that the mere fect that a matiter is raised before the “eneral Assembly
is in itself sufficient to raise a doubt concerning its status, a doubt vwhich
can only be settled by including the item and discussing it,

States vwhich have taken this stend include, in particular, Brazil, Costa Rica,
Ghana, Guetemala, India, Irag, Lebanon and Thailand,

Ghena and Guatemala have both, on at least one occasion, lent their support
to the view that cach State has the right to have eny matter which it proposes,
discussed, or at least not excluded on jurisdictional grounds, '

1. Ghana: G.A., (XIII), Plen,, 752nd mtg., paras.33=3i.
Guatencla:G,A., (XII), Gen, Com,, 111th mtg., para.32.
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The Indian delegation has consistent1y1 taken the view that the inscription

of an item on the agenda does not prejudice the question of competence which can,

in her opinion, only be dealt with once the item in question has been included on the agerda.
At the seventh session, during a discussion of whether or not to include the

question, The Treatment of People of Indian Origin in the Union of South Africa,

dr, Pathak aaid2 that it was now too late to raise the question of competence. IHe

recalled that this item had been dealt with before and no good reason had been

advanced why it should not be so again, It was also, he said, against Asseubly

practice to delete an item from the provisional agenda on the grounds that it

involved a question of domestic Jjurisdiction. He oontinuod:3

esssThe very lact that the question is raised wmakes it necessary that it
should be discussed and that can be done only by putting the item on the
agenda. The item cannot be excluded without a discussion of the question
which is adauced as & ground for exclusion.

The question of jurisdiction is inseparable from the facts. ™hen the
facts are presented, it will be clear that the policy of apartheid is
nothing but racial diserimination, and racial discrimination being a
violation of the Charter, the General Assembly is competent to consider
the question., "hen the facts are presented before the General Asseubly,
the question of Jjurisdiction will answer itselif.

1. But compare this with the Indian stand on the inclusion of the Hyderabad
Question on the agenda of the Security Council; see infra, Vol.III, Ch.1V,p.88,

2. G.A., (VII), Plen., 380th mtg., paras.l35-137; for other Indian statements
on this point, see inter alia; ibid, 381st mtg., para.74; G.A., (VIII), Plen.,
L35th mtg., paras.lk, 52, 57; G.h., (XI), Vol.I, 576th mtg., pa:a.1l97.

"hile India has, in general, adopted the attitude of not excluding items

from the agenda on jurisdictional grounds not all her pronouncements are to
the exact same effect. For example, at the 10th session of the General
Assembly, during a discussion of whether or not to include the Algerian
Question on the agenda, Mr. Menon said: [G.A., (X), Plen., 530th mtg.,para.158]

"Great attention has been paid to the domestic aspects of this question,
I would not argue the matter any further. I submit that on this matter it
is not necessary for those of us who are requesting inscription to establish
a case in its finality. I will not try to do so. All we have to do is
to invite the attention of the General Assembly to a set of circumstances
that prima facie call for examination,"

On the one hand, India has clai.ed that any subject which is raised must
be included. Then, on the other, on this occasion she supported, or seeued
to support, the presentation of a prima facie case before an item would merit
inclusion. These two points of view are not really compatible, unless it
is maintained that the very fact that an item is raised is itself prima facie
evidence of the need to examine a matter,

3« loc. cit., See also the statement of the Iraqdi delegate in the 15th Session
during a discussion of whether or not to include the question of Oman on
the agenda: G.A. (XV), Gen. Com,, 131lst mtg., para.8.



The theme of this statement was taken up and elaborated by the Brazilian

delegate during the same session, though during the discussion of whether or
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not to include on the agenda the question, The Racial Conflict in South Africa,

The Brazilian delegate, Mr. de Souza Gomes, sm.:i.d:‘1

question of Cyprus on the agenda, the representative of Thailand expressed the

The paramount consideration in the mind of my delegation is
that certain Member States have requested the inclusion of the itenm,
and, in an explanatory memorandum, have presented the problem as one
whose aggravation may present a tangible danger to international
peace and security, Ve cannot, therefore, escape the conelusion
that we should not dismiss the matter altogether by simply rejecting
the inclusion of the item, The very fact that thirteen llember States
had their attention _called to the problem and that they maintain,

or wrongly,® that it is related to internatiomal peace and
sec is in itself a circumstance of such an important nature
as to dssarve the close attention and consideration of the General
Assenbly,.

I wish to make it guite clear that my vote in favour of the
inclusion of this item is not to be construed as in any way prejudging
the question of the competence of the General Assembly to make
recommendations on certain aspects of the matter which might well
fall under the limitation of Article 2, paragraph 7, of the United
Nations Charter, which precludes action by the Organization on matters
relating to the domestic jurisdiction of Hember States,

Our position on this matter is that, since the gquestion of
competence is not entirely clear to us from a gri_.%E facie consideration,
we should keep an open mind, and should not deny een Member States
the opportunity to present their case and their views, With 2ll due
reservation on this matter of competence and on the merits of the
question, we feel that in this case, as in some others having similar
characteristics, the General Assembly, as the most representative body
of the United Nations and as a forum for the free exchange of views of
Member States, should not assume 2 negative role from the start,

We may eventuelly feel that some matters do really fall outside
our competence,... The necessity of clearing up this point of competence
and certain aspects of the merilts of the question is precisely the
reason which prompts us to vote in fawour of inclusion, It also
explains why we do not favour a prima facie decision on competence
at this early stage of our proceedings, Only after it has heard the
parties concerned will the Ad Hoe Political Committee be in a position
to take a decision on ooupeﬁma, a question which is not yet entirely
cleay to the majority of delegatioms,

At the ninth session, during a discussion of whether or not to include the

1.

24

GeA., (VII), Plen,, 381st mtg., paras.162-165, See also, G.A. (XI), Sp.
Pol,Com,, 16th mtg,, para.8,

Emphasis added.
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view that all Members of the United Nations had the right to bring before that

body, any questions which affected it or international peace and security, He

said:

1

Our representative in the General Committee voted in favour of
the inseription of this item because my delegation strongly feels
that it is the undenisble right of any Member of this Organization
to bring before the United Nations a problem affecting it or the
peace and security of the world or a regiom of 1t, and that the
United Nations is at least obliged to give to that Member a just
end falr hearingesees

In doing so my delegation has in no way entertained, far less
accepted « cannot possibly do so = the merits and principles involved
in this case, This will be the task which will be Incumbent upon
the Assembly if the itew is adopted, Then and only then will my
delegation take a position on the substance of the matter,

A% the tenth session, both Costa Rica anid lebanon expressed similar sentiments

during a discussion of whether or not to include the question of Algerias on the

agenda, which some states contended was a matter falling within the domestic

Jurisdiction of France. The representative of Costa Rica said:

2

eseeIf we dismiss the petition without a hearing, we would be
prejudicing to the detriment of the petitioners, the merits of
a question, about which we are insufficiently informed.

The Lebanese delegate expressed his country's views thuses

The 1 States which have requested inseription, supported by
1,500 million people, hold an opposing point of view, Is that
not a sufficient reason to grant them the right to be heard, so
that they could fully develop the arguments which have only been broached
in this procedural debate?

These various statements all reise substantially the same questions, though

1.
2.
3e

G.A,, (IX), Plen,, 477th mtg., paras.192-193,
Gels, (%), Plen., 529th mtg., pera.lil,
ibid, para.17L,
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they are not entirely free from contradicticns.1 Is the fact that one State

feels it has a problem concerning principally itself or international peace

and security, sufficient to compel the General Assembly, or for that matter,

where appropriate, the Security Council, to look into it? Is it indeed true

that the very fact that a matter is raised makes it necessary to at least examine

1.

The Brazilian delegate, for example, swpra, p.190, does not appear to be
too sure what procedure he would adopt, To Legin with he uses words
which suggest that he supports the view that the very fact that a

matter is raised makes it necessary that it be discussed, at least from
a jurisdictional point of view, Iater om in his statement, however, he
seens to show some atltachment to the idea of an a priori determination of
the nature of the matter by the members, indiviﬁah. , prior to the
inseription of the item on the agenda, He seems to suggest that if

he were satisfied, prior to inseription, that an item did fall within
the domestic jurisdiction of a particular State, he would not vote in
favour of its inclusion, If this is what he is saying, then it directly
contradiets what he said earlier in the same statement,

Indian statements on the subject show a similar tendency to
Mnsiaamy, though this time, what India seems to favour is not so
much the taking of an 2 priori decision on competence by the members,
individually, prior to t 2lusion of the item on the agenda, but
rather the nscessity of presenting a prima facie case in order to merit
inseription, See supra, p. 189fn,2.

Elsewhere, lebanon has also supported the view that some prima
£ case has to be presenmted in order to justify inclusion, %ma.s
in statement quoted above, she seems to view the doubts surrounding
the guestion of jurisdiction as sufficient reason for inelusion, For
example, during the debate on whethsr or not to include the Juestion of
West Irian on the Assembly's agenda for the ninth session, the Lebanese
delegate said: /[G.A., (IX), Plen,, L77th mtg., pare.6y/

"In the first place, the delegation of Icbanon, as & matter of
prineiple .. .. has supported in United Nations organs, and will
continue to support, the inclusion of an item in the agenda of one
of' those organs if the party presenting the item can show a prima
facie case for consideration of the item, TFar be it from me to

that my delegation will vote in favour of the inclusion in
the agenda of any item, even extravagant claims or wild complaints,
If, however, the plaintiff can show reasonable grounds for his case,

ny delegation believes that he is fully entitled to a hearing."
For other statements supporting this view that the presentation

of prima facie case justifies inclusion, see the statement of Ceylon
GoA. , ten, Com,, 13lst mbg,, pare.28: end Yugoslavia, ibid, para,26.
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it from a jurisdictional angle?

From a procedural point of view and, in common sense, the general trend
of the views noted in this section must be recognised as sound, The majority
of States may feel, in edvance of any discussion, and with justification, that
a certain metter falls essentially within the domestic jurisdiction of a
particular State end that therefore it ought not to be the subjeet of any
United Nations action, But the mere fact that this is disputed by ome State,
or, more important, by a group of States, does raise a bona fide doubt as to the
nature of the subject matter in question, a doubt which can only be settled by
a jurisdictional debate and decision on the competence of the General Assembly,
To do this, the item must be inecluded,

To edopt any other procedure would be to deprive Members of the rights under
the Charter, Nor is this conclusion in any way inconsistent with the dictum of

the Permanent Court of International Justice, in the Nationality Decrees mdvisory

opinion that 21

eees the mere faet that a State brings a dispute before the ILeague of

Nations does not suffice to give this dispute an international character

caleulated to except it from the application of paragraph 8 of Artiecle 15.
It is equally true that the mere fact that ome of the parties

appeals to engagementes of en international character in order to contest

the exclusive jurisdiction of the obher is not emough to render parsgreph 8

inapplicable,

The mere fact that & matter is raiscd before the General Assermbly does not
confer on that body substantive competence., But it does, at least, confer on
that organ the right to examine the matter in order to ascertain whether or not
it is competent, To this extent therefore, the General Assembly is competent
to discuss any subject.

Unforbunately, this is not the approach which has prevailed in the debates
of the Gemeral Assembly, Despite the outcome of the debate on the inclusion in

1. (1923), P,C,I,J, Series B, No.k, Dp.25-26,
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the Assembly's agenda for the seventh session of the apartheid question, and
despite the considerable amount of support for this procedure which has been
voiced, here and there in other debates, no move has ever been made to rid the
Assembly, or for that matter the General Committee, of these tedious repafitions

of challenges to competence, Debates on the adoption are not the time to press
challenges to competence, but this fact does not seem to have been fully recognised
by the Assembly as a body,

dec

DY

ided ;

*

The United States has taken a rather equivoecal stand in these matters, It
has in general opposed the view that the inclusion of a so~called domestic matter
and a discussion thereof by the General Assembly constitute intervention, But
in the case of the Algerian VWar, the American delegation voted against inelusion,
not because the United States had changed her mind sbout the nature of intervention,
but because of the nature of the action sought by the sponsors of this item, Ir,
Cebot Lodge said, inter %:1

This memorandum indicates clearly that what is sought by
the sponsors of the item is the sanction of the General Assembly
to a course of action intended to bring about fundamentel changes

in the composition of one of the United Nations' own Members = that
is the French Republie, If it does not mean that it does not mean

anything.
The United States believes that the proposed item, viewed in

the context of this action which it is suggested should be sought

in the Ceneral Assembly, falls within the provisions of Artiele 2;

paragraph 7 of the United Nations Charter,

It is submitted that this position is essentially unsound, I, ILodge had
earlier, in the same speech, recalled that inseription of an item on the agenda
was without prejudice to the ultimate question of the Assembly's competence, It
mey Jjustifiably be asked why this view was not extended to the ultimate action

taken by the General Assembly on the item in question,

1.  G.A. (X), Plen,, 530th mtg,, paras,11l-112,
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Rule 20 of the Genersl Assembly's rules of procedure enjoins States
requesting the inclusion of a particular item to accompany their recquests
with en explanatory memorandum, and if possible with basic documents and
a draft resolution, But the General Assembly, if it decides to accept this
request for inclusion, does not bind itself to accept the accompenying draft
resolution and approve the action proposed to it by the requesting State., It
nay well feel that while certain aspects of the subject are within its jurisdiction,
adoption of the draft resolution would forece upon it a course of action for which
it has no authority, Competence is, after all, a question of degree, The
United Nations can be competent to deal with a certain matter wp to a point,
but no further, The United States stand in this particular issue is therefore
submitted to be wrong., Her course of action here should have been to vote for
inclusion of the item, but to move a resolution denying the competence of the
General Assembly to entertain a certein course of action,

B 8 sted reasons for the ocbstructive attitude of some States towards
ﬁ 560N OF 1nClusion and discussion.

The analogy between the procedure of the Internationel Court of Justice and

the General Assembly results in relatively c¢lear conclusions, For an item to
be disoussed at all, even from the point of view of the competence of any organ
of the United Nations to entertain it, it has to be ineluded in the agenda, Vhy,
therefore, have so many prominent States taken up the position that inseription
of an item on the agenda and the discussion thereof constitute intervention
in their domestic affairs? It is reasonable to assume, for example, that where
States have agreed to confer on the International Court of Justice the power to
decide disputes as to its own competence they appreciate the need to preyent such
disputes being decided by anyone other then an indepedent tribunal, Why then
have so meny nations adopted a contrary view in the United Nations?

Their reasons are, it is submitted, two, (&): The rules of procedure of

the General Assembly itself do suggest that a prime facie decision on competence
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is called for, prior to the inclusion of any item on the agenda, (b): There
has never been any serious attempt to establish a definite procedure for
dealing with questions of competence, Questions of competence have continually
been confused with those of inclusion, No attempt has been made to establish
a formal procedure for teking a preliminary decision on competence, immediately
gffter inclusion, or for joining the issue of competence formally to the hearing
on the merits, in appropriate cases. Such procedure as there has been has been

very pragmatic,
(2) The Rules of Procedure of the General Assembly

To a considerable extent, certain of the rules of procedure of the General
Assembly do lend support to the view that before any item c¢an be included on the
agende, some prima facie assessment of its status has to be made, In particular,
Rules, 40, 20, 21 and 43, do suggest that matters which are, on this prima facie
essessment, outwith the competence of the General Assembly or, to put it another
way, are ostensibly within the domestic jurisdiction of member States, cannot be
included in the agenda and discussed,

Rule 40 states that:

The General Committee shall, at the beginning of each session, consider
the provisional agenda, together with the supplementary list, and shall

meke recommendations to the General Assembly with regard to each item

proposed, concerning its inclusion in the agenda, the rejection of

the request for inclusion, or the inclusion of the item in the provisional

agenda of a future session, .s... In considering matters relating to

the agenda of the Genersl Assembly, the General Commitiee shall not

discuss the substance of any item, except im so far as this bears upon

the question of whether the General Committee should recommend the

inclusion of the item in the agenda, the re jeetion of the request for

inclusion, or the inclusion of the item in the pror isional egenda of

a future session, and what priority should be accorded to an item the

inclusion of which has been recommended,

The inflerence to be drawn from the terms of this rule of procedure, perticularly
from its words dirccting a non-involvement with the merits of the case, is that

the General Committee has itself to form an opinion as to the status of the matter

and to base its recommendation to the General Assembly on this, among other factors,
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Rules 20, 43 end 21 support this inference,
Rule 20 states that:
A1l items proposed for inclusion in the agenda shall be

accompanied by an explanatory memorandum and, if possible,
by basic documents or by a draft resolution,

Rule 43 states that:
A member of the General Assembly which has no representative

on the General Committee, and which has requested the inclusion of

an itenm in the agenda, shall be entitled to attend any meeting of

the General Committee at which its request is discussed, and may

participate, without vote, in the discussion of that item,

The terms of rule 20 seem to direct States requesting the inclusion of items
to substantiate their claim in some way. In other words, there seems to be a
demand here that a prima facie case be made out before an item will be admitted
to the agende, This infercnce is heightened by the terms of Rule 43, enmabling
a requesting State to come before the General Commitiee to support and elaborate
upon its request, and also by the practice of the General Committee, not provided
for in the rules of procedure, of allowing a 'defendent' State to apoear before it
also to oppose inclusion, All this suggests that a decision is here being taken
on the status of the item, and this before inclusion of the item on the agenda.

Once the General Committee has made its recommendations, these, together
with the provisional agenda, are sent to the General Assembly for ‘approval '.1
If the view that the General Committee was indeed making an assessment of the nature
of the item were correct, then the subsequent apvroval of that recommendation by
the General Assembly could be held to mean that this body had accepted the findings
of the General Committee on competence, The result of such an interpretation of
the rules of procedure would be that once an item had been examined by the
General Committee, and included on the agenda by the General Assembly, the matter
of competence could no longer be considered, This hos indeed been argued on

1« Rule 21,
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several occasiona.1 It is therefore hardly surprising that some S tates have
looked upon a decision to include an item as a decision that the General
Assenbly was competent to entertain the question, and have tried on that account
to have the item deleted from the agenda,

These inferences are strong., However, they cannot Justify the course of
action, relative to the gquestion of inclusion and discussion, upon which so many
States have embarked, [First, the rules of procedure are not part of the Charter,
and therefore no theory of intervention can be based entirely thereon, If
inclusion and discussion of domestic items were to constitute intervention, there
would have to be more cogent reasons for so considering them than the rules of
procedure, Second, the inferences drawn from the rules of procedure just
considered are, to a considerable extent, contradicted by others, (i) The General
Committee is hardly a £it body to make an assessment of the competence of the
Goneral Assembly to entertain en item, Not all member States of the United
Nations are represented on the General %mittee,z and competence is a subject
on which 211 States are entitled to be heard, (ii) Rule 23 of the rules of
procedure states that:

Debate on the inclusion of an item, when that item has been
recommended for inclusion by the General Committee, shall be
limited to three speakers in favour of and three against inclusion,

The President may limit the time to be allowed to speakers under
this rule,

1« See infra, pp. 212, 215-216, 220,

2, Rule 38 states: The General Committee shall comprise the President
of the Gemeral iAssembly, who shall preside, the seven Vice-Presidents,
the Chairmen of the six Main Committees and the Chairmen of the
Ad Hoe Politicel Committee vhen one is established. No two members
of the General Committee shall be members of the seme delegation,
and it shell be so constituted as to ensure its representative
character, Chairmen of other committees upon which all lMembers
have the right to be represented and which are established by the
General Assembly to meet during the session, shall be entitled to
aettend the meetings of the General Committee and may participate

without vote in the discussions,
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It has been cogently pointed out,1 that if competence is discussed
prior to inclusion, this rule of procedure would apply. But competence is
a question on which all States are entitled to speak.

(411) Rule 81 of the rules of procedure states that:

Subjeet to rule 79, eny motion calling for o decision on

the competence of the General Assembly to adopt a proposal

subnitted to it shall be put to the vote before a vote is

telten on the proposal in question,

It is contended by some States that this rule of procedure shows that the
inclusion of a subject on the agenda and the substantive discussion thereof
by the Assembly and its committees cannot constitute intervention because it
indicates that the question of competence is to be decided Just before the vote
on the substance of the matter, i.e., after the debate on substance,”

Third, the strongest reason why it is not possible to postulate the need
for a prime facie case before an item will be included on the agenda, or, to
look at the subject from a different point of view, why no decision on competence
is possible prior to inclusion of the item on the egenda, is that prior to
inclusion of an item on the agenda, no deecision on the nature of that item is
pc.ass:ﬁale.3 |

The rules of procedure are, in this respect, & source of confusion rather
than of help,

One result of the confusion which has surrounded this subject, both in
the Charter and in the rules of procedure, is that there is now a body, whose

apperent function is to moke some decision on the natwre of a provisional itenm,

1. Ge.A., (VII), Plen., 381st mtg., para,136, per Mexico.

2. See the statement of, inter alia, El Sslvador, G.A., (IX), Plen,,
477th mtg,, paras,226-227; , 1st Com,, 75lst mtg., para.32.

3 lor need it be argued that the decision to include is itself a
decision concerning the item, ‘'Inclusion' is certainly a decision
but it is not a decision on the nature of the iten,
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but which in reality is in no position to do so, i,e., the General Committee,
The General Committee has no useful function to perform in so far as the
nature of the items is concerned, |Vere its recommendations concerning the
nature of the various items to have any value, this would mean that some
assessment of the nature of the item was being made prior to inelusion, This
is neither possible nor desirable, Therefore, in this respect, the General
Committee is redundant,

(b) The Timing of the Vote on Competense

It is the practice of the International Court of Justice to attempt, when
its competence is challenged, to make some preliminary assessment of its power
to entertain the claim, If, after having done so, it £inds that i$ is, on this
preliminary view, competent, it proceeds to hear the merits, But this does not
prejudice the right of the defendant State to plead the defence of domestic
Jurisdiction in answer to the case on the merits, Vhere, however, it is not
possible to come to any preliminary view on competence, that question is joined
to the hearing on the merits and decided after a full hearing of the merits, but
before a decision thereon,

This procedure has not been clearly adopted by the General Assembly, Vhile,
in the final analysis, the General Assembly can be said in fact to have Jjoined
the issue of competence to the hecaring on the merits in almost every case, it
has never done this clearly, stating why and what it was doing, It has never,
for example, tried to come to some preliminary decision on competence, and only
on the failure to do this, joined the question of competence to the hearing on
the merits, In general it has by-passed this step altogether, This has been
responsible for a considerable degree of confusion in the agenda debates and in
those of the Committees to which the various items have been referred and also

for the attempts of several States to have items deleted from the agenda without

any debate at all,
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The effect of the lack of a definite procedure for dealing with obJjections
to the competence of the General Assembly is shown clearly by the experiences
of South Africa.

(1) osels to Refer the Interpretation of Article 2(7) to the
Interna .

A great deal of the practice of the United Nations on the subject under
discussion has evolved from the discussions of matters which affected South
Africa, Indeed, had it not been for South Africa's pacial poliecies it is
doubtful if the General Assembly would have become involved to the extent that
it has in this technical legal question, But that it has done so is not entirely
due to the obstinacy of the South African Government, but also to the procedure
and tactics adopted by the General Assembly itself,

The General Assembly, at its first session, declined to have an impartial
interpretation of Article 2(7) by the Intermational Court relative to the question
of the treatment of people of Indian origin in South Africa. The question of
the best or most appropriate method of interpreting controversial articles of
the Charter is essentiaslly outwith the scope of this study, However, as it
forms the starting point in South Africa's attitude, it is necesary to take
account of it,

At the first session of the General Assembly, the agenda, including the itenm,
Treatment of People of Indian Origin in South Africa, was approved without
objection and thereupon that item was referred to a Joint First and Sixth Committee
because of the mixture of political and legal problems involved,

This first meeting of the Committee is a good example of opportunities
missed, The meeting opened with a short statement by the Indien delegate,

Mrs, Pandif] in which she briefly gave her reasons for contending that the matter
fell within the competence of the United Nations, Field Marshal Smuts mede a
statement in rebuttal, Thereupon the Chairman remarked that it would be

difficult to settle the question without first referring it to a subecommittee,
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which he suggested, should therefore be set ups, It appears from a

subsequent statement by the i'Jh.:a:!.masn,‘| that what he intended was that this
sub-comnittee should examine the factual situation in order that the competence

of the United Nations should be c¢larified, He was of the opinion that the
Committee had not yet sufficient information to ensble it to teke a decision,>

The proposel of the Chairmen was taken up and elaborgted by the Argentinian
delegate, who proposed that a sub-committee be set up to study the question of
whether the Indian proposal was within the terms of the Charter, However neither
of these proposals to set up sub=-committees met with general epproval, the
delegates who spoke favouring instead that the subjeet should be opened to general
debate before any reference to a sub-committee, The Ukrainian delegate was of
the opinion that the legal position was clear and that the Committee should
proceed to a free discussion of the substance of the question.Z’ In this he was
supported by the Byelorussian and the Chinese delegations.* The Soviet delegate,
oddly enough, was not so articulate at this stage, and stated that in view of the
serious nature of the question, it should be given serious comsideration, However,
he thought that no decision could be taken at the moment, even on the formation of
& sub-committee, The Soviet delegation, he said, would like to study the problem
more closely before defining its attitwﬂa.s In this he was supported by the
United Kingdom whose delegate, Sir Hartley Shaweross, pointed out that a full,

1.  Guh., (I/2), Joint 1st and 6th Com,, p,8,

2. ibid,

3. ibid, p.k.

4. ibid, p.5.

5. ibid, p.8.
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free and public debate on the question might obviate the need to refor the
question to a tst:lb--t:t:n:msi‘t:*!:M.‘I

It is olear from those short statements that the Committee did not feel
itself in a position to take any decision on either its competence or the
substance of the metter, But it is not clear whether the debates which followed
were primarily intended to serve the function of elueidating competence or were
directed mainly at the merits of the question, Some delegates spoke meinly
to the question of competense, others took up the merits of the case, This
confusion could have been obviated in the very first instance by examining the
legal aspect of the question, for surely that must toke precedence over everything
else, though many delegates do not seem to share this view, Had the Argentinian
proposal beén formalized and been voted on, it might have served as a useful
precedent for the future, As it was, a great opportunity was lost.

The second opportunity which was lost was that of referring the legal aspect
of the matter to the International Court for an advisory opinion, At the opening
of the discussion in Committee, Field Marshal Smuts aa.i.é. that "he had no objection
to the case being frecly discussed", However, "in view of the fact that the
present case would form a precedent for the future, he would formally propose that,
at the conclusion of the debate, the Joint Committee should recommend to the
General Assembly that an advisory opinion be sought from the intarna.tional Court
of Justice upon the question whether the matters set forth by the Govermment of
India and replied to by the Government of the Union of South Africa were, under
Artiecle 2, paragraph 7, of the Charter, essentially within the domestic jurisdiction
of the Union of South Africa".” Iater in the debate,” Field Marshal Smuts stated
1. ibid,

2, ibid, p.l.
3. ibid, p.48,
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that his government had no desire to prevent an enquiry or study of the
position of Indians in his Gountry. To that end he said he would consent

to the proposed reference to the Court being enlarged to include the facts

as well as the law and the Bourt, if it wished, could send a commission of
inquiry to South Africa so as to establish the facts, But he said, after an
attack which had included suggestions that the Government of South Africa
occupied a position comparable to that of Nazi war criminals, it could not agree
to an enquiry by any political body.

It is difficult not to sympathise with the South African position here.

She went a long way to meeting any demands which could have reasonably have been
made on her, But no request for an advisory opinion was ever recomuended by

the Committee, despite the fact that there was a considerable body of support for
the proposition., This resulted from the procedure adopted by the Chairman,
which was not challenged and overruled.

The South African proposal to refer the matter to the Internmational Court
was not formalized right at the start, as Smuts had indicated his intention to
submit a motion to that effect at the end of the debate. THowever before any
motion to that efiect was i.ntroducad1 a resolution was introduced by Prance,2
subsequently amended by Hexico,3 to the effect that:

The General Assembly, having taken notice of the application made
by the Government of India regarding the treatment of Indians in

the Union of South Africa, and having considered the matter:

States that, because of tha! treatment, friendly relations

between the two Member States have been impaired, and unless a

satisfactory settlement is reached, these relations are likely
to be further impaired;

1. liotions requesting advisory opinions were introduced by Sweden, ibid, p.27,
Colombia, ibid, p.33, and jointly by Sweden, the United States and the
United Kingdom, ibid, p.43, which later was supported by South Africa, ibid,

2, ibid, p.17.

3. ibid, p.2k.
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Is of the opinion that the treatment of Indians in the Union

should be in conformity with the intermational obligations under

the agreements concluded between the two Governments and the

provisions of the Charter;

Therefore requests the two Governments to report at the next

session of the General Assembly the measures adopted to this effect,

This resolution obviocusly prejudged the issue, for it assumed that South
Africe had international obligations towards India on this subject, the very
point which the Government of South Africa demied, However, it might have
been thought that as there were resolutions before the Committee questioning the
authority of the United Nations to deel with the ratter, these would have been
dealt with first, Such was not the case, and the Chairman ruled that the Committee
would vote on the resolutions in the order in which they had been presented, The
French resolution having been presented first, it was put to the vole first, and
having been carried, no vote was ever taken on the proposal to ask for an advisory
opinion,

This vote established what was to become a conspicuous practice of the
United Nations General Assembly; i.e,,taking decisions, without first ascertaining
formally its competence to do so, The situation has thus arisen that in most cases
where competence is disputed, the competence of the General Assembly can only be
inferred from the action taken, not from any pronouncement on the subjeet,

South Africa however raised the guestion of an advisory opinion during the
plenary session, and submitted o formel amendment to the resolution recommended
by the Joint First and Sixth Committee, under which the General Assembly would
have requested the Intermational Cowrt to give an advisory opinion on the question
whether the matlers referred to in the Indian application were, under Article 2,
paragraph 7 of the Charter, essentially within the domestic jurisdiction of the

Union," This amendment was formally rejected and the draft Franco-lexican

1¢  GuA., (I/2), Plen,, 50th mig., p.1010,
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resolution was adopted 1nsteaﬂ.1

It is very difficult to understend why this South African amendment was
rejected, perticularly in view of the co-operative ettitude showm by the
Government of South Afrieca in regerd to allowing & commission of inguiry to
be sent to South Africa by the International Court to aseertcin the facts,

Two points of view were put forwerd, One group of States werec of the
opinion thet the central issue was a legel one; namely, was there or was there
not some legal obligation om South Africa towards India, contracted under certein
international "treeties" It was on this point that these States contended the
whole case rested, and indeed it is difficult not to agree with them, The
resolution before the General Assembly exhorted the Union government to abide by
its "international obligations under the agreements concluded between the two
Governments and the provisions of the Charter”, Thus, before any resolution
was passed exhorting the Union Government to abide by its international
obligations, it would have been wise, one would have thought, to have ascertained
just exaetly what were the international obligations of South Africa, This
would have entailed three questions, 0One, were there in existence any
obligations arising out of the Cape Town Agreements? Two, what were the
obligations of South Africa under the Charter? Three, what is the correct
interpretation of Article 2(7) of the Charter, a gquestion which, as the
representative of the Netherlands, lr, van Kleffens, noted, was most important,
not only from the point of view of the question before them but for the whole
future of the Orgenization,>

The other point of view was that as the matter was essentially political
and thet as in any case any motter of human rights fell within the secope of the

1. ibid, 52nd mtg., p.1061.

2, ibid, 51st mbg., p.1032.
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Charter there was no need to refer it to the International Court, This last
assertion was to a certain extent begging the question, for whether or not

the human rights problems which were here concerned did fall within the scope

of the Charter was exactly what the Court in question two, above, would have had
to answer, By stating that the question here imvolved did concern human rights
in such a way as to fall within the terms of the Charter, the General Assembly
was talding upon itself the task of interpreting the legal obligations of South
Afyica, the one thing the edvisory opinion was designed to avoid,

As to the first part of this assertion, that the matter was essentially
political and hence there was no need to refer it to the International Court
of Justice, it was true that to a considerable extent, the policy of the South
African Government had resulted in an impairment of friendly relations between
the two countries, As Mr, Wellington Koo of China pointed out, relations
between the two countries hed not only been impaired, they had been suspended
altogether,

Under such circumstances, it is true thet whatever was the cause of the
impairment of friendly relations between these two nations, it could not be
something essentially within the domestic jurisdiction of South Africa, for
something which does cause an impairment of friendly relations between nations,
or even worse, a threat to the peace, cammot be domestic to any one country,
But the fact that a considerable part of the problem had become political would
not in any way have detracted from the usefulness of a clear exposition of the
obligations of the parties imvolved, For, with a clear knowledge of the legal
obligations of the parties, the General Assembly would surely have been in a
much stronger position to find a solution to the situation,

It must be a matter of great regret that the United Nations did not seize

s Seaothe statement by Mr, Wellington Koo, of China, ibid, 50th mtg.,
P.l 20,
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obligations, for in so doing some indication would have been given of the scope
not only of the human rights provisions of the Charter but of Article 2(7) as
well, Furthermore, vhen some of the subsidiary reasons for not applying to
the International Court for an advisory opinion are exemined, one wonders just
what part the rule of law can play in a body such as the United Nations, The
following passage from the speech of Mr, Wellington Koo, though long, is set
out because it demonstrates how even international lawyers of repute can give
expression to rather curious views on the place of law in the United Nations,
He said:1

What are the advantages and disadvantages of referring the
matter to the International Court of Justice? In the first place,
it is clear that the Court can only give a decision in one way or
the other; it can decide that this matter is within the competence
of the United Nations, in which case the situation remains the sanme,
end the Assembly will have to tale it up and deal with it, That
means a delay of several months, and in the present situation, in
the present unsettled conditions of the world, is it wise for us to
let the strained situation remain as it is? Are we sure that it will
not be aggravated in the interyal?

There isthe other alternative: the Court may decide that the
matter is not within the competence of the United Nations, nanmely,
that it is essentially within the domestie jurisdiction of the Union
of South Africa, Vould such a decision help South Africe to settle
this case, or make it easier to deal with, and afford the necessary
relief to the Indians{ That is the question also for us to consider,

There is enother aspect to consider, In view of the important
issues involved 1:1 this case, issues which affect,.. the honodr of e
whole continent, the pride of half the human fanily, the dignity of man
himself, are we sure that the Court will be able to resch a unanimous
decision? I! hope it will, But none of us can be sure, end we know
that the world tribunal is composed of representatives from all races,
at least the prineipal races,

Suppose we get a divided cpi.n:l.on. Would that help us very much?
Would that help the preatige authority of the Court itself, If
it is a d:l.vided opini : 7 opinion will be on one side

at opinion Will expose the Court

208

1. ibid, p.1021, Mr, Wellington Koo is now a judge in the Internstional Court

and it might be reasonable to ask if he still holds the same peculiar views
on the judieial process,

2, Emphasis added,
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Are we Jjustified, in the early stage of the existence of the

Court, in putting such 2 heavy strain on that tribunal, vhosf

authority and prestige we have every reason to uphold in the interest

of the whole world? Therefore, we are decidedly of the opinion

that the best course for the General Assembly to pursue now is to

make a friendly offer of good offices, to make an effort to facilitate

a settlement of the case by the parties, either separately or together,

That is precisely what the resolution before us proposed to do.

The extraordinary thing about this pronouncement of lir, Koo is that he seems
actually to fear that the Court might find the subject to be within the domestiec
Jurisdiction of South Afrieca, During the discussion of the subjeet in

%mmittea"

he had pursued the same line of reasoning and wondered what influence
an opinion finding that the subject was within the domestic jurisdiction of South
Af'rice, would have on that country to malke it relax its diseriminatory attitude
towards the Asian populetion, lMoreover, he said, once the Court had declared
that the matter was within the domestic jurisdiction of South Africa, no further
intervention on the part of the United Nations would be possible until the
situation had reached such a eritical stage that the terms of Chapter VII of
the Charter could be invoked, This last statement is of doubtful validity,
In any case it is rather curious to argue that a matter must not be sent to
court in case the court finds ageinst you. In the minds of many people that would
suggest that you are not too sure of your grounds,

The case for the opposition was elogquently put by Sir Hartley Shaweross
who said :2

eee If we are going to ignore, in this matter, the appeal which has

been made here by one of our Member States for an authoretilie decision

that this Assembly hes jurisdiction to try that State before we condemn

it, we shall be leading owr Organization into the gravest danger for the

future, It is not merely that no other tribunel in the world would

dream of acting this way. It is that a denial of this appeal for an

authoralslit legal decision would do far more harm to our Organiz ~tion
than it will ever do good to the Indians in South Africa,

1 GeA., (I/2), Joint 1st and 6th Com,, 5th mtg., p.38.

2. Gehey (3/2), Plen,, 51st mtg., p.1033.



210

¥r., wellington Koo... said yesterday that if this matter were
referred to the Court, it might be that the Court would be divided.
well, if that is so, it is, of course, all the more reason why we
should hesitate to take rash and political decisions and to put
rash and political interpretations upon the meaning of the Charter,
according to the way our emotions are swayed by the last speech we
happen to have heard, For my o-n part, I see no reason ~hy the
Court should be divided on this perfectly straight forward constitutional
question, nor do I think it would be a great disaster if the Court were
div ided .

we cannot preserve the International Court of Justice, in cotton
wool under a glass case, only to be taken out and allowed tu act when
we know that we can put something before it upon which it is obviously
certain to agree. Is that the way in which the rule of law is
administered and enforced in our own countries? Is that how we are
going to administer it and enforce it and enhance it in international
affairsi.... "hat is important is not the risk that the Court might
possibly disagree, but that we ourselves here are hopelessly divided
on this matter,

By this refusal to have an acvisory opinion, a great opportunity was missed
to establish a sound precedent for the way in which the legal aspects of a dispute
should be dealt with. Many cases, such as the one at hand, do, of course, involve
a plethora of factors, the legal only being one of them. It is certainly true
that in so far as the competence of the General Assembly is a flunction of political
factors, e.g., when does a threat to the peace arise; etc., it must be decided
by a political body. But surely, when there are complicated legal matiers involved,
these should be referred to the judicial arm of the United Nations, i.e., the
International Court of Justice. That they tend not to be shows scant regard for
the rule of law, to which every one pays, at least, lip service.

(ii) Subsequent South African Procedure

The South African Government had not objected either to the inclusion of the
item, The Treatment of Indians in the Union of South Africa, in the agenda of the
first session of the General Assembly, nor to its free discussion in Committee.
She had not objected to discussion because she obviously thought that the Assembly
would agree to ha.e an advisory opinion on the subject, and being sure of her own
grounds, she must have been under the impression that the matier would go no
further. The proposal to asi for advisory opinion having been rejected, the

obvious procedure was to seck a way of preventing the Assembly from dealing with
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something on which its competence was contested, and the first mode of
operation adopted by South Africa was to try to have the General Assembly

take a decision on its own competence, after inclusion, (for no objection

was lodged to inclusion per se till after the failure of this present modus
operandi) but before any discussion on the substance of the matler.

It will be remembered that during the debate on the adoption of the a.enda
for the third session, Mr. Louw, the South African representative, had indicated
his country's objections to the inclusion of the item dealing with the Indian
population in South Africa. He had said' that in the view of South Africa, a
decision to include a matter on the agenda was tantamount to a decision that
consideration of the item was within the competence of the General Assembly. The
reason why South Africa took this attitude, though not specif'ically stated, is not
hard to find., Having been denied a legal interpretation of fheir obligations in
this respect she, not without some justice, felt that the General Assembly was
assuming a competence which it did not have. |

The South African representative received an assurance that the question of
competence could be dealt with in Committee, and for this reason, he did not press
the matter to a vote at this early stage.2

However, when the matter came up in the First Committee, a South African
motion to have the question of competence discussed and decided upon before that
of substance was rejeoted,j

Discussion on this topic was confused, for there was before the committee not
only the question of what should be discussed first, competence, or substance,

but also who should speak first.”

1. Supra, Ch.IV, 74;  G.A., (III/1), Plen., 146th mtg., p.22.

2, See supra, Ch.1V, 75; It will be remembered that the terms of Mr. Louw's
request and those of the President's assurance did not exactly correspond,

3. G.A., (III/2), 1st Com., 263rd mtg., p.253.

4. But see statement of the Chairman, ibid, p.2,7, that the latter question
had ceased to obtain,
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The resultant discussion is a good example of the confusion which
surrounds the vhole subjeet of vhen and why matters of competence should be
discussed ard decided., For example, despite the statement of the President
of the Gemeral Assembly during the debate on the adoption of the agenda that
inclusion of an item did not settle the question of competenoe,1 we find the
delegetionsof Mexico and the Philippines saying that the General Assembly had
declered itself competent by deciding to include the present subjeet on the
agenda of the third session,?

The South African delegate, Mr, Louw, recalling the ruling of the President
of the Assembly during the adoption of the agenda that he could raise the question
of competence in Committee, asked the Chairman of the Committee to rule that
the question of competence had to be discussed and decided first, Such a
procedure would, he said, be in conformity not only with common sense but also
with common legal procedure according to which, when the jurisdiction of a court
is challenged, the challenger is permitted to state his argument before the
substance of the case is disousaad.j

India, on the other hand, opposed giving priority to any discussion to the
question of competence, In her opinion it was only necessary to give priority
in voting to any motion denying the competence, It was not, however, she claimed,
necessary to give such priority to the discussion of this question over that of
smbs‘lzame.l"

The Committee decided not to consider the question of competence before
that of substance,”

1. G.A,, (I11/1), Plen,, U6th nmtg., p.225.

2, ibid, (IIT/2), 1st Com., 263rd mtg., p.251; ibid, 268th mtg,, p.312.
3. ibid, 263rd mtg., pp.246-247,

be 3bid, pp.247-245,

ibid, p.253; voting - 33:7:10,

i
.
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During the discussion leading up to this decision, one interesting
proposal in particular was made. The representative of Haiti suggested that
to avoid wasting time the two questions of compeience and substance should be
joined.1 Unfortunately, this proposal was not further elaborated and if it
was in the minds of the delegates that it was really necessary to do so in
order to domo to any valid decision on the question of competence, few of them
gave any indication that they thought so. In fact, only Poland indicated the
need for more information before coming to any decision on competence.2

The correct procedure in this case would have been that the matter having
been placed before the General Assembly and included on the agenda, the question
of competence should have been considered first and at least a preliminary decision
clearly taken thereon. That decision could have been one of three things.
One, the Committee could have decided that it was not competent. Iwo, it could
have decided, provisionally, that it was competent, which of course would not
prejudice the eventual outcome of a discussion on the merits. Three, it could
have decided that the question of competence could not be decided on & preliminary
view of the matter and joined the question of competence to that of substance.
In fact, the committee did number three, but unforturately it did it in such a
way as to give the impression that it did not think it was necessary to have any
preliminary decision on the quastidn of competence.

"hen the discussion of this mutter was resumed in committee, South Africa
submitted a resolution to the effect that the matter "was essentially within
the domestic jurisdiction of the Union of South Africa and that it did not fall

within the competence of the Assombly".5 Thereafter, the matter was

1. ibid. P.251.
2,  4bid, p.249.

3.  Ge.hA., (III/2), 1st Com., 265th mtg,, p.280; A/C.1/460.
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discussed from both the point of view of competence and substance, and it
was not till the voting stage that the two were agein separated. The South
Af'rican motion denying the competence of the General Assembly was defeated by
33 votes to 5 with 12 abstentions.‘ . In the Plenary Session, though South
African raised the question of competence, no formal motion challenging it was
tabled.
Fifth Session

At the £ifth session, the item wes agein included in the agenda without
formal objection on the part of South Afriea, Again, as soon as the subject
was brought up in committee, South Africa raised the question of com;:eteme.z
In this case, however, there was no formal vote on which aspeet of the subject,
competence or substance, should be discussed first, and when in the early stages
of the debate the Chairman, in reply to a gquestion to the Chair, said that they
were discussing both aspeets of the matfer, no one chalienged his atatement.B
It is indeed clear from the consensus of views expressed in this debate that many
delegates felt that the question of competence could not be decided until the
factual side of the guestion had been more fully elaborated, _ No objection can
be taken to this, but it is a& pity that the procedure of joining the aspect of
competence to substance was not formalised and made elear, Then it would perhaps
be possible to avoid the endless wrangling over what is to be discussed when ard
by whom and who is to speak first,

At the forty sixth meeting of the Ad Hoe Political Committee, it was decided
by 35 votes to 3, with 17 ebstentions, that the Ad Hoc Political Committee was

competent to consider and vote on such proposals as had been submitted to it.z"

1e  GuA. (I17/2), 1st Com., 268th mtg,, p.321,
2, G.A,, (V), Ad Hoe Pol,Com,, 4lst mtg,, pera,l et seq,

3. ibid, 42nd mtg., para.75.
4o ibid, 46th mtg., para,ll2,
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Although the procedure adopted during the third and fifth sessiohs of
the General Assembly and its committees on this matier was far from well
established and clear, it is possible to say that in general the delegates
wished to Jjoin the matter of competence to that of substance, for otherwise
they would not have been able to come to any claar-daoiaion. This procedure
is well established in the practice of the International Court and it might well
be asked why at the following session South Africa, instead of waiting to raise
her objections to competence in committee %tried, unsuccessfully, to have the
iten deleted altogether from the provisional agenda, and then at the seventh
session, tried to have a vote taken on the competence of the General Assembly
to discuss the Racial Conflict in South Africa, even before that itenm wes
included on the agenda, The answer to these questions lies, it is submitted,
in the confused state in which the vote in the fif‘th session wes talen,

It will be recalled that during the discussion of the guestion of the
treatment of Indians in South Africe in the third session, the delegatesof
Mexico and the Philippines, during the debate in the Pirst Committee, evinced
the opinion that once the General Assembly had included an item on the agenda,
the question of competence was closed, This line of argument was taken up and
amplified in the later stages of the debate in committee at the fif'th session,

The delegation of Cuba put forward the argument that the Committee was not
competent to consider the general question of its competence to entertain the
question, but could only decide on its competence with regerd to specifiec proposals.
This, he maintained, was the correct position, because the general question of
competence to consider the matter had been settled by the General Committee and
by the General Assembly when it approved the report of the latter body, If
there were any doubts as to this general question of competence, as opposed to

the competence to adopt specif'ic proposals these would have to be decided, he
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¢laimed, by the General Assembly itself,’

In this he was supported by Chile
and Ireg.? Elaborating his views,> the Cuben delegate said that the approval
of the General Assembly of the inclusion of the iten im the agenda had not been
given heedlessly on the mere basis of the title of the item, An explanatory
memorandum had been submitted by the proposer of the item end had been considered
~ and the Gereral Assembly was well aware of what it was aproving, loreover, he
pointed out that ample provision was made under the rules of procedure of the
General Assembly to enable liembers to present their objections to ineclusion,
Indeed, he added, were the question of the general competence of the United Nations
to be reopened now, it would make the General Committee into a useless and superfluous
organe

Replying to the points raised by the Cuban delegatiom, Mr, Donges, the South
Africen representative, recalled” the ruling given in 1948 by the then President
of the Genersl Assembly”’ that if the item reised by India were placed on the agends,
the question of the competence of the General Assembly could be reised in committee,
He further pointed out that he had expressly reserved his oountry's position on
this item during the debate on the adoption of the agenda of the fifth aession.s
The South African point of view found general support from the Chairman, Mr,
Belaunde of Feru, and from Bolivia, Greece, Syria, Belgium, Argentina and the
Dominican Republic, The Greek delegation quoted the report of the Sub-Committee
on Intermational Co-operation in the Political Field, appointed by the Interim
1, ibid, para,63-66,
2, Chile: ibid, peras,78-80; Irag: ibid, para,9%.
3, ibid, pares.6, 69.
4, ibid, para.67, 7hi.
5. See supra, p. 21ll,and see also supra, Ch,IV, 74.

6. G’-Au, (V), Plﬂn.’ 285th mtg-, paras, 21{-"26-
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Committee1 which also stated that the inclusion of an item on the cgenda did
not amount to a decision that the Assembly was competent to discuss or make
reconnendations thereon,

The delegation of the Philippines, however, said thet the question of
whether or not the Committee was competent to discuss the matter was of academic
signifiicance only, for in faect they had discussed it, and the only thing left to
be done was to decide whether or not the Committee was competent to act on the
specifiic p:z'!taposeﬂ.a,‘.2

Sumning up his goverrment's position Mr, Donges said® that he had asked thet
the Committee refrain from discussing the item because, from its wording and from
the explanatory memorandum of the proposer, it was clear that any consideration of
it would infringe on the domestic Jjurisdiction of the Union of South Africa,
However, in spite of his country's views on the subject he had acceded to a
request that he should not press for a decision on competence until he had heard
the Indian delegation's presentation of the case, The facts presented by India
had been heard and the entire question discussed, But that did not render the
question of competence academic,

However, despite these opposing views on the subjeet, no real decision was
taken here as to whether the Committee was competent to decide the general question
of competence, The Cuban delegation had requested a specific vote on this subject,
but none was taken.l" The resolution which was finally adopted and which asserted
the competence of the Committee to consider and vote on such proposals as had been
subnitted did not really solve the basic guestion, The terms of this resolution,

1. A/1388, Annex A, pare.2l.
2, G.4,, (V), Ad Hoec Pol.Com., 46th mtg,, para,l00,

3. ibid, para.l05.

1". ibid.’ pa.ra. 70.
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submitted by Syris, were as follows:'
The Ad Hoo Political Committee,

& view of the fact that the question of competence regarding
e item on agenda relative to the treatment of people of
Indian origin in the Union of South Africe had been considered,

In view of the discussion on this subject and the proposals
submitted,

Degides that it is competent to consider and vote on such
proposals as have been submitted,

While the South African delegation, in this case, oxpressed itself as
satisfied with the wording of this resolution, it really did not settle the
question which had been raised of whether or not the Committee could take a
general decision on the competence of the Organization to entertain an item, as
opposed to the specific decision of whether or not it was coupetent to take a
certain action,

The need to clarify and codify procedure on these questions of competence
will be manifest from the above confusion, and it is submitted that the proposal
laid out above would substentially contribute to this end,?

S Se

The next step of the South African Government, to try to have the item
deleted from the agenda, and thus bar any discussion ot all, has already been
dealt 'ul.’d‘-h.3
Seventh Session

The deletion of the item dealing with the population of Indian origin in
South Africa, having been denied at both the sixth and seventh sessions, at the

1. See ibid, pare,1l0,

2. Due to certain technicalities and misunderstandings, the item was not
discussed in Plenary session, and the Assembly proceeded directly to the
vote, Therefore, in this case, South Africe was unable to raise the
question of competence in the General Assembly, See G.A., (V), Plen.,
315th wtg,, paras.3-6,

3. Suprs, Ch. IV, p. 76.



seventh session the South African Govermment tried to get a vote on competence
taken during the debate on whether or not to include the question of the
Racisl Confliot in South Africs on the Agenda, This too was denied,’

When, in the seventh session, the matter was referred to the Ad Hoc
Political Committee, the South African delegate tabled a resolution denying
the competence of the Committee to consider the mtter.2 However, the procedure
adopted in previous cases of this nature was adopted and no decision or vole was
taken on the South African motion till the end of the debate, when it was m:]aeted.s

th n

Substantially the same procedure was adopted at the eighth session, The
South African delegate proposed the deletion of the items dealing with the
treatmont of the people of Indian origin in the Union and with her apartheid
policies, but both requests were denied, I

When the subject of South Africa's racial policies came up in the Ad Hoe
Political Committee South Af'rica again, immediately, introduced a resolution to
* Again,
howevery the question of competence was not settled till after there had been a

the eff'ect that the Committee had no competence to intervene therein,

debate on the substance of the matter, But again, as in previous sessions, this
procedure was not adopted without a degree of wrangling over what should be
discussed and deecided first,

Shortly after the South African delegate submitted his dreft resolution
challenging the competence of the Committee to deal with the matter, the Chairman

ruled that the debate would continue as a general discussion and that the question

4. See supra, Ch. IV, pp. 77-80, and pp. 182-186.

2. G,A,, (VII) Ad Hoc Pol.Com.,, 13th ntg., para,li.

3. ibid, 21st mbg., para.35. Voting: 45:6:8,

ke G.A,, (VIII), A4 Hoc Pol,Com,, 32nd mtg,, para.2; Doe, A/AC,72/1.13.



of competence would be settled, in accordence with Rule 120(now 122) of the
rules of procedure, before & vote wes taken on the substantive proposals, He
aocordinély invited delegates to speak ftonboth the matter of substance and
competanoe.1 This ruling was not challenged,

However, during the coﬁrse of the debate, the now familiar wrangle starteal
egain, The Colombian representative inguired during the 34th meeting what
notion was under disoussion.a Upon the Chairman replying that no particular
motion was under discussion, but that the committee was engaged in a general
discussion, the Colombian representative stated itwas his opinion that the
Committee could not discuss the Jjoint draft resolution, submitted by India omn
behalf of 17 Nember States, until the question of competence had been sattled.s
The Chairman then ruled again that the South African resolution would be put to
the vote before any other, but that it was not necessary to give it oriority of

b Later he reiterated f’ormef rulings that the ineclusion of an item

discussion,
on the agenda by the General Asseubly does not prejudge the question of its
competence,” for the Committee had again been treated to the view that as the
Assembly had included the matter in the agenda, the guestion of competence had

been settled.6

(e) Conclusion

Rules of procedure can frequently be used to great advantage, Particularly
where they are complicated, it is possible in litigious matters to prolong cases
1. ibid, para.Sk.
2, ibid, 34th mtg,, para,30.
3. ibid, pare.32,
k, ibid, para.33.
5. ibid, para,55.

6. G.A,, (VIII), Ad Hoe Pol,Com,, pare,35, per Pekisten; para,40, per Syria,
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for years, even decades, However, the procedure developed by the
International Court of Justice for dealing with preliminary objections to
jurisdiction is relatively simple and clear, Had it been clearly adopted
by the General Assembly in like circumstances, the difficulties discussed
aebove need never have arisen,

It is submitted that had the General Assenbly edopted a more legalistic
attitude towards challenges to its competence, the business of the Assembly
would have been expedited. Internally, the adoption of such procedures would
have ensured s smoother passage of certain items through the Assembly and its
committees, not least by meking the issues more understandable to the delegations,
It is not uncommon, for example, in Committee for the Chair to be asked several
times in the course of one debate, just what motion is being spoken to,
Externally, the adoption of a more rigorous aporoach to these questions would
have ensured a greater respect for the recommendations of the General Assembly,
Where resolutions are adopted and recommendations made in eircumstances where
certain of the delegations most affected deny the competence of the General
Assembly, it is hardly swrprising that these resolutions and recommendations are
of'ten ignored, pointedly, Had greater attention been paid to the legal
requirements of a decision on competence, this situation would not have arisen
or if it had, those who ignore such recommendations would not have had such good
grounds for doing so,

It may be argued that rule 122 of the rules of procedure amply takes care
of the objections which have been made in this Chapter, That it does not, however,
should be evident from the contimuous wrangling that goes on over the adoption
of the agenda, BEvery time a question arises which in any wey imvolves e
question of domestic Jjurisdiction, someone tries to block its inseription on
the agende, This is so, it 1s suggested because rule 122 does not really fill
the bill, This rule of procedure does seem to be designed more to deal with
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specific proposals than with the general question of the competence of the

United Nations even to entertain a particular question, It is submitted

that Iwha.t is required is a definite procedure to take care, immediately after
inclusion of an item on the eagenda, of the general question of competence, If
this were established it would be possible to rid the organs of the United Nations
of these tedious repetitions of the old argument "This is a domestic motter, and
you can't include it on the agenda,

6. Contradictions in the Gemeral Assembly Practice

Contradictions sbound in the practice of the General Assembly, particularly
in that relating to this subject, Most of them relate to what is considered a
domestic issue and what is not, Why, for example, did Great Britain consider
South Afrieca's racial problems to be internal, but not the legislation concerning
the freedom of Russian women to leave the Soviet Union? However, such contradictions
are not part of this study,

There are, however, certain contradictions in relation both to what delegations
consider as intervention, and also in their attitude towards the procedure for
deeiding questions of competence, These contradictions are unconnected, and do
not present a coherent picture, However, they do demonstrate still further the
need to establish a definite procedure for dealing with questions of this kind,

The United States

The United States is on record as being of the opinion that inclusion of an
item and its discussion by the General Assembly does not constitute intervention in
the effeirs of mnbers.1 Purther, the United States believes that the inclusion
of an item is without prejudice to the question of competenoe.z Yet, at the tenth
session the United States voted ageainst the inclusion of the Algerian gquestion
1. Supra, Ch.IV, p.107; G.A., (II1/2), Plen,, 189th mtg., p.l12,

2, G.A., (X), Plen,, 530th mtg,, pares,111-112,
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because of the type of action which the sponsors sought.1 These statements
are not compatible. The view that discussion did not constitute intervention
was not limited in any way to items which on some prime facie judgement by the
Members, prior to inclusion, fell within the jurisdiction of the United Nations,
Indeed the whole point of the argument that discussion is not intervention is
that the domestic status of an item is of no account,

For the same reason, it is not understood why, at the seventh session, the
United States voted in favour of deciding on the competence of the General Assembly
to entertain the item, The Racial Conflict in South Africa, prior to the inelusion
of that matter on the agenﬂa.2

Czechoslovakia

During the third session, Czechoslovakia, together with the other members of
the Soviet bloec, opposed the inseription on the agenda of the item, The Observance
of Human Rights in Bulgarie, Hungery / and Romania /. In keeping with the opinions
of the other communist states, the Czech delegate, Mr., Houdek, maintained that as
the matter was domestic it could not be ineluded on the agenda and diseussed by
the Assenmbly,

Mr, Houdek gave a clear explanation of why this item could not be included on
the agenda, In the same breath however, he voiced the opinion that the
Indonesian questionj could be included because it was not internal, This last
point may well have been true, but it is the fashion in which he compares the two
which is of interest,

Deeling with the gemeral competence of the United Nations Mr, Houdek said!"

1. Supra, Ch,IV,0.99; G.A., (X), Plen,, 530th mtg,, peras,lll-112,
2, Supra, p, 184,
3. See infra, Vol,II, Ch,X,

be Ge.A., (III/2), Plen,, 189th mtg., p.7 et seq.
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that the wide variety of questions defined by the Charter was prescribed and
limited by Chapter I, which outlined the purposes end principles by which the
activity of the Organization was to be guided, He drew attention to Article
2(7) end emphasised that the final clause of that paragraph did not apply to
the case under discussion, inasmuch as that case did not present any threat to
the peace, breach of the peace or act of aggression,

However, his attitude towards the Indonesian question was somewhat different,
Czechoslovakia would vote, he said,  for a thorough discussion of the Indonesian
problem, According to Czéchoslovakia's information, in Indonesia there was
toking place a gross violation of human rights by a not unimportant member of
the internationsl community, He maintained that only a thorough debate before
the Assembly, in which the indigenous people would have the opportunity to
participate, would show whether or not that information was correct and whether
the events in Indonesia did or did not jeopardize internatiomal peace and seeurity,

Mr, Houdek went on to explain why he considered the debate én the Indonesian
situation was necessary and why it would not violate the terms of Article 2(7).
It wes the opinion of Czechoslovakia, he claimed, that the meening of Article
2(7) was closely related to the question of whether a fact considered by some to
fall exclusively within their competence, did not at the same time present a
threat to international peace and security., It was hardly conceivable, he
claimed, that events resulting in the liquidation by brute force of a State of
several million inhabitants would not result in endangering peace and security.
Therefore, a debate was necessery in order to clarify this point,

However, in his opinion, the case of Cardinal Mindszenty and the Bulgerian
church leaders had nothing to do with a threat to intemational peace and
security,

1. ibid, p.8,
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The two propositions are not compatible, though Mr, Houdek eclaimed that
they were.! What he is saying is this; There is & certain situation in
Indonesia which in our opinion poses a threat to international peace and
security, If such & situation does exist, then it ceases to be domestic and
hence is not covered by the terms of Article 2(7). In order to determine
whether this situation is as bad as we have reasons to believe it is, a full
debate in the Genersl Assembly is necessary,

No exception can be teken to this line of reasoning, But it is not
understood why he did not apply it to the case of Bulgaria and Mungary. Vhereas,
in the Indonesien case, Mr, foudek favoured a full debate to clear up any
uncertainty about the domestic neture of the item, in the case of Bulgaria and
Hungary he did not, Of course, no doubt he would argue that in the case of
Bulgaria and Hungary, there was no doubt al all about the domestic nature of the
sub ject matter, Yet many nations thought that there was, If a debate is the
correct way in which to clear up an uncertainty in one case, then there is no
reason why it should not be so in every cese, However, apparently Czechoslovakia
preferred to rely on prima focie Jjudgements as to the domestic nature of the
Bulgarian and Hungarien matter taken prior to the inseription of that item on
the agenda,

The Soviet Union

In both the case of the observance of human rights and fundamental freedons
in the BSoviet Union and in the case of Bulgaria, Hungery and Romania, the Soviet
delegate also preferred to rely on judgements as to the domestic nature of these
items, taken prior to inclusion, In neither of those cases dld the Soviet Union
have any doubt as to the domestic nature of the matter, But of course, others did,

Yet, in the seventh session, opposing the attempt to have the question of

1.  1ibid, p.8,
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competence decided prior to the inclusion of the item dealing with tﬁe racial
conflict in South Africa, Mr. Vyshinsky stated that "only when the time comes to
discuss the substance of any given item can the gquestion of the General Assembly's
competence be raised“.l

Wherein lies the difference between the two cases? The only possible way
for the Soviet Union tc reconcile the two views would be for her to deny that
there was any question of competence in the case of humen rights in the Soviet
Union or in Bulgaria and Hungary. However, a bland denial is hardly an answer
to the doubts of othera.2

T+« Procedurzl Inconsistencies

There has been some controversy over whether the inclusion of zn item on

the agenda amounts to a decision on the part of the Assembly that it is competent

to entertzin i¢, with the corresponiing result that the matter of competence may
not be reopened, except with regard to specific proposals. Despite the Qeakneas
of such an argument and several rulings from the Chair that this is not so, the
argument has freguently been heard. This in itself is unfortunate, for it adds
to the confusion. Even worse, however, is the fact that this argument has been
put forward by States which thmmselves have maintained the very opposite.

During the debate in the seventh session on when the vote on the competence
of the CGeneral Assembly to deal with the racial conflict in South Africa should
be taken = before or after inclusion of that item on the agenda - the delegations
of Chile, Mexico and Iraq all supported the view that no vote could be taken till
after inclusion.3

Yet the same delegations have in other debates supported the opposing poing

of view, namely, that once the item is includec, the general guestion of

1. G.j'\.' (VII)' Plen. ’ 3813t mtg. y barase. 141‘1430

2. Cgzechoslovakia and the rest of the communist bloc also voted against this

attempt to have a decision on CVmpetence taken prior to inclusione.
See supra, p.l66.

3» Supra, p.185,
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competence is olosed.-1

Contradictions of this kind are not conducive to the smooth working of
the General Assembly, TFurthermore, in the face of such equivocal attitudes
it is difficult to blame other States from seeking to prevent the inseription
of items on the agenda altogether, VWhere those who are to be the judges are
unable to meintain a consistent attitude towards the same problem, then they
had better not be trusted with the decision,
8, Geveral Conclusions

The exigencies of procedure demand that prelininary or jurisdictilonal
disoussion, oven though this entails a full discussion of the merits of a case,
not be considered as intervention, Unfortunately, as the above survey indicates,
this has not been accepted to any great extent in the General Assembly, The
nejority of States which have considered the problem appear to be of the
ap:l.nionf:f:w discussion of an item, which they consider as domestic, constitutes
intervention, For these States there aspeers to be no difference between
substantive and jurisdictional debate, This is unfortunate for it has led
to confused procedure and to tedious repetitious debates in the General Assembly
all of which could have been avoided had the procedure outlined at the beginning
of this Chapter been followed,

1. Mexico, supre, p.212; Chile, supra, p.216; Irag, ibid, p.216.



