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PREFACE

The consequencep of refusal of pre-trial release were impressed
upon me during a study visit to the untried prisoners' wing of
Saughton Prison in 1971. This experience sparked off my interest in
pre-trial release procedures and led to the bail research projecte

I am indebted to my supervisors, Mre. N.H. Avison and Professor
F.H. McClintock for their advice and constructive criticism.

Mr. Avison left Edinburgh University to take up an appointment in
Canada in September 1974 and from that time Professor McClintock acted
as supervisor. Dre. Re.J. Wilson corrected many of my misconceptions
about sociology and research methodology and his encouragement helped
me to continue. Professor Ge.He Gordon and Mre. O.J. Brown, Clerk of
Justiciary, saved me from many mistakes about criminal procedure.

Mre. WeDeHe Sellar helped by pointing out non-existent kings to which I
had referred in the historical discussion.

The police and court staff with whom I came into contact were
always helpful. The information and refreshments which they provided
were much appreciated.

Mr. ReNe. Mowe deciphered and typed my often confused and sometimes
illegible manuscripte Mse. C. White typed the final copies and bore
with me through seemingly endless revisions. I am most grateful for
their assistance.

Despite the help which I have received, errors no doubt remaine.

For the errors and views exmressed, I must be held responsible.



SUMMARY

Bail is an ancient institution and in the first chapter the major
theories about the origin of bail and the development of bail in
Scotland up to the seventeenth century are considerede This leads on
to a description of the formative period of modern law which culminated
in the Criminal Procedure (Scotland) Act 1888.

Before embarking on a study of the modern law and practice a
perspective in which the Scottish system may be judged is providede.
Attention is directed to the attempts made by other countries to deal
justly with the untried accused. This survey includes countries which
presently operate a system of bail, countries in which the bail system
has fallen into disuse and countries in which bail has been abolished.
The findings and recommendations of recent bail research projects, the
disillusionment with bail and alternatives which have been developed
are described.

The common law and statutory provisions regulating the modern bail
law are considered in the third chapter. Particular attention is paid
to the discretionary powers of the Lord Advocate, the police and the
courts and the opportunities to apply for bail which have been provided
by the law.

As the law in the case and statute books could provide only
limited information about the bail system, a research project was
devised to study the operation of the law in practice. For reasons
described in the fourth chapter, the research was directed to the bail
decision-making of the police and the courts. Both observation and
record research were useds Bail decisions are not considered in
isolation but an attempt is made to describe bail decision-making at
all the different stages in the legal system at which this matter is

considereds Thus in subsequent chapters the bail deciéion-making



situations at the police level, in a burgh ¢ urt, a sheriff court and

in the High Court of Justiciary are described. Issues considered are,
for example, the relative importance of officials involved in the

decision-making situation, the accuracy, relevance and sufficiency of
the information given to the decision-maker and the variables which
influcnce the decision-maker, Seme important consequences of the

bail decisions are also examineds These include, for example, the
money security implied in bail, the time spent in pre=trial custody,

the success of the bail decisions and the effect of the bail decision

on the cutcome of the case,

In the last chapter the findings of the study are drawn together and

bearing in m.nd the experience of other countries, an assessment is made
of the Scottich bail system. Reference is made to the different

patterns of decision-malking and some important consequences of these
patterns. The availability of information is critically considered and
possible impro vements canvassed. Extensions of the right to challenge
custody are put forward., Changes in the criteria governing the bail
decisions which include the introduction of a right to release and

preventive detention are advocateds The dependence on money security

as a basis of release is critic.sed and alternatives are considered,

Finally some suggestions for further rese.rch are given.
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THE HISTOKIAL
DEVELOPM KT

OF BAIL

Bail, "some expedient of this sort
seems alweys t: have been a2 part
of our customary law',

- Hume1

SOML THEORTES ABOUT THE HISTORTAL OUGIN OF BAIL IN SCOTLAND

The antiquity of bail has often been asserted, notably by
Hume, but no considersztion appears to have been given to the sort of
exnedient which anticipated the institution of bail known to modern
Scots lawe

Although the historical development of bail in Scotland has
been neglected a considerable literature exists on the origin of the
institution of bail.

In this section we outline the main theories which have been

advanced and with these theories in mind deseribe the results of our

research into the early Scottish records.

Some scholars have attributed a very ancient history to bail,
They have identified in the hostage cu tom of early Germanic tribes
a similar idea to baily, in that a hostage wes held as guarantor or

surety of the obligation of a third narty. An example of a



proponent of this vies was Cierke who founded his theory on the
regults of his research on Germanic tribes. Describing Gierke's
theory De Haas wrotes

“"The personsal respongibility of the surety for his own debt
or that of another was tantemount to hostugeship of the body.
Suretyship is incorporeal hosta eship; ideelle Ven-eoiselunsz, which is
en obvious result of =an evolutionary process from hostageship itself -

Abgpeltuns der realen Vermeigelunz. The surety does not, in othex words,
become the debtor; his sole duty is the assumption of liability." 3
lolmes has expressed a similar view. He argued that:

“"when hostages are given for a duel which is to determine the
truth or falschood of an accusation, the transaction is wvery near to
the givinz of similar security in the trial of a case in court. This
wigy in fact, the usual course of the Germanic procedure”. 4
Talking more specifically about “nglish custom, Holmes referred to the
0ld rule of “nglish procedurse which stated that a delendant must
either give security or go to prison. According to lHolmes ‘this
pecurity was the hostage of earlier days, and later, when the actions
for punishment and redress were separated from each other, bacame the
bail of the criminal law".5 Le lans has argued that the pledge could
not be considered a hostage in the literal sense of the word, as the
pledge, in the view of most proponents of the theory, was not liable
to the same consequencas as the defaulter.6 For Gierke, however, the

pledge was envissged as a litcral hostage, because he considered the

ligbility of the surety extended even to bodily injurys

Opposing views have also been strongly supported by those who
have adhered to some form of the theory, that the orisin of bail is
to be found in the early form of settlement, which repnlaced the blood
feud, and was based on a system of set payments for injury. Thus a
relationship similar to the modern bail relationship hias been identie

fied in the ancient practice of riving pledges for the payment of the

2,



wergeld, and in the later development of giving pledges for the

defendant's presentation in court.T

Among those who identified the pledges for presentation of the
defendent in court, as the prototype of bail, disagrecment has arisen
ags to the nature of these pledges. One view supported is that the
pledges derived from the frunkpledge ayatem.8 Supporters of this
viewv have srgued that the system of zeneral surelyship, which was
evolved on a tithing besis by the Anglo~-saxons and which was developed
under the Norman influence into the frankpledge sysbtem, incorporated the
srrangement of pledges who bore responsibility for holding the
defendant to answer accusations at trial. Critics of this view,
however, have arcued that for this special purpose, scparate surety
arransements were made. owbs/ith the system of generzl suretyship.

Holdsworth proved to be an adherent of the former view when he
wrote:

e can see therefore, the importance of the system of frankpledge
from the point of view of the law of procedure. It mode certain persons
respongible for the production of a defendant. It provided pledges
for his appearance. It did the work of the policeman, the bail, and
the prison of more civilised {imes". 9

e linas, however, has doubted whether the frankpledge systen
wes ever used to gusrentes the defendant's appearance in court for
trials In her book, Agbicuitieg of Be=4l, she attempted to demonstrate
that "frankpledge and buil are probably not immediately connectedj
neither ere they interchan eably a;asociated”.1D wome of the evidence
ghe adduced in support of this view was that, despitc the general
surebyship arrangement, laws made specific provisions for an individual
suretysinlp arrangement to juarantee the future appearance of the

defendant.11 She also pointed out that in the majority of csscs which

3.
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she had ecxamined in the twelfth and thirteenth century Pipe lolls

the surety was a single individual r ther than a number of persons.
Only the latter, she said, would be conzistent with an organised surety
syastems In addition, the frankpledse aystem was limited in its applic-
ation to parts of angland12 and also suffered a rapid decline in the
fourteenth century. The conclusion supported by De Haas was that
"frankpled e was called upon to present offenders, rather than to hold
the individual for trial, which constitutes the underlyinz principle

of the modern bail suraty'.13

Both the hostaze and pledge theories have been criticised by
Beyerle sho ettacked the historical basis and the probability of
such theories. According to De Haas, except in a war situation
Bayerle could not "envisage a situation co extreme or pressing as to
induce anyone to expose himself voluntarily to the possibility of
seizure of his body and the lozs of his 1iberty"o14

Beyerle's view was that the surety orotected the debtor or
wrongdeer from the venceance of the injured party. In describing
the evolution of this relationship he argued that from the early
position, where the surety wa: responsible for the appearance of the
debtor, o more complicated system hed evolved. Under this the surety
guaranteed payment in the eveat of the defsult of the debtor and in
such a cus2 the surety had power over the debtor's property and body.
The final stage in this process v2s voached when the surety's owm
property could be attached by the creditor to satisfy the Hgyment owed
by the debtors. According to 3Beyerle, ther fore, the evolution was
from a trustee relationship to a substitute payar.15 He ~rpued that

the hosta e theory implied that the surety or hostace, in the



event of the debtor's default, would become subject to the demands of
the creditors but he did not believe that this described what happened.
In his view it was the debtor or his property that came under the
control of the surety and it wac only ultimately that the property

of the surety could be attached,.

The question of which early form of suretyship best reonresents
modern bail is further confused by the necessity to consider the
emersence in ingland in the thirteenth century of two distinct
forms of suretyship called bail and mainprize. Hale hag stated that
the terms beil and mainprize ‘are used nromiscuously often times for
the game thing, and indeed, the words import much the same thing .e.

160 i e anes b0

but yet in & proper and lezal sense they difter’.
have been s far stricter form of suretyship than mainprize. In bail,
the osrisoner released from gacl as released into the custody of the
person who had given bail for him and the consequence of his state
as a person in custody remained unaltered. In mainprize, howover,
the mainpenors acted as sureties only and the person so released had
the privileges of a free man. Idodern bail seems, therefore, to be

related to mainprize rather than the concept of thirteenth cenbury

bail in its technical sense.

It is obvious even from this outline of the main controversies
that the orizin of beil has provoked considerable disagrecment. The
opposing camps of hostage versus pledses for wergeld theorists have
themselves contained important internal divisions. In the former,
some supporbters of the ho®tage theory considered ball as a metach-
orical hostageship, with the surety liable only to a property finey

others envisaged a literal hostageship with the surety liable to
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suffer the penalty incurred by the defamlter., In the latter there

was no agreement as to the forms of pledge which foreshadowed modern
baile Both main theories have been criticised and the origin of bail
has instead been identified in the apebial relationship said to have

existed between the debtor and surety.

Bearing these theories in mind we now consider the various forms
of hostageship and pledge, sugsestive of bail, which have existed in

Scots lawe

Consgiderable obscurity surrounds the nature of Scots law before
the fourteenth century due to the loss and destruction of many of the
records and documents which were taken from Scotland by Ldward I, In
view of this the adoption of a somewhat speculative attitude towards
the fragments of information which can be obtained about this early
law may be justified.

Scots law, must be understood in the light of the variou® foreign
legal systems influential in Scotland at different historical periods.

Speculation about the history of Scottish bail nced not detain us
however, until after the fifth century. Despite Infiltration of
Roman forces into Scotland)! any Roman lew influence dating from
this period . is not considered to have survived the withdrawal of
floman forces from Britain in the fifth century. Cooper, however, has
acserted that the influence of loman law in later centuries was
crucial in shaping the law of pledging in Scotland.

"From the frequent references in Rezignm ligiegtatem and other
procedural treatises, to the pleziug at all stages of civil process,
it would appear that the laws of cautionry must have been considerably
developed at an early stage. 4nd all the evidence which survives
indicates that in both countries that development resembled Roman
doctrine which still supplies the common basis in general principles

for both the Scottish law of cautionry and the inglish law of
suretyship”, 18



Thigs view is we think open to question. Although Roman law is
lmown to have been taught in Ingland as early as the gixth century it
hes not been suggested that these Roman lew ideas spread to Scotland.'”
The view generally accepted is that the Chmrch was the channel, through
which the influence of Homan law flowed into Scotland.20 The
tradition of the early Church, however, was Celtic in character and
Gaelic was the language of the churchmen. Smith has pointed out that
it was not until the twelfth century that the Celtic traditions and
usages were suppressed when the church refashioned itself on the Loman

model.21 Nor was it until after the twellth century that the practice

of studying Homan and Canon law at foreign universities was established.

Because of this we are of the opinion that if pledging was known in
Scotland before the twelfth century it must have been of indigenous

growth, or influenced by some law system other than the .loman system.

The period between the fifth and twelfth century has been des-
cribed by V.F. Sk«anexe'.’j'J He outlined the emergence of the four kingdoms,
Dalriada, the Picts, the Britons of Strathelyde and Bernicia, from the
Celtic and Teutonic races populating the northern part of Britain.
Although the next five centuries witnessed an unending struggle for
power within the kingdoms and a succession of battles and truces which
led to a constant shifting in the respective power positions of the
original kingdoms, accordings to Skene some sebttled form of government
did exist. It seems reasonsble, therefore, to assume the existence of
gome form of law in the kingdoms. Innes has argued that this is
confirmed in the most ancient reccords "where we find references to a
gtill earlier common law, Augizg terrg - the law of the land -

Lex Scotig evidently of definite provisions and received anthority".23

Te



with Caelic as the common language of this period and contact maintained
with Ireland the influence of Celtic custom seems very likely. Such
a view has been adopted by DBunnerman who has stressed that common

4
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customs were shared by the Scots and the Irish ° gnd has argued that:

“the culture of the Jcots of lalriada, as might be expected,
mirrors that of contemporary Ireland. And indeed, Gaelic-gpeaking
scotland and Ireland constituted s single culture-provinee down into
the seventeenth century'. 35

The Celtic influence has been described by Innes in the following
termg, "whilst under a Celtic sway, sScotland's laws were those which
haye reccived a certain shane and definiteness from their lonzer use
and ~reater cultivation in Irolrmd“.e6 Cameron has also supoorted
the existence of a Celtic gystem of law and has argucd that sufficient
proof may be found in the Celtic fragments which have survived to show
the exist nce of a Celtic systom of Jaw up to the eleventh century.27
Ap proof he cited the sScots law of succession snd marrisge and more
important for our present interest, the honor nrigce form of criminal law
embodied in the Leges inter Jrettos et Scotog. "

The existence of the Lecges inter Brettog st .cotog indicates that

gome development from personsl retmliation and the concurrent blood
feudy, hed occurred by the twelfth century. The distinction between
civil and criminal law was still blurred, however, and the role of a
public official to prosecute crime was not defined until the sixteenth
century. An honor ppice form of cumpensation for wrongs suffered,
which detailed compensation or g¢ro according to the wron: and renk of
the victim or wrongdoer, was r cogniseds This tyne of teriff system
was often found in early legal grstens and existed for cxample, not
only in Irish law but also in elsh and Saxon law, Unfortunately the

Laveg inter Brettos et Jcotos sive no information es to how the system

of fines was implemented. Lookinzs to the Jjaxon laws, however, the
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operation of a similar system can be studiedes A law of Zdmund I
described the Uaxon practiced

"The slayer shall give security to his advocate, and the
advocate to the kinmman (of the slain main) that he (the slayer) will
make the reparation to the kindred. After that it is incumbent upon
the kin of the slaim man to give security to the slayer's advocate
that he (the slayer) may approach under safe conduct and pledge
himself, accordiny to forms of lav, to pay the wergeld. hen he has
pledged himself to this, he shall find a surety for the payment of
the wergeld"s 29
That there mst have been socme arrangement existing in Scotland for
the payuent of ¢ro is unquestionable but no record remains describings
ite It zcems plausible that the arrangement adopted in scotland was
also based on pledging. This plausibility is enhanced in two wgys.
The Lgzes inter 3rettog et ucotog stated, for example, that if the wife
of a free mun wao slain, her husband should have the kelchm, and her
kin should heve the gpg and the zglnese. Galneg according to J. Ckene
was like ¢cxo, a form of compensation for slaughter.30 It may not be
without sigmificance that the term 'gglngg” is connected with the

O0s Ir. "gll" meaning pledga.31

More significant perhaps, ic a
procedure described in the ;gﬁsu;jéa:gnig;unﬁz It was ordainsed by these
laws that vhere a defendsr33 had found pledzes and had been convicted
on & charze of robbery or theft, his nledges were liable for the sum
spaocified in the charge, but in cascs of homicide the pledies were
liable for the full gagbotae. /ith the difference that pled ;es became
liable when the defender failed to appeer, a statute of .lobert 1II
provided that pledges were angwersble for BBSJthmGntoj4 A gimilar
procedure was also described by Balfour35 and J. Jkene.36

In earlier discusaion37 we pointed out that some theorists have
identilicd the pledges for wergeld as the origin of bails A gimiler

theory prosents itself as one explanation for the development of bail

in Scotland if the plausibility of a pledging system to ensure gro

payments is accepted.
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Without wighing to sugrpest that the Irish law of pledging was
wholly adopted in Celtic Scotland it seems profitaeble, if the import-
ance of its influence is accepted, to give some consideration to that
lawe Such an inquiry leads tc a considsration of the encient laws of
Ireland contained mainly in Senaghus Jox and Liber Aicill.>

The hostege theory of bail seems at first glance o receive
gtrong support from the Irish laws, where considerablc discussion of the
law of hostage surerties tales ;11&{:&.39 This hostoge surety systenm,
however, appears to have had a special function in Iroland., Ireland
at this period consisted of a mumber of distinet kingdoms and sube-
kingdoms: and the laew of hostaze sureties seems specifically designed
for the situation where the defendant belonged to one sub-kingdom and
the injured party to another. According to these old Irish laws both
parties were required to give hostage sureties. /An apportionment might
extend to the defendant, the hostage surety and the tribe which st;pplied
the hostage sursty.

This hostage surety systom seems, however, to have existed in
conjunction with another pledging system under whiech either the
defendant or hostege surcties themselves could offer pledges for the
hosboge sureties. Failure to accept such pledges resulted in body-
fine ~ being owed to the hostage surety.

"If the defendant gave notice to the hostege surely of the
plaintiff that neither pledges nor sureties were accepted from the
hostage surety or the defendant, and the hostage surefy of the
plaintiff did not offer to give pledges himself, body-fine ig dua
from the defendant to his own hostage surety, and body-fine jg dug
from the plaintiff to the hostage surety of the defendant, and
body-fine is due from the plaintiff to his own hostoge surety”. 40
Theso pledges appear to have been a form of protection for the hoat_zage
surety, hence the hodv-fing payable to the hostage surety when such

sledges were not offered or accepted. This protection seems to have

boenextended even to bodily seizure, for example, the defendant was



advised by law that, "if pledges or securities have not been accepted
from him for his own pledge, to take hostage surety of the plaintiff
until what is lawful is given h.im".'“ It was possible, however, to
give hostage surcties without any additional pledges.

In the event of the default of the defendant, Scngchus Mox
prescribed that five geds, honox nxica and double compensation were
due by the defendant to the plaintiff, If then, the plaintiff gave the
hoctage surety time to seek the defendant and the defendent absconded
from the surety alsc, five geds and Jpnor price were due to the surety.
After this unsuccesaful pursuit of the defendant, thec law allowed the
plaintiff to proceed against the hostage surety and unless "equal
forgiveness of debt" could be negotiated, it was provided that
"Jeath seizure shall teke place”,*?

There was nothing metaphorical sbout this form of hostageship
but two features make it difficult to use in support of the hostage
theory of baile. The first objection is that it applied only to the
ppecial situation where disputing parties belonged to different sub-
Kihgdoms and was not part of the procedure where one royal power had
jurisdiction. Another difficulty is the fact that the hostage system
was ltselfl often hedged with another pledging system not based on
hostageship.

The Scottish resemblance to Ireland at this period is striking =
the cluster of small kingdoms and the clans aping sub-kingdoms.
Mthoug.‘u it is known that hostages from different kingdoms were taken,
particularly in war, and indeed this practice existed between England
and Scotland until as late as the eighteenth century, this is rather
different from the situation onvisazed by writers concerned with the

hostage theory of baile In Scotland, as in Ireland, there is little

11



evidence to suggest that hosbages were taken to ensure settlements
of disutes arising within the jurisdietion of onc royal power. In
many cases, however, the wcakness of royal power and the frequency of
inter clan disputes, makes the utilisation of clan hosbages scem a

solution which was likely to have been adopted,

iihere one royal power had jurisdiption the forms of pledge used
in Ireland were those described in the Brelon laws. Seven different
forms were liatod,43but as a large number of IHeptads were used as
teaching alds for law, Atkinson has given a justified warning that
"the 1imitation to seven must have been achieved at the cost of a
1ittle procrustean violence".t The purpose and result of standing as
pledge. was deseribed thusy "if ... to prevent the spoilation or
arrest one has gone security, and if the person for whom he has gone
security does not accept the law, he must pay for r4n". 47 Reference
was also made to the necessity of suing the pledge, a procedure which
would hardly be necessary il the pledge was held in hostageship.

One of the seven forms described, gives added credulity to the
thepis that early pledging srystems in Scotland were influenced by
Celtic laws This is the fornm of pledge known in Celtic law as
cul-raithe '"Culersith"” has been defined as a back security that is
a surety which goes to back the first sure‘by.46 The form seems to

have been well defined with 1iability emerging only if both the defender

end the first surety fajled to meet their respective ahligationa.47
The termn appeared in Scots law as "gulresch" and was defined in much
the some sense as back security i.e., "mm".w The two terms
cannot be identified, however, as easily as Cameron has attempted.
It is not possible to say to what extent the Irish conception of

Sul=raith influenced the ewolution of the culreachin Jcotland.
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The earlimt surviving description of the gulreach is contained in the
Regiap Majegtatem by which period the culreach was fimmly established
within a system of repledging which we discuss below. It is only
within this context that the Scottish form can be understood.

Ag a result of the overlapping jurisdictions of the various
feudal, justiciary, sheriff and burgh courts, cases could be compet-
ently tried in more than one court. The grant of power to hold court
usually included, therefore, the powers of replegiation end of finding
caution dg golreagh.”® This meant that where & cose was brought in
one court, the defender could plead that the case should be taken in
his master's court. If his master was willing the defender could then
be repledged by his master or the mster's representative from the
first court. It was possible also for a master on his own initiative

o1 The power

on finding caution to repledge his man to his own couft.
of replegiation extended only to the master's liege man, men borne or
dwelling on his lands, or a member of his family. Abuse of the power
provoked legislation in the thirteenth century to prevent the bribery

52 The result of unscrupulous

of masters to repledge any malefector,
repledging by the lords to their own courts, sometimes meant that the
disputed issue would never recceive a falr hearing as the injured party
would find it impossible to compel the defender's appearance in a court
where the issue would be tried. The special form of pledge, the
Sulreach appears to have been designed to prevent this. It was there-
fore required that where the defender was repledged it was necessary
for him to leave a gulreach in the court from which he was repledged.
If thereafter the injured party did not receive justice in the master's
court he could return to the first court and continue his action against
the defender., Where this occurred the gulreach was liable to a fine,

and if the defender did not appear, the culreach was answerable to the



injured party-53

In the records we found reference to leaving the pledge behind
in the first court and to making the gulreach answerable in place of
the defender if the defender did not appear, which suggests the
applicability of the hostage theory. Nevertheless,doubt 1s cast on
the persuasivenessof this interpretation,in view of our failure to
find any provision relating to custody or restrictions on the liberty
of the gulreach. The gulreach is,however,oohsietent with a watered
down version of the hostage theopy, in which it is sufficient for a
third party to be held responsible for the default of the principal.

It is difficult to say on the basis of available material in
what wey the gulreagh was attached to the court. .lather, however,
then interpret the gulresch as hostage, we put forward anothexr
possible intepretations It seoms clear that the law recuiring the
orovision of a gulraach was a method of ensuring that the first court

could if necessary obtain redress for the injured narty. A situation

in which it was possible for the court to enforce its judzement against

an gbsent defender was where the defender had property within the

Jurisdiection of the court. There is evidence that in some circumstances

relating to freemen,where such property existed, the court did not
require the usual provision of oautioners.54 In our opinion therefore
the gulreach weas more likely to have been a cautioner with property
within the jurisdiction of the first court, than a hostage.

Some clear examples of hostageship as a method of ensuring the
appearance of a defender may be adduced from the sixteenth century but

this will be considered below.55
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The Celtic influence, though we would argue ' very important in
this early period,was not the only foreign influence affecting
Scotland. According to Ritchie:

"There can be no question of inviolate Celtdom... in Fife and
further up the Bast Coast there had been English infiltration,
Norwegians occupied Orkney, Shetland, Caithness and the 'Southern
Land's they had settlements all around the Vest Coast, held the

Hebridies and controlled the Irisgh Sea. Thus surrounded, 'Celtic
Scotland’ was permmeated with Inglish feudeliam. and Norse custom” 36

Trying to detect any possible Norse influence is problematice.
From the system existing in the Urkneys and Shetlands in the early
seventeenth century, we are induced to conclude either than a similaxr
sygtem existed in Norse law or that the influence was in the opposite
direection - that .is. Scots law influenced the Norse law of pledging.

Information which we extracted from the ‘Court Book of Shetland

illustrated a pledging arrangement of that period.ST Thues in a case
of manslaughter, dated 1602, of the six persons thouzht to be respon-
. Bible, each produced a cautioner from whom security of one hundred
pound Scots was taken for their appearance in court. It would be
unwise, however, to infer the existence of a similar system in early
Norse law if Dobie's caveat is nccepted.58 Lobie has emphasised the
uncertainty ~ which surrcunds the early Norse law because of the
destruction of early records and the possible taint of Scottish
influence in surviving records. For the earlier period,as there is
no material from which Norse criminal law can be raconstruoted?9 it
is impossible to say with any asuthority whether a similar or different
gystem of pledging existed. Lven granting the existence of a
different system, however, it scams likely that its influence was
localised and, in the absence of any evidence to suggest the contrary,

it seems reasonable to discount Norse influeétea in this field.

15



16.

The feudal influence o which Ritchie referred® did not

represent a sharp break in the development of Scobs law, as a system
alzin to feudalism existed in Celtic Scotland as in Anglo-Saxon Bnglande
Hevertheless from the eleventh century the Celtic influence was ousted
by a new influence which may, with reservation, be termed Anglo-Horman.61
This new influence in Scotland was one of the ropercussions of the
Nomman conquest of ingland. Scotland in absorbing many Norman settlers
from Ingland also absorbed new ideas and institutions. And with events
dictating long sojourns at the inglish court for some royal heirs and
members of the Scottish court, this process was encouraged. The
influence became a deliberate policy in 1124 with the accession of
Dgvid I who while being a descendant of the Scots ings was also one
of the most powerful barons in Forman Znglands. The more developed
Anglo=lorman system commended itself naturally and rmch of this law
was absorbed into Scots law. By the end of the thirteenth century,
howevery, the politiecal ambitions of Ldward I had arcused considerable
concern in Scotland. IHdesistance culminated in the ‘'aras of Independence
and after Scotland succeeded in establishing her independence, direct
influence from ingland ceaaed.62

It is argurable however that an indirect influence permeatad the
development of Scots law due to the use of the Regign ligiegtatem and
other texts. The Rezigm was a compilation of law aend custom drawn up
in the thirteenth century and was very much influenced by an Anglo-
Horman treatise written by Glanville and other foreign materials
notably doman and Canon lew These Sour » materials were adapted to
Scottish needs. Although some doubt surrounds the question Jfo what
extent the surviving texts represent the early law it is clear that

by the fifteenth century the Zezigm was much used by practitioners

and greatly influenced later 1&#.63
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While attempting to assess an Anglo-Norman influence on the
Scottish law of pledging, we noted that the Scottish term "hoxeh' or
"horxowes" (pl.) is derived from the O.B. "borgeg' meaning pledges or
sureties.64

The earliest records reveal that considerable similarity must
have existed between the Scottish and Znglish gystem of pledging.
Dating from the twelfth century, if not earlier, there grew up between
Scotland and England a body of law, the March Lawg which regulated some
of the special problems created by the clash of two separate jurisdice
tiona.65 These laws, as might be expected, preflected the laws found
in Scotland and fngland atthis period. A special feature of the early
Harch Laws was the land tenure held by serving as Inbprch or Utbopch.
This office seems to have been designed to facilitate the enforcement
of judgements based on the liarch Laws. Thus pledges given by either
Englishmen or Scotsmen could be distrained in both realms.66 Based
as it was on mutual assistance, the offices of Inhgrch and Ugbonch
do not appear t-, have survived the hostility genereted by the Vars of
Indapendenoe.67 Noteworthy also is the procedure which related to
coges where a person from elther Scotland or Ingland wias challenged
for injury touching life or 1limb, robbery or theft. The procedure
involved the giving of pledges who were answerable not only for the
production of the defender,but also in the case of robbery or theft

for the amount appealed, and in the case of slaughter for the full

]!.68

One of the earliest descriptions of the use of pledging in
criminal matters which we found was contained in the Zogiam lajestatem.
Book Four of the Regiam was concerned mainly with criminal matters

and owed le:s to Glanville's Tractatus than the other Books, but the



description of pledging contained therein was clearly based on the
Troctatug.®® The two pledging systems were not identical, however,
and the Lnglish frankpledge system was never adopted in Scotland.
Hor was borrowing from tngland always successful, for exemple, Hobert
III'g attempt to introduce limitations to the types of offences in
which pledges might be accepted similar to the limitations contained
in the Statue of Viestminster 12’}'5.?0 Some reference, which has not
been identified as of Lnglish origin, to a pledging system was also
contained in the Regiam for example the law in Book Two which stated
that a master might lose his = serf . if he refused to stand as pledg ’.“
It is our opinion that pledging must have been known in
Scotland in view of the Celtic influence. The taking of horgh was
therefore unlikely to have been an Anglo-Norman procedural innovation,
though the Anglo-Norman influence may have provided a sophistication
to Scottish procedure. The fact that the Hegiam, with its description
of Anglo-lorman pledging, was absorbed into Scots law does not we
think necessarily merit the conclusion that later Scots law waé

based on the IEnglish law of pledging.

Though we found differences, the early similarity between the
two gystems is strikin: but developmente after the decline of Inglish

influence deserve independent consideration.

In the post Independence period of Anglo-lNorman influence it
becomes much easier because records exist to discern and interpret
pledging arrangements. To evoid confusion,the use of the word "pledge'’
to mean a thing given in security,and "pledge'" used as a synonym for

"borsh” which implied a surety or cautionary relationship between
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(4

people,ought to be noteds” It is the latter meanin: which must be

given to reforences to pledge in the following pages.

A striking feature of the procedure of the period was the
importance of sledging in the oneration of the vericus courts. Thus
we find that at various stages of court procedure, a pledge or hoxzh
was demandede For example, the admission of gggonzics (excuses for
non appearance) pled by suitors was subjeet to the finding of pledge?‘?'
ginilarly for frivolous exceptions.u A pledge had %o be found for
the amount disputed in a court case!’ and where applicable, for
assythment.’® Where the defender elected for trisl by battle, again
& pledge was demsnded, in this case to guarantee the damages ¢laimed
by the injured party in cuue the delfender was killed:n

One of the most difficult problems in an age which lacked the
centralised power and police orgenisation at the disposal of & modern
state, was ensuring the attendsnce of the disputing perties. The
method adopted to ensure such attendance was azain »ledging. Thus
the injured party in most cases had to find a pledge to guarantee
his attendence and pursuit of the oase,'C though some parties, o.g.
occlesiastica, widows, orphans and pupils were e.xam;)ted.m This
pledging requirement might be waived also in capital cases where
sometines a faithful promise was accepted, rather than risk deterring
serious ncousatiozm.so Generally, however, an injured party without
pledges or with pledges bub failing to pursue the cosey fell into the
King's marcy.m It was possible, therefore, for an injured party
without »ledges to be detained in prison until the cuace was complatsﬁ?
Such detention was not feszible as & general solution to the problem
of ensuring the appearance of reluctant defenders in court. Society

had not yet “advanced" sufficiently to produce a »rison systen.



Gaols were few in nmumber and excepting perhaps castle dungeons, were
not considered aecure.83 Certainly they were not capeble of containe-
ing the numerous defenders for the months, or in some cases years,
they aweited trial. ~ledging arrangements were therefore utilised in
place of custodye. According to the usual practice the defender was
freed, provided he found sufficient pledges, and was imprisoned only
if he failed to find such pledges.84

It may be remembered that some writers have identified in the
inglish context a pledging arrangement for the defendant's appearance
in court as the prototype of modern l:nai}..35 In view of the use of
pledging which we have outlined above a similaer claim mgy be made in
he Scottish context. To evaluate the resemblance it is necessary
to give further consideration to the Scottish pledging arrangements.

Consideration of the early function of pledging soon reveals a
more extensive scope than bail. The question of bail generally arises
only when the accused is in custody, or if not technically arrested,
at least within the physical confines of the court (c.z. in the case
of a person summoned to appesr and pleading not guilty). In earlier
times however the arrest of a reluctant accused often posed greater
problems than pre-trial custody. It appears, fhat {rom the eleventh
century the mﬁs bore much responsibility for accepting pledges
from the accused in place of pre-triasl custody. The crowper had
power to arrest the goods of the accuged until a pledge was offered,
or if the accused fled, he was obliged to pursue him and the citizens
were under a duty to assist. In some cases, however, the growner
did not dare, nor did he have the power, to arrest the accused. In
this situation the sheriff either had to send sufficient men to make

87

the arrest, or himself act as pledge for the accused': appearance,

These difficulti®s were reflected in the early form of prosecution



by criminal letters.C By criminal letters the acoused was ordered
to come on a certain day, to find caution for his appearance to
underlie the lawe Failure to find caution as directed, resulted in
an sutomatic sentence of outlawry.ag The necessity for this use of
pledging seems, however, to have diminished and eventually fallen
into disuse as the government grew more effective and the powers of
its officers were consolidated. Today the same problem is met by an
organised police force. By the time of Hume, prosecution by criminal
letters was indistinguishable from prosecution on indictment, except
in the form of words, and automatic ocutlawry no longer followed

failure to come and find cmtion.go

Though at first the law allowed pledges to be accepted for almost

any offence, by the beginning of the fifteenth century a more
restrictive attitude prevailed and many offences which today are
considered bailable were excluded. In cases where there had been no

N fhere

arrest pledges were acceptable for every type of offence.
an arrest had ococurred however,it was ordained in the carliest
legislation that those accused of manslaughter were not to be allowed
their freedom on giving a pledge, though a provision allowed accept~
ance if permission was granted by King's letter.92 Generally pledges
were not acceptable for accused who were caught redhanded committing
nanslaughter, theft or robbery because such persons were to be
smmarily condemned. If justice was deleyed it was possible to accept
a pledge unless the offence was a great transgression against the
Hing or lords of the realm. In cases where no pledge was accepted the
accused was kept in custody until the triel.’> Although Acts of
flobert III in 1397 and 1398 affirmed that pledges were acceptable for
theft, robbery, slamghter and burning of the countxﬂ;?4 strict

limitations were introduced in 1400.°° By this legislation it was
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forbidden to grant pre-trial liberty to accused arrestel for manse
laughter by the King's command or that of his justiclaries, breakers
of prison, common and notoricus thieves, those taken for burning or
felony, falsifiers of money or the King's seal, excommunicated
pecsons taken by command of the bishop, men taken for treason, or for
wickedness touching the ling, or wiiiingly resisting the ing's
command by word or writ, and bailees making short account to their
masters. In Scotland, however, it seems unlikely thot the limitations
were always heeded in practice cven in the case of treasone Only
fifty years after Bobert IlI's Act it was necessary to pass another
Acty to the effect that those suspected of treason were to be kept

in priaon.95 Later Acts in the sixteenth ceantury provided that a
pledge misht be accepted in geriocus cuses e.ge fire raising, and

T Indoed by the end of the

ruvishing of women, &3 in uanulanghter.9
sixteenth century, Jamesg VI felt it necessary to incirezse geverely
the unlaw (fine for failure to appear after a pledge has been found
to underlie the law) for ‘slauzhter and other odious crimes", because
the fine was so asmall that i{ did not deter non-agpearance.ga The
practical inefficacy of these limitations is supported algo by
Jumett who wrotes

"Such contimued to be the situation of the couniry and

insufficiency of its police thot ... caution 'to underlie the law'

was reczived in almost every case, treason alone excepbed, sometimes o

without even an attempt to arrest the person in the firast instance.'99
Degpite the fact that bail is not used, as pledzing was sometimes,

as a substitute for arrest the similarity of function is still

strikinge. And although the rules for accepting »nledges and granting

bail are not the same, it is easy to identify the reflection of the

former in modern bail.



For those attracted to this theory, it is not sufficient merely
to locate the orxigin of bail in this type of early pledzing arrangement,
as controversy has sarrounded the question of which specific form of
pledge anticipated haile The controversy, as explained above.wo
centred round whether the origin of bail was to be found in the franke
pledge system. Or according to the less traditional view whether it
was to be found in a suretyship arrangement constituted for the

special purpose of guarsnteeing the defendant's appoarance for trial.

Unless willing to ignore Scottish development and atiribute the
Form of bail solely to adoption of iEnglish ideas, it is not possible
to identify the frankpledse gystem as the origin of bail in Scotland
becguge frankpledzge was confined to England and indeed only to parts
of ingland. '©1 Nevertheless althoush frankpledge did mot exist in
Scotland it is very easy to draw a parallel, as a system somewhat
gimilar did exist,.

Under the feudal system every person was bound to be under a
master and the law ordained that each earl,, lord, baron and freeholder

102 The law

ghould be responsible for entering his own men in court.
dealt strictly with idlé men, begzars and others without means of
support who did not have masters. Such men were ordered to find a
master nnd if they failed to do so, they were subject to unlgw and
also might be kept in custody until a master was found.103 Thig
soverity extended to those accused of a crime. Thus where a man was
accused of theft and did not have a master the law sresumed he was a
sroven and convicted thief and treated him suacco}rdiné:l;-,*'.w4 There was
then,an extensive surety arrangement resembling and possibly inspired

by the frankpledge system.
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bespite the existence of this systemy, there is no doubt

that individual pledging arrangements were competent for the purpose

NG
of gueranteeing the accused's appearance in oourt.1”) fhus a law

existed covering the situation where the master refused to be a pledge

for his man.106 By later lew it was even provided that the muster must

compensate the pledgey if the pledge had been fined because one of the

L ‘his obviously

master's men had fled instead of appearing in court.
illustrates that the master and pledge were not necessarily identical.
OUther exaumples of someone other than the master sclting as pledge may be

found in provisions relating to a person acting ag a pledge for a
108

gtranger who wus staying in his house, an umarcied woman or widow
acting as pladge,109 a freeman acting as pledge [for himself in minor
matters11o or in some serious cames if he owned he:ioage.111 This

obligation of the master to st.nd as pledge appears to have formed part
of the superior's feudal duty to defend his vassal.ﬂ2 but this duty
did not preclude other arranceuents.

It would seem reasonable therefore to identiflyy the individual
pledging arrangements which more clearly resemble individual bail
arrangements as the prototype of bail, especially oo pimilar arrange-
ments seem to have antedated the general pledging system inspired

by feudalisme

‘hose theorists who identified the origin of beil in pledging
arrangements were divided about the identity of the person strnding as
pledge. They did not appear to consider the possibiliby that the same
function, that is,guaranteeinyg the appearance of {he accused in court,
might be achieved by more than one type of pledge invelving different

consoquencess



According to early Scots law it was posgsible for an accused to
obtain his nre-trial freedom by offering a person as pledge either as
a fortheumand boxrzh or "to snswer as law will' to the purauer.113
Standin: as a fortheumand boxgh the pledge was only liable to enter
the accused, if he was fit and well, in court on the day appointed.

By entering the accused the pledge fully discharged his obligations.114
If the accused did not a)pear in court, the pledge was liable for unlaw.
He might also become liable to the pursuer for the accused's obligation,
though he could relieve himsolf of this obligation by entering the
accuged in court, at any time before or after the pronouncement of the
dacree.115 In cases, however, where the pledge stood "to answer as

lew will" his obligations went beyond the mere presentation of the
accused in court. Such a pledge was responsible until the end of the
case, and was answerable to the court and to the pursuer if the accused
was of insufficient means or insolvent. If the accused did not appear,
the pledge was liable to be fined for the accused's non-appearance and

was also liable for the amount claimed by the pursuer.116

The earliest
reference to these two types of pledge which we found was: in the
donianm Attachigmentg but from the informetion available it is not
possible to say whether they evolved separately, or whether one

evolved from the other.117

The theory of the origin of bail which we congider to be most
perguasive is that which identified the origin in the system of
presenting pledges for the appearence of the defendant in court. In
our rescerch we found that the obligation undertalken by the forthcumand
borzh,unlike hostageship or the variow forms of pledsing il.e. pledges

for wergeld, the "culreach’y, pledging "to answer as law will',

25.



encompassed only the duty to present the defender in court. This is
simflar to the modern bail obligation. The obligzation of the
SLortheumand borehy also similar to bail, was extinguished when the
defendexr was brought before the court. Ve are of the opinion, there-
fore, that the fortheumand borzh repreosented a significant stoge in the
developnent of pledginse. It is this form we would arsgue which best

rapregents the prototype of modern bail.

To do justice, however, to the ooposing view held by supporters
of the hostaze theory of bail some consideration must be ziven to the

use of hostogeship in the sixteenth century.

Throughout Scottish history parts of “cotland, particularl the
Highlands and Lowlands, were notoriously lawless. James VI, confronted
by this azo o0ld problem, renewed ciforts to enforce law and -rder
towards the end of the sixteenth century. 48 part of this policy he
instituted a system of precautionary sur:tyship sigilar to the feudal
system of general suretyshi: discuased aboves. iolls were compiled
containins the names of suspect:d depredators and all landlords and
ballees in the Lowlands were charged, under pain of outlawry, to find
as surety and caution landed men outwith the Lowlands. Duty was laid
upon the landlords to present in court any of theip men, tenants, or
people dwelling on their land who were accused of any crime, and this

duty waoo extended to satisfying the party harmed if necemaary.118

Simil-r surety had to be found by chieftains and principals of clans.119

James's policy also authorisced the taking of hostages. General
responsibility for the inhabitants of the border lands devolved upon
the wtrdena.120 It was ordained, howsveor, that = warden nmisht relieve

himgelf of some of this responsibility by handing over hostaz-s,



representative of the different clans, to be kept in custody. As a
result, the responsibility of a chieftain to present for trial any
member of his clan +ho was accused was confirmed. If the accused did

not appear the hostage held in custody was liable to suffer the
punishment, even to d-ath. In such & czse the chieftain's responsibility
to the injured party still remained and he was also obliged to hand over

snother pledge into hostageahip.121

The person into whose custody the
hostage wio entrusted was under a considereble burden to prevent escape.
The extensive use made of this practice of hostageship led landowners
and barons to refuse to accept the responsibility. This provoked
retalitory logislation placing such refusal under the pain of fines
up to two thousand pounds Seota.122
This legislation illustrates well a pledging system based on
hosta eship used as a method of compelling the appearancs of the
accused in court, with the hostage liable to suffer the punishment
designed for the accused. It is also of interest in that it is an
example of a prospective general hostaogeship compared with the more
usual form of hostage, taken retrospectively after a particular

offence, to guarantee the eppearsnce of a particular accused.

In this attempt to olarify what sort of expsdient anticipated
bail in -cotland, it is hoped that the early forms have been successfully
identified and that the juxtaposition of these forms and the competing
theories of bail has been iflluminating, The form which in ocur opinion

most closely resembles bail has also been indiocated.

The inguiry; does not extend beyond the seventeenth century. The

tern "bail’' did not appear in 3cots 1w bzfore vhis time but reference



was made to various forms of horch, pledgs, and cemtion. Reference to

bail occurred in the latter part of the seventeenth ce.'mmrsr'1

23 ana
this was the term'# used in the important Aot of 1701  which

according to Hume, organigsed the law "into a new, clear and a more

provident order".125

"The matter of bail is one of the most
inportant in the personal liberty of
the subject".

-= Alison 126

In view of the barbarities prescribed by some of the early
crimingl laws, it is perhans surprising to find that the law made
provision for pre-trial liberation. Although this may originally
have been due to lack of any custodial altermative rather than
concern with protecting the individual, by the nineteenth century
bail was recognised as one of the most important civil liberties of
the subjects,

In the following section we describe the ways in which the
Institution of bail was abused and the 1liberty of the subject eroded
during the seventeenth fo the nineteenth centuries.

The main abuses criticised namely, undue delay before trial, high
bail money and wrongful imprisomment, are regrettsbly only too
gimilar to abuses identified by the critics of modern bail systems

which we describe in Chapter I1I,

28,



In the Declarati n of Lstat:s of 1689, the Scottish Parliament
expressed its disillusionment ith Stuart rule and offered the Crown
to Williem end Mary. Two of the abuses libelled in this declaration
were delaying trial snd exacting extravagant bail.‘m Theze
criticisms eand the demends contained in the Claim of Right successe
fully provoked reforming legislations

For those in custody committed in order to trial, the Act of
1?01123 instituted severe penalties for wrongfu. imprisomment,
provided safeguards for the accused in custody and a time 1imit
within which he had to be brousht to trial or releaseds The inequal=
ities in the granting of bail, whereby murderers and other serious
offenders wore sometimes released on bail while lesser offenders
might be kept in custody or granted bail to & sum which they could
not riige, were also attacksd by this Acts In this attack the Act
delineatod those crimes which were to be bailable declarins 'that all
crimes not inferring capitel punishment shall be bailable o This
provision, however, did not affeet the Lord Advocate's _-;ozvar129 to
consent to bail in any case, nor the nover of the High Court of
Justiciary to grant bail even in caces not bailable under the Act, '3
To prevent demands of exhorbitant baill which made the grant of
liberty illusory in many cases, the ‘ct lazid down maximum bail amounts,

131

the maximum varying with the social status of the acoused. Because

of fluctuating money wvalueg the courts were later given the Hower

to double those maxima-132

The maxima were again 1ncraased1j3 after a
minor scandal caused by the case of,§gmgxgn.134 At the zame time

a lav was passed which allowed the High Court of Justiciary, on
application to the Lord Advocate, to exbtend these maxime in cases of

sediﬁiun.135 This latter power was soon repealod,136 however,

"as savourins too much of arbitary powar"fj?épplication for bail

29.
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under the Act, hed to be in writing to a magistrate competent to try

the offence. The magistrate was subject to severe penalties if he

neglaectocd to grant liberation on bail to a person 86 entitlcd.133
The wording of the grunt of bail, that the panel be liborated

"o answer at all diets", ensured that bail was extended to the trial

diet in cases where the accused had :=ppeared at an earlier pleading diet.159

But the protection of the 4Act only applied to accused who had been

comnitted in order to trial and did not extend to the earlier period

where a percon was committed for furthen examination.140 Hor did it

apply to the period after committal in order to trial. It did not

cover, thervefore, application for bail once the trial had commenced,

thoush the court still had discretion with the consent of the

141

prosecutor to grant bail to any amcunt. Bail was never competent,

however, {or the period after the verdict but before the jronouncement

142 In capital cases bail was clearly incompetent, but

of sentence.
the case of suspension or an appeal from a sentence of imprisonment
presented special problems, as the sentence was in daily execution before
the appeal was heard and perhaps granted.s Hume in raising these
doubts said:
“the complainer ... is truly denioed the benefit of the law if he
ig not releagsed on finding surety, which mey be fix 4 at the discretion
of the court, to return to geol in cnoe the sentence shall be affirmed"143
Apart from some legislation which was applicable in special
circunstancesy l.e. the taking of ball under warrants endorsed between
Scotlund and other parts of the United Kingdom,144 the setition for
bail by a ,e:r,145 the teking of bail by e designeted police officer
for any offence which might be competently tried before a justice of

146

the paac court, the 1701 det rogulated the law of bail for slmost

two centuries.



Abuses, however, continued to exist under the Jdct and it was not
uniaiown for persons who were incarcerated for long periods before
trialy to enact themselves for transportation rather than remain in

147

custody awaiting trial. The criterion laid down by the Act,

‘that all crimes not inferring capital punishment shall be bailable’
also led to some serious anomalies, which were hignhlighted as a more
restrictive attitude towards Lhe use of capital punishuent evolved.
thus some capital offences were deemed not capital for the purpose

of beil end yice ygrgge or example, leglslation was enacted to
allow beil to be granted to a revenue officer who killed in the
courge of his duty, because if the charge was murder, this was &
capital offence and not bailable.141 Similarly, when capital punish-
ment wes abolished for forgery,14? forgery becume a ballnble crime,
but the sbuge of forgers abscondins while on bail necessitated more
legislation declaring, thal for the purposes of bail, lorgery was to
be treated as if still a capital crime.150 Other enomalies which
occurred were for example ithe verpetrator of serious thelt, a capital
crine, was not entitled to bail, yet the resetter who uizght be a
serious and persistent offender was so entitled, reset not being
cabitale A similar situation existed in relation to the crimes of
151

thaft and breach of trust and cmbezzlement. In addition, many

. , ’ ) 152
crimes capital in theory were no longer o in preacltice. ?

4 Lew Commission gave some consideration to oboil in 1871 but did
not suggest altering the criterion of bailable and non~bailable
crimess lhe Commission contented itself with the vroposal, that
applications for bail should aslways be intimated to the prosecutor
anu that limitations as to the amount of bail should be sbolished, the

153

agnount to be in the discretion of the court. (itnegses before the
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Gommiséﬁon,however, had propogsed that discretion whather to grant
beil should be a matter for the sheriff subject to aspeal to the High
Court of Justiciary. LHeform when it did come in 18050 wag along
pimilar lines to this latter proposale

The 1838 Act, like the 1701 Act, was particularly concerned with
bail in cases committed in order to trial, The ear!'ier law, however,
marked off certein areas for axnmple,committal for further examination,
after verdict before sentence nending appeal, as bein: subject to
special policy considerations. These lines of divisi-n have survived
in nmodern law and partly account for the different considerations which

attach t bail decisions at certain stages of proceduce,

The 1701 4ct attemited roform by limitinz the lliscretion of the
court, thus the ‘ct not only restricted the court's abilitéy to grant
or refuse bail, it also »laced limits on the amocunt . bail which
could be demandeds Indead the possibility of a court lemanding
unlimited bail was consicercd as 'savouring too rmc! £ arbitrary
power”s 124 By contrast, the raoforms of the 1888 ct '22 in the main
g:apt away these limitations, This Acty which forms the basis of
modern law testified to the incrossed confidence placed 4n the dise
crobion of the court.

The use made by the courts of this discretion will be among the
questions examined in followin: chapters, where we consider whether
guch confidence is justified or whether a modern demand for reform

is necessary.



II

105 DEMANDS FOR BAIL RERORM

A COHPAR:TIVE DESCRITION

To provide a perspective in which the Scottish bail system may be
judzed we consider the attempts made by some other countries to deal
justly with the untried accused. By examining different approaches
to the problem of pre=-trial custody we hope also to provide a fruitful
gource of ideas for improving the Scottish system.

Our examination was of course limited by the svaiiasbility of
suitzble source material. From the information available, however, we
h:ove selected some of the more interesting variations and alternatives
to bail ineluding examples of gome countries which hove dispensed with
a gystem of bail. Because of icottish similarities we nay congiderable
attention to Anglo~-American legal systems in which bail has recently

been the subject of a major re-examination.

COUNCRIES WHICH HAVS AN O°2LX'TIVE BAIL SYSTEM

) _Anzlo-imerican Legal Syst
Althoush the bail provisions in America and Canad: -re based .n
‘pslish law, the law and practice in the three couniries has diverged.
fhe modern demand for reform of the bail system originated in
/merica in the nineteen fifties and perhaps grew out of a more
general concern about poverty and its discriminatory impact in

the cdministration of justice.1 Successive studieg which resulted
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becsuse of this interest, revealed so many iniquities that major

changes in the American bail system were implemented. The reverber-
ations of the American demand for reform encouraged other countries,
notably Canada, Zngland and to & lesser extent, Scotland, to examine

their bail practice.

A rightz to be granted bail in non-capital cases is given to the
defendant in the vast majority of imerican states, either in the state
constitution or by statut@.B For defendants who are to be tried in
non-capital cases before a federal court, a right to bail has existed
gince the Judiciary Act 1789. This right to bail recogniged by the
law is enjoyed by a defendant in all circumstances, excest where there
is & risk that he im unlikely to appear for trial. Vioclation of this
right can be remedied by legal process. For example, it has been
decided that a judge is not justified in refusing bceil on the grounds
that a defendant is dangerous to the oommunity4 or is likely to commit
offencesy, if at liberty, before the trial.5

Demanding "excessive bail' is prohibited by the Lighth Amendment
of the United States Constitution and similar provision is made in =all
but one of the state conatitutions.6 This provision has been restricte
ively interpreted. The courts have said that it does not give a right
to an indigent defendant to be released on his own rucognisance.7

The security traditionally demanded by the judses is money
deposited with the court and subject to forfeiture if the accused
fails to eppear. Bail amounts tend to be high, for example, bail set
at 5000 dollars or above is not unknown for offences of burgzlary and

8
assault. The provision of bail money has, however, become "big



business'" due to the growth of the commercial bail bondsman. The
bail bondsman provides the bail money, on the payment of a fee, for
defendants who do not have the mney. The fee paid for thi: service
is in the region of 10 to 15 ner cent of the [ ce value of the bond
and is not returned to the dofendant when he appears for trial.
Goldfarb has described the growth of this business snd its vulner-
ability fo criminal infiltration and corruption. He pointed out that
‘in practice the judge's ruling can be defeated by the caprice of the
bondamaen who can refuse to provide bail for zood reasongs; bad reasons,
or no reasons“.9

The power to grant and fix the amount of bail is confined to the
judiciery and, therefore, the srent of bail on the authority of the
police or proszecutor is not competent.

The system of money bail came under attack when the rosults of
emnirical studies by, for example, Foote and Ares, lankin and Stura
vere published.10

The studies highlighted the plisht of the poor accused and
attacked the existence of this financial discrimination in the system
of criminal justice. It was found that in meny cases baill was set
without reference to th: guestion whether the accused could raise the
amount ~nd was related inste:d to the serioummess of the offence.
snother practice criticised was the manipulation by judzes of the
anount of bail to achieve & resul’ not sanctioned by the law, namely
the preoventive detention11 of some dofendants. Thus some judges who
were unwilling to authorise bail because they believed, for example,
that the defendant might commit offences bufore trialy, poid lip
service to the defendent's right to bail and granted bail. By setting
bail at a very high amount, however, these judges attompted to ensure

>
that the defendant would not secure relaase.1‘



The unsatisfactory conditions and length of pre-trial imprisonment
wére also revealed by the studies. The defendant was found to be
prejudiced by this not only in socisl terms, for example, by causing
him to lose employment and dismupting family 1life, but also by meking
it diflficult for him to prepare his defence. In addition, evidence was
adduced which suggested that the bail decision might influence the
plea made, the finding at the trial and the sentence imposed. One of
the most important findings of the studies was that only a very small
number of defendants did in fact fail to appear in an effort to avoid
trial.

leform ef{orts followed two main directions. [Firstly, efforts

were directed at improving the existin: system and secondly, an attempt

was made to provide an alternative to bail as a method of release.13

in example of an attempt to reform the existing system is the

Illinois scheme which it was hoped would "put the bail bond man out

of business and restore the control of pre-trial detention to the courtss

Under this scheme provision was made to allow the accused to post bail
by depositing 10 per cent of the bond with the court instead of paying
this as a fee to the bondsman. If the defendant appeared the deposit
was returned with a small deduction to cover administration costs.
Thig scheme, of course, left unsolved the problem of defendants who
are unable to raise even 10 per cent of the bail money set,

In another reform effort, in this case directed by the Vera
Institute, the reformers attempted to break away from the traditional
reliance upon money bail as the criterion of release and developed
a different systems The system developed was based on the hypothesis
that the stability of a defendant's sosition in a town was a better

indicator of the likelihood of his appearance than his ability to

14



raise bail. 4An attempt vwas made to measure this stability by
developing a scale, reproduced below, based on factors relating to

the femily ties of the accused, his ewployment record, length of

resgidence and criminal :‘ano3.\.r¢r.=1:nent.15

EXHIBIT I

To be recommended, a defendant needs:
1. A New York arca address where he can 1z reached, AND
2. A total of five points from the following c:icgories.

PRIOR RECORD

No convictions

One misdemeanor conviction

Two misdemeanor conviclions or onc ‘clony conviction

Thice or more misdemeanor convicticns or two or more
fclony convictions

FAMILY TIES (In New York arca)

Lives with family AND has contact with other family
members

Lives with family OR has contact with family )

Lives with nonfamily person AND gives this person as
rcference

EMPLOYMENT

Present job onc year or more ~

Present job 4 months OR present and prior job 6 months

On and off job in cither of above 2 lings

OR Current job

OR Uncmployed 3 monihs or less with g months or more
prior job

OR Recciving unemployment compensation or welfare

OR Supported by family

RESIDENCE (In New York Arca: NOT on and ofi)

Present residence one ycar or mor

Present residence 6 months OR Present and prior 1 year

Present residence 4 months OR Piesent and prior 6
months

TIME IN NEW YORK CITY

Ten years or more

DISCRETION

Positive

Negative

TOTAL INTERVIEW POINTS

TOTAL VERIFIED POINTS

Int Ver
2 2
1 1
o o
-1 -1
3 3
2 2
1 1
3 3
2 2
1 1
3 3
2 2
1 1
1 1
“+1 -1
— o
R NR
R

NR

Reason(s) for discretionary point. :
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The first operational scheme orgenised by the Vera Institute was
the llanmhattan Bail ’roject which came into effect in 1961. Under the
scheme all arrested defendants, if they gave consent, were interviewed
by the Vera staff who were usually university law studentse The Vera
staff completed a standard information sheet which is reoroduced
overle: .16

The defendant's "community roots" score was derived from this
information on the basis shown in the Vera scale. 4n attempt was then
imnediately made to verify this information, usually by telephone. It
wag hoped that if verified information could be presenced to the court
about the "community roots’' of thoe defendant the court mizht be induced
to release the accusad on his own recognisance (R.0¢ie). 1e0sRe,
according to American legal theorists, differs from bail in that no
obligation is incurred by any third party. Under i. »3s g defendant
may be released without any finencial conditions as envisazed in the
Versa scheme or the defendant alone may sizn a bond with or without cash
dopoai#.17 If release after a Vera recommendation, was granted by the
court the staff attempted to keen in contact with the defendant in
order to remind him of the date and time of his next court appearance.

According to Goldfarb, within three years 65 ner cent of those
interviewed were being recommended for R.0.R. and about 98.5 per cent of
thoge released appeared in court on the appointed date. .his compared
with a success rate of about 95 per cent for those released by the
traditional method of bail.18

Despite this apparent success. the scheme was not without its
critics who said that the scheme left the bad risks to be released, if

at all, throuch the bondsman service.19 A related criticism was to the

effect that the defendants, who were released with Vera backing, would
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have been released and appeared without the intervention of Vera
personnel. The scheme, i1t was said, did not help a great rumber of
defendants who were poor and less likely to satisfy the essentially
middle-class criteria based on "community roota".20 ven some commente
ators who accepted the success of the project raised a caveat. VWald,
for example, pointed out that rescarch had verified the hypothesis
that defendants with good community ties would pof flee but this did
not prove the opposite, namely that defendants without good community
ties would flee. Because of thisy, Wald argued that many of the
conditions imposed routinely misht be unnecessary, expensive to enforce
and provoke resentment.21

Such criticisms were, however, outweighed by praise for the Vera
scheme which was generally congidered zs having provided & solution to
some of the much criticised faults of the bail system. Other Vera
inspired projects soon followed in meny of the states. In these
projects a wide variety of different people, compriging law students,
probation officers, prosecutins attorneys, defence counsgel, public
defenders and court staff, were given the task in one or more states
of fact finding and verification{ze

Another attempt to alleviate the plight of the untried accused
was made by the Vera Institute in 1964 when it initiated the Hanhattan
Sunmons projecé; In this second project, an attempt was made to
circumvent the necessity for bail, by Vera staff recommending to the
police in suitable coses that a nerson after a police interview should
not be arrested but summoned to appear for any future trial. This also
stimilated states to reconsider their traditional pm-cticas.z3

At the federal level, the demand for reform led to the passage of

the Bail Reform Act of 1966, This legislation, described by Wald,



created a statutory presumption in favour of R.0.R. before trial

3
without any financial conditions.'4 Introducing an innovation. the
Act also provided for a 'scale of conditions of release”. These condi-
tions ranged through R.0.i, third party custody, limitation of travel
residence or assoociation, cash deposit, a surety bond and release
into the community by day with return to custody at night. The Act
algo gave discretion to the judges t. impose other conditions.

The early attempts at reform were given much favourable attention
in 1964 when a report was made to the National Conference on Bail and
Criminal Justice.25 In 1968 the philosophy and many of the provieions
of the reform projects were adopted by the American Bar Association and
published as recommended minimum standards for pre-trial raleuse.ze

Later studies of the results of the reform efforts have not,
however, been encouraging. Wald reported that studies from 1968-T1
have shown that some 40 per cent of defendants were still being
detained =2nd in one study it was found that the number of defendants
detained was greater than before the implementation of reforms. In
asgessment 1 ald argued that the bail reforms:

'have probably had their greatest impact in releacing good risk
defendants who might otherwise have hud to pay a bondsman or go to
jails They did not, however, do very much to solve the problem of the
defendant who needs supportive help in the community to succeed on
regleases Nor have they reduced the stas; ering costs society and the
individual still pay for detaining persons not et convicted of any
crime, Finally, the abhorent conditions under which presumptively
innocent men are detained, have on the whole, gotten worse, not
better, due to overcrowding, physical deterioration of facilities,
and a steadfast refusal Lo allocate adequate funds to this part of
our criminal system". 27

She considered that future reforms ought to be concermed with
ameliorating the conditions of pre-trial detention for defendants
who are not released. In this respect some limitations on the time

liable to be spent in custody was considered essentisl, Agreeing with

earlier researchers that money bail was inequitable per ge, she also

41.
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arsued that its continued existence was preventing the concentration
of attention and resources necessery to make alternative conditions of
release work.

It seems unlikely, however, that the bail system will be abolished
until some solution is found to the problem of protectinz the community
from defendants considered to be dangerous because, for example, they
may commit acts of violence or other offences while at liberty.
Preventive detention is not legally sanctioned in America but in some
cases the judgzes have attempted to provide this protection by manipe
ulation of the bail system.28 t has been recognised, however, that
this practice not only unfairly discriminates against the poor but is
alsc unreliable in the protection it affords, as the professional
criminal who may be the most dangerous to the communit; is the most
1likely to have "contacts" able to provide bail. Considerable resist-
ance to the philosophy of preventive detention and, in view of the
Bishth Amendment, doubts surrounding its constitutionality at present,
however, combine to militate against the legalisation of preventive

29

detention.

(b) Canada®

There is no right to bail in Cgnada but the Canedian Bill of
Rights has a provision to the effoct that the law shell be construed
go that no person ghall be deprived of 'the richt to reesonable bail
without just cause".31 This provision has not, how>ver, been judicially
interpreted and it is uncertain what protection it affords the defend=-
ant, Although it is accepted that the main purpose of bail is to
engure that the defendant will appear for trial other criteria enjoy

a limited accepbances? It has been pointed out by Friedland that bail
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may be competently refused on the grounds that the accused may inter-
fere with witnesses or the prosecution case or may commit other
offences while on bail.33

The form of bail is described in the Canadian Criminal Code as a
recognisance entered into by the accused before a justice, with
sureties to the amount directed by the justice. Although this form is
pimilar to that found in bnglish law, which makes provision for the
creation of a debt owed by the surety if the accused fails to appear,
the practice in Canada resembles American rather than English practice.
In Canada the courts demand deposit of security before the release of
the accuseds Both cash and property bail are accepted.34 The amount
of b:il demanded may be high, for exemple, Friedland described the
median amount of cash bail set for offences of breaking and entering,
guto theft, joyriding and possession of burglar tools, respectively as
1001=2000 dollars, 301=500 dollars and 5C1=1000 dollars.35

Unlike America, the operations of the professional bondsman are
111e39136

similar function, with lesgs taint of illegality, is also carried out

though in many cases their activities are ignored. A

by professional money lenders.

One of the most important studies inspired by the American
regearch, was Friedland's study of the extent and nature of custody
before tria! in the Toronto lagistrate's Courts.

llany of Friedland's findings were similar to the conclusions of
the Americen studies. Most importantly, Friedland found that although
only about 5 per cent of defendants were refused bail at first court
appearance, about 22 per cent of defendants pleading not guilty to a
summéry offence and about 66 per cent of defendants pleadins not guilty
to an indictable offence spent some time in custody after the first

court a.ppea:r:ance.37 Friedland submitted that if the defendant was



deened to be a good risk by the magistrate he ought to be released and
not kept in custody because of hig inability to raise bails, If the
defendant was not considered a good risk, this ought %o be stated and
bail refused, instead of attempting to achieve the same result by
denanding high bail.38 Attention was also directed to the need for a
reassessuent of the criteria regulating the refusal of baile? Friedland
armued that if it was decided, that en estimate of the likelihood of
the defendant committing further offences while on bail ought to be
included in the criterim, the implications of this form of preventive
detention ought to be discussed and safeguards provided for the
defendant, Possible safeguards which he approved werc the placing of
the onus of proof on the Crown znd a duty -laced on the courts to give
reasgons for their decision.40 The practice of requiring security in
advance was also subjeet to severe criticism and adoption of the Lnglish

4 Like the American res:archers, Friedland argued

nractice was urged.
that more use ought to be made of R.Usite To achieve this he advocated

the adoption of a scheme,similar {o that employed by the Vera Institute,
to collect information about the defendant's background and ties in the

community and to make recommendations to the court.42

{o) .nzlend

A right to bail in misdemcanour cases was established in sngland
in 1275 by the Statue of 'Yestminster, but no provision wo: made for the
release of an arrested person in more serious cases wherc a felony was
chargeds This right to ball wac abolished by the Indictable Offences
Act 184843 and replaced by provisions which gave a sinzle magistrate
the vower to grant bail at his discretion in all cases excluding

treason cases. A similar provisicn in the lagistrates Courts Act 1952
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forms the basis of the modemmn 1aw.44

The law states that bail may be refused on the ground that the
defendsnt may abscond, and in this respect factors such os the nature
of the offence and the likelihood of guilt are considered relevant.
Other grounds, particularly the likelihood of the defendant committing
offences while on bail or interfering with the administration of
justice, have mlso gained recognitionb45

The demand of excessive bail was prohibited in the Bill of Rights
1639 but there was no appeal possible on this ground. The only remedy
glven until 196746 was to apply for a writ of habeas corpus and this
was competent only if the amount demanded was so excessive as to cmount
to a refusal of ha11-47

To find bail the defendant must enter into a recognisance in which
he undertakes an obligation to anpear and may also undertake an oblige
ation to pay over a specified gum of money if he fails to appear. If
requested the defendant must slso provide gufficient and satisfactory
suretieg. Historically the defendant was handed over into the custody
of the surety and the obligation of the surety was to present the
defendant for trial.48 Although some reference to this etill exists
in the law, for example,the surety's right to arrest the defendant if
the surely believes he intends to abscond, the oblisation which is now
undertaken is the payment of a apecified sum in the svent of the non-
eppearance of the defendant, In no case does money have to be deposited
in advence. Due to this practice, and the prohibition agsinst contracts
of indemnity between a defendant and his surety, nothing similar to
the bondsman system has evolvad.49

Unlike America and Canada the granting of bail is not limited to
Judicial officers. The police are also vested with discretion to

release a person arrested without warrant, provided the offence does
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not appear to the police to be aerious.so The decision lies with the
police officer in charge of the police station. This officer must
consider bail whenever it is not reasonably practical to bring the
arrested person before a court within 24 hours, and even if this is
reasonably practical he may still consider and grant bails. :nother
practice which may aid the quick relecse of a defendant is the
acceptance by the police of the bail specified in the arrest warrant.
It is an accepted »ractice that a magistrate in granting a warrant
may if he thinks fit make provision for bail, i.e., he may 'back the
warrant for bail".51

fublic concern about bail and pre-trial imprisonment led to the
publication in 1960 of a Home Office report.sz This study described
the excessive use made of custodial remands and the time spent by
defendants awaiting trial.53 It was estimated that custodial remands
before final disposal were applied in one year to about 9000 persons
who did not subsequently receive any sentence of detentian.54

A number of research efforts were also directed at the decisions
made. about bail by the courts and some disturbing results were produoad.55
These studies were unanimous in their conclusions that the information
given to the court was in most cases totally inadequate and could not
sulport a rational bail decision.56 In this context the plizht of the
unreprecented defendant at the bail hearing was particularly criticised.
Indeed one writer was moved to conclude that the situation is "not that
the unrenresented defendant is not given a fair hearins but in effect
he is miven no hearins at all".ST

Considerable interest was shown by the researchers in the American
Vera Institute bail experiment. DLavis and Bottomley, for example,

produced 'community roots" scores for the cases in their samples and

reported that a much greater number of defendants were eligible for
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releagse on Vera criteria than were in fact released. A warning note
agoinat the over enthusiastic reception of the Vera scheme was, however,
sounded by Zander.sg He pointed out that "community mcots”" criteria
related more to the likelihood of reappearance than other fazctors, for
exzample, the commission of offences while on bail, which Inglish courts
also consider relevant to the bail decision. Perhaps with this or
similar objections in mind, most writers did not advocate the adoption
in Ingland of the Vera scorins scheme. The writers did, howaver,
believe that Vera type informabtion ought to be placed before the court
and advocated the adoption of standardised information sheets which
would be given to the magistrates. Unfortunately no sugsestion was
made as to who would complete these information sheets, whether the
infomation would be verified, and if so, the mamner in which this
could be achieved. I%t was indeed proposed that in practice this task
might have to be left to the police.6o Some support, however, may
gtill be found for the adoption of & scoring system. The argument
mt forward by King was that$

"in spite of assertions to the contrary there really appears to
be no valid reason why a points score system similar to the Vera
method should not be adapted to the Lnglish situation. It is true of
course that courts in this country may refuse bail for reas ns which
involve so much uncertainty and guesswork that they defy scientific
evaluatior., Yet this does not mean that it would be a waste of time
to assess objectively those items of information which relat> to the
defendant's record and community ties. A recommendation for or
against bail based on a points score assessment does not necessarily
exclude the exercise of magistrate's discretion”. 61

Following the American work, inglish researchers also inquired
into the effects of the refusal of or failure to find bail. The
tentative results recorded bore out the American findings that
custodial remands advers:ly affected the plea, findins and disposition

of the case. Other adverse effocts, for example, digsruption of

fanily 1ife, loss of employment and difficulty in preparin; a defence

47,



were also described.sz

Comparatively little attention anpenrs to huve been siven to the
financial aspect cf bril, ineludin: the provision of surcties. In
the sample describ-d in the Home Office report, sureties iere found for
suns between 25 and 200 pounds by about 42 per cent of defendants
coinitted for trial, and by about 15 per cent of defendants tried

53 Sureties for sums over 200 pounds were f und respectively

64

summarily.

by 1.° per cent and O.4 per cent of defendants. It was concluded

&

that the "sureties demanded .. /ere not sbnormally hip;h".ss Failure

to find 2 surety was recorded as the sole reason lor wefussl of bail

”~

in recpectively 1 per cent and 7 per cent of the easea.us Ho statistics

48,

were given, however, about the number of defendants rofused bail where the

inability - to provide a satisfuctory surety was 2 contributory reason

for the refusals The delay ceused by finding sureties willing to act

and sotisfactory to the courts or police and the result ni time

spen’ in cust:dy by the defendant, were also not recocieds The criteria

emnloyed by the courts or p lice to reject unsatiaf:-ctory sureties

have been criticised by ¥ing az sometimes arbitrary nd unfa:lr.sT

“in> also drew attention to the (act that in his sam)le of courts there

was a greet dispacity rangzine Crom 15 to 70 per cent in the projortion

of cases in which sureties vere consgidered necessarf.éa This

gurzests that the necessity to provide sureties mnay impone an

inecuitable snd perha g unnecogoary burden on some lelendsnts.
Legislative action to meliorate some of the un: tisf ctory

{features of the bail system wis taken in the Criminal Justice ict 1967.

Intarestinzly this Act reiniroduced a rizht to bail., Guch a risht,

however, is given only to defendente charged with a gusmary offence

sunighable with not more than six months imprisonment.é:’; The scope

of this right is further limited by additional qualific'ttions.?o
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It haa been suggested that the application of these provislons may
not result in an increase in the number of persons released, because
the existence of the wide qualifications may suggest to magistrates
reasons why bail should be refused.71 Certainly the provisions
guareantee release only to an insignificant minority of defendants,
and in view of the attitude expressed by the Lord Chancellor, it seems
unlikely that this right will be extended.Tz

An innovation, perhaps more profitable to the defendant, is the
duty placed on magistrates to sive an unrepresented defendant written
notice of the grounds on which bail was refused. OSuch notice mgt
also be provided on the request of the defendant's legal rcpresentative.73
In res:arch undertaken after the Act, however, the criticism has been
made that in practice this notice is not always given Lo unrepresented
defendants.74

A provision authorising some experimentation with the conditions
of relea e is also contained in the Act.75 This was not in effect.
an innovation as the practice of imposing conditions, though of
dubious legality, was well established before the Act. Conditions
attached to beail, such as periodic reporting to a police station or
surrendering of a passport, represent a form of restricted liberty
which the /imerican researchers advocated to enable some poor risk
defendants to be liberated.

In a study completed after the implementation of the 1. 67 Act,
King found that special conditions were imposed in 14.7 per cent of the
cases. e also found that despite some exceptions, the evidence did
not suggest that the power to impose conditions was being used

76

unreaczonably or without restraint. He was alarmed, however, at the

wide povers to impose conditions authorised by the words "in the

W 1T

intercste of justice or for the prevention of crime', and argued,



that this might "lead to a substantial curtailment of freedom for
thoge on bail and even to & system of house arrest which was far

w18 He proposed,

removed from anything contemplated by Parliament.
therefore, that some restraint should be placed on the tyre of
conditions which may be imposed.79
In 1971 the Home Office supported propoaalsao to open "an
establishment, on an experigental ! basis, of a bail hostel for defendants
on remand who would otherwise be refused bail because they had no fixed
abode".81 Such an establishment, providing twelve beds for male
defendants, was opened in london in Hovember 1971. It has been argued,
however, that the provision of such accommodation even on an extensive
scale is not the solution. King has criticised the bail hostels
aruins thatt
"remarkably little thought seems to have been given either to
the nature of 'bail hostels' or to the type of prisoner who will live
in thew. It is clear enoush that the great advantage of hostel
accommodation is that it allows a person to carry on workinz and does
not shut him off from the remainder of the community. Yet the man
with 'no fixed abode' is unlikely to have a regular job, nox will his
commitment to society or his roots in the community be particularly
strong. In short it is this typse of remand prisoner who is least
likely to benefit from temporazry hostel accommodation'. 82.
In King's opinion the provision of bail hostels merely detracted
attention from the rezl need, numely complete reform of the conditions
under which prisoners are remanded. The success of the bail hostels
has been considered in a Home Cffice survey. This revealed thot of those
men grented baill with a hostel conditiony 70 per cent honoured that and
all other conditions, and comnitted no further offences while on bail.
About 82 per cent answored to bail but 19 per cent were in breach of
some = though perhaps minor - conditiona.83
The major problems of insufficient information, irrational

decisions and the adverse effects of pre-disposition custody, though

now well documented, have not yet been resolveds The question of bail



is being examined, however, by a working party set up by the Home

Secretary in 1972. No doubt some of these problems will be tackled
84

in the working party's recomnendations.

There is no right to bail in France. Accordin; to Vouin there
is, however, érovision for mandatory release where the offence is a
petty offence, or a correctional offence not legally punishable by a
term exceeding two months imprisonment. In addition, mandatory release
is required, subject to rather wide conditions,86 when the maximum
venalty prescribed by law is less than two years imorisonment. i here
mandatory release is reguired the defendant must be granted release as
of right and such relzase is not subect to the imposition of any
financial conditions.

In all other cases the delendant mnay be granted release only at
the discretion of the competent judicial authority. It is possible for
the judge to grant such release on his own initiative, or on the motion
of the prosecutor or of the defendsnt. Application for release may be
made ot any stage of the proceedings.

Preventive detention is recognised by French law. The judge,
in exercising his discretion, is entitled to consider whether the
defendant will abuse his liberty if released. The grounds justifying
refusal of liberty because of fear of abuse are wide, and include the
prevention of the flight of the defendant, prevention of interference
with the course of justice (by for example preventins the commission
of further offences) and calming the community. To imnose preventive

detention the judge, in addition to the requirement of fesr of abuse of
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liberty, must be satisfied that there exists serious indications of the
guilt of the defendant. To protect the defendant the Code of Penal
Procedure allows appeal from the refusal of release and limits prevent-
ive detention to a period not exceeding two months. Release is compulss-
ory if this limit is exceeded without an order being made for the
extension of the period. There iz, however, no liait to the number of
orders of extension which mar be made and in effect, therefore, no
1imit to the time which & defendant may spend in custody under prevent-
ive detontian:

In comparison to the Anglo-American legal systems, there are
gome interesting variations in the conditions of release. Under French
law release is without exception "subject to the proviso that the
defendant undertake to appear again at every stage of the proceedings
as soon as he may be required and to keep the examinins judge informed
of all his movemedts“.sT From this it may be seen that the defendant's
recognisance imposes & more onerocus cobligation than that usually
required by Anglo-/imerican systems. A sacond condition relates to the
election of domicile by the defendant to facilitate the service of
documents and notices relatins to the proceedings. The imposition of a
third condition relating to the provision of financial security lies in
the discretion of the judge.38

Security in the form of recognisance by a third party, similar
to the present English surety system, was competent before 1959 but was
so rarely applied that it was abolished. Now, if security is demanded,
it must be furnished in 'coin, banknotes, certified cheques or bonds
issued or guasranteed by the state and must be deposited",39 with an
officer of the court. The security recosnised by French law is,
however, composed of two parts, only one of which bears any resemblance

tc the Anglo-imerican forme. The first part of the security deposited.



guarantees the defendant's appecrance at the different rocedural
steges and is ultimately refunded by the court of the defendant
fulfills this condition. The sccond part of the security howeverg
"guarantees according to an order of priorities fixed by law,
the cost- jrcurred by the ublic authorities (the state), then such
fines as may be imposed and, finally, the restitution and reparation
which the court orders in favour of the victim." 90
It is obvious that in order to cover these guarantees the amount of
security required might be very highs Although there is no provieion
in the Code that the security must be based on the defendant's means,
accordin: to Vouin, the judges do take the financial resources of the
defendant into account. Although the imposition of security is.comp=

aratively rare in practice, Vouin has argued that more use ought to be

nade of this condition.91

J anan9?
In Japan a right to bail has existed since 1948, This right does
not apply, however, to the period of investigation and this restricted
application has been subject to some criticism, as the period of
detention during investigation may extend to 25 days. The right to
bail is further restricted by wide exceptions including an exception
for offences punishable by a minimum imprisonment of not less than
one yaar.93
Discretionary release by a judge is also possible, though this is
less common. The judge may grant such release without any ansplication
from the defendant which is useful, for example, in the case of an

unrepresented defendant who may be unaware of the release procedure.

In exercising his discretion the judge may take into account,

53



circumstances justifying preventive detention, for example, suggestions
that the defendant may tamper with evidence or commit further offences
if released.

Although there is no prohibition sgainst excessive bail, the
judge in setting bail is directed by the Code of Criminal ‘rocedure
to toke the finaneial ability of the defendant into account.94 Both
deposit of cash or negotiable suretics, and a written promise to pay
the sum undertaken by a third party, are recognised ways of finding
baile It may be appreciated, thereofore, that the Japanesc system
combines features of the Lnglish surety system and the American and
Camadian deposit system.

The judge has discretion to impose other non-financial conditions
but it is laid down by law that come conditions are i roper and such
conditions are prohibited, for example, a condition tha’ the defendant
must be of good behaviour.95

In addition to bail Japanese law msekes provision for a non-
monetary system of release called suspension of the execution of
detention. osuspension has been described as a peculigrity of idAsian
law, called at various times in its history Oaguke and Jgkiku. Under
this form of release¢ the judge relenses the defendant into the protec-
tive cuatody of a person or inetitution.96 This rosembles the histor-
ical institution of English suretyshi . but differs from it, not only
due to the absence of a financial guarantee, but also because in
gugpension the entrustee does not have any legal rizht or duty to
apply force tc ensure the defendant's appearance. The only canction
applicable to suspension is the rescission of the order, which of course
mekes the defendant liable again to detention. According to DJando and
Tamiyoe suspension is now of little importance, but they have argued.
that this method of release mizht increase in importance with the

expansion of social welfare agencies.
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COUNTRI .5 WHICH HAVE A BAIT SYSTSI OF PAPER

In some legal systems, although provision is made for bail the
institution has fallen into disrepute and disuse. Inde2d, in some
jurisdictions bail now enjoys little more than a paper existence

enshrined in a statute,

(1) Denuark

In Denmark although the law makes provision for bail and other
kinds of conditional release, thez: forms of liberty are ncver
authoriged. ~“ersons are either released without any condition or
held in custody. According to a report written by Botein and Sturz
this failure to use bail stems from the belief that bail "is an
instrument oppressive to the poor bt convenient for the rich and well

connected".98

The results of one Danish study quoted by Botein and Stur399
showed that in 19561 only 6600 persons were arrested and of these
5000 were released by the police within 24 hours. In the whole of
Denmark detention hearings were instituted in only 3200 cases. As

such hearings are confined to the most serious cases, release is

rare and was gzranted in only 200 cases. The Danes prefer to avoid

the necessity for conditional release, by avoiding arrest whenever
possible, and using instead summons procedure to initiate prosecitions.
“hen compared with recommendations made in other countries that

greater use should be made of different forms of conditional release to
enable the greatest number of defendants to be releaued, the Danish
experience would gppear to sugzest that the emphasis ought to

be shilted, from the devising and utilisation of new forms of

conditional release, to the avoidance of unnecessary arrast.100
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(2) siozvay'®"

The Horwegian experience has resulted in & disillusionment
with bail which Bratholm has suggested was due to the refusal of the
courts to accept that bail could achieve the legally prescribed purpe
oses of detention, namely the prevention of the flight of the defendant,
of interference with witnesses or of repstition of the.ofi‘enoe.wa
Although provision is made for bail it is according to Bratholm,
"rarely used - probably indeed no more than once or twice a year.“wj

Norwegian law tries to limit the use of detention U providing
that arrest and detention are only competent when the offence
charged carries & maximum statutory penalty of more than six months
and in addition one of the legally prescribed purposes of detention
can be shown to exist.

Deagpite this limitation, a study by Bratholm revealed that the
use of detention and length of custody gave cause for concern and
compared unfavourably with the pructice in lenmark and &weden.104

Bratholm argued that in practice other purposes not recognised
by the existing law were being achieved by covert manisulation of the
lawve The solution he advocated was the reconsideration and redefinition
of the purposes of detention. If, he argued, it was considered
necegsgeary and acceptable that detention be used to aid investigation,
or for general preventive purposes, or as a "shock' in certain
individual cases, this should be ex licitly -recognised by the law.

This would allow the necessary protection for the defendsnt, which was
lacking in the existing law, to be provided. iuch of the manipulations
of the lazw could alsc be avoided he argued, by requiring judges to give

very gpeclfic reasons to support a detention or:d.er.105

Bratholm did not make any recommendations to revive the bail

system, probably agreeing with the courts that bail was uncuited for



the realisation of the functions expected of ite

(3) The soviet Union

After the Russian revolution of 1917 the existing bail system
was abolisghed on the principle that the wealthy ought not %o be given
any opportunity to buyttheir freedom. The superceding law nade
provision for releasey in suitablé cases, either on the defendant's
pronise to appear, or on the provision of a surety by a third paxrty
or social organisation.m5

Adeleage on these terms continues to apply, but a provision
authorising bail has been reintroduced to the laws Under Article 89
of the Joviet Code of Criminal -’rocedurew7 bail may be granted at
the discretion of the prosecutor or at the discretion of the court.
Article 99 states that the amount of bail should be dete nined by the
official granting bgil who must take into account the circumstances
of the cases Bail may consist either of money or valuables and must
be deposited with the courts The deposit may be supplied by the
defendant himself, or by a third party or by a social organisation.

/n explanation of this change in policy relating to bail has
been given by Rusise. He stated that the reintroduction of bail was
posgible because the capitalist elements in Russian societs had been
eradioated.108 In view of this the suggestion that the deposit of
money micht in some cases be an effoctive way of backing up the
obligation undertaken by the defendant had proved acceptable,
According to Husis, however, the bail provisions have provoked
continuin: controversy and the use of bail has been confined to very

109
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COUNTRIES WHICH MAKY NO ~HOVISIUN POR A Ball, SYSTE!

The weaknesses of systems of release dependent on money security
have been detailed above at some length. It is perhaps surprising that
such forms of release are to be found in so many legal gystems repres-
enting such a diversity of legal development. Althoush there is
consider ble ex erimentation with a wide variety of alternative forms
of relesse in the countries which we have dascribed, these countries
st11l cling to a system of bail.

In a few couniries, however,; the bail system has been completely
rejzcted by both law and practice. e turn now to outline the exper-

ience of two of these countries.

(1)_Swed 110

Despite the fact that _weden has no system of bail, the country
has a record of length and frequency of pre-trial detention which
compares very favouradbly with the practice of counirizs, deacribed
above, which operate such 2 systenm.

The results of a study of arrest in Stockholm in 1962 were
reported by Botein and Sturz. It was found that 57 per cent of persons
arrested were released within 24 hours. For the remaining 43 per cent
the average length cf pre-trial custody was 19 daya.111

Swedish law attempts to snfeguard the defendent by definins the
circustances in which a person may be detained and placing strict
lizmitations on the time which the defendant may be liable to spend in
custod e

“he police may detain a person for investization for 12

hours after which period the person must either be released or

arrestede 4 person must be released if a minor offence, carrying



e

only a fine or temporary suspension from office, is charged. After
arrest, jurisdiction passes to the prosecutor. The prosecutor also
has power to release the arrested persony but if he does not
suthorise release, he must within 5 deys file a detention petition
with the court. The circumstaonces which the court mst tske into
consideration are defined by statutes The court may order detention
if "probable cause" exists to suspect a person of committing a crime
punighable by imprisonment and "if there is reason to fear that the
suspect may flee, dispose of evidence, prevent investigetion or
contimie his criminality“.112 In cases where the crime charged
carries a minimum penalty of two years imprisomment debention must
be ordered "unless it is clear that no reason existe (for this pre=
cautionD".113 The court must give a decision within 4 days.

L safeguard against prolonged and unnecessary deteantion is to
be found in provisions to the effect, that the judge must set a trial
date at the detention hearing, snd if trial is not held before the
expiry of 2 weeks another detention hesring must be held unless waived
by the defendant. Failure to comply with these provisions must result
in the release of the defendant. According to Botein and Sturz these
provisions have ensured that in practice trial is usuglly held within
a 2 week period.114

Although Botein and Sturz reported that most defendants are
releascd unconditionalily, it is competent for either the »Hrosecutor

or the court to impose a variety of non-financial conditions, for

exampley periodic reporting to the police.
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() Hpzary '

Vargha, in describing the trestment of the untried defendant in
Hungery pointed out that Hungarian law, although it does not make any
provigion for bail, does provide for unconditional rele:ze.

In no ciroumstences, however, has a right to unconditional
release been created. ielease is digscretionary, and mgry be refused if
custody is consid red necessary "to guarantee the success of criminal
procedure or to prevent a further criminal offence from being oommittod".116

Hungarian law draws a clear distinction between custody before
trial and after a sentence of imprisomnment, and this is reflected in
the tregtment of the two types of prisonerse This distinction does
roty however, prevent the courts from takings time spent in pre-trial
custody into consideraticn for sentencing purposes and the ore-trial
cugbtody period must be caleculated as part of the sentence.

Instead of custody or unconditional release Hungarian law, like
Swedish law, makes provision for a variety of forms of conditional
release. Vargha has explained that these preliminary safety measures,
for exanple, osrohibition againgt the abandonment of domicile, are
designed to replace remand when a minor limitation of f{reedom would be

sufficient to ensure the presence cof the dafendanto117

In the following chapter: we describe the provisions of Scots
law which regulsate the treatment of untried accused and, bearing in
mind the defects and problems encountered in other countries, we

exanine the way these provisions work in practice.
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MODERN 3COTS T.AW

m }'..-,\-- --.:[J xfIN.} TO BAIT:

The discussion of the legal provisions regulating boil assumes a
faniliority with Scottish criminal procedure which not 11l resders may
possess. 1n the following section, therefore, we attempt to provide
gome backsround information by giving a brief deseription of relevant

procedure and the criminal court lLisrarchy.

Al OUTLINE OF 5COT

In Scotland there is a system of public prosecution headed by the
Lord Advocste =nd staflfed by Advocatese-Depute in the High Court of
Jusgticiary and procurators-fiscal in the sheriff courts. T e justive
of the peace and the burgh prosecutors, who staff the lay courts, alao
prosecute in the public interest but are not under the control of the
Lord Advocates Private prosecutions are rare, and with a few statutory
excepbtions, will not be entertained by the courts unless consent to the
prosecution has been obtained from the Lord Advocate or the High Court
of Justiciapy. The police have no power to prosecute and mist report

the results of any investigation madc by them to the aspropriate public
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prosecutor, who has the duty to oversee or conduct the later preparation
of the ceses It is the public prosecutor who is vested with discretion
to decide whather a prosecution will be brought, wh t offence will be
charsed and subject to legal limitation, the type of procedure.

There are two types of procedure, summary and solemn, hich may
be followed st trial. The ty e of procadure selected hnc implications
for buily in that the legal provisions regulating bail very according
to the tyse of procedure which the prosecutor decideg to follow at trial.
In summsry srocedure the trial proceeds upon the charge stated in the
complaint which has been served upon the accused before the first diet.
Trial is conducted by a judge (or judges)2 sittin; without a jury. In
solemn proccdure the arrested percson is first brousht bofore a sheriff
for judicial examination,though in practice the accused rarely makes
any statement in rezard to the charge at this stage. 1t is usually
after the accused has been fully committed dy the sheriif that the
indictment is served on the accuseds. After the service of the
indictment a pleading diet is held at least six days laber either
in the sheriff court or in the High Court of Justiciary. A4t least nine
days later the trial diet is held 2t which the judge c=its with a jury.

The courte in the criminal court hierarchy do not all exercise
ooth summary and solemn jurisdiction. At the lowest level of the
hieranchy, the justice of the sonce and burzh (or police, courts
which =zre presided over by lay judges, exercise summ:ry jurisdiction
only. The sentencinz power of these inferior courts of summary juris-
diction is generally restrict:d to sixty days imprisonment. The
sheriff courts exercise both summary and solemn jurisdiction. In
summary procedure the sherifl courts may in some circumst:onces impose
a sentence of up to six months imprisonment. The ¢ urts of summary

Jurizdiction may grunt or refuse oral applications for bsil made in



open court, at the first appearance of any accused who fg  charged
with offences over which they have jurisdiction. If the accused is

not called uvpon to plead at his first appearance and the case is contin-
ued (C.7+P.) an application for bail may also be made st the pleading
diet,

Solemn jurisdiction, in addition to summary jurisdiction, is
exercised by the sheriff courts, and exercised exclusively by the ligh
Court of Justiciary., When exercising solemn jurisdiction the sheriff
court may impose a sentence of up to two years imprisonment, but no
time limitation is imposed on the sentencing powers of tle High Court
of Justiciary. In casec where the public prosecutor contemplates
procadure on indictment either in the sheriff court or in the High
Court of Justiciary, the accused is charged on petition and brought
before the sheriff in private. A petition for bail may be nresented
to the sheriff at this first appearance unless the charge is murder or
treasons The sheriff may either grant or refuse the petition and may
either commit the accused for further inquiries (C.F.L.) or 'fully
comnit” the accused, that is, commit the accused "until liberated in
due course of law" (F.C.). If the accused has been committed for fure
ther inquiries he will be brought before the court again and has another
opportunity to apply for bail when he is committed until liberated in
due course of law.

The High Court of Justiciary has an overriding power to admit to
ball any person charged with any offence, and this includes charges of
murder and treason. In practice, however, the High Court of Justiciary,

when it considers bail petitions, generally sits as an appelate court.
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THE DLFINITION OF BAIL IN SCOI'S LAY

Bail is security which is given as a condition of liberation and
which is liable to forfeiture 1if an accused person does not fulfil his
promise to appear to answer to the charge on the day eppointed. Depend=-
ing on the circumstances in which bail was granted, the security may
take the form of a bail bond, or a deposit of money or an article of
value.3 Bail does not necesszsrily imply the creation of an obligation
in a third party, as bail may take the form of a pledge denosited by

the accused-4

A RIGHT TO BAIL, DEFINED AND DISGUSSED

In using the expression "a right to bail" we refer to a positive
legal right and not to a natural law or a moral right. ‘hen we identify
g right to bail we imply, therefore, that violation of the right can
be prevented or remedied by some legal procedure.

The use of the term "right" in the law is not, however, free from
ambiguity. This ambiguity has been criticised by ilohfeld who drew
attention to the farnt that although the terms "right", "privilege’
and "power' were often used synonomously in the law, the same legal
consequences were not always attached.5 Hohfeld argued that a right is
distinguishable from other legal relations, in that it always implies a
correlative duty.6 EBxplaining the difference between a right and a
privilege Hohfeld said, '"the correlative of X's right that Y shall not
enter on the land is 7's duty not to enter; but the corrclative of X's

privilege of entering himself is manifestly Y's 'no-risht' that X shall



not enter".7 Risht and power are distinguishable, he argued, because

a power implies the "ability" to effect a change in legal relations.a

In considering whether a right to bail exists in Scots law it is
necessary, therefore, to look beyond the terms used in statutes or by the

judges, to find out what legal consequences are attached.

Ve detail below9 the circumstences in which an accused has an
opportunity to be admitted to bail., Bail may be granted by the Lord
Advocate, the police and the courts.

It is quite clear that the accused has no rizht to be admitted to
bail by the Lord Advocabe10 or by the polica11 who heve never in any
circumstances had a duty to grant bail, There is no provision author-
ising appeal or review of the exercise of the bail sowers of these
officialse Indeed, in the case of the police, it ig specifically
provided that refusal of bail shall not found any claim for demases,
wrongeous imprisonment, or any other claim whataoever.12 The question
whether the accused has a right to bail by the courts has aroused some
controversy.

According to Hume the 1701 Act created a privilege of bail for
thoge accused of crimes not carrying a capital punishment.13 This
statubeshowever, in addition to providing for appeals from the refusal
of bail laid a duty on the judse to grant bail in non-capital cases.
Uther duties were placed on the judge, breach of which similarly made
him liable to a charge of wrongful imprisonment. The penalty
prescribed was a fine of up to 6000 pounds Scots and loss of office

and public truat.14 Hume's terminology led the Crowm, in

sggldintogh v, lcGlinchy, to advance the argument that bail had never
"been anything exceot a privilege obtainable only if the court thought
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fit to grant it".15 The Crown's argument was rejected by the Lord

Justice-General who stated that for bailable offences, the 1701 Aect
"provided certain hard and fast maximum measures of caution ... which
if tendered to the Court, entitled those persons as a matter of right

to bail" 18

It is submitted, that much of the confusion surrounding
the question whether a right to bail exists, stems from a failure to
distinzuish the two separate rights in relation to bail which were
created by the 1701 Act. Firstly the Act granted, under certain condit-
ions, a statutory right to the accused to apply to & judge for bail and
laid duties on the judge to hesr and decide such beil applications
within a specified time. The c:use of,ﬁggmgigu_ﬁgggszT in which the
sheriff-substitute was sued for failing to give deliverance on a bail
petition within the statutory time limit of 24 hours, was an example
of a person suing for an alleged breach of this right. The second
right created by the Act, was the right to be admitted to hail. Thus
the judge wes under a duty in non-capital cases to grent bail to an
amount within the maxima laid down. The gheriffesubstitute was sued
in ww for an alleged failure to admit Arbuckle to
bail as was his right.

It is possible to explain the position of bail in modern law
in terms of the development of those separate rights. Thus, zs we
describe below, ' the first right has gradually been extended by giving
the accused the statutory right to apply for bail at the stage of
committal for further examination,zo to apply pending an appeal against
sentence or conviction,21 to apply where sentence is delayed until a
report is prepared22 and most recently to apply for review of a court's
bail daciaion.23 The second right has not enjoyed a similar extension
and has in fact been extinguished. The Bail (Scotland) Act 1888

abolished the non-capital criterion of bailable crimes and declared
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that "all crimes... except murder and treason, shall be bs.ilable".24

J. lMacdonald, in an article written immediately after the Act, dsclared
that the 1838 Act "established the general preposition that all crimes
are bailable and that the amount of bail is in the discretion of the
Magiatrata“.és This interpretation that the Act had extended the risht
to be admitted to bail by extending the crimes which were bailable has

lingered. In 1921 the discretion of the court to srant or refuse bail

was attacked in Magkintosh v. HoGlinchv®® In the same year, in
Heile A te { d lacd drLoxrd Salveson also rejected this

interpretation saying:

ese it is obvious that it would be exceedingly detrimental to the
public interest if it was supposed that every person who was accused of
any crime short of murder or treason was entitled to be set at liberty
until the day of the trial upon findin: a certain amount of bail. I
think this is not the law". 27

Prom the passing of the statute the courts have interpreted the
1838 4Act as removing the duty to grant bail in bailable cases and
leaving the question of the grant or refusal of bail in the discretion
of the court.za Any attempts to plaece limitations on this discretion
have been rejeoted.29

The extension of the first risht helps counterbalance the effect
of the extinction of the second right as it gives to the accused
various opportunities to challenge his custody. It would be possible
of courge to extend this right further by, for example, allowing appeal
in golemm procedure by the accused from the judge's decision at the
stage of committal for further examination. But in the absence of any
right to be admitted to bail, the right to apply for bail can only give

limited protection to the accused.

e have argued that the grant of ball is always discretionary.

he acecused has no right to be admitted to bail, though in some
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circumstances he has a right to apply for bail and to have his applic-
ation considered,

«e consider in more detail below, the legal provisions which vest
discretion to grant bail in the Lord Advocate, the police and the courta’ and
we dJdescribe the criteria which they have said they use in the exercise

of their discretion. The circumst:ances in which the accused has a right

to apply for bail are also fully described,

BAIL BY THE LORD ADVOCATE

The Lord Advocate's discretion to grant bail before trial ante-
dated the 1701 Act. As this fAct impoged limitationsonly on the
discretion of the courts, it was still competent for the Lord Advocate
to zrent bail, even in non-bailable cases, and to demand bail money in

30 This power of the Lord Advocate

excess of the statutory maximum.
was specifically retained by S8 of the Bail (Scotland) Act 1838. The
Lord Advocate, therefore, may grant bail to an unlimited amount to an
accused and accept responsibility for liberation, without the inter-
vention of a court. The law does not place any limitations on this
discretion.

The criteria which the Lord Advocate considered influential have

31

not been published. For the reasons stated above~ we are persuaded

that the accused has no right to apply for bail to the Lord Advocate.



BAIL BY THE POLICE

Although the law makes provision to ensure that an arrested person
is brought before a court as soon as possible, that is not later than
the first lawful day after arrest, a person may still spend up to 24
hours,or if local or public holidays intervene, up t. 72 hours in
custody before his first appearance before a competent court. As such
delay was considered undesirable, especially in the case of minor
offences, a statutory innovation gave the police power to grant bail.32

The present law rest on 5.10 of the Summary Jurisdiction
(Scotland) Act 1954 which vests discretion to grant bail in a chief
constable, or in his absence any other officer in charge of a police
station. The designated police officer, however, may only grant bail
to accused charged with offences which may eompetently be tried hefore
a court of summary jurisdicticn, other than a sheriff ccurt33 (ie€ey 8
justice of the peace or a burgh court). A statutory maximum of 20
pounds limits the amount of bail which may be demanded.34

In effect, the seriousness of the offence and the maximum bail
anount are limitations imposed on police discretion. The police have
not made public the criteria which they consider influential. Ve have

argued that there aré no circumstances in which the accused has a right

to asgi-for bail.35

BAIL, BY THE COURTS

Although discretion is vested in the Lord Advocate and the police,

the grant or refusal of liberty on bail is generally considered a
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question of importance which the courts ousht to decide.

The discretion of the courts to grant bail is unlimited with two
exceptions. The inferior courts of summary jurisdiction may not
entertain e bail application if the accused is charged with an offeénce
over which they have no juriadiction.36 The sheriff courts may not
entertain a bail application if the offence charged is murder or
treason.37

Unlike the lord Advocate and police, the courts have indicated in
the reported cases the criteria likely to influence the exercise of their
discretion. Ve argued a.bove3a that the protection of the accused's
liberty is ultimately dependent on the way in which the courts exercige
their discretion. The criteria which the courts acknowledge give an
important insight into the interests, including the libarty of the
accusedy which the courts try to balance, and the wel hting given to
these interests. These criteria which the courts say they adopt may

also be compared with the criteria, which we argue in later chapters,

they adopt in practice.

1) Criterig Degeribed by the Cour Influencins their Uigeretion
a) The : e

The courts admit to placing sreat reliance on the Crown's attitude
to bails This is understandable in view of the role nlay:d by the
public prosecutor and the independent discretion to admit to bail which
is vested in the Lord Advocate.

It appears that where the prosecutor consents to bail this is
consgiderad sufficient to induce the courts to grant bail. According to

the Lord Justice-Ceneral in H.M. Advocate v. Saunders:




“There may be cases, even where the offence is a very heinous
ono, where the Crown consents to bril being allowed, and when the
Crovm does consent the application is always granted’. 39
Tho extent of Crowmn power is not clear, however, if s situation arose
in which a court refused bail degoite Crown consent. 14 ig doubtful
whether the Crown would interfare with the court's refusal in such
clrcumstances, This view zaing some support from the decision in
_{gulm;agn.m In this case & court set bail at a fisure hisher than
suthorisaed by statute and hishor than that desired bv the Crown. The
Lord J{;.sticeuclerk in lowerin~ the hail recognised, 'that Crown counsel
did rizht in declinine to interfere with the judgement of the sheriff
fizing the amount of bail . 41

The reasons for the courts reliance on the Crown'n attitude were

explained by the Lord Justico-General in Potter!and Ors v. H.M. Advocate:

T1e

‘ses in prosecutions conducted by the public zosscutor the
discrotion is vegted in the {irst instance at leact, in the Lord
Advocatet and unless it can be alleged that the Lord Advocate has
rofuged baily, not for the pur ose of securing the ends of justice
but f.r some other and thereiore illegitimate purrase, I think the
court ousht not to interfere because such interferonce would be nothing
less than relieving the ‘ord Advocate of the responcibility attaching to
his hish office. He is subjocet to this responsibility and vested with
the corresponding diseretion becouse he has means and appliances for
obl ining information and formins a judgement which ace not within
the reach of any other officinl and are not possessed by this court”, 42

A gbatement soon after the 182838 Act indicated that the courts might
endorge the Crown's view not only where the Crown consented but also
in serious cases, unless therc ware exceptional circumst: nces, where
the Crown objecteds In _1lacn v, lcGuire the Lord Justice-Clerk,
considering a charge of ripe, sald that bail should not be allowed:

"where the Lord Advocate objects to its being srnited and states
on his responsibility that his investigation of the ci.ce does not
disclose any fact tendings to show that it should be daalt with as
exceptionale If in any such case there were excepstional circumstances
the Tord Advocate could himgell take these into ¢ nuideration and
consent to bail ', 43

‘his identification of the courts' and the lord Advocate's discretion



did not, however, prevail. ZLeter judges emphasised the independent
diseretion of the courts thoush recognising the Crown's attitude as
a very important factor influencing their discretion. Thus in
Magkintogh v, McGlinchy the Lord Justice-General was of the opinion
that, "in considering any appeal to the court's discretion a statement
made to the court on the high responsibility of the Lord Advocate is
entitled to great weight“.44 The most recent statement on this question
is by Lord Clyde in Mcglarven ve Hell. Adyogatg where 1t was maid that the
opposition of the Lord Advocatet
"esse i3 & factor of very great importance in any consideration
of the matter by this court, for he has means of obtaiping informatiog 45
and formin: a judgement on the matter which are not possessed by use’s
The courts place great weight, therefore, on the prosecutor's
attitude to baile In 2ddition the courts rely heavily on the
infomation advanced by the Crown about the circumst nces of the offence.
Great reliance must be placed on such information because of a
modern reluctance by the judges to ingquire into the merits of a case
at this procedural stage. It is likely that this reluctonce stems from
the courts abandonment of the inguisitorial role which fomerly they
adopted in relation to pre-trial procednra.46 In the eighteenth
century, the High Court of Justiciary would in some circumstances
inguire into the merits of a case by considering defence mnd prosece
ution precognitions.47 By the end of the nineteenth century however
that court was refusinzg to undertake such inquiry?a although in the
lower courts an inquiry was still generally conducted at the stage
of judicial examination., The judze in the lower courts, therefore,
hoving token precognitions and inguired into the merits of the cese was

in a very informed position to consider any bail applicaxion.49

12,
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Ag in modern procedure the High Court of Justiciary does not
conduct sn inquiry into thé merits of the case at the stage of applic=-
ation for bail, and as judicial exsmination is now a mere formality, the
courts have no glternative but to rely on information which the

prosecutor selects.

(b) legard to the public interest and the ends of justice

The judges have described themselves as exercising their

discretion with a single regard to the public interest and the ends of
justices In older law this regard was limited to the consideration of
whether the accused would appear for triél. Even evidence that the
accused had been convicted of subornation of perjury and interference
with witnesses and was likely to repeat such conduct, was held
in ﬁgxg_zh_gg;_ggg_gglggn?o to be an insufficient ground for refusing
bail, Jimilarly, aceording to Jurnett.j1 consideration of the likeli-
hood of the accused committing further crimes was not a matter which
would influence the court's discretion. Jome support for this narrow
interpretation was still voiced after the 1888 Act was passeds The
Lord Justice-General in Zeunie v. Dicksgon, for example stated, "if
it is thought that (the pris.ner absconding) is not lilely to happen
there iz no reason why liberation should not be grantad’.52
The demands of public interest and the ends of justice have,
however,been reinterpreted by the judges. In this reinterpretation a
nunber of factors, other than the likelihood of the accused's appear-
ence at trial, have been described by the judges as likely to influence
their discretion.

(i) The nature of the olfence

The seriousness of the offence charged has been described as a

relevant consideration when the judge is considerins the amount of



rigsk to the public, which would be involved if the accused were to be
53

relesged on baile.
} C d on _for the vyicti
Vthers the alleged victim of the zccused may be nt rigk if the
accused is allowed to return homs, the judge may tceke this into conside
54

eration and refuse bail.

i no b t g he ac d might tamper wi avidence o

Although in older law the likelihood of the accused interfering

with the ends of justice by attemptinz to falsify evidence was a

relevant consideration only in relation to the smount of bail aet,55

the judges, after the 1888 Act, have now included this consideration
56

in factors affectin; their decision to zrant or refuss bail,.

In Held, Advocate V. Guinn ond !acdonagld Lord -alveson said that:

'in the ordinary case b il ouzht to be allowed only where the
person sccused has previousl, been a law abiding citizen with reszard to
whom there can be no reasonable doubt that, althouzh he io relezsced on
beily he will attend his trial when it comes on. It does not, in my
opinion, apply to persons who have been law breakers in the past, and
ctill less to persons ... #ho huve a record of many provious
convictions and have served sentences of penzal servitude.' 57

In a later czse, the legaliby of the practice of precsentins the
accused's record to the jud e when the matter of bail wes in issue was
questioned, in view of the statutory prohibition a ainst l-7ing the
accused's record before the judge before the prosecutor has moved for
sentonce. It was decided, however, that th: statut.ry orohibition did
not a2:°1ly to pre-trial bail decisions, and that the accused's criminal
59

record mizht be a highly relevant and proper factor for consideration.

In llgleod W criminal record was said to be not merely a highly

relevant consideration but:

T4+
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"in gome cases, in itsell sufficient to warrant the court
refusing bail. That would be particularly so where the list of
previous convictions is substantial or the latest convietion is of
relatively recent date". 59

Criminal record is considered relevant by the courts, at least
in the view of Lord Jalveson, as an indication that the nccuseud is
unlikely to appear for trial, and in the more popular view, 8s an

indication that the accused ma; continue his criminal activities while

on bail,

() I e likelihood that the accuged will repeat the offencc or commit

other ofiences while on bgil.ao

Criminal record is zenerally used to zauge the likelihood of the

commission of further offences but any ther information tending to
show this will be considered.

(vi, /cregt for an offence allexed o have been committed while the
accuged vas on bail.

+here an accused is admitted to bail and subsequently reappears

before the court charged with an offence alleged to have been
comitted while on bail, the judges have declared their reluctance
61
to grant bail againe
) Criminal Agsociati

Another interpretation of defeatin: the ends of justice which
hes been made, relates to circumstancess

“where the person accused is not actinz alone, but in association
with others who may not themselves he the obiects of criminal proceedings
and where liberation would leav: the accused free to continue in

association and co-operation with these people for the very s me
crimins. objects participation in which has brought him to justice.62

Apart from the su gestion in ilicleod v, Rgigh§65 thot a subgt-
antial and recent criminal record may be & sufficient fector to induce

a rofusal of bail, the judges have not indicated what weisht they



attach to the various factors, nor what combination of factors they
troat as fatal to the success of a bail application. I% hns, however,
been emphasised that the factors which the judges have described cannot
be treanted as closed or exhaustive categories. Jointiny to the
uniqueness of particular cases, the judzes have said that relevant

64

considerations mist vary, from time to time, with changing conditions.

Despite the number of judicial dicta emphasisins the importance
of information laid before the court by the prosecutor, the judges have
generally been gilent about their attitude to another notential source
of information, that is infor-ation from the accused's law agent.

The exception to this silencse concerns information relating to the
innocencs of the accuseds

In Jcottish procedure, an accuzed is presumed innocent until
proven guilty ond this presumption affeets the onus of proof at trial.
The Hresumption of innocence, howovar, has also provided a zaigon
Q'atre for baile In older law, the innccence of an accused was
certainly regarded by the judzes as a relevant consideration in the
granting of baile The judzes, as described above§5 mi-ht consider
precomitions and eny defences allezed, and if the accus:d's innocence
was indiceted misht grant bail oven if the crime wes 2pim: facie not
bailable. This concern with the iinocence of the accused outlived the
pasging of the 1888 Acte The soint is well illustrated by the judge-

ment in Lol Advocate ve dcott whaere Lord Stormonth _orlin: saids

"No doubt in one view i. scems & little hard to use the confession
of the prisoner against him, but =zt the some time his confession
dianlaces the presumption of innocence on which such an anplication
iz larrely founded'. 66

76
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As the courts, however, attempted to extend the factors unfavourable

to bail to include previous convictions, it was argued that such an
extension was incompatible with the presumption of innocence. To avoid
what appeared to be an inevitable clash the judges denied that the
presumption had any application to bail. In kigcLeod v. .prizht

Lord Justice-General Clyde said:

"The matter of granting b2il is not a question which raises
igsues regaruing the presumption of innocence or any other presumption.
If it did so bail wou.d always have to be granted for in this country
evaryone is presumed innocent till tie contrary is proved'. 67
The abandonment of innocence as a relevant consideration was deemed
ineviteble in view of the judges' abandonment of their pre-trial
inquisitorial attitude;. in that a real assessment of evidence
tending to show guilt or innocence no longer takes place.

slodern law has also extended bail provisions to situations where
the presumption of innocence cannot apply. Thus bail is now competent
pendin; an appeal against coanvietion or sentence.

The influence of older law in which innocence was a relevant
consideration has not yet be=n totally harmonised with modern law,
This is seen, for example, in the incongruous procedure whereby an
application for bail accompanied by a letter pleading muilty under

the Criminal “rocedure (Scotland) Act 1387 S.31 often includes an

averment of innocance.68

The law agent for the accused, apart from pointing out circum-
gtances which tend to show that the accused's csse does not offend
againgt any of the factors considered inimical to bail, may also give
additional information to the court. The value placed by the judges
on such information has not, however, been reported.

It was recognised by Alison that factors, other than the



possibility of forfeiture of bail money, might induce an accused to .
appear for trial.59 The same recognition perhaps prompted those law
agents who advanced “community root" type factors to persuade the
court to agree to grant bail. Information. relating to stable fanily
life, employment and long residence in a community, hag been a.dvmcedzo
Other defence information urged in reported cases related to hard-
shina which would be a consequence of a refusal of bail, for example,
loss of employment resulting in deprivation of the accused and his

: 2
it impediment of the accuszed's legal defence7“ and youth of

73

I'a!:iily,

the accuseds

An errested person st be brought before a court on the first
lawful day after arrOSt.74 If loeal or public holidays (including
Sundays,) intervens, a delay of up to 72 hours may occur., Lhe accused
hes a right . when brought before the magistrate or sheriff to apply
for bail.

(i _wpary orocedure
The “uamary Procadure (Scotland) Act 1954 is the orincipal statute

rejulating ball in summary cascgs

‘hen an accused is brousht before a court of sunmar, jurisdiction
the co.xd may adjourn the casc to a specified date without recording
the a cused's pleas Such an adjcurnment may be granted to allow time
for further inquiries or for any other necessary cauaézs A cuge may be
continued without plea in this way for a total period of 7, or on

76

cause chown 21 days from the date of apprehonsion. Ir the accused

is not liberated on bail he has & second opportunity to a ply for bail

78.
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at the pleading diat.T7

In the absence of a successful motion for continuation without
plea, the accused's plea will be recorded at his first appcarance. If
a plea of not z.ilty is recocded the trial may take place immediately.
In most cases, however, an adjournument befure trial will be granted.
It is provided in the 1954 4ct that the date of the trial shall be as
early "as is consistent with the just interests of both partias".78
but no specific time limit is set.

o) g2

The Bzil (Scotland; act 1888 and the Criminal ’rocedure
(Scotland) Act 1837 are the two principal statutes resulztin: bail in
solemn procedure,

if an arrested person is charzed with an offence which is to be
tried by the sheriff or by the !igh Court of Justiciary accoxrding to
solemn procedure, he is first brou ht before the sheriff{ on petition.

The sheriff may grant a motion [or cuntinuation and commil the accused
for {urther examination, There is no statutory waximum placed on

this period of committal but it must be conecludzd within a reasonable
t;me.'g The accused has a right to apply for bail when he is committed
for further examination.so

In the absence of a successful motion for committal for further
examination, the accused will be committed until liber ted in Jue
course of law at his first appearance and has a right to avply for ba11.81

The time which the accused is liable to spend in cusbody after
comnittal until liberated in due course of law and before trial is
limited to 110 days.az An extension may be granted if the prosecutor
can sabisfy the court that he is nol responsible for the delay, for

example, if the delay is ceused by the illness of Lb: accused, the

absence or illness of a necesgsary witness, or the illness of a judse



or juror.33 If the time lim.it is excceded the accused must be aset at

libert; immediately. after such a liberation the accused is forever

free [wom all question or process in respeect of the crime for which he

wag committed.34

) _Ap
In certain circumstances the accused has the ri ht to appeal

against the refusal of bail or againsgt the amount of bail aset by the

maoistrate or sheriff, Appeals may be disposed of in court or

chaubers,y by the High Court of Justiciary or any one Loxd uommissioner.85
Under the Summary Jurisdiction (Scotland) Act 1954 S.4¢, the

accused may appeal a bail decision regardless of whother the deeision

was made when the cuse was contimued without plee or at the pleading

diet.gs <he prosecutor has a co-extensive right of aspeal and may

7 -n the event of

appeal the grant of bail or the muouni of bail set.3
an aopeal by the prosecubor the accused is liable to be delained in
cugbody until the appeal is determined. There is a time limit of 72
hmxmf%ﬂaced on the length of such custody but an ord:r [{or a longer
period of detention may be granted by the High Court of Justiciary.sg
‘he accused, if he has raised the bail money, must be released if the
prosecutor's appeal has not been zranted before the expiry of the

90

time limit, If the appeal is made by the accused, however, there
is no provision limiting the time he may spend in custody before the
ap}eal is determined. If the prosecutor's appeal is refused, it is
com etent for the court to award expenses tothe accused. oimilar

. 91
'xoenses cannot, however, be award:d asainst the accused.”



(44) Solemn procedure
The accused has no statutory right to appeal a bail decision

2
92 In view, however,

made when he was committed for further examination.
of the inherent jurisdiction of the High Court of Justiciary to admit to
bail any person charged with any crime, it is srguable that a petition
to the lligh Court of Justiciary might be considered cumpctent.93 Unlike
the usccused, the prosecutor is given a statubtoxy right to appeal a
bail decision at this procedural stage.94

The Bail (Scotland) Act 1858 5.5 gives the accused a right to
appeal a bail decision made.at the time he was committed until
liberasted in due course of lawe The progecutor has a co-extensive
right of agpeal.95

“rovisions, similar to those described in summary proccdure,

O
regulate the time limit for appeals’s and the award of exgenses.gT

The Criminal Justice (Scotland) Act 1963 5437 gives the accused
& right to make applications to a court to review its refusal of
bail or review the amount of bail set.

me grant of the right tou apply for review was nobt intended to
restrict the accused's right to aggoal.gs

The accused may apply for review of an unfavourasble bail decision
on the fifth day after t e original decision and the -eaftcr on the
fifteenth day after any subsequent decision. The court wey grant an
application for review ‘'on cause shown'es This has been interpreted
by the courts as showing a material change of circumstances.:g
Digeretion to grant an application is vested in the court.1oo

Application for review may be made when there is a bail decision at

any procedural stage, and the -rocedural stage may be exnected to

81.
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affect the criteria adopted by the court. For example, different
eriteoric may be expected to influence the court in an apolic-tion for
rovic: before trial compared with an application made albex conviotion.101

though there is no specific provislon relating to the risht L the
progecutor to be heard by the court in any review applicction, we are
of the opinion thet 2 reasonsble interpretation is, thot the
prosecutor has the same Jogug gtandl as he had at the original bail
decision.

Clearly the Act gives power to a court to review its own bail

decision but a question has arisen concerning jurisdiction when an
appeal has been taken from the original bail decision. Iin the cage of

;I_’ 4.‘. " J 102

a shoriff court refused bail and an appeal
was talken to the lligh Court of Justiciary where bail wau g2in refused.
An aporlication for review, alleging a material change of circunstance
was brought in the sheriff court. The sheriff-substitute held that the
application wag incompetent in view of the appeals He was of the
opinion Shat to allow such review by the sheriff court would be to
offend ag=inst the esteblished practice, whereby a judge in an inferior
court does not have the power o review the decision of the SGupreme
Couxts

From M&Mwa it appears, however, that the
incampetonce of the inferior court extends only to matters upon which the
appeal court has made & decision. In this case there was some
confusion about the factse The facts finally accepted were, that
Ward vas granted bail by the sheriff-substitute 2nd an aspenl against
this grent of bail, taken by the prosecutor to the Iligh Court of
Justiciary, was refused. Vard, however, was unable to raice the bail
money nsnd later appealed to the Hish Court of Jueticiary to reduce the

ancunt of baile Ilord Cameron dismissed the appeal, holdin: that the



review of the amount of bail was still within the competence of the
gheriff court which had orizinally 2llowed bail. The intervening
appeal to the High Court was held not to have affected the sheriff
court's power of review, as the lligh Court had not made ony determination
on the point in issue, that is the amount of bail. Takins the view,

that .ard's application to the lligh Court of Justiciary wos an applic-
ation for review under the 1963 Act, such reasoning is sound. Vard's
application, however, appears rather to have been an a>peal, as envig=

azed nd authorised by the 1838 Act. On this view the decision is
questionable in its argument that th: relevent statute rmat be the

196 a2t and that appeal taken to the High Court was "premature’s

The »rovisions of the 1 63 Act were enacted without prejudice to the
accugsed's right of appeal. e would arzue, therefore, that sn appeal
tnlen by the accused under the 1808 Act against either the refusal or
the amount of bail is still competent, even if the accused has not
utilised his risht of application for review under the 1963 Act. In
Ward's case an appeal had been taken by the prosecutor to the High
Court of Justiclary against the grant of bail but there is nothing in
the 1888 Act to prevent the accused utilising his right to appeal a
different matter, that is to appeal the amount of bail.

ii) 3o orocec

The provisions regulatin; application for review of bail in
summary procedure apply also to bail petitions decided by the sheriff
exercising solemn jurisdiction.104
loview of a bail decision of the High Court of Justiciary was,

howevor, competent before 1953 and is still competent. Juch review may

105

be obtained by presenting a llote of Appeal, requestin: renewal of
application for bail after refussl of bail by the sherilf =nd the High

Court of Justiciary on appeal. It is necessary to aver a material



change of circumstances.

It is important to appreciate the distinctions between review and
appeal and the two remedies ought not to be confused. The provisions
guthorising review are designad to bring new information to the conside
eration of the court which made the original bail decision. IHeview is
no subgtitute for appeal which gives the accused the opportunity to
allege that the court which made the original decision wrongly

exercised its discretion.

(d) Durinz trigl

It is provided in the bail bond that bail continues through all
adjouriments or continuations of the diets of court until the finsl
disposal of the charge, or if sooner, until the expiry of @ . months

after the finding of ba11.106 A similar provision applies to beail in

summary prooadure.107
Once bail has been granted there is no procedure by which bail
can be recalled even if there is evidence that the accused is likely
to abuse his freedom by, for example, absconding. In an unreported
case a petition for recall of bail co.ented by the prosecutor was
held by the sheriff to be incompetent, 108
4 cautioner is, however, entitled to withdraw his bond of

caution st any diet of the court at which the asccused zppears

personall 309

Once en accused has presented himself for trial and the trial has
been completed, any question of liberation on bail is considered to be

subj ¢t to different policy considerations, than those attached to

B4.



pro=trial bail. Different rules relating to bail have been evolved,
therefore, to regulate the gront or refusal of bail at nrocedural stages
after trial.
i) shere cguged ple ty at the firs t but sentence

delgyed er

In solemn procedure where an accused pleads puilty he is liasble to
be detained in custody under the original warrant of commitment until
the sentencing diet, a period which must not involve unreasonable delay.
1t is provided, however, by the Criminal “rocedure (Scotland) Act 1887
5434 that the nrogsecutor may consent to the release of the accused until

the sentencing diet. Where the prosecutor gives such congent it is

within his discretion to fix the bail conditions.

A court may adjourn a c¢nses in both summary and golemn procedure,
for a maximun of 3 weeks bto facilitate the preparation of a report
designed to help the judge determine the most suitable method of
dexlins with an accuaed.11o

If a medical or psychiatric report is requirad the court,
in both summaery and solemn procedure, may remand the accused for s

m Diseretion to liberate the accused on

moximum period of 3 weeks.
Heil is vested in the court. Commulsory conditions are attached to
the bail bond. These conditions recuire that the a cusod undertakes
to undergo the required medical examination and undertakes to

abttend or regide =2t a specified nlace tc enable the examination to

be made,

85.



The different criteria adonted by the courts in deciding bail
applications made on behalf of convicted rather than untried ,
orisoners, were explained by Lord Justice-Clerk Cooper in

Haile A He oaids

"

«ses oOnce the prisoner has been convicted the Hresumption of
innocence is displaced and the gpug demongbrandi is on the applicant
thereafter to show cause why, pending any appeal which he may take,
he should be released from the prison confinement o which he has been
sentenced followin=s upon the conviction”. 112
The powers and duties of the (rown are slso changed once an

accuged has been convicted. The Crown's position we: clarified in
1232 by the Lord Advocate,; when he replied in Parliament to criticisms
which had been raised concerning a bail application nending appeal
after conviction. The Lord ‘dvocste, emphasising that at this stage
discretion was vested wholly in the court, pointed out that, "strictly
speeking the Criwm has no locus gheandi at all in this matter, but ocut
of courtesy to the court a reosresentative of the Cromm attends....” 113

$) S rocs

The two most common methods of obteinins a revier of a convi-

cticn or sentence in summary cages are suspension and appeal to the

liigh Court of Justiciary by stated case.

Suspension is a common law remedy. After the final determin-
ation of a case an accused in custody may present a bill of suspen- -
gion and libermstion to the Ilish Court of Justicinry. If the accused
finds caution and is liberated he mst, under paid of abandonment of
his a peal, attend personally in court on the day appointed for the

hearinz of the appeal. 114
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An appeal by stated cose is competent und r the jurmary
Jurisdiction (Scotland) Act 1954 S.62.

If an appeal is taken the summary court may require the appellant
to consign a sum or find caution to cover any fine or expenses which

115 iihere cn appellant is in cugbody ho is entitled

nay be incu:red.
to moke application to the suwmary court for caution for interim
liberstion pendings the determination of the appe&1.115 Deapite the
terninology, caution for interim liberation is essentially the same as
bai1.117 The court, in its discretion, may refuse such application or
if it decides to grant interim liberstion may digpense with further
consignation or caution, or may Impose additional conditions as to
caution or other c:cmc?z:l.tiom.”}3 Any such application must be determ=
ined by the court within twenty-four hours.119 If the court refuses
interim liberation or asks for casution to an amount which the acocused
cennot raisc, the accuged may within twenty-four hours appeal to the
ligh Court of Justiclary or any judge thercof. That court may refuse
the appeal or grant interim liberation on such conditions as it thinks
fit.120 No rizht of appeal, from a summsry court's srant of interim
liberation or the amount of csution,is given to the ‘rosecutor.

If the appellant is liber ted but fails to appear in court
when required a sanction, additional to the forfeiture of caution
exists, in that the court mgr hold the anspeal to be abandoned.121
{n the abandonment of an anpeal the court may srant warrent to
apprehend the appellant and time gpent at liberty i: not counted in
computiny any unexnired period of imprisonment.1": If the appeal is
disnissed warrant to apprehand may be granted by the ligh Court of
Justiciary and again any time snent at liberty is excluded from the

commutation of the period of imprisonment. In dismissins an appeal,

however, the ligh Court of Justiciary does not have the power to impose
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a term of imprisonment longmer than the unexpired term.123

"here a person convicted on indictment lodrses an appeal against
conviction or sentence, under the Criminal Appeal (Scotland) Act 1926,
he may petition the Hig! Court of Justiciary to grant bail until the
appeal is determined.124 ‘Such a petition may competently be determ-
ined by a single judge of the lligh Court of Justiciary who may in his
discretion grant or refuse beil, If bail is refused, however, the
arpellant has a right to have his petition considered azain by a quorum
of the High Court of Justiciary. Consistent with the Crown's lack of
Jocug standi in this matter the Act gives no similar rizht to the Crown.

If the Court grants bail and the appellant is liberated but fails
to appear in court when required, a sanction additional to the
forfeiture of bail, exists in that the Court may sumnarily dismiss the
a)peal.125

If the appesl is dismigsed cor if the sentence of imprisonment is
increased by the High Court the appellant must serve the unexpired
period of impsironment. In computing this unexopired neriod, any period

-

after the date of admission to bail is not countad.12°

BATLs APPLICATION, FO.M, FORFLITURL, RECALL

(1)_Asnlication

lode on f
The lew does not lay down specific requirements relating to. the

node of application for bail and methods appear to he dictated by the



praectice and convenience of the courts. Under the 1701 4ct, both
verbal and written applientions were considered, and degpite dicta
in,ﬁ;hggklg;z;_ﬂgx;gg?27 that aplications must be in writing, verbal
applications continued to b: heard by the courts.

Application for bail in summary cases is, in moderm practice,
usually verbele. Refusal of such application is recorded on the
mimites ond record of successful anplication is made on the warrant
of committale

In solemn procedure the favoured mode of application is by
written petition, because this method is considered to have procedural
advantoges especially in the ovent of an appeal. Verbal applications,
nevertheless, were still considercd by some shoriff courts until 1972,

3
128 from the High Court of Justiciary 1t

In a recent practice direction
wae pointed out that the judges of that Court were reluctant to consider
verbal applications and the advantag s of written applicstions were

commended. This will possibly ensure that only written petitions

are nresenteds

d io

=

In certain circumstances an accused may be granted legal aid. If

legal aid is mede available, the accused may receive legal advice and
129

legsl representation free.

In sunmary procceédings proseculiednin a justice of the eace court
or @& burgh court, the acoused is eligible only for legal :dvice.13°
ihere a summary prosecution iz to %o t-ken before the cheriff and the
accused is in custody, the accused is entitled to legal zid until the
conclusion of the pleading diet and this includes legal =id in conne-
ction with any application for bail u» to and including this tima.131

Legal aid is also available to cover any application fo- review or
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appeal of a bail decision.132

“here a plea of guilty is tendered legal
aid continues until the last diet fixed for disposal of the casel33
The accuscd,while legal aid continues, is entitled to legzal advice

ab ut bail and to have any application for bail made by & legal repre=-
sentative.

Apart from these circumstances, to obtain legal ald the accused
must satisfy the court that the grant of legal aid is in the interests
of justice and that he is financially incapable, without hardship, of
paying for his own defence.134

i) Legal in sole: roccdure

In solemn procedure the zccused is entitled to legzl aid until he
is admitted to bail or coimitted until liberated in due course of law.35
The accused, thersfore, always has acces: to legal advice about bail and
may if he wishes be represented by = sclicitor,who if nccessary will
petition the court for liberation on bail. Legal aid is also available
to cover any application for review or eppeal of a bail decision4135
Apart from these circumstances, to obtain legal aid the accused must
satisfy not the conditions relating to the interests of justice hut only
financial eligibility. Once the accused appears before the lligh Court

of Justiciary he is always  -ntitled to legal aid if he s:otisfies the

financial conditionsd 37

Legal aid is not available to an accused appealins against conve
iction or sentence, either in summar or solemn procedurey unless it
appears to the Supreme Court Committee that the accused has substantial
groundg for taking the appeal and that in the particular circumstances
of the case it is reasonable that he should receive legunl aidJt38 1f
lezal aid has been granted in earlier proceedings, the finangial

condition is considered satisfied. If legal aid has not previously



been granted, the finencial conditions must also be smtisfisd.139

Bail granted by the »olice may be found by the deorosit of money
or an article of walue to cover the amount of bail, “he deposit may

140 or by the arrested person. 1L is arguable

-be nade by a surety
that bail nay also be found, by the creation of an oblization %o pay
over the amount of bail f the accused fails to apesr on the appointed

Aoy e ‘he form of bail to be accepted in a particular case lies in

142

the diseretion of the policae.

It is provided thot in cuwmary procedure bail im to be inter-
oreted as including any pledze lodged by or on behalf of the accused
a3 gecurity for his attendanece in ceurt.143

Bail may be found by consignation of money, ccunl to the amount
of bail, with the clerk of the courts This money o be consigned by
the acecused or by a third 1axﬁy.144

Alternatively bail may bo found by e third rarty signing a bail
bond aa ceubtioner and surotr.145 A bail bond 'ig not o mere private
ingtrument, it is a bond of judicial description”.146 The standard
form of a bail bond is re zuduced in Appendix I, “he only
reacon for which a person poy be rejected as cantioner and surety is
if the clerk of the court is not setisfied that the rerson has

147

sufficient financial means to cover the sum specified in the bond,

91.
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f;;;l Bail in solemn procedure

The only way in which bail may be found in solemn procedure is

by a third party sizning a bail bond es cautioner and surety.

Conditio hich ; =) 0
In general the only condition which is attached to bail is a
condition requiring the accused's appearance in court. Despite the old

1481& which bail was granted in conjunction with a

precedent of Symmons
residentiel condition and a condition relatinz to the provision of a
guard for the accused, the courts have n-t used their discretin to

impose additional conditions to bail. Even whére lezisletion appears

149

to grant a limited power to impose c¢ nditions the courts have not
taken advantsge of such power. Compulsory conditions are, however,
attached to bail by the Criminal Justice (Scotland) Act 1949 5.27.
Under thig sectionjsvhere a person remanded for an inquiry into his
ohysical or mental condition is granted bail, conditions releting to

willingness to undergo examination, and attendance for examination are

imposed in the bail bond. 150

(52 Forfeiture

The penalty attached to breach of & bail condition or failure to
appeer in court is forfeiture of bail. 151 The court mgy in addition,
however, grant a warrant to apprehend the accused. 152

‘then bail becomes liable to forfeiture, the usual practice is for

the court, on application of the Crown, to forfeit the bail. In
153

it was held competent for a sheriff to forfeit
bail after the prosecutor had deserted the diet pro loco ¢t tempore

and it was remarked that this was a common procedure in the High Court.
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The High Court of Justiciary may also forfeit bail at a diet fixed forx
& heorin: on the relavanoy.154

In forfeiting the bail the court, if necessary, may also grant
a warrant of recovery of bail from the cantioner.155 The cantioner may
apply to the court for time to pay but may become liabl'e to imprisonment
if he fails to pay within the time grented. The court, however, instead
of ordering imprisonment for failure to pay may allow recovery by civil
dili;ence.156

Objections to forfeiture may be made, but the -nly zround of
objection entertained by the court:sy ies the improper citction of the
accu;ed.wT

A ganction, additional to forfeiture and rearrest, exicts in
relation to bail sranted paending appeal against conviction or sentences
Ag we described above,158 the court may dismiss the appeal £ the
accusaed falls to appear.

The question whether an accused who failg to appear may also be
held lisble for contempt of court was ralsed in mm.ﬁg
In this cese the accused, a youth of seventeen, was charged on a
summary complaint and was cited to appear in the sheriff court. He
failed to appear but appeared after notific:tion at the adjourned diet.
He explained that h: had failed to appear because he had not reazd the
citation and his fsther had forgotten to remind him of th:e date.
Althouzh it was held that the conduct of the 'ccused did not disclose
a wilful defiance of the court and did not amount to contem t of court,
Lord Justice-General Clyde was of the opinion that in obther circume
stances the accused's failure to sppear might amount to contempt., It
was argued before the court that although the Summary Jurisdiction
(Scotland) Act S.33 provided thut the failure of a witness o appear

could be treated es contempt, no similar provision was made in regard
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to the accused. In the casc of the accused it was provided that a
warrant for his spprehension could be issued. The Lord Justice-General
took the view that the failure of the court to issue a warrant did not
prevent the court from considerins the charge of contemnpt. He stated,
however, that the issue of a warrant of anprehension wes an extreme
neasure which was not always arpropriate.160 It is arsueble, therefore,
that if a eourt has taken the step of issuins e worranbt, a prosecution
for contempt might be considered incompetent.

Some countries have crectcd a separate offence of failure to

! This has the advantsge of clearly

appear on the appointed day.16
proscribinz the conduct which the lew wishes to deter. The use of
contem >t of court as e deterrent against the accused's failure to

aspear hag other disadvantases, not lesst the technicalitiés surrounding
the law of contempt. /inother @ifficulty is that the ~ssence of contempt
ig not the failure to appear but the feilure to obey an order of the
court, that is the citation.162 Citation of the accuped for txial,
however, may not occur until uafter the relesse ol the accused on bail.153

Prosumably, therefore, if the accuged absconded hefore lawful citation

he could not be held liable for contempt.
A) Hecal £ Morfe

Prior to the Criminal Justice (Scotland) Ach 1949, the courts
had no power to refund bail which had been forfeited, thoush it was
nogsible for the accused to apply for a suspension of the sentence of
forfeiture.164

It was provided, however, by the 1949 Act 5.44 that any court,
if satisfied that it is reasonable in all the circumstances, might

reca1l its own order of forfeiture snd direct that bail money be



refunded. This decision of the court is final and is not subject to

review.

BAIL ALFUSEDS PRU-TRIAL CUSTOUY AND COMPENSATION

Under the statute of 1701 a right to be admitted vo bail
existed in certein circumstonces and it was competent under this
statute for an acoused to sue u magistrate for damas s in respeet of
an alleged breach of this z'i;:rr{;.‘ts5 Under the 1388 /cl, however,
adnipsion to bail is discrebtionary and such an action iz no longer
competent.

Under the Crown Proccedin s Act 1947 8. 2(5), no liebility
abtaches to the Crown in respect of judicial acts und this includes
ary wrongful detentions A judze is also protected Irom personal liab-
111ty for acts done in exercise of his judicial ducy.

In summary procedure a2 judge, other than a sherilfl, might be
found lieble in damages in some circumstances. To be successful the
person suing must prove that he has suffered imprisonnont as a result
of some proceeding, a.c'i;, jud.gament,' decree or sentencc cnd that the
proceeding etcey, has been quasghed. He must also prove that the
proceeding  etes, was taken maliciously and without probable cause.
jome defences are apecified.166

tefusal of bail by the police does not ground ary action for
demages for wrongful imprisonment or any other claim srising from a

refusel to liberate.167

95
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2) C ti for L Cust

aj I io
Some legal systems have thought it equitable to provide monetary
compensation, in some circumstances, for loss suffered by a person who

168

was imprisoned before trial but acquitted of the chorse, No such

provision exists in Scotland.

For those accused who are convicted, time spent in custody before
trial, may be taken into account by the court when considering
sentence. The Criminal Justice Act 1967, S.63 of which applies to
secotland, obligzes a court in pessing sentence of irprisonment o
detention in a Youns Offendsr's Institution, to have regard to any
tine spent in custody by the accused awaiting trial or sentence.

Unlike th2 equivalent Lnglish provision, however, fime spent in
custody is not automatically subtracted from a sentence but may be

gubtrechbed at the discretion of the court.

Release on bail is not the only ﬁay in which an accused may be
raleaséd pending disposal of his case,.

It is provided by statute169 that where the nolice have power
to beil an arrested person they also have the power to liberate that
person without requirinz bail in eny form.

With possibly a few statutory exceptions:To the courts have the



power to release an accused without bail and merely cite him to
appear on the appointed day.

Release without bail, however, presents some procedural diffie
culties in solemn procedure which de not complicate release in summary
proccdure. The complexities referred to arise because of the potential
difficulty of serving the indictment on an accused. The preparation
of the indictment generally takes some time and it is not ususally
prepared before the uccuged is committed until liberated in due
course of law which is the procedural stezge at shich many accused are
liberated. To facilitate the service of the indictment, which is
vital to the success of the prosecution, the accused is recuired to
elect a domicile of citation before he is released on bail. Service of
the indictment i1s competent at the domicile of citation,171 and this
gvoius the difficulties of servins the indictment when the accused has
changed his address or has abscondeds In summary procedure, i1 the
accuced is in custody, the complainy must be gerved on him beforse he

172

is asked to pleads In most cames, therafore, the complaint will
hav: been serVea before the court considers bail and wossibly liberates
the accused.

Another mlternative to bail is liberation under a2 fixed penalty
but this method of relesse is compotent only in summary procadure.173
Under this form of liberation there is no requirement to find a
cautioner or to consign any sum of money. In addition the court's

discretion is restricted in that the maximum penalty is 1limited to

the suw of 10 poundss

97



THiL Pl=DISPOSITION RuULEASS OF UITLDREN

Since the implementation in 1970 of part III of the Social ‘‘ork
(Scotland) Act 1968, children who commit offences are not generally
brousht before a criminal court. The 19638 Act introduced new
nachinexry for dealing with childraATfh need of commulsory measures
of care. According to the philosophy behind this /Act, the commission
of an offence by a child is merely one indication that the child is
experiencing ddfficulties and is in need of help. The Act provided
that each local authority must recruit lay persons to fom a
children's panele Th: new system of children's hearings which was
set up is staffed by three persons drawn from the panel. Yrovision
was also made for the appointiment by each local authority of an
officer to be known as the vreporter. This officer has very wide
povers including the power to docide whether a child should be referred
to a children's hearings The children's hearing is intended to
consider all the problems of the child and to wecommend a disposal

in the best interests of the child.

‘then a child is arres::d, with or without warrani, a report must
be made by the police to both the appropriate prosccutor and reporter.
fn suthorised police officer has the power to release wuch a child
unless the charge is homicide or other grave crime; or it is in the
child's interest to remove him from assoeiation with any reputed
criminal or prostitute; or the officer has reason to believe that
liberation would defeat the ends of justices Liberation may be granted

on the child, or his parent or suardian, enterin: into sn oblisation

98,
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promisinz the child's attendance at the hearing of the charge.
Alternatively liberation mgy be granted on the child, or his parent
or puardian, finding bail to eon amount that the officer believes will

76

secure the child's attendance at th: hearing.1 Police powers to
liberate children are wider, therefors, than their »>owers to liberate
adult offenders conferred by .+10 of the Summary Jurisdiction
(Scotland) Act 1954

In cases, however, where a decision isg teken not to proceed with
a charge, the child iz not automatically entitled to his liberation.
The detention of the child nay be continued to enable the reporter to
decide whether the ghild should be referred to & hearinz on some other
grounde If the reporter believes custody to be necessaxry, the child's
detention will continue until the hearing. o provision is made for

congideration of an application for release but a linitation of T days

177

ig pleced on the period of detention.

‘hen a reporter considexs that a child who is in custody is in
need of compulsory messures of care, he must whenever practicable,
arrvenge a hearinz to git on the first lawful day after ocustody. If,
howevery, the hearing is unabie to dispose of the casc detention may be
contimued for a period not excceding 21 days if the hearing is satise
{ied that detention is necessary in the interests of the child, or if
the hearin: has reason to belisve that the ehild will sbscond during

178

investigation of the case. On cause shown a further period not

exceeding 21 days detention may be authorised on upplication by the
179

reporter:



100.

If a child not in custody falls to appear before a hearing,the

hearing may issue a warrant of detention for e maximum of 7 days and

80

this is authority for br¥ingins the child before the hearing.1 If the

hesnring is unable to dispose of the case and has reason to believe that

tlie child will not appear when required, detention mr be anuthorised for
15 On cause shown, this neriod may be
8

o eriod not exceeding 21 dars.

ra

extended for a further period not exceeding 21 days.1 The hearing,
in order to obtain further information,may require o c¢hild to attend ox
reside at a elinic, hospital or other establishment for a period not
exceoeding 21 days and a warrant of detention may be issued for this
183

ournose.

An appeal against any of these detention decisions may be taken to
the sheriff.184 In limited circumstances, an avpeal by stated case to

: . : 1 3
the Court of Sesgsion is also possible. 85 Ko further appesl is

compnetent.

Ch an Brousht Befor Shexrif

ithere a child and his narents do not accept the grounds of
referral to the hearing, the ccse must be brought before a sheriff for

136 This

a finding as to whether any sround of referral is established.
is a civil not a criminal nrocedure. If the child fails to attend he
nay be arrested and detained until the case is determined. No provision
ig made for consideration of any application for role se but the casge

mgt be determined within 7 days. 181

An appeal may also be taken to a sheriff egainst any decision of a

88

hoaring. 1% If the appeal is taken against a warrant of detention there

is no provision for interim liberation of the child. The appeal,
however, rmst be determined within 3 days or the warrant cezses to have

effcct.189
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ecuted in the Cr C

It is still competent, on the instructions or =2t the instance of

190 1t sueh

the Lord Advocate, to rosecute a child criminally
prooccution is comparatively rare. In the event of a criminal pros-
ecution the general provisions which were described above, regulate
bail. One difference in procedure, however, is that a child not

libernted on bail cannot be committed to prison but must be committed

Q2
to a place of safety191 chogen by the local authority.1’“

L—-‘!
3
o
o
o
D

There is no provision for legal aid or representation at the
haaring.193

Legal aid may be grant:d in respect of any procecdinss before the
sheriff, if the sheriff is satisfied that the grant of legal aid is
in the interests of the child snd if financial conditions arc satise
fied.194 ‘there an appeal is tcken to a sheriff aegainst a child's detene
tion before disposition by the hearing, legal ald is available without
inguiry into financial resourcas-195

With the additional condition that substantial grounds for appeal
mast exist, legal aid is available in respect of any appeal to the

Court of Seaaion.lgs

Although the amount of work involved forc:d us to exclude from
our research the operation of the provisions which regular: the release
of children, we consider this a subject worthy of research. lie have
included a description of the relense provisions,not only to zive a

comorehencive account of this crea of Gcots law,but also because they



represent an unheralded example 5L the abolition of bails It is true
that boll may still competently be jiven by the police I the child
is ~rested,but beil has in effect been abolished for children who
are detalned bul who are not te be prosecuted in the criiiinal courts.
In 51 co of bail the Joeiml lork (Scotland) Act attenpts to s:feguard
the ¢1ild aguingt pre-disposition custody by imposinz sirict time
linits on the length of custody uad by providing machincrs to facil.
itute a speedy appeal to the sherifl againgt detention. .z the
availablility of legal aid is limited, however, thers is no suasrantee
that tho child or his parents will be aware of or understrnd the

agpaal srovisiona.
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"Thus the problem of officicl formmlutions of rules mnd rights
becomos complexs Ffirat, as to formulations already present, already
existent? the accepted doctrine. -hexe, I repeat, one 1ift: an eye
canny nd skeptical as to whether judicial behaviour i: in f et
what the paper rule purports (implicitly) to state. One seais the
real practice on the subject, by study of how the cases do in f.ct
eventuate. One peeks to determine how far the paper rule is real,
how far merely paper. One seoks an understending of sctual judicial
behaviour, in that comparison of papor rule with practice; one
follovs also the use made of the paper rule in argument 1y judges
and by counsel, and the apparent influence of its official sresence
on decisionse One seeks to dztermine when it is stuted, but
ignoredy when it is stated and followedy when and why it is
ex recaly narrowed or extend@d or modified, so that a nev paper
rule is created,"”

- Llgwellyn |
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Iv
BAIL IN PR/CTICE

THE RE..ARCH PR0JECT

The legal provisions rezulating bail were described in the ;revious
chapter whers we pointed out that the law does not give a serson in
cuctody any right to be relesaed on buil pending court « pearsnce. The
only right conferred ig the right to ask for bail and to have this
requent considered. Statutes duline in detail the circumst nces in
which thia latier richt upplies but givos unfettered ddscretion to the
police mand the courts to grant or roafuse ball in any cass where they

are outhorised to consider this request.

ivery year the exercise of the legal discretion of the police
and the courts results in the dotention in custody of thousends of
persons until the date set for their appesrance in court, It is
possible to ascertain the number of persons detained in prison
before trial from published criminal utntistlcaz but the figure
for police custody is not publicly available. HNothin: was known
aboul the exercise of this legnl discretion except that in certain
reported caaml3 the judgus had indicrted various circumst nces which

they s:id might pecsuade thea to grant or refuse dails To remedy
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this we resolved to study the ball decisionemaking of the police and

the courts.

Decisione-making may be studied at several different levels. It is
importent to draw a clear distinction between prescriptive snd
descriptive studies. In the former the aim o{ the researcher is to
croate an optimal theory or model of some aspect of decisionsmaking,
for exsmyle, how decisione ought to be made in an organisation given
certain defined goals. In the latter the resesrcher attempts to
describe some aspect of decision-maling, for example, how decisions
are resched in an organisation. These different approaches are,
however, apparently confused by some theorists. Thus we would categorise
the philisophical models of judicial decision-meking called by
3chubart4 the legal-norm? the legalufhcts and the legal-disaration?
models as prescriptive models despite the fact that the theorists
might conaider that they have described how judicial decisions gre
nades The models are properly categorised as prescriptive if as
Jechubert saids

"ihen the observed decision fails to correspond to the predicted
decision (the researchergs usually castigetes the court for having
(in this particular case) failed to follow the rulss of logic in
reachin- its decision. No attempt is mede to discover whother
Jndges actually do meke decisions in the mamnner prescribed by the
model." 9
It is our impression that although orgsnisational decision~making
theorists have tended to concentrate on the development of nrescriptive

10 the emphasis has been different among those

theories or models,
concerned with decision-making by law officials. Theorists interested
in this nrea have been more concerned with producing descriptive

theories and models and have been particularly intercasted in their

prodictive potantialo11
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There has been a great volume of research work related to the
general area of organisational decision-making. After surveying the
studies Jubenste1n12 identified three main foci, the decision, the
decision-maker and the decision process. “e belleve that this
classificationqay also be applied to research studies concerned with
decision-neking by law officials. -

Xuch of the bail resoarch haes been concermed with aspects of
decision-makings and because of this we think the studies can °
profitably be considered in the wider context of organisational or more
specifically legal decision-making,

There have been few atteunts in the bail studies at developing
prescriptive theories o~ models. The Vera "community roots" scale may,
however; be consgiderad as the first otep towards a prescriptive model
which attempts to identify the good risks when securins the appearance
of the accused is the sole aim of the ball systems The only other
attenpt, of which we are aware, to produce a preseriptive model was
made by Landea.1‘ Landes using mathematical logic has attempted to
evolve an economic model of an optimal’ bail system.

The great bulk of bail researc) has besen descriptive in character.
The revelations of these studies have generated many reforms and have
possibly inspired the development of prescriptive models.

In reviewinz the bail studies in Chapter II we noted that a great
deal of research was concernmed with ascertaining the [actors which
infiuenced the bail decision ani the success and conscquences of that
decision. This appears to have been the main focus of the research.

e are not familiar with any rescarch which concentrates on the bail
decision-maker but attention has beeon drewn to the fact that the person

who controls the bail decision may not be the judge but may be the
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bondaman15 or the prosecutor.16 Studies of the decision pnrocess have
been undertaken thoush perhaps incidentally to comsideration of the bail
decision, Suffet has certainly criticised the neglect of this aspect
and euphasised its importance when he studied bail decision-making as
a product of courtroom interactiun.17

Like researchers concerned with other legal systens, we thought
a descriptive study was essential as in Jcotlend the only information
about bail was vestricted to the content of the legal norms.

In choosing the focug of the ctudy we were influen ed by Schur
who hog craued that:

"o examination of substonce snd procadure in the field of
criminol law can be completely satisfactory, unless it tokes into
account the emergence (1largely through the informal inseriction between
individuals occupying the related roles that constitute the system of
crimina! justice, of workins patteras of sccoumodation to situational
imporatives and of routinized modes of everyday operation. Cuch
develooing patterns reflect or even generate a significant swount of
strain batween ideal and actuzl legal norms.” 18
Thig induced us to devote c¢c.nsiderable attention to the decision
rocesss @ considered bail not s the isoleted decision of one type
of oificial in one type of court but tried to describe bail decision-
making at all the different stoagec in the legal system at which this
matter wae considereds e hoped that this =opro8ch would give some
insights into decisione-maldng in seneral and bail decigion-making in
narticular, which other buil studics had not attempted, Aress of
interast opened up vere, for exam le, the attention miven to legal
norns abt different levels of decision-making, the extent of sgreement
about the importance of variables betwsen @ilferent officials, the
similarity of decision-making situations and the relative importance
of officials involved in the decision-waking situation. The different

decioion-meking situations are described separately and in considering

these we were,like suffet, interested in the patterns of interation
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between the various officials,who were involved in the decision-mzking
situ=tion. e were interssted, for example, not only in what informe
ation was available to the decisione-muker but in who supplied the informa-
tion and on #hose information the decision-maker relied.

Followinz the general treand in bail research, we Jecided that the
bail decision itself would be another important subject for investige
ation. This involved a considoration of what variables were likely
to produce a beil granted or r:fu ed decision. In this sssessment we
made the sssumption, that the decision could be exnlained by reference
to whot occurrsd in the decision-making situasion particularly the
information made availlable to the decision-msker. In exanining some
of the consequences of the bril dacisions,attention wi.s paid to such
issues as whether sccused were able to raise the money for bail, how
lcng per:-ons spent in custody, whether releszsed perzons & peared in
court when requested, and the final disposal of the case.

Although we zccepted that the ball decision mact to some extent
be infiuenc-d by the personal atiitudes and beliefs of the individual
decizicn-neker, ve made no attempt to explore this in the oresent study.
«e considered the decisionemakers ~nd other persons involved in the
decision-making situation, ther:fore, not as individuzals but as role

19

actorse



109.

SSULUG U> AR A 3uARCH PAOTCT

«hen we designed the rescarch we thought that it = ht be more
rovealinz to cut across the muin demarecation lines drawn by the law
nanely, bail in susmary »rocedure, bail in solemn procedure and bail
al er conviction, to study separately the different Dodiecs vested with
digeretions These bodies we identified as the court prosacutors, the
police, the burszh and justice of the rence courts, th sheriff courts
and the High Court of Justiciary.

e were able to study only one example of each bod; exercising
discretion as the amount of work involved and the ‘ime nvailable
prohibited a comparativ: study of similar bodies in diffeorent districts.
It was sossible to sdudy each bods in Ldinburgh which vas & convenient

regearch base and we, therefore, souzht persmisgsion to carrs out the

regoareh in that city.zo

University colleagues introduced us to various officials who were
in a osition to consent to the receuxch. The rescarch could not have
been un ertaken without official consent as bail netitions in the
shoriff court snd in the High Court of Justiciary are hemd in private
with mombers of the pregs and the rublic excluded. In aidition we
roquired access to a wide variety of confidential »apers ond recordas.
’ermigcion was readily granted $o allow us access to all papers and
records that we desired, and to attond the bail petition honarings in
the ariff court. We were, however, refused entry to the hearings

of the High Court of Justiciary om tho ground "that co lony as the



matter of ball is deslt with in Chambers, it appears essential to
exclude third parties who have an academic or statistical interest

4 Despite this refusal, we decided to contimue with

in the matter",
the »roject though we considered the exelusion from the I Court

of Jﬁsticiary as a considersble loss to the reseerch. In 1972 on the
appointment of & new Lord Justice-General, permission was again
souzht. On this occasion the request was granted and fortunately it
was not too late to include bail a peals to the Hipgh Court of

Justiciars in the research.

(2) “roliminary Fieldwork

Little orientation was required before beginnin: fisldwork
becouse of our legal training. ‘¢ found thet our familiaxity with
legal procedure and jarson was helpful not only in understonding the
practice but also in facilitatin: our acceptance by wariocus officials.

Initially we spent a mumber of weeks observing decisions in the
bursh and sgheriff courts and exagmining all the records and official
papers which were relevan. to bail,

Bacausge of our intercst in the decision-makint situation,
obscervation was the obviocus method of collecting the data we wanted,
Indeed, asz the decisionemaker was to a grest extent devendent on the
oresentation of verbal information and as no record was made of this,
observation was the only way of finding out much relevemt informztion.
Althouw h much of our data was collected by observation we were able $o
avoid or minimise the most common sourceas of distortion camsed by this
methods Firstly, we had no difficulty in observing the decisione-

makin: because, unlike many decisions, judicial bail decisions
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are nade in a formal setting. OSecondly, it is extremely unlikely
thot the decigions were affected in any way by our presence as
observers. Hot only were we silent and uninvolved in the decision-
malking, but in many cases the decision-maker was unawsare of our
rezearch interest. A third possible source of distortion was
minimised becsuse we did not attempt to gselect information from the
total amcunt of information available. Our intention was to record
all information made availeble to the decision-maker,though we found
it impossible to record systematically the subtleties conveyed by
tone of voice or gesturs.z

It became apparent during this preliminary work thrt we could
not observe the prosecutor or police making bail decisiong in the
sane way that we could obsarve the judge. Ve decided to exclude the
exercise of the orosccutor!s diseretion to grant bail from the
regerrch because of the difficulties of monitorins his decision in the
absonce of any formal decision-maizing situation. ‘e were nvorwmuaded
tow:rd: this exclusion,when it anpesred from the rascords,that the
arogecutor by-passed the police and the courts in only a very few
czses. Hoting, however, the apparent influence of the osrosecutor's
reprosentations on the decision of the judge, we naid particular
abtention to this in the research. Although it was posaible to
observe the bail decisions made by the policse, certain difficulties
lead us to the conclusion that there were advantages in relying on
record regsarch rather than observation, As we explain in Chapter V,
there w:s no forum for the congidoration of police bail because the
decision was nade informally after consideration of a written report.
In the absence of any forum,therc was a real possibility that we might

influence the decision or practice if we attempted to attach ourselves
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to the police decision-maker. In vies of this dangar23 and the fact that
we had =ccess to the written report on :hich the decision was bazed #e
did not attempt to observe the decisions in the sample,though we did
observe other bail decisions which were made while we were examining

the police records.

To ensure consistency in the recording of data we prepered
information sheats. These sheets, reproduced in Appendix 1I, were
deaigned to enable us to record wh .t happened in the decisione-making
situation and included oral and written information given to the
decision-maker.

Although we placed emphasis on observation 2 gr st deal of
information, for example, the time spent in custody :nd the delay in
raising bail could be obtained only from offiecial records or papers.

A considerable amount of time, therefore, was alsc devoted to
collecting this datza.

As observers we had the zdvantage of beins able to mix with
court sznd police personnzle. Although most of our questioning was
informal we did request z number of interviews which wsere granted. This
unstructured observation and discussion was a source of much
valuable informetion and many ideas. To allow us to mcke comparisons
and to use statistical technicues, however, the observation of the
decision-making situation and the collaction of d«t: from the
avuilable records was eppropristely structured.

In the followving chagters we describe in more detail the way in
wnich the research was structured to examine the differsnt decisione

maliin; zituatbona, the questions exemined and the results of the

study.
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v
LIB..AATIoN BY THA POLICE

B.FOAE PIRST COURT APPE.RARC..

"Some of the harmful
consequences of an arrest
can be mitig ted if the
accused has the opportunity
of being quickly released
from police custody”

~ Fricdlond !

The recent upsurge of research in various cocuntries concerning
bail and other pre-trial release procedures has focugsed on court
orncticess An arrested person, however, may be lisble to spend a
subectantial ceriod in police custody before his cose is considercd by
a courte 1In Jcotlend an arrested serson must be brousht before a
court within 24 hours but at the weekend this period inoreases to 48
hours ory, if a court holiday intorvencs, 72 hours.

In this chapter we examine the pacrtial solution to the problem
of police custody which hug been sdopted in .cotland, thut is, police
brile The legal provisions regulatine bail were described abeva.z
it may be recalled that the police have the power to gront bail only
to porsons who are to be tried before the inferior courts of summary

3 <lthouszh tho police may not ask for beil in sxcess of

Juriasdiction.
20 pounde, their discretion is otherwise unlimited by statute or
Conmon law,

Before describing the results of the study of police bail
dedision-making we attempt to place the subject of the research in its
osrocedural context by describing the practice adopted by the police

after they have arrested an asccused up to the time they consider bail.



A DESCRIPTION OF 20LICE PROCENUAS AFTi: AN ARREST

The usual proocedur: followed by the police after making en
arroat was to take the person to the appropriate divisional atation.4
Persons arrested within g definsd area around the central police

st ticn and women arrested alone were, however, taen direct to the
central nolice steotion. At the divisional st:otion the report of the
arresting officer was heard by the divisional serze .nt who decided
whether to proceed with a charse. Details of identity =and property
were then recorded. .ny address given by the arrested person was
verified, usually by a police officer asking confirmation from the
oucupants of the house at thoe address given. & charse shaet was
prepared by the diviesional serzeant on the basis of the faete given
by the arresting_officar. Az soon as possible aftor the relevant
information had been recorded the arraested person wig trunsferred to the
central police station.

Ags a matter of police practice the queostion of beil or other
form of liberation was determined only by the officer in charge of the
central police station. Buil wes generally determined at that
gtation by the duty sergeant "with the cognisemce” of the inspector.

On arrival at the central police station the psrisoner's property
was checked and identification 4 tails were entered in the book
recordin; arrests. Thereaftor the prisoner -as locksd up in one of the
cellse There was a possibility of delay before the divisionsal
gergeant was appraised of the facte surroundins tho offence boecsi:se
vorification of eddress and completion of the charge sheet by the
divisional force could take some time, especially whon there were a

munber of arrests. Until the duty sergeant knew the o facts he was
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not of course sble to make any determination about baile Very occase
ionally to avoid delay, a sergeznt would telephone for details and
nizht arrenge for bail before the reports arrived.

+hen an arrested -erson was taken directly to the central police
gtotion the nrocedure was the some as followed at the divisional
gtation. Delay, however, was avoided and when verifiying an address a
police officer might, if co ingstructed, inform the oceupants that bail
of & specified amount would be acceptable. The police said that
considerably effort was also made,on behalf of divigional pris nera
#ith insu. ficient money,by teleshoning and house visilts to contact

relativ.s or friends who misht  rovide money for bail.

IS JUBTECT OF TH. RES-ARCH

The research coverad all arrests made in the year 1972 by
Edinburgh City Policsos The mumber of arrests in which a charge was
made totalled 7328 This fizure included cases destined for the
gheriff and burgh courts, children's hearings and warrant arcrests
destined for courts in Emsiend and other parts of :cotland. Of these
cases, 3726 persons appeared in custody in the Ldinbursh Burgh Court
and these cases were priug facise eligible for police hail.6 Bail was
granted by the police in 824, that is 22 per cent, of the elizible
coses.

The research was desizned to examine the way in which the police
exorcised their statutory discretion by constructins a model of the
operative vuriables in b2il decision-meking and to consider the results

of the police decisions.
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THE RESEARCH NMUTHODOLOGY

In the course of preliminary fieldwork we found that the sources
of information aveilable to the police differed from those available to
the courts. The courts, in addition to some basic recorded information,
relied essentially on verbal infommation presented by the proseculor,
the accused's law agent and the accuseds lMost of the information
available to the police, however, was contained in the charge sheet.
This record drawn up by the police was, as far as the police were
concerned, & correct representation of the fects and it was on the
bagis of these facts that the police made the  decision about bails
Information which could be obtained from tho charge sheet was as
followsi- daste and time of arresti name of arresting officer; date and
time of appearance in central charge office; name and address of
arrested persons police verification of nume and addresss sex, date of
birth and occupation of arrested person; name of officer accenting
chargej brief account of the circumstances of the offence;
names and addresses of witnesses.

One obvious gource of information, that is, the criminal record
has not been mentioned. This is because the criminal record files
were not kept in the charge room and were not as a matter of practice
consulted by the smuthorised police officer when he was considering bails

Although the charge sheet was the basic source of information,
two other sources of information were aveilable to the police.

Information from these sources, however, was not readily revealed in

the records.
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The first source was informction advanced by the police themselves.
The chief constable had ziven certain directions relating to the amount
of bail required =nd the circumstences in which bail ousht to be
refuseds These directions were mede available to us und were taken
into account in the rescarch, It wae more difficult, however, to
determine when an objection to bail by an individual officer had been
nmade. <uch an objection wos recorded in only 2 casoes, but dthough
the police admitted that thie information was not fully recorded, it
wes still reg rded as a rarity. The objeetion, when it occured,
genarally related to some gpecisl circumetance surrounding the offence
which was considered to mce bail undesirable. .2 decided that as
these esnecial circumstances were in any event taken into consideration
by the officer deciding bail, the omigsion from the raocords of a few
spacific police objections to bail would not have any appreciable
effoct on the research results. Additional infor ation might also
be recuested by the officer mzkins the bail decision {rom the srrest-
ing officer, but this occurred generally only where the information
on th= charge sheet was considoer:d to be obscure., Lastly, it was
possible that the officer making the bail decision misght have additioc-
nel information from his own perscnal knowladge of the arrested person
or circumstances of the off:nce. although we were awore that jersonsal
knousledge, iike the orejudiccs of the individual dccision-makern might
ve important factors in a particular decision it was not feusible in
tho context of our atudy to attompt to colleet and nosess this
information.

The second source of information concealsd by the records wes
infoermation from the arrested person. here inform-ti-n from the

arrested person differed from the information on the charge sheet the
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police information, as one mizht expect, was accepted by the officer
considering bail. But if information given by the accused, for example,
about hig address was later verified then the chzrge sheet information
was changede For our purposes, however, some problexs were raised by the
coumon situation where the accused who lacked sufficient money for
bail was asked whether relatives or friends would provide the monaey.
As no record was kept of this, failure to have bail money raised was
open to more than one interpretation. The corrsct interpretation
might be that the person namcd by the arrested person was asked but
failed to provide the money, or that the arrested person did not name
enyone or that the police did not consider sranting baile In interpe
retin: the date which related to persons granted bail this ambiguity did
not arise because it was possible to obtain the information about the
provision of money from the bail receipts.

“e have described some of the difficulties inwvolved in basing
the study of police bail on record research. We had reserwyations
about observation also, partly because we doubted vhether observation
would significantly increase our lknowledge of the information
available, and partly because of practical difficulties, not le:st the
problem of ensuring that our presence did not influence the bail pro-
cedure and dacision,T Unlike the bail decision in court, there was no
public forum where information /as exchanged when the police considered
baile rom mers observation, therefore, we could not h:ove obtsined
information conveyed by telephone or from converszations outwith our
presences In addition the bail decicions mizht be made st any time,
day or nishte This and the problem of ensuring th:t our atteupts,to
witness any police questioning snd information g thering,did not influence
police practice, persuasded us not to rely om observatione. ¢ fovoured

rocord resesrch which seemed to give an almost equivalent information

yield and involved the fewest proctiecal difficulties,
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The relevint records were located in the charge office of the
central police stobion and because of this we spent a considerable
period of time working there. This helped familiarise us with police
procedure as prisoners were locked up and bailed while we were in the
charge offices Some time was spent discussing bail in general temms
with the different police officers and this inFluenced our ideas
about which varisbles to include in the model of police bail. It was
also possible, as the study was retrospective, to ask specific

questions about individual cases without affccting the result of

thase cases.

A clustering of bail granted decisions occurred in those cases
destined for londay and Laturday sittings of the burgh court. In
order to reflect the annuel percantagea of bail granted to bail
refused decisions,we collected a sample from all the errested persons
destined to appoar before Zdinburgh bursh court on two lMondays, two
Saturdays and three other weekdays. The sample included 92 cases in
23 of which bail was granted. The sample represented 2.5 per cent of
the cases elisgible for police bail in 1972,

For the murpose of the research the assumption was made that the
police did not make arbitrary bail decisions but granted or refused
bail utilising in some way the available information. The first step
taken, therefore, was to break down the information available to the
police into a nmumber of information items. Fourteen information itenms

were categorised as followsi- number of hours after arrest before the

next court (CTHRS); information relatinz to the circumstances of the
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arrosted person, th-t is sobrdety (SOBRIETY), sex (3u4), age (AGE),
address (ADDRESS), employed ( 11°), occupation (0CC)jy the offence
charged (OFFLNCE) and specisl circumstances surroundins the offence
(SPCIRCS) schief consteble's bail decision (CCOBI); police objcctions
to bail (POIOBJ); information sbout the availability of bail money,
thot isy the arrested person had sufficient money to cover the
stendard bail amount (MONAV.), had sufficient monsy to cover the bail
anount asked (iCNAVA), contacted somecne who provided bail money
(iHVAVD) .

Our aim wns to construct a model to illustrate the wgy in which
all or any of the wvariables, that is, the information iteus were
utilised. Drawing on our ex;orience of police pracbice we concelved
a nodel of police decision=nnliing as a certain flow of wariables which
muct be sntisfied before bail would be granted.

e considered, and rejected as inappropriate, various methods of
constmucting our model, for example, multiple regressicn esnd factor
analysis. A methodology which suzgested to us pome ottractive possibe
ilities was Guttman's scalozranm annlysit-g

The uttman technique has been developed and applied mainly in
the construction and develoment of attitude scales. The distinguishing
choricteristics of a Guttman scale are that the scale must gapisty - the
tests of cumlstiveness and unidimensionality. 4 simole example may
illustrate the logic behind the Guitman technique. 4An example of g
unidinensional cumulntive scale i & ruleres A ruler messures length,

& single dimension,and grades the units of lensth cumulstively that
is,aix inches is greater than four inches and both are sreater than
one inChe

An attempt to messure the attitude of a grup of persons tovards
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convicted peorsons provides & more sophisticated exauples In atteumpting
to construct a Gutbman scale the first tusk .f the ressarcher is to
menerate, on the basis of exsorience end intuition, a mamber of
gtatements which he thinks roflect different positions on the attitude
conbimmm. Such statements might range for example through (1) I
wald work beside a person with a criminal record (2, I would eamploy
a person with a criminael record in an unskilled job () 1 would employ
2 erson with ¢ criminal rocord in a responsible position (4) I would
invite a person as a friend to my house even if the per-on had a
criminzl record (5; I would mavry a person even ii the person had a
crininal record. If the researcher ie suocessful in constructing a
Cuttmen scale #ith the propertics of unidimensionalit; and cumulativeness
thon the pattern of responces f1om the group tested will fall into a
certain charpcteristic pattorn. Thiz pattern iz such that all
rospondents (or a2 sufficient nuaber $o satisfy the fosts specified

by Cuttman) if the¥ egree,for examplo,with stet ment (5, will also
ansver that they agree with statoments (1, (2), () =2nd (4).
Similarly rePpondents answerins thnt they asgree with statement (2)
will agree with statement (1, and if they disagre- with statement (3)
the will disagree with stetements (4) and (5)e Translating this into
the terms of cur fipst exawple this means that if a piece £ string
passes the 2 inch mark on & ruler but does mot pars the 3 inch mark
then we can predict that it passes the 1 inch mark but fails to

sase the 4 and 5 inch meria. One fmportant difference, however, ought
to be noteds The ruler is also an ordinal scale i lich means that 4
incheg ia twice as long as 2 inchese This does not asply to the
cattmen scale, ti¥s the conciusion ecmnnot be drwm tiet a person who
amrooy only with statements (1, amd (<) is twice as wroudiced ss s

wraon who asreos with stitononts (1) to (4).



Although we were not attempting to measure the police attitude
to bail, Guttman scalozran analysis utilises two procedures which we
thou-ht might be adaptad to construct a model of police decigion-

nakinge Firstly, Guttman ccalogram analysis arranges variables in an
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order of importance according to the number of cuszscs which feil or pass

gach individugl varisble. Jecondly, it fits in different variables to
rive at the pattern of varicbles which forms the best scale. This
scened basically what we were attempting to illustrate in the model,
that is, we were abttempting to identify the variables which influsnged
the bail decision and show thoir respective importence. e decided,
thorefore, to use the Guttman technique to find tie best fit pattern
when bail cieci sion ws3 the moast important or highest ordered variable.
Data cards were prepared for each case in the sample, Dutails
of identification, the fourteen information itoms and the bail
decision were ccded and munchad on each card. The Cuttman scalogram
anglyeis used,was the subprogran Guitman Jggle,bolken from the system
of computer programs called Jtgtigtical ’ackase for tha iogial
Sglonces (.:PJS).w The orogram ourds directed the creation of a
mmber of different scales ecch with the bail decision zs the highest
ordered varisble. Cutting points were chosen for the different
voriables to test various theories about the relatiocnshipof the
vsrigbles. For example, theorising that to achleve & ball granted
docision the arrested person had to be sober, had to huve a fixed

eddress and have regular employment, cutting poinbs for the variables

chogen to consftruct such a scale.
Regults with the different scales tested werz unimpressive and

all fell below the minimum Cs6 coefficient of scalability from which
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we concluded that no valid Guttman scale had been oroduced. To toke
into account a possible interactive effect in some variables we
recoded sobriety to take into account the effect of passage of‘tim9-11
A new varisble, money available for bail (MON/V) was also created.12
A mumber of new scoles were then programmed but the coefficients of
scalability were still below 0.6,

On reflection we decided that our preoccupation with the
coefficient of scalability was misconceived because the variables
based on the information items were not essentially cumulative in
character. <‘hat confirmation, therefore, was required 7 It ngy be
recalled that the model we conceived «as a certain flow of variables
all of which must be satisfied to realise a positive bail decision.
Yie were of the opinion thet to confirm the model,it was necessary to
create a scale which showed all the cases passing the bail granted
variable .ag also passing all the other variables in the scale, and
no case failing to pass one or more varisbles passing the bail grented
variable. Bearing this in mind we re-examined the scales which had
been generated. In one scale consisting of the following variablesi-
bail decision (BAILLIC), money available for bail (UHONAV), sobriety
(recoded) (3JOBRIETY), address (ADDRESS), special circumstences
gurroundin: the offence (S°CIRCS), chief constable's bail direction
(CCOBJ) and police objections to bail (POLOBT), all the cases passing
the bail zranted variasble also passed all the other variables, and no
case which failed to pass one or more variables passed the bail
granted variable. In view,howesver, of the possibly unreliable
coding of (POLOBJ) we decided that it was not justifiable to include
this as a separate variable. The reason for this was that the police

ob lection to bail in individual cases was almogt never recorded, =nd
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to overcoms this we had coded this veriasble on our cstimstion of when
guch objection was likely to have occurred, As our sstisation refle
ected the varisble special clircunstonces we consilered thal the onses
were more aptly coded under thet wvariable. This racoding did not
cause any signific:nt change in the ordering of tha dat .

The final scale, called .csle 4, from which ( ..CHJ) was

13 e have

omitted . is reproduced and explained in .ppendix I11.
extracted ta crucial pass/fall pattern froa Seale A an. t.is is
illustoated in Table I. Yo subnit thet Jeale - confimms our model

of police bail decisionemaking, It identifies the inluemation itenms
which were utilised by the polico in decidin; bsil ad illustrates the
wey in which the information itens were utilised.

If this confirmation is accepted,it follows thal the police in
deciding ball did not consciously or subconsciocusly zdd or sudbtract
wetashorical or even real poinis,but rather regarded Lhe )resence of
corbain variables as a prerequizite for, and justification of, the
grenting of baile Failure to £ind ons or more of the variables resuited
in a refusal of bail, oqual imporbance was apparently cccorded to sach
varicble, ixtraneous variables were digregurded, thioush it was always
pogsibic for a new variuable to be incorporated to foxn = new decision
patiarne

e are of the opinion that this fora of decision puttern must
be found in many other decisicn-naking contexts as it londs to uniformity
and quick decisions, relying as it does on almost mechanical epplication
of sottled critaeria,Pather than the balanoinsy end weighiing of cirousw
stancos for each individual case.14 e gaggest that the Guttman
fecimique can usefully be adanted in the menner which we have described

to verify such decision-askin: patterB8e. The Tultuman tuchnique can
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also be used to identify the operative variables in this sarticular

form of decision-making pattorm. It may be seen in Scale 4 and Table I,
th:t =11 and only those cas:s which passed the bail grunted decision
pasced the other variables. The variables in that scale mst be
accepted es the operative variables because, vhen other variables were
added or removed, the cases which passed the bail gr:nted variable no
lonser passed a.l.l. the other veriables. This is illustrated in Scales

B and C which are reproduced and explained in Appendix 111.15

To summarise: one type of decisionemaking patternmay be repre-
gented by a flow of variables leading to a positive decision. A
positive decision is depandent on the presence of all of these variables
and a negative decision is the result of the absence of any one or
more of these variabless The Guitman technique may be adapted to
identify the existence of such a pattern and the operative variablea.
Police bail decisionemaking wos exsmined and we found that it fell into
the pattern described, The operative variables were identifieds A hail
granted decision was found to occur only when money was available, the
prigoner was sober, the prisoner had a fixed address, there were no
special circumstances surroundins the offence, and there was no
objection by the chief constoble to baj.la.16 All these variables must

be consldered of equal importance.

Because of the subjectiviiy of the original sclection process and
our consequent inability to churacterise tho eases on which the model was

built as representative of the whole population;woe decided that the model



127,

must be subjecied to testing by a random sample of casea.17

The cases in the rendom sample weroe cxamined to see if they
conformed to the model, that is, to see if in all cases in which bail
was not granted at least one of the variables in the model was not
gatisfied and in all cases in which bail was granted all the wvariables
were satisfied.

The results of this examination ars set out in Table II. Table
II ineludes all the cases in which bail was not granted and i1llustrates
the varisble or werisbles which the case fuiled to satisfy to obtain
bail,

The cases in which beil was granted were also examined. It was
found that 11 casces satisfied all the wvaricbles in the model but in 2
cases baill was granted contrary to the models Both cases failed to
pass on the recoded sobriety variables A new codin; of solriety was
evolved to take cccount of these cases. The new coding specified that
where the sobriety (5 'BRILTY) variable was coded drunk and the money
available (M0N'V) varieble was positive and the hours before the
next court (CIII1S) variable was coded twelve or more, then the sobriety
coding equalled sober. The effect of this second revised coding was
to reduce the time span of more than twenty-four hours to more than
tselve hours where & person was drunk but had the muney available
for bails The regsults in Table II were not affected by the
introduction of this new coding.ie
The final model in the form of a diasram is reoresented in

Flzure 1,
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In this section four aspecets of police bail are ¢xamined. Firstly,
we consider the time spent by bailed and non-bailed perxsons in custody

and the conditions of that custody secondly, bail money thirdly, the

success of bail ahd lastly, the practice of withdrawing bodle

This description of time spent in custody was bused on the
second, that is, the random sample because the original asample was
weishted in favour of weekend arrests and accordingly could be
expyaected to give an unrepregsentative picture.

Pigzure II illustrates the real time spent in custody, from the
time of arrest to the first court aspearance, by accused vho were not
released on baile Also represcnted in this figure is the potential
time which the bailed accused would have spent in custody if bail had
not been grant:d. The average resl time spent in custody by the
non-bailed cases was 14.6 hours and the averase potential time spent
in custody by bailed cases wus 3)47 hourss The averaze vial time
spent in custody by the bailsd ¢ cpes was 10.7 hours. This compar-
atively long time may be explained by the fact that a larse mumber of
accuscd had been drinking or were drunk when arrested. The police
were rcluctant to release on bail someone who was still under the
influence of drinke In addition delay sometimes occurred while the
police contacted relatives or friends of the arrested person to infoms

them that money was required. .omc time may also have clapsed before
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relatives or friends, who were willing to supply the money, were able

to bring it to the police station.

FIGURE II

Time Spent in Police Custody Before First Court Appearance

Number of cases

Mumber of hours before first court appearance

Potential hours
spent in custody

by bailed cases

Hours gspent in custody
by non bailed cases

From this it appears that a bailed person did not on aversage
enjoy any great advantage over a non-bailed person in relation to the

real time spent in custody, as the bailed person spent only 4 hours



less in custody than the non-bailed person. But as the notential time
to be suent in custody by the bailed group greatly excceded the
sotential time to be spent in custody by the non-bailed group, the

gront of bail saved the bailed person from a period of custody much

lonrer than 4 hours.

Before being locked up in a police cell an arregted person was
required to hand over =11 his property to the pelice. The police also
removed belts, ties and uny other article which they considered might
be used for self injury or as a weapon.

{ha three-storey cell block was adjacent to the charge office
and consisted of 4 cells which were able to contain us to 60 prisoners.
wome attempt was made to segregete the prisonera. Although children
ouzht to be detained in a place other than a cell, lack of alternative
accommodation usually meant that children, though separated from the
rest of the prisoners, were locked up in one of the msugller cells. For
female prisoners there existed a specimsl cell which could be opened
by one key only end this key was alwaye held by a women. This cell
woes snall with a slightly raised wooden floor and,apart from toilet
focilitieay, was completely bare. On the same level ther: were two
commmal cellse These cells hud fitted benches round the walls,
heaters which were supplemented by hot air vents and a toilet open to
public views One cell was used to contain burgh cou't prisoners and
the other C,I,D. prisoners, destined for the sheriff court., The base-
ment cells had concrete floorsy, no heatin: and felt damo and very cold.
The police admitted that obstreperous prisoners sometimes had their

Jjackets, jumpers and shoes removed 2nd were locked un thore, 1iterally
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to "cool off". The cells on the top storey were provided with beds and
bedding. These cells were generally used for overnight prisoners but
were sometimes used during the day. Only sober and noneverminous
prisoners were allocated these cells. [he drunk and vagrant prisoners
were given instead a rubber pallise on the floor of the appropriate
communal cell. A cell was reserved for persons arrested for driving
offences involving drink or drugs and these prisoners were allowed to
gleep there until they regainsd their sobriety. Another cell known as
the "hospital" e¢ell was larger than the other cells to allow, where
necesgary, the presence of two escorts to jpuard the prisoner,

The police ghowed us a printed notice which described the rights
of the prisoner. The notice gtated that writing paper mmst be supplied
to the prisoner on rcquest and that he was entitled to send a message by
letter or telephone to a relative or friend, or in appropriate circe
umstances, to a foreign consuls It also stated that the prisoner,
subject to police consent, might be allowod a supervised visit by a
relative or friend. Information about bail was also given and the
notice stated that:

"If you wish to ba released on bail you should notify the officer
on duty. If your cose is one in which bail can be granted, he will, if
necesgsary, scnd a message to your friends for the amount of baile hen
bail is lodged you will be liberated and will be advised of the time and
place fixed for your appearance in court."

e were informed by the police that this notice was displayed in
the cells, hile inspectin:; the cells, however, we commented on the
absence of the notice. The police then stated that the prisoners
usually tore down or defeced the notices.

To encourgge good order the police allowed smoking and were

usually willinz to purchase cigarettes or news agpers for the prisoner

out of money from his property. The prisoner did not, however, have to

buy his own food, ' &S meals from a commercial caterer were brought in

133.
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three times a daye

“hotograshs and fingerprints were taken of those prisoners who
wore to sopear in th: gheriff court but not usually of »riscners
degtined to appear in the burgh court.

On the mornings when the courts were sitting,the irisoners
swaiting appearance in the burgh court were brought directly from the
police cells into the bursh court. The prisoners who were to appear

in the sheriff court were t:zlien under escort to the celle balow the

gsheriff court.

Until about ten yesrs ago it wes not uncomm:n for the police to
grant liberation on the deposit of ‘8ome article, for exemple, a wateh or
a: ring equivalent in value to the amount of bail set. Although still
legelly competent, in practice such articles are no lonser accepted.
Liberation on bail is now granted only on the deposit of a sum of money,

The amount of money recus-ted is in the discretion of the officer
granting bail but his discretion is bounded by a statubory maximum of
20 poundse In examining all the cases in 1972 in which bail was granted
only one case was found which violated the statutory marimum. In this
case 5 pounds was deposited as b2il for an accused charged with four
offencees of breach of the reices There was some susrestion that esch
offence had been assessed separately although it is not within the state
utory regulations fto excred the maximum in this way. foreign currency
may sometimes be acceptable to the police and in one case French francs
to the wvalue of 15 pounds were accepted. Chegues, however, were not

accepteds In addition to the statutory maximum, the chief constable had
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fixed the amounts of deposit which he considered approsriate for the
various offences. Althoush these anounts ware not absoclutely binding,
few cazes were found where bail was fixed outwith the suggested amount.

The scule laid down by the chiefl constable is shown in Table III,

PABLE IIX

Bail Amounts decomnended by Chief Constable

Beil amount Bail amount

N
Cffence (in oovnds) Offence (in pounds)
Agsanlt fzifling 3 Games of hazard 1st offence 5
Jlore serious to injury ) 2nd offence 10
-erious 10 dalicious damoge according
Breach of the eace 5=-10 to damaze maxe 20
(ithin football/rugby ground 10 Indecent conduct, exposure
uisance 5 1st offence 5
Srunic and incapable 3 2nd offence 10
Lrunlc and disorderly 5 Progtitution 15t offence 10
Urunk in charge of child 5 Znd offence 20
Urunlz in charge of pedal cycle 5 Public “ork Dyolaws 1
Trespass () ict 2

Considering the cuses in both semples,we found that in all but 2
cuges in which bail was granted the deposit fell within the recommended
scales The averzge amount deppaited was 5 pounds and 78 pence. Despite
the low amounts requested for release on bail, only 5 por cent of those
cnges released on hajl were alble to pay the money out of their property.
In 75 per cent of the cases the money was providsd by relatives or
friends. Fiure III fllustrotes that of those arrested,18 per cent hed
no money at all und another 40 sor cent had under one pound. 4 mere
18 per cent had the money to pay baill at the recommended amount,

Three main questions are raised by these figures, Mirstly,

whether the requirecment that money be pledged prevented the rselease of
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impecunious persons. Secondly, 7hether the sums of money required

were too high or too low and thirdly, whether the money requirement was

an effective inducement to promot released persons to appear in court.

It is apparent from the decisione-making model constructed with the
help of Guttman scalogram analysis that the pon-availabilityof money
srevented a considerable mumber of persons from obtainin: bails Scale C
ghows that when the availabilits of money varisble w s removod from the
scale an sdditional 11 (12 per cont) of the ¢ s2s nassed all the
remoining Varimbles.21 <hen the new coding of sobriety was incorporated
into the model the number of additional cases vassing, as -cale D ghowsy
incre sed to 15 (16 per cent).22 In the second scmble no cases failed
on the availability of money v-riable alone. 3But usins thie new sobriety
codin: 5 (7 per cent) of the cascs f£ailed bocause of the non-availability
of money. From this we estimate that by abolishing the regquirement that
monay be pledged, the number of cases r leassed would be increased by
about 50 per cent which would incrocse the release rate from pp per cent
to about 40 per cen.. The number of cases detained in custody would be
decreaged by about 15 per coent.

In addition, the abolition of the money requirement would reduce
pelice work by relieving the police of duties connected with buil
recoipts and more importantly by renderin; unnecessary the police

efforts to obtzin money from the reolatives and friends of the arrested

PETHEON

The police,in followin: the amounta of bail suggosted by the chief

137.
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constable, appeared to base the amount on the seriousness of the offence
rether than the financial means of the individual accused. The police
egtimation of seriousness, however, in 31 per cent of the cases in the
two sam les exceeded the penalty imposed by the dbursh courts In 27
per cent of the cases the money required by the police and the court
penclty were identicals. In only 23 per cent of the cases was the sum
requested by the police less than the court penalty. {The remaining
19 paer cent of the cases were not included because final disposal did
not occur at the first court aipoarance.)

The amountse of deposit requ-sted by the police seemed very low
in comparison with bail amounts in other countries. [Hevertheless in
nany cases the amounts exceeded or equalled the disposition of the
burgh court. The amcunts appeared even more incongruous when they were
compared with the bail amounts set in the sheriff court. ¥e found that
the amounts of bail requested by the sheriff were linked to a rough
tarif{ of seriousnegs of offence but were also linked to the individual
meong of the accused. The police tariff, however, did not roflact the
shoriff court practices This lend to some stranze results for example,
the sheriff in one cuse asked £ or bail of 20 pounds from an accused
churged ¢ith attempted murder, and 5 pounds or less was asked in many
cz eg where theft by houssbreaking was charged. In the police tariff
recommended by the chief constable, however, 20 pounds was the sum

laid down for s saecond charze of srostitution and a refusal of bail

wes rocommended if the offence charged involved dishonasty.

In view of the poverty of many of the arrested sersons apearing

in the burgh court,it is arsuable that the threat of  rfeiture of
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even very small amounts of money may be an inducement to come accused
to appesre Such an argument slso gains some support f{rom our finding
thot in a greet number of cascs the forfeiture of bail was likely to be
nore severe a penalty than the court disposition. ‘e do not, however,
even at the police level, support the view that money bail is an
inducement to appear. VYe are of the opinion that for those persons
who have no intention of appearing in court, the lear of forfeliture
of » gmall sum of money will not doter them,if thoy .re not deterred
by the Tear of rearrest and unishment for the orizinal coffence. 4ny
cbjection based on the fact that tho disposition of the court may be
loss severe than the forfeiture of bail may be counterced by the a-gumend
that although this was a findin: of our research it is unlikely that
the ccused could be aware of thislnoaaibility.23

There was also some evidence %o suggest that becauze the amounts
of nolice bail were high in comparison to the court dispositions, this
acied as a disincentive to officials to follow up cases in which the
accused did not appear in court. Indeed the police admitted that
occasionally in circumstances whers the offence of bein: dmnk and
incapable was charged,they infor ed the arrested nerson that If he
baid the money for bail but did not ajpear in court, the money would
be forfeited and that would probably be the end of the matter., We
found that of the 40 bailed sccused failing to anpesr in court in 1972,
a warcent of arrest was issued iIn only 14 ceses. In the remaining
cages no action was tsken othor than forfeiting the moner deposited as
police bails

The money requirement in police bail is in no w vy comparsble to
the fom of compulsion built into the inglish surety gysteme The

money f{or the deposit was accepted from eny person including a coe
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acoused,without regard to the roliiability of the person advancing the
money or his rolstionship to thoe arrested serson. Indesd the money
advanced by relstives or friends was in some cases Suken by the

& reated rersom who signed $he bnil receipt in his own name, Lven in
cosne where the receipt was sisned in the name of a jerson other than
the arrested porson, that serscn hes no lagal duties or cwers to
compal the arrested person's attendance in court.

There 1o very 1little evidence to indiecate whether a hish appesre
ance rate would de maintained e¢ven in the absence of a money requirement,
Although police hawve the statulory power to releage porsons without a
money deposit, this power wes very rarely exereised, In only 9 (less gnan
0,003+ per cent) of the cases where bail was competent was a person
releqsed on his own words The mmber is too small to Lase eny prede
iction about the succass of an cxtension of this form of release but
in @1l cases the individuals 2id appear when required in court.
Succegsful relesse without money in other cas gy, for oxannle, those
apperring bafore the sherlff ecourt camot easily be used to gauge
police succesns, because so many of the burgh court coges were setty

offeniders charged with offences coumittod while under the influence of

aloohol.

The criteria of success of bail is not limited in cotland to the
appearence of the bailed serscon in courte Success also depends on the
rela sod person not committing mnother offence while on bail.

+hen mzasured by the numbor of bailed persons o pesring as

directad in court, police bail w:s successful in that nly 40 (4.8 per



cent) of those released failed to appears Teble IV illustrates the
tyoes of offence for which bailed persons failed to ajpcar and the

amount of bail forfeited.

TABLE IV 24

Baill Forfeiture t Types of COffence and Amount of Bail

lotal forfeited Avorage forfeited

Of fence Noe of cases (in sounds) (in pounds)
Irunl: and incapable 22 56 3
Broach of the peace 14 70 5
I’iwi‘t 2 1 0 5
Licensing (3) Act 1 5 5
Agssamalt 1 15 15

TABLE V

Bail Forfeiture t Uignatories of the Bail .leceipts
B e e ]

Tunber of cases

Beil receipt signed by arrested person 22
Bail receipt signed by relative 9
Bail roceipt signed by other person 6
Beil receipt signed by co-sccused or relative of

co-accused 3

Table V shows that over 50 per cent of the individuals vho failed to
appear were bailad in their own name,and yet individuals paying their
own deposit money formed only 24 ner cent of the samples. It would be
misleading, however, to conclude that those cases, in which bail was
made possible by relatives or friends advancing money for the deposit,

were a better riske The fact that a person has rel:utives or friends
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in the commmnity may well be an indicator of a good bail risk but an
individual able to pay his own bail may also have relatives or friends
in the community and it would be wrong to conclude from the fact that
they do not pay his bail that he was a greater bail riske

It is difficult to evaluate success based on the second criteria
of failure to commit another offence while on beile It was not possible
to ga@ther information about whether a char-e for an offence committed
while on bail arose after the first offence had been dealt with. DIut
no cases of individuals rearrested forlannther offence while still on
bail were found in the samples. In view of this, the shortness of
the period of liberty and the fact that the police refused release
whare they thought =nother offence might bhe committed, it seems safe to

conclude that the second criteria of success was slso fulfilled.

Considerin: success from a different angle, however, the guestion
may be asked,whether the police refused release in cases where the
individuals would mve appeared in court and would not have committed
another offence if releaseds In our submission the answer is in the
affirmative,

Firgtly, we are of the opinion that the availability of money is
not a variable which is relevent in the assesmment of s good bail rigkes
The arr-sted person's ability or lack of ability to raise a very small
sum of money gives no indication about whother he will fail to eppeax
in court or commit offences or in other ways abuse his release on bail.
It does not evaen zive a reliable indication about whether the accused is
a vagrent or passing through the city. Ve argued abovezs that fesr of
forfeiture of small amounts of money was not a successful inducement to

appears In viow of this we favour the abandonment of availability of
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money &8s a criterion of release. "hen we interpreted Scale D we

argued there would be a 50 per cent increase in the number of

persons released if the availability of money was not considered
relevant by the police.26 e police with justification refused to
release, except in to the ¢are of a fit nerson, persons who were not
sober., It appears, however, from the data in the second sample that

a person with money was ccnsidered to sober up more quickly than a
person without money in his prOperty?T Ve estimate, therefore, that
the removal of the money criterion would 2l1so lead to an increase in the
nunber of sobered drunks released.

The chief consteble's directions prohibited release in cases vhere
theft or some other offence involving dishonesty was chargeds The
sheriff court, however, taking a much grocter risk in view of the
lenger period of freedom and the more merisus offence charged,
successfully released many accused charged with offences of dishonesty.
There is no zood reason for sutomatiocally oxcluding persons charzed with

such offences from police baile.

The criteria on which the police granted and refused bail must be
congidered justified, in as much as the police obtained a very hich rate of
appearance in court which was not marred by the commission of offences
by the accused in the period of liberty, ‘e ure of the opinion,
however, that it is not sufficient for the criteria to ensure only
that the persons bailed are successful releacses, the criteria must also
engure thaet all potential successful releases are bailed, e found that
the oritéris failed in this second objective by failing to maximise the
number of probable successful releases. ‘e believe that the abandonuent

of the money requirement and an extension of the types of offence. in
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which release is considered would go a long way towards realising

the sccond objectives

{4 _Ctancallation of 3ail
23

Une police praciice which iz without statutory authiority and
coatrary to the practice .f the courts is the canceilation of a grant
of bail.ag In checking the issued ball receipts for thoe year 1972 we
found thet in 5 cases bail had bson granted then canc llede In 2 of
tho cooes the cancellation wqo unobjectionable in th-t the bail for
procedural reasons had been re-entered in the bail book kent by the
pclice for accused,who were %o a pear in the sheriff courts In the
othor 3 coses & ball recel t had been issuaed and aizned by the apprope
»inte third party, who had supplied the money for the daosite The grant
of bail was also noted in the ususl manner in the bool: kost for this
rosee Jospite this, bail was caaccelledy No reason +a: reconrdedy
and the arrested porson was brousht as a custody priscnor to the burgh
court. The police explained that such cancellation mi Lt ocour if

the arrested person turnedobstreperous in the police stubion, perhaps

becauss the effect of drink h:! not completely worn off.

Ao an alternative to bail, the police have the wowor to liberate
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a person on his own word that he will appear when recussled in court.
‘he police claimed to regard the use of this power as sovropriate only
when extenmuating circumst: nces cxistede Lxtenuating circumstances,
however, do not seem to have sccurred often because in 1,72 only 9
puch cases were recordeds

i'hree of the cases concerned women arrested on chores of breach of
the seacee 1n each cuse the women was the only person available to look
aft:r children at home. In cnother case a man on a sinilar charge was
rele-ced on the recommendation of a doctor. iedical attention was also
required for three persong, two of whom were over sevont’, who were
choxred with being drunk and incanables 4 respectable civil servunt
ciod m woman of almost fifty ho were arrested on similar charges were
also releasede Hone of these nersons had sufficient woney to give bail

at the rzte recommended by the chief constable,

In the cose of children the law provides that unlcsz the offence
charged is homicide or other grave crime, or the child is in association
(3th @ erimincel or prostitute, or his liberation is likely to defeat the
ends of justice, the police must liberate the child with or without bailéo
Althoush bail is competent it wes not used by the police in these
ci:cumstancsa.31 The usual sractice was to liberate the child on his
porent or guardiam enterins into a verbal obligetion to osresent the
child at the h:aring of the chorge. The parent was diected to telephone
on the morning of the next court to find out whether the child was to be
presented st the sheriflf court or more usually at s children's hearing,

Ho geparate statistics were kept of the number of children taken
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into police custody. Jata about the release of children into the

custody of a8 social worker or irangfifer to an assessment centre was
recordsds but not systematically. Although we consider that the criteria
and results of police releape in this area are worthy of ressarch the

anount of work involved prohibited its inclusion in the present researchs

“hen the police considerad that release was outwith their
conpetence they sometimes consulted the city prosecubor about whether
a particular persons ought to b releaseds Only 7 cascso were recorded
in 197. as bein - released on the authority of the city 'rosecutors The
police admitted, however, that such consultation was not fully recordeds

Cf the cases recorded, bnil was grented in 2 cases. In one case
the charge was theft of good from a shope The other case was a
war-ant arcest for a parkins offence, In the remsinin: ceses release
wes authorised in one case where theft was charsed =nd another case in
which & warrant arrest had been made. lelease was also Tanted to an
ceccused who was charged with bein; drunk and incapable =und required
hoshital treatment., ‘roccedings wewe dropped and the relesse author-
ised of one accused char ed with beiny drdnk and inceoable and another
char jed with breach of the peace and wife assault.

Consultation with the city prosecutor was not autoumatic but it
appers from the cases that to prompt consultation it wus helpful to be
e foreign national or to be in need of medical attention oxr to be very

old,
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A congultntion which vas considerably standardised tock place
botween the police and the orocurator-fisezl in relation to certain
traffic offences which fell within the jurisdicvion of the sheriff
courte

The nmost usual ex mpl: of this concerms vehicle drivers who were
acrested and taken to the central police station after osrovidinz a
positive breath test. Under the relevant 193;.‘[sl:ﬁ‘.:?.<'.\z"¢"’2 the driver is
required to provide a swgple of blood or urine for analysis. If the
driver provided the requisite sample and it was possible to get him
home safely, he was usually liberated by the police on the authority
of the procur tor-fiscal,

‘he police said, howevar, that as a matter of zencral practice
the, would not, cven if requested, contact the procurator-fiscal to
aathorise releasse for arrested versons who were not elizible for

police bail.

for those persons not rele =ed by the police, the court
appearsnce 2s ctheir next, or for those sppearing in the cheriff

courd, their first opportunit; to obtain release.



VI
ALL DECISIO

P AL L PRATES. COURT

There exists "widespresd criticiem
of the lay megistrates system in
Scotland, with bailies sitting as
magistrates in their own locality,
dispensing their particular brand
of justice"

== The .’.lcotamsn1

"The lay judge brinse to the court
a practicul everyday knowledge of
the way of 1life and social
conditions in the local community
to which those who appear before
him belong, and such knowledge is
not less valuable ... than the
foundations of legal training
possecsed by the professional

jud{;e".

== ihite Pﬁperz

The hierarchy of the Scottish criminal court structure was
outlined above> and we described at the base of this hicrarchy, the
burzh or police courts and the justice of the peace courts.

Four main fea tures differentiate these courts from other Scottish
courts exercising criminal jurisdiction. Firstly, their administration
is not the responsibility of the central govermment and the court
progecutors are not answerable to the Lord Advocate. “econdly, the
judges are not legally qualificd and are given little or no training.
The clerk appointed to the court may be legally qualified but whether
legally qualified or not he is an gx officlo legal assessor to the
court and has a duty to advise the magistrates about law and procedure.
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Thirdly, the jurisdiction and sentencing powers of these courts are
very restricted. With a few oxceptions the power of senioence is
linited to the impoaition of a fine not sxc:edin: 50 pounds and/or the
impoaition of a sentence of imprisomment not exceeding 60 days. The
fourth distinguishing festure results because the legal aid and advise
schene has not been fully extended to these courlus, As legal ald is
not svailable for representation, the vast majority of sccused are

unrepresented by a law agent.

Although burgh and justice of the pesce courts deal with very
minor oifences, their procedure vas of considerable intersst to us
Decruse we eplimated thal these courts dealt with 40 to 50 oer cent4
of all arrested persons who were brousht before a court in 1072. This
interest was increas d when we discovered the low status ziven to
those courts by the lewyers to whom we talked and heard criticisms of
allezed breaches of legal procedure end disregard of the precepts of
nabural ju:atice.lj

As we described abov96 the meneral aim of the rogourch was to
describe the decisionemakin: cifustion wnd to consider Mt infore
mation influenced the decision-moker to srant or refuse baile. In
investigating some of the consequences of the bail decisions we hoped
to highli ht any problems gnecific to the burgh court.

In our gtudy of the Edinburgh burgh court we looked at the



information made available to the bailie and attempted to assess what
information influenced his bail decision. In addition we considered

the availability of legal advice aznd representation in relation to

bail. In considering the consequences of the bail decisions we
concentraoted on the following issuest= the time spent in prison because
bail was refuged or while attempting to raise bail, the disparity
between bail and sentencey the effect of the ball decision on the outcome
of the case, the review process and forfeiture of bail due to the

none-appearance of the accusecd.

In the course of our preliminary study in the buxgh court various
officials to whom we talked voicédd some surprise that we were studyinz
bails Ve were assurad by them that there was nothin: sroblematic about
bail in the burzh court,as bail decisions were few and completed in a
few secondse Our own observation confirmed their description but we
considered that both this scarcity and haste of decision warranted
some investigation,

On the basis of information gained durin- this period,we drew up
information sheets which we uged during ¢Ur period of observation teo
ensure that we did not omit any informmation about g particular case.
These information sheets are reproduced in Appendix . l

It was not feasible to observe the cc - chosen oL random or
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even observe cases over a period chiosen at randome -he cbservation
period was dictated by the availability of time and an cstimate of time
which would be sufficient to zive an accurste and hopefully represente
ative sample of bail decisions in the burgh court. ‘o decided to study
the cases in a four waek period in May 1972 and arranced to have access

for this period to the orosecutor's papers and the criminal rscords.

Applications for bail in the burgh court were alwass heard in
apen court.8 The court convened avery day except wundays and each day
we gab in court, in a seat generally reserved for =ocial workers, to
obzerve all the custody omses brought before the courts ‘hese custody
cacscs included all the rersons - rested by the police on the morning
of the court or during the previocus sfternoon or weeckend,and persons
who had been in custody since a prior court appesrances,at which time
their cuse had beoen continued without pleas For all percons plending

not puilty or not »l ading becsuse their case was continued without
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plea, we comoleted a court information sheet edding any extre informetion

made evaillable to the court, Later we noted from the romecutur's
peperc snd police records, the in{urmation available Lo the prosecutor

which Included the criminal record of the accused.

£3)_Recosd ‘escarch
&

When we came to look at the conssquences of the bail decision we
found thit the number in the somple was insufficient to zllow us to

drav any conclusions about man; of the questions in which we were



interesteds e decided,therefore,to base this record research on the
yoar 1972.

Unfortunately due to the organisation of the records we found
mach of the information we wanted, difficult and sometimes impossible,
to obtaine Where it was impossidle to obtain the information from the
records we made estimates based on the sample cases, slthough we were
unable to demonstrate that azll the proportiens of the sample were
necessgsrily numerically raepregsentative of the proportions of the
annual population,

The main records analysocd were the bail receipis of the burgh

courty the court lista, the police charge files and arrest bocke

During our period of observation in May 1972, 208 atrested
persons were brousht before the burgh court. Of these cases, 257 pled
guilty and were sentencad immedistely. No casos were contimued teo
allow a veport to be prepared before sentences Bail was a relevant
conglderstion in only 27 casas.9 Of these cases 5 nled not guilty
and 2 were contimued without plea. Table VI shows the bail

decision #hich was made in these ocases.
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TABLE 7110

The Beil Docisions (Sample)

Bail Bail Ordained
granted not granted to appesr Total

Police bail continued by court 3 0 0 3

Burgh court bail 13 6 s 21

Change of plea to guilty 2 1 0 3

Bail rronted ufter review 2 0 0 2
2) Info d B 8

(2) T™e mazistrate

The basic information s¥railable to the magistrate,who was
generally called the bailie,wns the information on the complaint which
coverad the name, zge and address of the accused and the name of the
offence charged. The bailie was also in a position to lmow whether the
accused had been released on police bail, bescause in those casses the
accused was not brought before the court from the cells.

In 1 of the cases the bailie made his decision without any
additional informztion except the request of the prosecubor.

In 1 case one aiditionsl item of information was siven by the
prosecutor. This information was that the accused was of no fixed
address.

in 5 cages the acoused attempted to advance some informetion. In
one of these cases the bailie, immediately after the prosecutor's
request for bail at a certain amount, had confirmed the baile The

accused said he could not raise the money as he had comnmitments to meet.
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The clerk silenced this accused, however, and told him thet bail had
been set and could not be roduced. Thus the accused was precluded
from ma:inz out a case for beil at an amount he could afforde It
ought to be noted that there w.s no legal justification for the clerk's
stotement, the mere pronouncement of an amount of bail does not
preclude a judge from taking into account represent-tionas of the
accused for a lower amount. The second accused protesting azainst the
amount of bail informed the baille that he had becn unemployed for
soven weeksy In this cuse also the bailie confirmed the bail requested
by the prosecutor without any further inquiry,

Two ‘other: accusged protested when the prosecutor alleged they had
no fixed address. The first: accused gave an office address to the
court but this wes rejected by the clerke The rejechbion or acceptence
of an address is, however, a mattexr for the judge and in other courts
we have seen an office address accepteds A second address was then
ziven by the accused and he said that he had lived there for twenty
years. The other accused said she had four sons and dgushters who
would give her a home. In neither of these cases did the bailie
attempt to make further enquiries or to have this information checked.

The fifth accused who attempted to give information was no more
successful, She tried to obj:ct to custody when the prosaecutor asked
for custody to enable him to take out a warrant of an unshecified
natures The bailie refused to listen to the accused and told her that
ghe would be allowed to speak ab her trial. e dizcovered later from
the prosecutor's papers that thi:woman was once rofessionally
employed and was now married and residing with her husband who was
rexularly employed. ©Ghe had no previous convictions. “he hed a

fixed address,though the police alleged that she and her husband were
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due to leave that addresa in a few dayse The chazge wis committing a
fraud by presenting a cheque for three pounds with insulliclent funds
to cover the amounts On the boasis of these facts the woman, had ghe
been allowsd to spask, mizht hove made out & good cise for retaining her

libertrs The charge was later deserted by the »Hrosecubom. .

To summarises we found that in 21 (78 ser cent) of the cases the
ballie had no information on which to make a decizion axcaept the
information on the complaint aand the bare racuest of the proaocntor."
The accused attempted to give additional infowmmation in 5 (19 per cent)
of the cases but the givinz of such information was not encouraged and
no astempt was made by the bailie to clarify or incronse this informe
ations In no case was any abtionpt made by the bailie to obtain addit-

ionel information from the accuzed or the prosecutor,

Having ascertained what information was aviilab o, we attempted
to assess what information inlluenced the ecision of the bailie. "o
found that in 211 but two cases he granted the »rozccutor's raquest
Tox custody or liberty and alce assentad to the amsun’ of 5.1l asked
by the prosecutors Havinz regard to this asassent $o tho osrosecutor's
racuest and the f;mt that the bailie had iittle or no information to
found his own decision, we had no hesitation in concluding that only
one operative varisble, nenely the request of the s vosccutor influe
enced the dail decision of the bailie. 7o represent hHall decision =
moking in the burgh court in ‘i-ure IV,

The findings relatin: t- the bail decisione-msi-in< of the hailis
aro disguietins. In 8 court ‘hare there is no lewrer to protect the
interesta of the accusad, en inquiry by tho o i-6: te int. Lhe merits

of bail or custody is a neceggity. It is pobndy srd indeed it has
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often been said by the High Court of Justiciary, that the attitude of
the prosecutor is =z relevant consideration for the court. The view
that the court should exercicse its bail discreti n merely by rubber
sbanping the request of the nrosecutor has, however, never been

adopteds

To improve the bail decision-meking of the mogistrates, the
gunntity and quality of the information made available to them must
obviously be improved. e give further consideration to this question
below.12 Any improvement, however, would also be contingent on the

extent to which the lay magistraztes free themselves from their complete

desendence on the prosacutor.

The rosecuto

I'he city prosecutor by virtue of his office ha: discretion to
consent to the release of a person on beil pending court appoarance.
In the previous chapter we saw the prosscutor exercige this discretion
by c.onsenting on a few occasions to the release of pe-sons for whon the
police were unwillins to accept the responsibility of liberating on
police bail.13

~hen an accused is brought before a court the prozecutor may ’
nake representations to the court about bail.14 It is the court,
however, which is vegted vith the discretion to srant or refuse
bails

“hen we examined the exercize of the prosecutor's discretion in
o n0sing bail or asking bail of a certain amount, /e found that the
progecutor, in contra:t to the magistrate, did h-ve before him a

mrart deal of information on which to base his decision. This inforn-

ation consisted firstly, of information from the police charge sheet,



and in the last chapter we broke down this intformation into the
followin: categoriest- date and time of arresty name of arresting
office 3 date cnd time of appesrance in central charre office; name and
addrenn of arrested person; mones in josssssion of a rested jersong
sey 4 te of birth and occupation of arrested persons name of officer
accestin charze; charges brief cccount of circumstonceg of the

of fences 5amea snd addresses of wilne-ses. Vecondly,tre srosecutor
had accessg to the full criminal record of the acoused and from this he
libeEléd the offlencee which ha mi-ht want to brin: to tho attention of
the court. Thirdly the roseculor knew whether the accus:d was
released on police bail and how much money was caid. Laotly the
srosocutor had the osportunity to obtain additional infomation if

the sccused save information in court.

In examining the samplo crnes we discoverad that,nithoush the
hagic information availasble to the osrosecutor was the information
obtained by an' available to the police, the prosecubor in opposing
or askin for bail did not use the same criteria es the polices The
police, s we doacribed,15 required gobriety as a pre-reguisite of
relense. Asgecsment of the sobriety of the accused was not, however,
8 problem for the prosecutor becsuse probably without axception, if the
accused was sober enough to be brou-ht’before a court he would be
sobenr enourh to be relensed. %e found that the prosececutor did not
follow tre chief constable's directions about bail. In a number of
cagen we witnessed the progecul r ask for bail which did not corres-
pond to the recommendsd soé&le and ask for bail when & nroperty offence
was charged, The sz ecial circumstances which we described as
influencin; the police decision were not considered f:tal to bail by

the nrosecutore For exampl:, we found that the prosscutor in some
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cases asked for bail even when the addresé of the accuced wus the
locus of the offence charged or where the accused lived with the
victim of the offence.

Because only a small mmber of bail decisions were made in the
sample cnses, it was impossible to attempt any sophlcticated anelysis
to discover what variebles did influence the proseculor. ''e were
able, however, to mzke gome distinctions betwe:n the coses. Ye found
thot a clesr cut division cxigbed between those cisers in which bail
was requested and those in which custody was requecsteds In the latter
caoesy unlike the former, the nrosecutor had infomaction that the
eccused had no [ixed addrecssy or that the police wanted custody to
allow them to make further inquiries, ¥e examined all the other
information items available to the prosecutor but we did not find any
which produced cuch a clear distinction.

“hen we examined the amount of bail asked by the nrosecutor we
did not find any clear cut distinctions. It is possible, however,
ag may be seen in Table ViI,to distinguish a rough toriff based on the
seriousness of the offence as nerceived by the prosccutore Ve found
that for drunk and incapable offences the prosecutor tended to ask
bail between 3 to 5 pounds, for assault between 5 and 15 pounds
dependins on criminal record and for breach of the >0 ce between
5 to 10 pounds depaénding on criminal records The hizhzct bail of
botveen 15 to X pounds was usually asked if the charse specified that
the accused wes a known thief loitering with intent, or in possession
of goods or tools without a satisfictory explanation.

Althoug% the prosecut r always asked for a specific amount of
bailywe discovered that he wos not in a position to lmow whether the

accused could afford the bail sskeds In 7 cu:2z in tlv cmupley, the
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TABLE VII

A Compsrison of the lieans of the Accused, B:zil Amount and Sentence

|__
;pendents Luployed lionay available DBail ant. Sentence flence Record
(pounds)

Yes Yes Yes 3 D/S Ad Ass/B of S

el o Yo 5 £5 TTP Bof? Hone

Hit Yen Yen 5 £5 TP Bof? s

NR Yes Yes 5 £5 TTP/Ad  Ass/B of P S

No o No 8 Ad FP L/C

KR Ho No 8 Ad, FP None

Yes Yes Yes 8 £2/53 TTP Ase/D of P s

Yes Yes Tes 10 £5 TTP Indecent S

LEposure

NR To No 10 £10 TTP Bof P s/C

NR Ho No 10 £10 T?? Bof ? L/C

Yes Yos Yes 10 Ad. /A4 B of P/Ass 3

No lio Ko 10 £8 TIP Bof P None

Yes Yo No 12 £8 T Knovm Thief L/c

Yes Yos No 12 £8 TT? Known Thief L/C

Yes o No 15 £15 NTP Known rhief L/C

Yes Yos Yes 15 Ad. /€5 Mal Dan/ s

TP Bof P

Yes Ho No 15 Ad /Ad B of 2/ics L

NR Yo No 20 £15 NT?  Known Thief L/C

NR = Hot recorded

D/s = Desert simpliciter i.e. charges dropped

Ad = Admoni ghed

PTP = Time allowed to pay fine

NP = o time allowed to pay fine, accused goes to orison for a
fixed number of days. The prisoner may ba released if the fine
is paid, or releasad from part of the sentence if part of the
fine is paid.

Agsg = Asgault

Bof P = Breach of the peace

PP = Found in area for unlawful purpose

S = Short record, no custody sentence

L = Long record, no custody sentence

C = Custody sentences in previous record



prosecutor knew that the money asksed was available,either Locause the
acoured had sufficient money in his possession,or becimusg the sccused
had paid police bails Informmation about dependents, however, was
often not recorded nor was there any information about $he financial
commitments of the accused. The prosecutor did have information about
the employment st-tus of the accused but in only 5 cases was the
income of the accused recorded. This may be seen in Table VII and

it ouzht to be noted that bail moner of 10, 15 and 20 pounds was
asked, althouzh the accused did not have the money availghle and was
recordnd ag being unemployed with dependents, e reached the conclue
gion that the money asked by the »rosecutor depended on a rough tariff
of seriousness of offence as perceived by the prosecutor, r ther than
the financial ability of the accused to raise the monecy. ¢ do not
know if financial hardship was ceugoed to familles who railsed the bail
but in 4 (22 per cent) of the cases in which bail was »:nbed,the
anount set caused the accused to plead guilty or spend the whole time
in prigon unable to raise the money. The amount of bail asked also
excoeded in 11 (60 per cent) of the cases in which bail was zranted

the sentence impused,and equalled the sentence in ) (23 ser cent) of

the cases.

Of the 288 arrested nersons appearin: in the bursh court during
our period of observation only one accused was represented by a lawver
in court. The accused who was charged with breach of the oseace was
rele s:d on police bail but did not appear in court and his gsolicitor

lodged a plea of not guilty on his behslfs Althou:h =n accused on
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bail cannot aveoid his obliy tion to appeer in courd by instructing e
solicitor to represent him, thoe absence of this accu ed evoked no
comment from the courte Indeed without any request from the golicitor
ond without any information being given,the bailie, on the question of
the clerk, ordained the accusged to appesrs A co=accuized who pled not
guilty was also ordained. Thope two accuzed were the mnly custody
cases ordained to appesr in our period of observation.

411 the provisions of the lezal aid scheme have not been
extended to burgh or justice of the neace court:e ccused appaaring
in these courts camnot obtain legsl representation undser the legal
aid =cheme,though they are eli;ible under the acheme [or legsl xa.&v.f.csa.16
Ho provision is made for solicitors to attend regularly st the burgh
court or police station for the jurpose of ziving such advices The
accused can expect no help frum the clerk of eourt who may be legelly
qualified, as it has been docided that the clexrk has no duty  or
authority to osrobebt the intexestz of the mcuaed.ﬂ e accused must,
therefore,defond himzelf as bozt he cuan sgainst a legally qualified

prococutor before a lay magisty toa

In Sdinburzh, however, an atiempt has been mode $o £i11 this gap
in t'2 lezel aid scheme by th: provision and payment of a part-time
pablic defender. This provision was instigeted and finonced by
Zdinburgh Corporation who annually kave given a honariws "for the
gorvices of a solicitor bheiny svallable in the burzh court on dbehalf
of poor pemons’.18 In Jenuary 19‘[4 the Corporation. agreed to extend
this scheme by votinz to eppoint a full time solicitor to zive legal

advice and assistance to persons appecring in the burgh court. 19 This
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proposal did not unfortunaiely meet with approval from the cottish
lome and Heslth Uepartment, who objected on the grounic that some
legal aid facilities existed .nl that the current Govermment proposed
toc abolish the burgh and justice of the péace courta.zo

w2upibe the provision of & public defender we {uund that none
of the accused in the sample haG benefitted from this schemes We
sccordingly recuested aa interview with the solicitor, /o was appointed
to act as public defender, to diccuss the practicszl citant of the scheme
The golicitor explained that his appointment obliged h'm to attend at
the burgh court to give lege!l aid and adviee when he was notified by
burzgh court officimls of a requost by an accused for this aide ie did
not consider that his duties ¢ Lended to visiting Lhe accused after
acrest and before his firvst coust appearance to advise him about his
plea andy if nscessacy, about bails -hen asked hov cffen he gave
legal advice and aid unuer this scheme he estimated bebween six and
tvoelve ocernsions in a year. Ilo also expressed the opinion that he
would not be able to continue as public defender if tlhere was any
approcieble increa.e in the demand lor his time an! scrvices.

we doubty however, uwii:thoer the "unmet need’ {or logal aid in the
burch court was represented by les. than a dozen cuses a year. 1t
aopers thet in practice the effectiveness of the public defender
gchome was severely limiteds Ihe scheme helped only s very small
nunbor of accusede It was not readily available, sincc it was probably
unichown and certainly unpublicised,and depended on court officisls to
give notificetion of a requect,

~@ are convinced thut all the provisions of the criminal legal
aid scheme ought to be extended to lay magistrates courts. AaApart

fron gemeral benefits, woe thin. that such an extension would have two
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inportant conscquences in relation to bails Mirstly, wcess to legal
sdvice befor: first court sppecrance would lead to an increase in the
nunb-r of not guilty pleas asnd therefore the number of cases in which
bail would be a relevant consideration. Secondly, tho attendance of a
duty solicitor sould ensure that a reguest £ r bail wuc made on behalf
of the accuseds In addition, on the basis of our exporience in the
sheriff court, we believe that the duty sollcitor would also ensure
that if necessary a case woull be made out for the r lcase of the
accused on bnil, and th; financial ability of the accus2d to raise

bail would be made known &o the court. <hen facsld with posaible
ooposition, the prosecutor would be likely to give morc details about
his zrounds of opposition or his grounds for requ stin: a comparatively
hizh amount of bail. The provieion of legal advice ond representation

isy as we argue b910u,21 one nothod of overconmin @ the l-ck of informe

ation available to the court.

Using the bail receijts issued by the burgh ¢ urt in 1972 ve
counted that bail was granted and raised in 172 8333.?2 In addition,
we estimated that the court contimued police bail in 37 cases.23 In
156 caves bail was granted by the court but no% ruise.. 7his figure
does not include a : number of zccused,who were granted bail, but who
changsd their plea to guilty beceuce they could not raise the amount
sot. e estimated that if these cases were included the number of
¢ages in which bail was grented but not raised would wisze to 42 oases.24

The total number of cages in which ball was - ated cguslled 178 plus



165.

3¢ (estimated) plus 42 (estimated,, that isy 259 cusoss. The number of
accused who appeared in custo .y for trial we counted oo 344 <his
£irurs also is mislewdiny, because the records concenled ¢aszes in which
boil was refused dut l:ter rronted efter review, cases in which the
charze was dropped, ceases in which a ples of guilty .z made at a
later diet and cases in which g 2lea of not guillty woo changed to
milty when bail was rofused. Jur estimate of the mumber of

accused rofused ball was 99,

To summarise: durin: the year 1972, 9 per cen: of the 3726
custody cesaes appesrinz in the burgh court pled not gullty. Of these,

00 per cent reaised baileg 12 por cent were unabdle to rai-g bail and
25

5 oor cent were refused boil,

Ho. of cases Time (days)
g - —
Bail not zrented 34 22
Ball granted 235 —
Bail not reised 13 30
Bail raised 98 same day
‘nlice bail continued 39 no delay
B2il reised st oriscon 25 same day

Beil raised at prison 55 7




In Zable VIII we illustrate that persons who were granted beil
but who were unable to raise the wmoney spent on aversge a loner
seriod in custo.y than persons rofused baile Inabilit; to rsise the
money resulted in 42 per cent ol the persons granted bail being admitted
to urison. Of these 25 per cent were releasad from srison the sume dey
when a relative or friend brousht the bail money to the osrison. about

56 cer cent of the persons admilLted to prison spent an average of 7

dnys in rison before their bai! money was raised znd 20 per cent remaine

2d in prison until their trial. These fizures illustrate that people
wore admibtted to prison and spent & considerable time in custody for
the cole reason that they lacked noneys 4Apart fron the distress to
the accused and his relatives, it must also be borne in mind that these
adnigsions and short tera custody cuases were expensive and no doubt
cauged considersble strein on the overburdened facililies snd manpower
of the prison systems

«hen we examined the sentences given to persons refused bail and
persons unable to raise the bail money, we found that in every case the
pre-trial custody was more severe than the evantual senbence imposed.
Prom lables IX and X it may be seen that in all but one cose a fine was
imposed by way of sentences In the cne case where a senbence of 30
days impriscnment was gilven, the pre-trial custody still exceeded the
sentoences

It may be recalled that the burgh court with fow exceptions does
not heve the power to impose a sentence of imprisonment in excess of
60 dayse opecific provision is made to prevent the court from imposing
a combination of fine and imprisomment which would exceed this maximum.2
Lebles I& and X illustrate, however, that in many coses the court

imoosed a fine without gllowing any time to ps w Uiio nornt that if the
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TABLE IXZT

Com arison of Time Spent in Custody lue to .efusal of 3-i1 and Sentence

Time (dsys) spent Sentence Time (days) spent Sentence
in custody due %o in cugtody due to
refugal of bail refusal of bail
4 ES/T dys ¢ PR L 22 i:‘:),‘#? d.‘fB HeTe ?o
26 £10/7 dys Hela ' 23 £1C /30 dys NT
13 £10/14 dys Hale 45 5/7 ays 1..@.:_.
26 Admonighed 8 ‘dmoni shed
3 £2/8 dys HeTs ' 8 Admonished
] 2 op 30 Admond shed
32 £30/50 dys Tele s 25 a.ao/3o dys HTP
12 Admoni shed 32 £10/0 dyg NIP
37 Degerted Simpliciter 32 £10/30 dvs NTP
15 ot guilty 31 iéot& proven
17 £15,3o dys HeTs2s 20 £5/7 dys NeT.?%
3 HeToi's 7 £5/7 dys He2sls
22 Adﬂ‘aﬂ.ﬂiﬂlad 7 4-15 7 d}'s HaTa e

ramLe X

Comrarison of Time Jpent in Custody Secmuse Bail Vas Not .z2dsed and Sentence

Time (days) spent lentence The /mount of Bail 3at
in custody because { pounds)
beil waz not raised
35 Hot guilty 15
35 E5,"7 dys Hele 7 15
21 Admonished 8
22 3253/7 ilj’., Nele P 15
11 £10/ 30 dys TeTe 12
44 £20/ Ha T2 15
23 Dagerted :imﬁiciter 10
31 um 6 _QL& HeTs e 15
45 £20/30 dvg HeTe2y 12

46 31!“ ii' ﬂ'za HeT's 76 12
21

Admoni ched 8




convicted person could not Immediately raise the money for the fine he
waoo imprisoned for the period fixed as an alternative to the fine, 3
Yie found that in some cases the combination of pre-trial custody and
sentence excoceded 60 days imprisonment. These cases ae underlined in
the Tabes. Conceptually pre~trial custody 1s different Irom sentence
but the subtleties of this distinection are unlikely to be appreciated
by the man deprived of his liberty. DBecause of this wo were disturbed
by the fact that a person refused or unable to ralse ball granted by
$he burzh court might be lisble to spend a total period in custedy which
exceeded the sentenocing powers of the court,

Table X also fllustrates thrt in most of the cases in which bail
money was set but not raiged the amount of bail asked exceeded the fine

X

imposed as sentence,

To summariset we found that the majority of persons refused or
uncble to raise ball in the burgh court spent a period in custody
aveiting trial greater than any period of imprisonment imposed as
sentence, The combination of pre-trial custody and sentence in some

caseg wus greater than th: maximum sentence within the competence of

the Gmrt.

In meny bail research projects it has been sugpected that release
on bail ond pre-trial detention have some relstionship with the
oubcome of the cases It has been argued that the bail decision may
alffect firstly, the determination of zullt or innocencc 2nd secondly, the
31

genteonce imposed.

Ve looked at the outecne of the bail rofuvsed and bail granted but
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32 to look

not raised ocascs sét out in Tables IX and X. Ve were unable
et the results of all the ciies released on ball fox the year and
inatend we usged the rasults of th: c¢ases relezsed on bail in the samples
22 did not find that release on bail increcsed the likelihood of & not
ruilty findinse No cases rele:sed on bail in th saapleo were found not
suiltys Of the cuses appearing in custody 3 were found not guilty oxr
not provens In relation to sentonce,we found that no case released on
bail was given a custodial sentence but only 1 case appesring in
custody was given such a sentence.

e did find, however, a morked difference bebtweon the bail and
custody cases in relation to the imposition of finess. In2¢ out of the
23 custody cases in which a fine was imposed,e prison aliecrnative was
fixed end the court did not allow the convicted person any time to pay
the fins, In contrast in sll (10, the bailed cases in which a fine
wag imposed after convietion, thegseused wers allowod time to pay the
fines

In some c¢asegy thereforc, a double penalty was inosed on those
perzons who lacked money. They were kept in custody because they could
not raise the monsy for dbail,and zg they had no opsortunity to raise
noney to vay a fine,their detention was likely to contime aftexr
sentence. Acowsed: releasaed on bail not only had the oppoxtunity of
roining money for a possible {ine while on bail but were given addite

ional time by the court to pay the fine.

Qur attempt to investi =tc reviews of bail by the burgh court was
unsuceessful, Ve were informed that no records were kept of applic-

ations for review or their -utcome. Officials i-lormwd us that very
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fow such applicrtions were made.
the procedure was described es informal, the cleri: bringing the
wristen appliestion to the notice of the beilie before court and the

progecutor attending to give hic views.

! aj '5'-’g'g£§j tyre of bail

In the year 12 persons (5 ser cent oi those roleased on bail by
G bursgh court) failed to a pesr and had their bail furfeited. Iwo of
bhieoe cases related to the sase men who was charsed on Gio separate
occasions with being drunk and incapables 4Althousgh this accused was
described as having no fixed address,he had on the irsbt occasion
geven pounds and on the sccond occasion twenty-two pounds in his
possessions Ball was set at three and five pounds reoeciively and
w#hen the accused failed to appeir,the bail was fo feited but no warrznt
ior arrvest was issuede 48 woe su gested in Chapter VB%he forfeiture of
bail appesrs sometimes to be congidered a sufficient enalty. In
another two o¢ases bail was forfeit=d but the warrants [or arrest were
wilhdrawn, presumably because the accused did appear for trial though
afcer their case had been called. Of the remainin; cas:sy four involved
youths charzed with breach of tie peasey one a hounwile aged forty.
charged with a similar offenc ., one a man who was chox;od with being
drunk in charge of a child and one known thief. rLhe licst case is
interesting as it typified the nwdern prototype ol a good bail riske
the accused in this case was @& prolessional man employed and supporting
his family wit whom he liyeds Le had no previous ¢ nvictions. Iron-
ically this was the only case in which the warrant of arvest was still
outstanding four months after the end of 1572.

4 the accused's non=upoarance for trisl zes -1 in the issue of
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a warrant of arrest in only O cases in the year,and as the accused was

rearrested in all but 1 casey failure of accused to ajpesr when on bail

cannot be consider:d a problem in the burgh court.

The reorganisation of local zovermment in Scotlend is due to come
into effect in 1975« ith this in mind the Conservaobives published a
‘hite Peper which advoecated the roplacement of the burgh end justice of
the peaco courts by a system of justices courts§4 dajor changes proposed

the Uhite Paper were that the central govermmen: should adopt the

responsibility for the administ 'ation of the new courts ond that the
progsecutors should be answersble to the Lord Advocate. :lthough it was
envisaged that many of the now courts should be staffed by legally
qualified stipendery magistrates, the present system of lay persons
pitting as megistrates was speciflically retaineds To overcome defice
iencies in the present syston due to the lack of legzl cxpertise and
prejudices of lay persons, ii was proposed to introduce z training
schane for magistrz=tes and to require three magistrates to sit together.
Under the scheme the new courtc are to be given wider jurisdietion in
sunnary offences and their sentencing power is to b2 increased to allow
the imposition of a fine not excceding 100 poundse Their powexr of
imprisonment, however, is to veomain at the present nmaximum of 60 days.

This proposed reorganisation will a fect the court in many ways
but below we consider only the implications for the gystem of bail.

Pipstly, we uzaticipate $li.t the proposed asxfennion of jurisdiction
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would lead to an increage in the number of arrested perons brought
befors the lay magistrates courts. This would particularly affect
person: chor ed with theft or houscbreskin- up to the value of 100
pounds, rogardless of previous convictions. These peroons are at

pre ent nlwayo brought before the sheriff court but in future misht be
brousht before a justices court. OSecondly, the view was cxiressed

in the hite ‘aper that decisions are hest taken by at leust three
magictroates but propose that a bail dscision mar bs tii:en by one
mazistrites If the view about the quality of majorits docisions is
correct we must assume that some bail decisions would bYe inferior.

The proposed reorganisation does prescnt an osportunity of
educ bing mezistrates to uske their bail decisions on the basis of some
adecuinte information,but we doubt whether a short course of lectures
and a sugeosted 24 appecrances n the bench in one yecr will heve the
far roaching improvements claimed in the White Papere The nossibility
of extending legel aid to the nev courts was not considered in the
shite 'noer but we believe thit if ~» new and wider role is envisaged
for the e courts, such an extencion is vitale The extension of the
duty solicitor acheme would not only safeguard the interestg.of
the incressed numbers of arrve-ted ersons brought befl ro the court but
would also ensure the publication of information to the caurt. If the
scheme is not extended,persons who would previously have benefitted
from legal representation in 2 sheriff court will be denied this

adventoge if brouht before o justicas court.35



VII
DECISIONS MADE ABOUT
PRE-DISOSITION RLE.SE

IN A GHEAIFR CCURT

Congiderable attention ought to be dovoted to the sheriff courts
in & study of bail because of the larze mumber of beil decisions made
and the gravity of the cases considered by these courts, o cstimated
that the sheriff courts were responsible for gyer g0 per cent of the
bail decisiono made by a court in 1972. These courts were rosponsible
for the vast majority of bail decisions because althoush the lay
courts of summsry jurisdiction declt with approximately the sane
numbor of cuctody c§ses,2 a mach mmaller percentage of accused pled
not guiltyB thus reducing the number of crses in which bail was a
relevent considerztion. The High Court of Justiciary deslt mainly with
bail appenlse. We found, however, that appeals wers comparatively rare
and accounted for an estimated 2 per cent of the anmal docisiona.4
The cheriff court has jurisdiction to consider and grant bail in any
case unlous mrder or treason is chargeds Thus a decision sbout bail
may be rade in the sheriff court even if the crime charged may or msmst

be tried in the High Court of Justiciaryos
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THE SUBTECT OF THE RESUARCH

Our study of the Zdinburgh cheriff court opened up some areas of
interest which were different f{rom those considered in the burgh court.
One dilfsrentiating feature was that for the overwhelmins majority
of nccused appearing in custody befdre the sheriff court, the court
appearance was their first opportunity of obtaining relense on bail.6
In contrast, arrested persons appearing before the bur h court were
elirible for police bail and might be r:leased prior to court
appearance. Accused appearing in custody before the sherifl{ court
didy, however, have the opportunity of obtuining free legal advice
gbout their ples and about bailes In nddition, free legal re ragentation
in court wos available to them end if they accepted this, responsibility
for maltin ; representations about bail fell on their solicitor. As
legal ropresentation at this stageswas virtually unknown in the burgh
court, we were interested to see what effect this had on $hé conduct
and result of bail applications. In the gheriff court not all bail
applications were heard in open court and we were given an opportunity
to consider bail apnlicatéons which were held in private and fxrom
which the public and press were excluded. Other applicutions which
we considered were applications for rclease after a plec of guilty and
pendins the completion of & report before sentence. ‘e intended
congiderinz these applications in the burgh court but found that in
no case did the bailie ask for a reports Conceptually this question
of liberation pending a report before sentence differs from the
question of pre-trisl liberty. TEe presunption of innocence, however,
has been accorded little substentive relationship to the issue of bail7

and,as nany similar considerations affect both forms of rclease,we
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thought it important to include (iberation before sentence within the
‘ambit of the study.

In sccordance with the general aims of the study, we considered
whaot information was made available to the decisionemaker end attempted
to assesc the effect of this infommation on the decision to release or
detain in custody. Ve identified the decision-maker as the sheriff.
and the procurator-~f{isceles It may b: remembered, from the discussion
in Chaoter IIIS that in Scotland the procurator-fiscal has by virtue
of his office, certain powers to authorise or refuse relensza,.

In the context of the information study, we attemplted to asgsess
the possible effects and implications of a ball experiment in Scotland,
similar to experiments in America inspired by the Vera Inztitute.

These cxperiments have received some attention in Bngland and the
suggestion has been made that Vers type information sh:ets should be
introduced into -nglish courtss” In Scotland also the oxporiments
have received some favourable sttention from the organicers of a
governnent bhail atudyzo Other aspocts with which we dealt were the
use made by the procurator-fiscal of the information available to him,
the attitude of the sheriff towsrds receiving information and the
contribution made by the accused's solicitor.

In consideringz the consequences of the decisions, we concentrated
on the following issuest bail money, time spent in prisony a
comparison or‘bail decisions and the final dispositions, the success

of bail and the effeot of the ball decision on the outcome of the case.
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Before starting to colleet data we spent a period of two woeks
in the sheriff court and in the court offices faniliarising ourselves
with procedure, finding out what records were aveilable and what
information could be obtained from thems On the basis of information
gained durins this period we compiled information sheets for use in
the recording of data relating to the saaple cases. Thogse informsation
sheets are reproduced in Appendix I,

It wes not feasible to observe czses chosen at random. The
obgervation period was dictated by th: availability of time mnd with
this limitetion we estimated that a four week period would be suffice
ient to produce a useful and hopefully representative sampbles The
study in the sheriff court coversd a four week period in ilureh 1972
and we were given access to all the papers relatinz to the cases

observed during this period.

In the sheriff court bail applications in summary procedure
were hoard in open court, as were deliberations about custody or
liberty when an accused nled zullty and sentence was delayed pending
the completion of a report.s A4s a matter of court practice, however,
bail anplicationg in solemn procedure were mede by petition end
thesewerehasrd in private. It wns the practice to clear thg court

of the public and press anu hecr the setitions in court in the
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presence of court officials and the accused's solicitors The
accused was also present except in review csses when he wus not
usually brought from prison to couxt,.

e sought and obtuined permission to attend these private
hearings through the offices of the clerk of court and the procuratore
fiscale OUn a few occasions court officiala challenged our precsence
but the objection was withdrawn when we referred to the pexmuiggion
obtained and this was confimmed by the clerk of the court.

sdinburgh sheriff court cat daily except - undays and heard
cases arising within the sheriffdom which encompassed,in addition to
the city of Edinburgh, an area in iidlothian and Psebles.

Cur research was mainly conccerned with the custody coses, that
is, peraons arrested within the sherif{dom and brought before the
sherifll court at the earliest opportunity after arrest .ﬁ Other
persons included in the custody lists were persons who had previously
appearedin court at which time they had been remanded in custody.

During the period of observation we sat at a table in the well
of tho ciourt with the clerk of court, the procurator-fiscal and the
accuzed's solicitors From this position we were able to hear
subnicsions made to the sheriflf which in many cases must have been
ingudible to the publice VWe were also able to witness any bLargaining
made by the solicitor and the prosscuftor at the table before the case
wag colleds

As the custody cascs were not heard at any specific time we
were forced to spend man hours ligtening to a volume of roud traffic
offenceg,; livened occasionally by offences of failure to nossecs a
televigion or dog licences.

While sitting in court, we completed an information sheet for the



follorins types of casesi~ cases in which a plea of not guilty was
madey copes which were contimued until a later date, canes in which
sentence was delared after a plea of guilty to allow a repoxrt to be
prepared and applicetions for review of a previous bail decision.
Later we examined the papers of the procurator-fiscal and completed

a second information sheet.12

In the sheriff court study, unlike the burh court study, we
did not attempt to compile the anmual statistics from the recordse
Thig was partly because the sheriff court ylelded a greater number of
casao and partly becsuse sheriff courts were included in a government
study which we believed would produce this information. e did use
some records compiled by the procurator-fiscal's office to ascertain
the final disposition of the cases in the sample. Ve also spent
pome time gathering infoamation from bail bonds and the records of

bail receipts in view of our special interest in the financial aspect

of bail.

Variables were constructed to cover the information on the
information sheoets. All fthe informetion obtsined by observation and
record research about the sample crses was then coded on commmter
cards. In Appendix V 13 o include a 1ist of the varisbles created.
Congider:ble use wes made of the 5/’3. prosrams to provide descriptive

staticztics, to test some rel:utionships between the wariables and to

carry out a Vera type exoeriment.
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Durin - our period of observation 238 custody cases were brought
before the sgheriff court for a firat court appearance or for
appearcnce after a continuation had been grinted at an earlier date.
A description of the slea made and procedural stage of thece cases

is given in Table LI,

TABLE XI

Custody Cases 8 Plea iade :nd “rocedural Stege

-

S

No. of % of obu~ § in which
Cages erved ctses pre-disposition
releage possible

Plea made and procedursl stagze

Contimation without plea sc-'; Pg 20 7 1
Contimustion for further examination (CFE 15 5 7
Hot guilty plea (HGS 85 29 45
Full committal FC 25 9 13
Continuation (report) C{R 10 4 5
Guilty plea (report) G(i 30 10 16
Review (& 4 1 2

189 65 100
Guilty plea sentence passed 96 33 -
Hissing croes T 2 -
Total mumber of cases observed 292 100 -

From Table LI it can be seen that bail, or release without bail
with the accused ordained to appesr, was a relevent considerotion in
139 (65 per cent) of the observed cmses. The dispositions of release
or custody for the sample cases, that is, the cases in which

predisposition relezse was possible are set out in Tables U1 and XIII,
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TABLE XII

Cascs Granted Liberty at the Jifferent ‘rocedural Stages

Civ HNG(S) FC G(R) .eview Total

Bail granted 0 47 15 0 3 65

Ordained 1 16 0 0 0 17

Ordained %social enguiry report) 0 0 0 9 0 9

Ordained (medical report) 0 0 0 1 0 1

Total numbor of cases released 92

Fumber of cases with missing values 1
TABLE XJ11

Cases ot Granted Liberty at the ifferent “rocedural Ctoges

Cii? CPFS NG(3) FC C(R) G(R1) Review Total

Bail refused 0 0 15 10 0 o} 1 26

Contimation 1 15 0 0 0 0 C 34
Continustion (social

enquiry report)0 0 ¢ 0 0 1 ¢ 11

Continuation Emedicul report )0 ¢} o} 0 9 2 0 11

Contimaation { other report) O 0 0 0 1 7 0 8

Total number of coses contimued in custody 90

Our examination bewins with the procurator-fiscal becruse he has
discretion to agres to liberty before the accused is brouglt before the

sheriff,.



ihile examining the police records we noted that in some caces
the procuratore(iscal was recorded as having consented to the release
of a person before = first court a pearence. This method of release
was ugually applied to persons arrested on suspicion of contravention
of the do&d Iraffic Act 1972 5.5 to whom a blood or urine test was
administereds The procuratore=fiscal had also delegated t. the pcolice
his authority to release accused charged with breach of the pesce
within e sports ground. Due to a direction from the Lord Advocate
this of'fence muat be heard before a shoriff court and the police
have no powery ther:fore, to consent to relesse on police baile In
the vast majority of cases, however, there was no practice of police
consultation with the procurator-fiscal and the police said that, even
if reguosted, they would not contzct the procurator-fiscal about bail.
It was suggested that an unusually persistent solicitor or the
existence of specisl mitigating circumstonces, for example, illness
mizht prampt such consultation. These circumstences,however, must be
uncomuon as we found only 2 recorded examples of such release in the
annual fisures.

The procurator-fiscal has a legal right to make reprecentations
to the sherifl sbout the gquestion of liberty or custody of the accuseds
Below we consider what use the procurator-fiscal made of this right
and the apparent effect of his representations on the decision of the
Ehariffo14 At this point, however,; we consider the extent of the

informotion available to the procurator-fiscal =nd wheiher he nade

this infc®nation available to the sgheriffs

Wie described in Chapter III the traditional criteria used to

assess a bail rigk. These criteria concenbrate on considerations
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which derive mainly from the circumstonces end seriousness of the
offence nnd various aspects of the criminal record of the accuseds

e found that in every cese the procurator-fiscal had the
info mation on which to base a judgement utilising any of these
criteris. This information was made ~vailable in the police report
and a copy of the criminal recorl of the accused. The information
was of o similar nature to the information available to the prosecutor
in the burgh court 'hich was described more fully a\:u:wrta..15

In discuesing the Vera Institute bail experiments,we pointed
out16 that bail preddctions have had some success based on non-
traditional criteria whick are concerned with "community roots's
Consgiderable interest has been shown in these experiments,and in the
context of the . nglish bail system,criticisms have been voiced because
in many cases 'community roots’ informntion was not available to the
court.w In view of this we were intorested to discover to what
extent this type of ipformation was availeble to the Scoltich decisiones
makerss

In the cose of the accused for whom a report was prepaved
“"communit; roots’' information was included in the deteiled description
of the social backaground of the accuseds In other cases, although
additional information about the famlly and background of the accused
was often added to the general information in the police renorty this
information vas not always available. ‘e considered whether informe-
ation wag available to the procur:tor-fiscal sbout eight variables.
These variobles were fixed addressy persons with whom accused lives,
time spent ot the address given, emnloyed, ty.e of job, mariial stabus,

dependentsy 'nd Bour@e of income. Iable AIV illustrotes the extent and
type of informetion which was got availeble to the procurator-fiscals
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The procurator-fiscal always had information about the cddress
of the accused and lacked information ebout the employment status of
the accused, in only 3 cases. Infomation was available about all
eight variables in only 19 cuses but in over 76 per cent ol the
eases the procurator-fiscal had information about at least six
variables. Zissing informstion most froquently concerned the identity
of the co-resicents at the accused's address and the time the accused
had lived ot the given address. Lack of information was nevor total
though in 3 cascs information was lacking about as many as five

variables.

TABLE XIV

‘Community Hoots” Information lot Available to the sl'e

1 = person with whom accused lives

2 = time spent at address given

3 = employed

4 = type of jodb

5 = maritel status

6 = dependents

T = source of income

8 = mddress

Information not available 1 2 4 7

Bal of cuses 3 69 4 12
Information not available 1/2 2/4 2/5 | 5/6 2/7 4/7
Hoe of cupes 17 3 1 5 10 1
Information not available 2/5/6 1/2/1 2/4/7 5/6/7

No. of cases 3 3 2 4

Information not available

1/2,:'5/6' 2/4/5/6 | 2/3/5/1 | 2/5/6/11 4/5/6/1

Nos of cases 16 1 1 10 1

Information not available 2/3/5/6/7| 2/4/5/6/7)3/4/5/6/7

No., of cases 1 1 1




e found that although the procurator-fiscal had full infoxmation

relatin: to traditionally accepted bail criteria snd considerable
information about the "community roots" of the accused, he gave very
little of this information to the sherilf, The procurator-fiscal
generally indicsated whether he areed to or opposed bail but in
64 per cent of the cases no informgtion was given to support this
attitude, In 19 per cent of the cases information about one wvariable,
for example, the number of previous convictions or the circumctances
of the offonce was given. Information about two variables end about
three variables was given in 10 per cent and 5 per cent of the cases
respoctively. The most information given extended to five variables.

The type of information gh-a'en nerits some attention because it
must reprezent either information which the procurator-fiscal himself
considerad important or information which he thought the sghoriff would
consider important. Table <V illustrates the type and frequency of
the information given by the procurastor-fiscals From this it may be
seen that the procubator-fiscal was preocccupied with criminal record
and, with the exception of information ebout the address of the
accused, displayed little interest in information relating to
"community roots’s

ve noted with interest thut even in those cases where the
procurator-{iscal gave information he did not use all the information
which misht heve advanced his casesze :urther considerstion and s

possible explanation of this is given be}.cmr«“"8
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TABLE XV

Type and "requency of Informstion Uiven by P.Fe to the herilf

Bugber of cageq.
Seriousness of offence 5
Circunstances of offance 1
Length of criminsl record 27
decent convictions 13
Serioumess of past sentences 13
Non appearance warrant 5
On bail for =nother offence 16
Purther inquiries necessary 7 75
Unsetisfactory address 14 &5n
Unemployed 2
Hedical history 9
Other infomastion 3]

(R) The ghopiff
The gheriff has & duty to ecneider any application for hail
made by n accused when he apperrs in court for the first time in
connection with the offence charged, 4 trial d=fo is not always
fixed at irst sppesrznce and if s case is continued the sccused may
make [urther applications for bail when he is brought agoin before the
court. In cotland, uniike -ngland, the judge's decision to conmit
for trial iz mow merely = formal stemp to the procuretor-fiscal's
request. “he bail decisgion of the sheriff, therefore, does not take

place in the context of examining vhother there 1s & case to answer,

The basic information available to the sheriff in casco whers no
plea of guilty was registered was the information on the complaint or
petition which amounted to the name, age and address of the accused
and the offence charged. For additi nal informetion the sheriff had

to rely on information put forward by the oroourator-fiscal, the
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solicitor or the accuseds In cases where o guilty plea was nade and
a report orxdored, the sheriff als. had available the criminal record
of the accused.

In oonsidering what information the cheriff had on which o base
his decision,we found thut in 47 per cent (86) of the cases the only
additional tyve of information made available to the sheriff was the
attitude of the procuratorefiscal or solicitor to the liberty of the
accused .

This sercentage included almost all (32) of the ceses which were
continmued for further enquiries. The prosecutor asked for a contine
uation in custody in 60 per cent of these cuses, but it epposrs that a
request {or custody was ifmplicit in the contimuation motion in the
remainin - canes, as this was granted by the sheriff. In the majority
of caseaw the solicitor was silent and did not increuse the informe
ation available to the sheriff. On a fow occasions tha solicitor
agread to the »rocurator-fiscal's motion for contimuation in custody
perhace under the misapprehension that he could not oppose cuctody at
this stage. This reluctance of the solicitor to argue for the libsrty
of tho accused stemsy, we think, from the fact that the procurstore
fiscal, bud not the accused, has the right to aspeal & bail decigion
at this stage. It may have been ovarlockasd by the molicitor that
this limitetion does not apgply to summary cusese This internretation
gains gome confirmation from the {ct that in 3 ca.sea19the golicitor
did not oppose custody and crgue for liberation,but instead iried to
circumvent the stuge of continuati-n by making a motion for full
committal and baile

Although it may be to the advantage of the prosaculor to have an

accused in custody if he wishes to pursue  furthor inquirics the



accused does have the right to ask for liberation at this stogee The
policitor by his silence is, therefore, failing in his duty to the
accused. The solicitor may find it difficult to persuade the sheriff
to grant liberation if the prosecutor wishes custody but, by his
objections, he could at least force the prosecutor to show cause why
the accused should be kept in custody. It is noteworthy that 44 per
cent of the accused going to trial were at a later stage relecsoed
with or without a bail requirement. The solicitor, therefore; cannot
be considerad to be dealing in this context with a lost cause.

Very limited information was also available to the sgheriff in
45 cases in which a not guilty plea was made end in 9 petition cases
which were committed for triale In the majority (44) of these coses,
however, agrecment was reached by the procurator-fiscal and golicitor
and the sheriff wmerely endorsed this agreecment.s In this situstion we
do not believe that the paucity of information need cause concern if the
public interest and the interest of the accused are both protected by
persong who are fully informed gbout their respective interests. In
the remainin; minority of the cases (10) there is cause for concern,as
the sheriff re-ched his decision on whot must be considered inadequate
information, in view of the disagreement between the procurator-fiscal

and the solicltor.

To summarises we found lack of information to be a cause for
concern in cases continued before the trial diet was set, representing
18 per cent of the sample cases and in 5 per cent of the sample cases
in which the sherif{f made his decision when he was inadequately
informed about the merits of the disagreecment between the procurator-

fiscal and the accused's solicitor.
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In the remaining 54 per cent of the sample cases some additional
information was given to the sheriff., '/e now consider the type and
extent of the information which wes ziven.

"o described in Table XV the tyse and freguency of the inform-
ation ziven to the sheriff by the procurator-fiscals In Table VI
we give a similar description of the information given by the solicitor
to the sheriff,

From a comparison of Tables XV and AVI it may be scen that the
procurator=fiscaly, unlike the solicitor, concentrated on information
about aspects of the accused's criminsl record and the offence charged

rather than details of the accused's backsround or "community roots's

TABLE XVI

Type and Frequency of Information Given by Solicitor to Sheriff

E

Zxoe of information

Seriousness of offence
Circumstances of offence
Length of criminal record
Recent convictions
Seriousness of past sentences
Non- appearance warrant

On bail for another offence
Further inguiries necessary

-

-
WU DWw_lwunoOww-1mnd i o=~1now g

Address

Time spent at esddress
Co-repidents

Harital stotus
Dependents

Needed at home by family
Employment status
Type of job

Income

Youth

Innocent of charge
Hedical history
Other

.

-




The solicitor gave more infomation than the procurator-fiscal
covering a greater number of casess Informetion was given in 52 per
cent of the cases. One type of information was given in 15 ver cent
of the cases, two tyres in 10 per cent, three types in 2 per cent and
four types in 6 per cent. The most information given was nine tyopes.

“hen the information from the procurator-fiscal and the solicitor
was combined it became apparent that in many coses the increase in the
sheriff's information was limited to only one or two informetion items.
In assescing whether the information made available to the sheriff was
sufficient we considered that the participation of the legal aid
golicitor wis of great importance.

The participation of the legal aid solicitor completed the
accusagborial conteste In an accusctorial gystem the judge is not given
all the information bearing on the golution of a case but only that
information which opposing counsel select in suoport of their cisess
The underlying assumption of such a system is that in the contest
between the rarties all the relevant information necessary for a
decision will be brought before the court.

ie exemined the information made available to the sherifl to see
if the disagreecments between the procurator-fiseal and the solicitor
did in fact result in an increase in the information made available,
The results of this exemination arc shown in Table XVII,

Table XVII ghows that more information wes given when the
procurator-iseal and the solicitor disagreed. Vhere there waos sgrecment
more than one item of information w-s given in only 7 per cent (4)
of the casese <here there was disa: reement, however, such information
was given in 75 per cent (58) of the cases. No information was given

in 74 per cont (42) of the cases in which there was agreement,
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compared with 13 per cent where there waz di-agreement.

TABLE XVII O

imt. of Information dsde Available ‘hen ’«is :nd Solieitor Agzreed nl Lisagreed

Number of infornation items 0 1 2 3 4 5 6 7T 8 9 1

Hamber of capon when %o gnd

solioitoxr agri ed. 42 1N 3 ¢ 1 0 © 0 ¢ 90 0
Fumber of ¢asep when “«Fe end _
solicitor di azroed. 10 8 14 15 13 6 4 3 1 O 1

e also found some evidence which inlicatod that the amount of
information incroansed with the extent of tho diuagreement betwaen the
procurstore{iscal and the solicitor. Where the disegreement concerned
the question of the custody or iliberty of the accused we found that an
average of 4 infomation items was given. ‘here, however, the disagne
esnent concerncd the terms of liberty of the sceused, tha. is, whethor
the accusaed should be balled or ordainesd, or the amount of ball recuired,
an average of .5 information items was givens

The gufficiency of the informastion produced by the clash of
interests Lot .cen the procuratorefiscal ond the selicitor depends on
two further factors. It is necessary [irstl s that both parties wore
fully informed. e fmmdm that the procur torefiscsl was fully
informed ebout traditional factors considered influential in a hail
decision but leoss well informed about "community roote” factors. e
discuss the briofing of the solicitor bﬂlorr'.az The second ogssenbisl
is that both -arties appreciated what ersuasive value was attached
by the sheriff to the information which they srosented and witheld,
Consideration is given below to this'g3 whers wo describe our

reservations about the solicitor's interpretation of the important Lactorsc.



Ve found that the sheriff was not only more receptive than his
counterp:rt in the burgh court to information beuring on the question
of pre-dicposition custody or liberty, but also took an active part in
seeking additional information.

In 27 per cent (50) of the sample cases the sheriff requested
edditional information before makins his decision. These requests
were in 42 cuses addressed to the Hrocurztor-fiscal, Table AVIII

showg the information for which the sheriff asked.

TABLE XVIII

Additional Infomation Requested By the sheriff from the P.F,

E

Zyoe of information

Does 2oF. agree to terms of liberty susgested
by solicitor
Severity of accused's criminel record
Any recent convictions
Acceptability of accused's address
Circumstonces of offence
Is accused on bail for another offence
Does record show issue of a non-appearance warrant

=~ N Do Lo G\'EB

In 7 cuses the sheriff sought additional information [rom the
accused's edolicitor and in 1 e¢ase directly from the accused. Four of
these requcsts were concerned to clarify the motion of the solicitor,
three questioned the acceptability of the accused's address =nd the
last was a plea of despair for anything that could be said in {ovour
of the accused.

The content of the requests are interesting because they

11lustrate the sheriff's interest in the treditional bail indicators
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of attitude of the o»rocurator-fiscal, criminal record and acceptable

address of the accused.

The infomation requested by the decision-maker is one indication
of the [ ctors which he considers influential but perhaps cven more
revealin: arc the reasons given by the decisiommmakere. slthoush it
cannot be zcsumed that the reasons given represent the crucial
factors in the decision, they do at least indicate what factors the
decisione-ngker regards as acceptable to the public or that section of
the ubilc with whom he is concerned. e found, however, that the
gheriff{ gove ressons for his decision in only 3 caases and, thorefore,
abandoned thig line of inguixny.

iieg then attempted by using statistical correlations to ascertain
what information variables were relatod to the sheriff's decisian.g‘l’
In d.ing this we made the assumption that the sheriff's decision was
not irrational but was based on the information made available to
him in the decision-makin: situation. ¢ tested some null hy otheses
that different variables ware not relabed to the sheriff's decigion,
in other words, that the two variasbles were independent.25

e found that using Yates' corrected chi square we could reject
the hyjothoesis of independence with four information varisbles. lie
concluded that the sheriff's decision to gramt or refuse liberty was
dependent on the attitude of the 1.}rocurator-fiacal.26 and infommation

given by the procurator-fiscal about recent convieticna.zr non -

appearance on a previous occasionza and on bail for another orfenca.29
It was not possible to reject the null hypothesis using any of the
information variables advanced by the solicitors. #e were also un-

able to reject the mull hypothesis with any of the variables



bdsed on the informtion which was given im D¢ Japers nede

available to the sheriff.

(o) An evaluasti £ the i atio de av le to the gheni
30

/e have described above in some detail what may be termed the
information input of bail decisi ns, a process which is of fundae
mental importance in all decision-making. To be satisfactory we
believe thot the information made available must satisfy the tosts of
accurascy, relevance and sufi‘iciency.31

The sccuracy of the informmation ~iven in the bail decisione
makins situstion was to some extent guaranteed by the fact th:at an
important part of the informetion was based on the criminal record
filess Information from this source mgy be considered accurate
barring clorical error or deliberate falsificotion, anl the cused
might be expected to object in the face of theses e arguad that
the solicitor was hampered because he did not have access to this
source of information and instead had to rely on the memor: of the
accused. Lo some extent the accuracy of information not based on
criminal record was also protected in that there were tw0 possible
gources of such information, the police :nd the acecused, Agrcement
about information may be considered a zood guarantee of accuracy.
A digegrecment about information congidered important by the decisione
maker could be resolved by the decision=maker seeking furthor
information.

The information given may be consiccred relevant in as far cs it
related to the criterion adopted by the decisionemsker. e found
that the sherifl placed the greatest cmphasis on factors relatin: to

criminal record =nd fixed address and thece were the factors
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emphasised by the procurator-fiscal but not the solicitore The
solicitor concentrated on givinz information sbout the background

of the accused and about his address althoush there is 1little

evidence to suggest that the former type of information was
considered important by the sheriff, It is interestin: to note in
this context thot unlike "community roots” information, the backe
ground information advanced by the solicitor could not in the majority
of cases have been ziven with the aim of showing that the accused had
roots in the community and was therefore likely to aopear,es this was
not disputed by the prosecutore The information given by the solicitor
appears rather to have been given like a plea in mitigation of
sentence to persuade the sheriff not %o order custody because of the
fanily circumstonces of the accused.

In considering the sufficiency of the infomation gziven to the
decision-meker,it is quite clear that in the seeqt majority of cases
the sherif{ did not have the informetion to enable him to assess by
reference to the accopted criteria whether the accused ought to be
releaged, Indecd,as w#e pointed out, in 47 per cent of the sample
cascg the sheriff had available a minimum of written infommation and
was given no information by the prosescutor or solicitor except that
they wanted liberty or custody.

Hevertheless the underlying asssumptions f the accusatorial
system on which legel decision-maiing in cotland is grounded must be
borne in mind. As we ergued abova32 in an accussatorial system the
lack of informsation need not in itself be objectionable. e did
point cut, however, that the contest between the prosccutor and
solicitor was not always joined particularly in continuation cuses.

some concern is necegsary also because the solieitor did not aspear
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to appreciate that, in view of the importance attached by the cheriff
to the crimin 1 record of the accused, it w5 not adequate to avoid
a contest with the prosecutor about the interpretation to be
attached to the accused's criminal record and to concentrate instead

on describings background circumstances.

In Figure V we show four main patterns of decision-making
identified at the sheriff court level. The first model describes
the situation in which the procurator-fiscal took the initiative in
seekin: the custody of the accused and the solicitor made no
attempt to obtain liberty. This model closely resenbles a model
which we said represented the pattern of decisione-making in the burgh
court.j3 In the second model neither the procur:tor-fiscel nor the
golicitor individually controlled the deciaion but the terms of their
agreement were automatically accepted by the sheriff. The model sghows
that in the ireat majority of these c.ues the sheriff was given no
information ond wzs noty therefore, able to make an independent asgaesce
ment of the nmerits of liberty or custody. The third model reorssents
the situation where the procurator-fiscal and solicitor disagreed
about liberty or about the terms of liberty. The model shows that a
mich greater amount of information was made availlable to the sheriff
who had to choose between the competing sur estionse The sheriif's
reliance on the information given by the procurator-fiscal is also
i1lustrateds ZFerhaps surprisingly the review cases did not alwers
follow this pattern. ¥We found that in 2 of the 4 cases the solicitor
and procurator-fiscal had reached an agreement and,as in the sccond

model, this agrecment was merely endorsed by the sheriff. The last
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model represents the situation where the sheriff was given information
but neither the proocurator-fiscal nor the solicitor made representations
for libverty or custody. In this situation the suggestion about

liberty or cuctody eame initially frowm the sheriff, We found that this
applied = only to some-* ©f- °  those decisions’made gbout liberty or
custody pending a report after a guilty ples. One explanation for the
sheriff's initistive in those cases is that the sentence which the

judge was congidering to some extent dotermined whether the report
would be compiled while the accused was in custody or at libexty.

It is interesting to note that the major decision-making patterns
which we identified differed considerably'from those described by
Suffet> in his study of 1,473 bail settings in New York.

Suffet found that the modal pattern of bai! decision-making, which
rapregented 49 per cent of the ouses, was ocne in which the judge
fixed bail without discussins the matter with either the prosecution
or defence sttorney. Suffet's suggestion - decision pattern, repros-
enting 38 per cent of the cases, resembl:d the attern which we found
occurred most frequently. Lven in this nattern, however, Suffet found
that the judge departed from the suzgestion agreed by the attorneys
in about 33 per cent of the caaesoje It is obvious from this that the
judge in uffet's study played a much more active role in decision-
making than his equivalent in the sheriff court. This difference may
perhaps be accounted for by the fact that the procurator-{iscal,
unlike his American counterpart, is vestod with discretion to gront
baile It is not surprising, therefore, that if the procurator-fiscal
and solicitor have reached agreement that this sgreement shoull be

endorsed by the sheriff. Suffet suggestal that the greater success of

the prosecution attorney may be because he hus more prestige in the
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court mcverru.B’7 lie would explain this succeas, however, by arsuing
that the o rosecutor appreciated,more than the solicitor,the factors

likely to influence the decision-maker andvwas more fully briefed

about these fictors.

In the sheriff court a duty solicitor attended before court to
advise and represent all arrested percons who were in custody. This
service was made available under the legal aid scheme without any
chargze to the accused.38

All the accused in the sample, except 2, were represented in
court, OUne of the accused who refused representation pled his case
for bail more passionately than any lawvyer but with the unfortunate
result that he insulted the judge =nd assaulted the police when they
trisd to remove him from the docke. Bail was refuseds The other
accused had e history of mental illness and wes kept in custody to
allow the preparstion of a medicel report.

bxcludin: the continuation cases, the solicitor socught liberty
€or the accused in almost all cases.39 In 8 cases the solicitor
acquiesced in custodys These cases mainly concerned accused for whom
a medical report was sought. One case concerned an accused chargzed with
assault «nd ravishment of a young girle It was not clear «hether the
golicitor thought an application would be hopeless in this case or
deliberately refrsined from seeking bail for tactical reasons.

There was evidence that in some cuges the solicitor and the

procurstor-fiscsl had negotiated the torms of release before the court

hearinz, Reference was made to such agrecment in 3 cascs and we also



witnessed discussion in 5 cases. The solicitor and the procurator-
fiscal agreed the terms of liberty in 51 cases,

In ~ddition to safeguzrding the interests of the accused and
sgraeinz favoursble terss of liberty with the procurator-fiscul?o
we argued that the solicitor played an important »ole by regulating
the amount of information which was made availeble to the court. e
descrived?! a model in which the solicitor's acceptance of the
procurator-fiscel's motion for bail or custody resulted in little
additional information. 'here the solicitor opposed and advanced
favourable information, however, the onrocurator-fiseal was forced,
if he wanted a roesult in his favour, to produce information suffice
ient to induco the sheriff to accept his motion. If the solicitor
was tenacious the procurator-fiscal was {forced to produce all the
unfevourable information available to him.

The continuation cases illustrate the consequences when the

golicitor failed to actively pursue the liberty of the accused, namely

automatic custody without any information being made available to the
sheriff,

The success of the system requires that the solicitor, like the

procurator-fiscal, has full information. The solicitor mmst, therefore,

have the time and the opportunity to ascertain the relevant informetion

from the accused,.

From the criticisms of delay voiced by the court staff and the

flexible court time table which allowed the custody cases to be heard

when the solicitor had finished interviewing, it did appear that the
golicitor took the time he required.

The question whether the solicitor obtained all the relevant

information is @4fficult to answer. Prom the information given to the
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court by the solicitor.42 it may be scen that the solicitor in many
cases had elicited,and appeared to regard as relevant, information

about the home and background of the accuseds. e are unasble to say,
however, to what extent the solicitor failed to elicit such infoxme
ation. It was obvious that the solicitor also regarded the criminal
racord of the uccused as relevants ‘e noteds however, that in a

number of cases the soiicitor was elther misinformed or lacked full
information. In these cases the solicitor either admitted his lack

of information, or his account of the sccused's record differed from
the account ziven by the srocurator-fiscal who had available a copy

of the police rucords Hor details of criminal record the solicitor had
to rely on the memory of the scoused and the list of previous convice
tions libelled. But the offences libelled by the procurator-fiscal

did not necessarily represent the full criminal record of the accusadﬁ3
nor did they show, for example, whether the accuszed wag on bail for
another offonce or had failed to appear on a previous occasion. e

44

have illustroted above = that various aspects of the criminal record of
the accused azro considered relevant by both the procurator-fiscal and
the sheriff. Because of this it is important that the solicitor has
full and accuraste information about previous convictions.

We suggest that a simple and effective way to ensure that the
solicitor is fully informed would be to male available to him a cooy of
the accused's criminal rocorde There can be no sustainable objection
to this on the basis of privecy of police rocords because it concerns
only information which the accused could relate given the time and an
exceptional mamcry.45 A copy of the police record is at present made

for the use of the procurator~fiscal and the provision of a dupliczte to

the solicitor would be unlikely to overburden the court administration.
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In Chapter 1II we outlined the different methods by which bail
may be found. Driefly, the legislation provides that in summary cases
bail may be found by a depoesit of monsy, equal to the amount of bail,
by the aceused or a third party. As an alternative, bail may be found
by the subscription of a bail bond by a cautioner. This lattoer
method is the only method competent in solemn procedures The terms
of the buil bond provide that the cautioner is bound to pay the amount
of bail if the accused does not appear on the appointed date. Irovision
is made for the issue of a warrant to rccover the money if this is
necessary and also to imprison the ceutioner if he fails to pay the

45 14 18 chytons Trom Ahiin: st the Yogal

money within a specified time.
provisions do not always require that money be deposited. Superficially
it appears, thercfore, that the Scottish bail bond system resembles
the inglish system of recognisance which has besn characterised
'ag an acknowledzenent of an unsecured debt to the State payable upon
the non appearance of the accuseds” a1

In our examination of the methods used to find bail we discovered
some divergence batween legal theory and practice. ile found that in
summary cases the invariable method of finding bail was by the deposit
of money rather than the subscription of a bonde In solemn procedure
where bonds were subscribed, the money payable by the cautioner in the
event of the non-appearance of tha accused was in fact deposited at
the time the bond was signed. Indeed in some cases, despite the bond's
cautionary form, no third party undertook the cautionary oblisation and

the bond was signed by the accused who denosited the money.
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Our research into the explanation of this, revealed an interesting
example of official practice distorting and overriding lesal norms,

The widespread practice of requiring the deposit of money
appears to be due to the practice and insistence of the clerks of the
court, Dating back to the seventeenth century, responsibility for
accepting cautioners with sufficient means has been placed on the
appropriste clerks. Failure has in some cases resulbed in an action
of demoges azgeinst the clerk.4j Lo avoid such actlion the clerk was
advised49 to require the production of some evidence of sufficiency,
for exanple, a certificate of sufficiency signed by a justice of the
peuces Today the only evidence of sufficiency which the clerks of
court generally accept is the deposit of a sum of money, equal to the
amount sueranteed in the bonds Although it is dabatable5o whether
the clerks of court could be held !iable if they accepted a person
of insufficient means as & cautioner of g bail bond, they justify
their practice by referring to the necessity to protect themselves.

In some unpublished records of the Scottish Home ond Health
Jep;rtment51 we found that the legality of this practice of the
shoriff clerks had been attacked in 1931. At that time it was accepted
that bail could legally be found either by deposit or by bond without
deposit. The Lecrotary of State, hovever, declared himsclf unable
and the Convenor of the Sheriffs proved unwilling to take steps to
have the practice eltered. The practice still flourishes.

‘hether the clerks sre to be held responsible or not, it is
obviously in the public inter-st that cautioners who are unable to
meet the sum specified in the bond, are not accented. /fter examining

the amount of bail, however, we re:.ched the conclusion that the

suf'ficlency of notemtial ceutioners cannot in moat cascs be a question
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in iasues ‘e found that the bail money was in 67 per cent of the
cases 5 pounds or less and in 16 per cent of the cases between 6 and 10
poundse. In only 11 per cent of the cases was ball set at 20 pounds or
more and the hizhest bail was 50 pounds, .xcluding a few persons who
are habitually of no fixed address, there can be few persons today from
whoge income or assets the court could not, if necessary, raise
20 pounds or lecs to cover a forfeited baile. Ior persons raising
comparatively ni amounts of bail, evidence of a bank account,
ownership of a house or car, or similar cvidence could dbe uced as
evidence of sufficiency. The current practice ic more likely @ue to
bureaucratic convenience than the problem of insufficient casutioners.
The consequonces attributable to this wractice are open to
serious criticism. e found that this practice caused 47 per
cent of the sam le to whom bail had been granted, to spend some time in
prison because they or their families were unsble to provide the
cash immediately. Table XIX sets out the time taken to raise the bail
by these persons. In addition we found that for 8 per cent of the
bail cases, this poriod of imprisomment after a grent of baill,
represented a {irst cugtodial experience mnd for 16 per cent this
period representeld a hargher penalty than the final disposition

imposed by the court.

TABLE XIX

Time taken to daise the lionsy for ‘ail

Fo. of cases Average time (in days)

gail granted 65 -

all raised at court 34 sams

Bail raised at srison 6 5ame g:g
24 12

Bail not raised 1 61
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TABLE XX

Cases in which Bail was Cranted $ Amount Required for Bail

Amt. recuired for bail £ 1 2 3 5 10 15
lioe of cazes 1 6 1 3 10 5

\"18
N
Wi
-3

TABLE XXX “°

Cases in which Bail was Granted 3 Types of Offence Charged

Crimes against the person Att.Murder Assanlt lape Lewdness
Hos of cases 2 9 1 1
Crimes age. property with T
vislencs Theft HB HB w.i., Theft OLP Robbery

No,. of cages 11 8 5 1
Crimes against property Theft Fraud Uttering
No. of cases 18 1 1
liscellaneous crimes Breach of Hal. Others

Peace Migchief
Ho. of cases 5 2 9
Roazad Traffic Drunk Ui e No

Driving qualified Insurance
No. of caaes 1 2 2

TABLE XXII

Cases in which Bail was Granted t Types of Sentence

Hon custodial Custodial

Case deserted 2 Borstal 8
Admoni shed 8 Prison < 3 mthe 6
Fine 20 Prison > 3 mths < 1 year 5
Probation 7 Prigson >1 yesr 2

No, of cases with missing wvalues =7

The caae history of one of the accused in the sample illustrates

the "hard cascs” which may result beciuse of this sractice. A young
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woman of twentyeone was charged with thaft of clothing valued ot
thirty~-five pounds and theft of two pounds from a television meter.
Both thefts werc {rom the house of a friend. She had over 2 pepidd
of five years,; {ive previous convictions for theft for which she had
been admonished, sentenced to borstal training and put on probation.
W“hen charged at the beginning of Fatrcary with the #hefts, she was
single, seven months pregnant and receiving unemployment benefit of
five pounds per week. ©She pled not guilty and bail of ten pounds was
grenteds Almost two months later, at the end of ilarch, her cuase was
put down on the court list for review after she had sent a letter to the
orocurctor-Liscal expleining her inability to raise the money. <hen
the case was called no appearance was enbered on her bahalf.53 “he
appeared befors the court at the end of the first week in gy and pled
guilty. ©OShe was admonished on both charges,

Other consequences of this practice which muet also be borne in
mind, are possible financial hardship caused to the family of the
accuged and the strain of additional short term adnissions on an
overburdened priscn service.

Algo important is the fnet that the ractice has caused or at
least contributes to the necessity for setting bail money at such low
smounts that the threat of forfeiture cannot be considered a realiatic
inducement to the accused to appear, or o realistic punishment for
failure to appe:rs Ve mentioned the low bail amounts in connection
with the sufficiency of cautioners. Tables X, XXI and XXII set out
this informetion in greater detzil by illuntenting the tynes of offence
for which bail waz set and the types of sentence imposed.

It is ludicrous to suppose that an accused faced with a charge,

for example, of attempted murder or assamlt and robbery and liable to a



long »rison czentence, will be induced to appear by handing over a few
pounds for bail. HNor can the forfeiture of amall sums of money
compensate for the expense of legal preparation including perhaps the
summoning of jurors, the waste of court time and the extra work for
the police who huve to look for an accused who fails to appear, The
same may be said gbout accused charged with lesser offences even if

the osotential sentence is not custodial,

The implementation of the legal norms, to allos the subscristion
of bail bonds in summary and indictable casces without the necessity of
producing the cuash, would relieve some of these problomg. /e are of the
opinion, however, that a more fundamental chanse involving the abolition
of the money requirement is necessary. This proposed reform receives

further considerstion below.54

In view of our recommendations it is of interest to note that
releacze without any finincial condition is already vart of court practice.
The extent of this sractice is recorded in Table XII, This form of
relesse was invariably used for persons who pled guilty nnd whom the
sheriff was willing to release pending a report before sentence. Such
release vas granted where both property and personal injury offences had
been chorged. The coses do not zppear to be atypsieal in respect of either
the cmount or type of information ovailables, In no case was it suggested
thot release should be conditional on a money requirement.

In contrazst,where a not guilty plea was made, there was a notice-
ble reluctance in the attitudes of the procurstor-fiscal, the solicitor
and the sheriff to consider release without a financial condition. Thus

as we described above the officials offered or accepted buil at token
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amounts of one or two pounds.

In one case, where a £:thor and son had both pled not zuilty to
a chorze of breach of the peace, the solicitor gave informetion that
neither asccused had any money and that there was nobody at home to
raise ity The solicitor offered 10 pounds as "double bail for one
accuged and asked, in view of this offer, that the other accused be
ordeined to appear. Opposing the motion the procurator-fiscal asked
that 5 pounds bail be given for e.ch accused. The sheriff granted the
solicitor's requests This was 1 of only 3 cases where the non-availe
ability of money wag a factor in the deeision to ordain the accused.
These cases were similar to the extent that the accused had no or
only minor previous convictions and the procurator-{iscal had no
objection in principle to relcase. In view cf the fect that after
conviction release without beil is not restricted in this way, it is
rather difficult to justify such a limitation in pre-irial practice.

If the sheriff exercised his power to ordain accused who would
have dilficulty in raisinz the money, then some of the objcetions to
the oresent bail system would be removed. That this does not happen,
howevery is clear from the facts that only 3 of the accused who had
insufficient money were ordained and 487 (31) of those ~ranted bail
spent some time in prison before the money was raised.

This does not take into account possible financial hardship to
relatives or friends who provided the money for the accused who were

immedistely releasoed.
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de found that 50 per cent of the ceses in the sample suffor:d
ocustody at some time after their first court appesrance. Cf these
37 per cent werse continued without plea or for further inquiry and
33 per cent were contimued in custody for a reoports In the former
the modal period of custody was 7 days and in the latter 14 days.

Table XIII shows the time spent in custody by the remaining cuses.

PABLE XXIIT2°

Tin~ Spent in Custody Due to the 3Sail Decision

Average time

Jafused bail 18 64
defused bail and changed plea to guilty 5 sane dsy
Granted bail but not raised 6 same day
24 12
1 until trial

It cuzht to be noted that 5 of the accused refuged ball intimated
to the court afteor refusal that they wished to change thelir plea to
guilty. These acocused were charged on summars procedure and 4 ere
given custodinl sentences of 6 months or lesss One of the accused,
however, was marely fined 295 pounds and allowed time fto pay. It is
dis nieting to realice that persistence in a plea of not guilty mar
make a pergson lincble to spend a lonzer period in custody. This wase
certainly the osition of one nceused and the other acoused, if they
had persisted in their plea of not guilty, nisht have spent an avorsge
of 64 days in custody awaiting trial with no sucrantee that this

period would be subbracted from any sentence ultimately imposed.
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The periods of pre-trial custody compare favourably with the
mch longer periods which often occur in other countries.ss In
Scotland of course, the period is limited to a maximum of 110 dayaBT
and this constitutes a valuable safeguard against protracted pre-trial
custody. 4&lthough the limitation does not apply to summary cases, we
found that the pre-trial custody of the sample couses fell within this
maximume The lon-eat period in summary casges was 101 days.

tnother salvcuard against protracted pre-trial custody is the
provisli n for accelerating the diet of trisl when the accused intimates
to the procurator-ficcal that he is changins hig plea to gu.*.lty.58 Bt}

found 2 accused +ho had been refused bail who intimated such a plea

and their cases were disposed of within T days.

Although the times spent in pre-sentence custody are compar-
atively short, the frequency of resort to such custody compares
unfavourably with the frequency of resort to custodial sentences.

We found that although 50 per cent of the sample suffered pre-
sentence custody, in only 32 per cent of the sample were custodial
sentences imposeds Of those refused bail 37 per cent, and of those
kept in custody while a report was beins prepared 55 per cent, were
not given custodinl sentences.

These results suzgest that the criteria soverning pre-sentence
release decisions are more likely to produce 2 custody deecision than
the criteria governin: the sentencing decision. ‘e give further
consideration to this in the last chapter when we discuss the assune

ptions and justifications of bails>)

Legal provisions authorise the judre to toke into account time
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gpent in pre-sentence custody by backedating a custodial aentence.so
Thie deducstion is not automatic, however, and we found only
3 cages in which the sentence was recorded as back-duted. Thig relief
does not of course benefit accused who are found not guilty or
siven a non-custodial smam:emc:e..s.l Usinz our research design it was
impossible to identify cases in which the judge refrained {rom
imposing a custodial sentence becsuse of the time spent in pre-séntence’
custody. e did note, however, that this poinft was sometimes made by
the solicitor in his plee. in mitigation of sentance.sz
Substractins the time spent in pre-sentence custody from the
custodial sentence imposed involves some conceptual confusion because
the reasons and justification for both types of custody are vory
differsnt.63 This is reflected in the differences in rison rogime
which apply to tried and untried prisoners, The legislation, however,
appears to recosmise that the accused who ig deorived of his libert,

is unlikely to a preciatc the conceptual subtleties.

Heasured by the non-appearsnce rate, the decisions about pre-
disposition relense were very successful. In only 1 cases, reprcoenting
less then 4 per cent of the accused releagsel, 7as a nom=appesronce
warrant for failure to appear issued.64 The asccused who friled to
appear are described in Table XIV, lNone of the accused avoided
rearrest and sentence.

The appearsnce of the accused, however, is only one factor by
which the success of bail release is judged in Scotlande The Scottish
courts not only attempt to ensure the appeanr:nce of the accused but

are algo concerncd that the interim liberty is not abused, for exanple,
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by the accused committing other offences or interfering with witnoesses,

TABLE XAIV

A Uegscription of Accused who failed to Appear

Past PeFels  Theriff's
Charge Ageord -entences -entence attitude Lec,
(S) Thert (£12) slniloxr Fo custodial fine £20 dgked for C.TeAe
< 5 convs bail
(P) Ass to seriocus ginilor Fines/3 mths YOI 14 wmths Accepted Bajl £20
injuxy >10 convs priscon bail
(3) Theft (£3) ginilsz  Borstal/3 mthe prison Found H.G. Accented Bail £5
220 convs bail
(3) Theft HB olgilor  Borstal/3 mths YOI Admonished sked for UeTede
(£33) 210 convs bail

Although difficult to estimate it does appear that the judge was
less successful predicting abuse of liberty than non-appearance. The
only method by which ve could calculate this success was to basge it on
the number of cancs in which the procurator-fi csl had information that
the accused at the time of arrest was on bail for another offence. This
is an underrepresentation because it did not take into account offences
which were unreported or with which the accused had not at that time
been charged, o found that in 13 per cent (23) of the cases the
procurator-fiscnl had information that the accused at the time of arrcst

was on bail.

The attribution of success demands not only that accused who could
not be succegsfully releasad be kept in custody but also that accused who
could be successfully released be so liberatod. It iz not possible to
sgy with assurance to what extent the accused who were kept in custody
might heve been succossfully releaseds hen it ie realised, however,

that many of the cccused were not considered &



sufficient danzer to the public to be sentenced to custody,ss it
geems reasonable to argue that the risk of liberty mi ht have been
justified, In regerd to the continuation cases,; successful appearance
and non-abuse of liberty, was guaranteed by automatic custody. A
week later, however, 44 per cent of these c .ses were successfully
released. It may bey, that all these accused posed a threat to the
investigetion in the first 7 days which then disappeareds This ve
doudbt and believe that the solicitor should not have silently
acquiesced in custody at this stoge but should have forced the
procurztor-fiscal to show csuse why custody should be granted.

This discussion is continued below56 here we consider in general
terms the justifiability of the present criteria of success and ngke

suggestions ebout ways in which the suceess rate might be improved.

Some researchers have argued that an unfavourable bail decision

may have a demonstrably adverse effect on the plea, finding and sentence.

Using Yotes' corrected chi square, however, we were unable, in both
summary; and indictable cases, to obtain significent correlations using
the voriables bail decision and plea or findinz or sentence. Never-
theless we agree with researchers who have pointed out that custody
before trial may adversely effoct the prepsration for trizl and the

accused's morale, family life and employment prospects.
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BAIL BACSRIMONTs THE SCRIT. OF ATTEKMPTING

s VERA INSTITUTE

The Vera Institute in their bail experiments attsmpted, with some
reparted succegs, to devise a new bail indicatore. The bail
indicator devised was based, as we described ahove,ss on a score
indicatin: the "community roots” of the accuceds In Zngland although
it was considered that the courts would be hostile to decision-making
based on a scoring system, considerable support has been voiced for the
introduction of Verz type information sheets. It has been argued that
the use of inform:tion sheets would solve a major oroblem affecting
bail deecisions, that is, the scarcity of information om which to base a
decision about bail.69

In the Scottish context we gave some attention to both these
issues, Firstly, we considered to what -xtent the introduction of Vera
type information sheets would increasse the information available to the

sheriff. SJecondly,we considered whather a 'community roots' indicator

could be usged in Scotland, instesd of traditional criteria, to identify

good bail risks,.

When we considered whether information about "community roots’
was made available to the sheriff under the jsresent system we noted
that the sheriff alvays had information about the accused's address

available iR hig papers. The procurator-fiscsl and solicitor were able
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to supplement this information but in 84 per cent of the cases we
found that no information about "community roots” was made available
by them.

Table XXV shows the information spread in the 16 per cent (30)
of the ceses in vhich some of this information w:s available. Only

1 case was found in which all the informstion was revealeds.

TABLE XAV

"Community Roots" Information Available to the Sheriff
P e e e e e e e e ]

1 = person with whom accused lives
2 = time spent at address given

3 = employed

4 = marital status

5 = dependents

6 = source of income

Information not svailable 1 2 3 4

Number of cases 3 9 2
Information not , W 7
available 1/3 2/3 343 4/5 3/6 56 |
Humber of cases 1 1 1 3 1 1|
Information not available 1/3/5 3/4/6 3/5/6 4/5/6

Number of cases 1 1 1 1

Information not available | 1/3/4/6 3/4/5/6

Humber of cases 1 1

Information not available [1/2/3/4/5/6

Humber of cases 1

Degpite this great lack of information about the "community roots"

of the accused,tho sheriff did not appear to be conscious of any
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deprivation as he sought further information of this kind -in only 6
casese Ilhese incuiries 11 related to the acceptability of the
acoused's addresss O

Inoreanins the availability of this tyoe of information only
nekes sense if the sheriff is to be persunded to place less reliance on,
or even esbandon, tr-ditionsl criteria. Accepting that this is rossible
for the purposes of argument, we doubt whether the preparation of
information cheets covering this or any other type of information
would be neceasssry or helpful,

It may be remembered that although information about "community
roots" was not ziven to the sheriff, it w s svailable in many cases
to the procurator—fiscal.71 In addition, the accused had the opport~
unity in all caoes to give this information to his solicitor.

The preporation of an information sheet to be given to the sheriff
involves nany adninistrative problems not least the decision about
who is to prepar: the information. Varioug bodles have been sugrested,
for example, socicl workers, court officinls and the polices In
Scotland the collection of this information would inwolve unnecessary
duplication of the work of the duty solicitoxrs To counter the argument
that the strength of the information sheets lies in the fact that 1t
contéins verifiod information, - it may be said that the procurators
fiscal has some of this information verified by the police and the
sheriff, if he doubts the word of the accused, may ask for confirnw
ation.73 Hor is there anythin; to prevent the solicitor, except
perhaps lack of time, from obtaining confirmation by telephone in
cages where this is vossible.

Expense, unnecessary duplication of work, possible delay in

bringing the accused before the court and judiciel inability to digest
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more paper information within a very short period are some objections
to information she:tse In addition we believe that if the procuratore
fiscal and the =z0licitor are both adequately informed, if the judoe is
receptive and wiiling to seek further information, information sheets

ares superfluouc.

To summarise:t we found information about “community roots" was
not generally available to the sheriff. e are of the opinion,
however, that in the event of partial or complete acceptance of
"community roots &s & bail indicator,the information could be presente
ed to the sheriff without the introduction of information sheefs. e
congidered information sheekLs to be an inasprooriate method of
presentinz information to the judsge in view of the duties and role

played by the orocurator-fiscal and solicitor in the existing

accusatorial sysbem.

The underlying assumptions of the Vera scheme were explained in
Chapter 1174 end the point system was reproduc:d in Lxhibit 1.

To assess the utility and morits of the Vera scheme in the
Scottish situation we computed scores, besed on the Vera scoring system,
for the cases in the sample. We wished to discover firstly, whether the
scheme would achieve its objective of increasing the number of sersons
released, OSecondly, to discover to what extent the scheme would
recomuend the rclease of persons who were released under the tradit-
ionally accepnted criteria and thirdly, whether the recommended pergons

and the non-recomnended persons appeared or did not appear, if they
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were in fact released.

We amended the scoring to take into account Scottish differonces,
for example, Scots law does not distinguish between felonies and nis-
demeanours. ¢ also simplified some of the scoring beceuse detailed
information about for exemple, unemployment record was not available
for tha sample cosess Ve excluded the diccrotionaxy point to avoid
introducin: bias into the sample scores. ¢ consider that the scoring
system which ve constructed was marginally more favourable to the

accuseds Thiz scorins system is set out in Table XAVI,

PABLE XXVI

Adaptation of the Vera Institute "Community loots" Scoring Jystem

22101 RECORD
2 lo convictions

1 -« 5 eonvictions
« 1 iore than 5 convictions

-

FAMILY TILS
lives with family

lives in military cservice quarters
lives with {riends who are not co=accused

Regulexr employment

Lmployed

Receiving unemployment benefit
or goclal security benefit

N Lo

- P

ST LENCE

2 Hasg a fixed zddress
1 Address for less than 6 months

The results based on this scoring system are set out in Table LXVIIe

le found thet there was only a 3 per cent increase in the number of cases

who qualified on the basis of the point system for a rolease



recommendation. Indeed when we oxcluded the continuation renort and
review cces, to which some specialities attach, only 55 »eor cent (59)
of the cases qualified for a release recommendation in comprrison with

71 per cent (78) who were gronted relense under the present system.

TABIE XXVII

A Comparison of the Scorins lecommendations end the Jecisions ilode
= e e e e e e e e e e e et e i i e~ e
Released in sample Hot released in sample

NG(S)/FC CaP/CFE G(.) HG(s5)FC CiW’/CFE G(R) Total

Score 5 or »5 50 1 6 8 16 12 93
Score § 28 0 4 17 18 8 75
Total 78 1 10 25 34 20 168

A concordance was found between the results of the Vera recomme
end tions =nd the present criteris in the cases for which a trial dabe
wag sets Of the czses whose scores merited a rele se rcocommendation,
50 were in faet released, This means, however, that only 8 custody
cases benefited from a recommendation and that 28 cases which were
releoped did not qualify for a recommendations The sco ing favoured
49 per cent of the continustion casese A special problem affects

contimistion cases because custody is almost aubtomatic at this stage.

75

‘e criticiced this above'’ and it is this problem which must b~ taclkled.

get 44 per cent were releas:d on their second court ppenrance. Cases
in which the accused pled guilty ond a resort was orxdgred faored betber
on the scoring system but agin we found that the scoring denied a

recomuendation to 4 { 14 per cent, of the raport casz . relezscde

212,



The success rnte which would have been achieved on the basis of
the "community roots' recommendations compared unfavouradbly with the
success of the c:ses released in the sample.TG ‘e found that on the
basis of scoring, 31 ezses did not qualify for o relesse recommendation
although they were in fact successfully releagseds In addition, 3 of
the accused who failed to appear, echieved a score on the "community

roots" scale which qualified for a& recommendabtion.

In our experiment with the sample casesz the "community roots”
indicator achieved little success in increacing the number of percons
eligible for release. The lack of success may be explained by the
difficulty of transplanting the indicator, which was designed and its
17

success confined, to legal systems with problems’'' and legsl provisions
differing from thoge of Scotland. Ve are of the opinion that these
differences are sufficiently fundemental to prevent a successful
transplantation even with substantial modificetions to the "community
roots" acoring.

In Zmerica a right to bail is given and the problem which inapired
the Vera scheme was not the refusal of bail but the inability of many
accused to raise bail money set at a prohibitively high figure. This
led to the various iniquities of the bail bonduman system. Vera
personnel highlighted the injustice of release being dependent on the
possession of weelth mmd tried to construct a new indicator. Scotland,
however, has two major problems which probably demand different
golutions. The {irst problem is that some accused are refused bail and
this decision is entirely disoretionary.. Secondly, although bail

enounts are comparntively very low some accused cannot even raise

very small amounts of money and thus remain in custody. Unlike the

219,
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American situation thore is noc need in .colland to mani ulate the
bail gystaew, by denanding high bail money to prevent accused from
obtaining relecse,as the judze can easily refuse baile

Not only ar: the problems different but the American criterion
of success of bail has only limited aplication in -cotland. In .merica
the success of bail is judged by the appearnnce rate of the accused.
Other fuctors, however, affect the question of success in Scotland
notably whethor the accuzed has committed othor offences while on bail
or whethor the rceused has attempted to interfe e with witnesses or in
other ways pervert the course of justices The "community roots' scole
was designed to predict merely the likelihood of sppearance of the
accused and this has also been the measure of its successs There is no
evidenca to susgseast that any reliance can be placad on 'community roots”
shen the succoss criteria include additionzl f ctors. But even if
success in -cotland were to be judged by refecance only to the a perlw
ance of the accuced, ths scores of the samplo cascs suggest that fewer
persons would be relensed without any improvement in the identification
of persons likel s to abscond.

The r sults we obtained indicate that the Vera scale could nobt be
uged successfully in Scotland as it has been in many different states of
Americae. It would, of course, be possible to attempt to create a new
scalee To be of practicsl value such a soale ocught to take into account
all the success criteria. iany etudies, however, have illustrated the
difficultien involved in attempting to predict whether an accused is
likely to commit other offences.TB This would be only one of the fcctors
which the bail se e would havz to take into ecceounte Ve are very doubte
ful whether a =2cale could be developed which would zive a bettexr

prediction than 2 decision based on the docision-maker's asgessuont of



221,

the individual circumstences of the ouse. The inevitable complexity
of such a scale would in any event probably prevent its use in tho
daily routine of bail setting,.



VIII

BAII DICISIONS

IN THE HIGH COURT OF JUSTICIARY

The High Court of Justiciary, with few exceptionsz considers
the question of bail only when an appeal is taken from the bail decision
of an inferior court. Although the sheriff courts are responsible
for a much gre:ter number of bail decisions, the decisions of the
High Court of Justiciary are significant as the appelate jurisdiction
of this court provides an opportunity to develop and standardise the
grounds on which bail is granted or refused.

In contrast, however, the gr:unt of bail pending appeal sgainst
conviction or sentence is decided at first instance by thel High Court
of Justiciary. This is true also of interim liberation in summery
procedurey where appeal against conviction or sentence is by suspension

but not if the appeal is by stauted case.z

S SUBJICT OF THE RESSARCH

The decisions of the High Court of Justiclary were of interest
for a number of reasons, not least because of the secrecy surrounding
the deliberations which were heard in the privacy of chambers. In the

vast majority of caaes3 the conduct, procedure and rationale of the

222,
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decisions were unknown. In addition as appeals could originate from
any of the _cottish sheriffdoms,we .ere able to examine for the first
time bail decisions from parts of -cotland outwith the lothians and
Peebles area.

iany of the issues which we examined in the lower courts again
engaged our attention. Thus in studying the decision-making situation,
wae conuidered what information was made available to the decision-maker
and attemnted to acsess the effect of this information on the decision
to srant or refuse custody. In bail sppesls and bail applications
pending appeal against conviction or sentence we identificd the judge
as sole decision-maker, in contrast to the inferior courts where we also
identified the prosecutor as a decision—makerﬁ In the appeal situation,
however, the Crown representative does not have the froedom of his coun-
terpart in the inforior courts to agree the terms of liberty or decide
whether to oppose a motion of baile In bail applications after
conviction the exclusion was obwviously required because, unlike the
pre-trial bail provisions, the law does not vest any di:zcretion in the
Crown reprecentative nor does it confer any right to make representations.
In considering the judge as decision-maker we examined his ottitude
towards receiving and seeking further information and the ressons or
lack of reusons given for his decisione The information 7iven by
opposing counsel was also cvaluated. In examining some of the
conaequences of the appeal decisions we concentrated on the following
igsuesi~ bail money, time taken to have an appeal considered snd the
success of the appeal decisions. Lastly ome attention was given to

thé justification and consequences of the secrecy surrounding the

proceedings.



THS RiECEARCH METHODOLOGY

Ho preliminary study was carried out in the High Court of
Justiciary becsuse permission for this study was grented almost a year
after the beginning of the research by which time we had bocome very
familiar with the bail practice.

The study covered bail appeals and bail applications after
conviction heard in the winter session of 1973.5

Bail appeals may be heard in court or in chambers before a
single judse or a quorum of the court. As a matter of practice the
appeals were always heard in chanbers before a single judge. The
hearinze in chambers did not take pl.ce every day but were zot as
required on any day except Sunday.

Bofore the hearings the various people with an interest in the
petitions congregated outzide the judges' chamberss. Attendance at the
hearing of the petitions was strict!y limited to the partiss contesting
the petition. [Present at a hearin;, therefore, were the accused's
coungel and sometimes a representative of the instructing solicitors,
a Crown assistaﬂtG and an advocatc, usually one of the AdvuoataﬂéBeHQtQ,T
representing the Crown. The Clerk of Justiciary or a demute was also
in attendance. The judge was made aware by the clerk of our research
interest in baile. On no occcasion wan the accused or any othor inter-
easted party present.

‘@ did not use information sheets to record the debate in
chanbers but attempted to note fully the verbal interaction in the

sequence in whieh it ocoured. After the heesring of the petitions we
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completed an informmation sheet, reproduced in Appendix II, based on
informstion contained in papers held by the Clerk of Justiciary and

the Crown assistant.

Although we had full access to the court records there was
unfortunately no record kept in the High Court of Justiciary abdbout
mich necessary information concerning, for example, the raising of the
bail money, the success of bail and the final outcome of the case. This
information could be obtained from the clerk of the sheriffdom
in which the accused had made his first appearance. ‘e wrote with some

success to request this information.

Y

stion for U £ SP33

In 4Appendix V we list the voriebles crsated =nd coded on computer
cards to cover the information obtained by observation and record
regcarch. ‘e used the 5°S3 programs to provide descriptive statistics

and to test some relationships between the wvariableg.

THE R .SLACH RESULTS

) de ntion of the S5

During our period of observation 65 petitions were heard in
chanberse The results of the petitions are described in Tzble XXVIII,
The low success rate of 17 per cent for appeals against the refusal of

bail should be noted.
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TABLE XXVIIX

Tyoe and Hesults of Petitions

Petition Petition

Granted Jismissed otal

Appeal against refusal of bail (snmmar{) 3 4 7

(sole 6 3 45
Crown appeal against grant of bail 2 1 3
Bail after conviction 7 0 7
Ho appearsnce entered - - 4
Patition abandoned - - 1
idssing case - - 1
Totel 18 44 65

«@ found that the role of the judge as decision-meker in bail
appezls in the High Court of Justiciary assumed a grecter importance
than comparvtive roles in the inforior courts. Ye attributed this
Incre:sse in importunce not only to the higher status znd appelate
novers; of the judge but also to the effect of the role plgred by the
Crown repregsentative in brinzin: or ooposing appeals.

The Advocate-lepute when representing the Crown in bail appeals
did not enjoy the extensive discretion of the proszcutor in the inferior
courtse The decision to appeszl did not lie with the Advocate-lUepute
but with the procurator=fiscal in the inferior court, or the accused.
The Advocazte-Depute merely received notification of the appeul and was
given 2 summary of what was thousht to be relevant information by the

appropricte procurator-fiscal. This summary was generally the only
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information available to the Advocate-lc ute. DBecause of this the
Advocate-vepute appeared to adopt the vier that,until further information
was available, ho would support the procurstor-fiscal who was fanilier
with the circumstances of the case includin: the police report and who
had nerhans precognosed witnesses. In addition at the appeal otage the
opportunity ol reoaching sgreement between the Crown and the accused's
raepresensetives had usually passed.

In contrast, therefore, to the burgh court where in muny cascs
only the prosecutor made representations about bail, and to the cheriff
court where in many cases both parties reached an agreement which was
merely endorged by the sheriff, the judge hearing bail appealg was
confronted with two disagreeing perties who were briefed to present
their respective cases.

The petition presented to the judge contained information about
the name and sge of the accuaeda and the offence charged. Additional
information was given to the judge by the Advocate-Depute and the
accused's counsel, Table XXIX shows the information available to the
judge when he made his decision.

The judge was informed in a2ll cascs sbout the nature of the
accused's record and in 21 (38 per cent) of the cases a copy of the
criminal record was ziven to the judge. A comparison of Tables L.IX
and XXXIXI shows that with few exceptions the Advocate-Depute emphasised
the same characteristics of the accused's record as the procuratore
fiscal,and gove the same information to the judge which the procuratore
fiscal had given to hime Some of the omissions were, however, interw

estings Thus in 2 cases the Advocate-lemte (id not repeat bo the
judze the procur tor-fiscal's allegation that there was a risk the



TABLE XXIX

Type of Information Made Avallable to Judge by 4.De and Counsel

e T L R T T T RS === —===

————————
-

Advocate=
Type of information Jepute Counsel Total

Hoe of Ho. of Ho. of

gcaces cageg casges
Criminal reocord given to judge 4 0] 29
Length of record 30 16 46
Seriousness of ‘revious sentences 2 5 T
Recently relesed from prison 5 0 5
Llecent convictions 5 4 9
Possibility of resetition of offences 6 1 7
On bail 6 1 T
On licence/parole 5 0 5
Seriousness of charge 5 9 14
Circumstances of offence 11 0 1"
Appearance of accused for trial 4 18 22
Interference with witnesses 5 4 9

67/ 31 -
——
Date of trial 12 () 12
Further chorges pending 3 0 3
Recovery of property T 0 T
deview refused 3 0 3
Stronz evidence 2 0 2
Adnigsion by accused 4 0 4
Aceused pleading not gullby 0 18 13
Other ¢ 14 14
Address 4 27 Y|
Marital status 6 24 30
Dependents 5 12 17
Employment status 5 24 bras
Family commitments 0 19 19
Third party will supervise 0 4 4
13% 597 -
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TABLE XXX

Infomation Sought by Judge from Advocate-Lepute
b e e e A e e e e e S o et A b= ——
Type of information Hoe« of cases

Aske to see rocord
Degeription of record

Any recent rocord

Any eimilar convictions

Date of rele ze {rom prigon
Any admission from sccused
Value of oro-erty

Reagona for sheriff's refusal of bail
Tyoe of trial nrocedure
frial dute

Address of accused

Fanmily circumstances
Acceptability of bail amount
Uther

e I B il 1 1 #Y R

TABLE XXXI

Information Sought by Judge from ‘ccused's Counsel

bt~ i~ NSl e AR e e .| bt

Type of infomeation No. of cuoses

Addresgs of the asccused

Appearance of accused for trial
Irial plea

Aaything in fovour of the acoused
Amount earnad

Amount of ball offered
Acceptability of bail amount

Rt LB AT SN LS I
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accused might not appear. Recovery of property =snd the strength
of evidence against the sccused were also not brought to the
attention of the court,

Some information about “community roots'" was given by the
accused's counsel in 80 per cent of the cases. A comparison of
Tables X IX gnd /C0JII shows that although the Advocate-Depute was
not fully infomed about this type of information, he did have socme
information in 16 per cent of the cases thouzh he rarely gave such
information to the judge. Bearing in mind that in some cases infore
mation from defence counsel and the Advocate-lepute referred to the
same cases, it mas be appreclated that the judge was far from fully
informad about ‘community roots" factors. The judge was given no
information about the accused's address, marital status, dependente,
employnent and family commitments in 47 per cent, 48 per cent, 72
per cent, 53 per cent and 67 per cent of the cuses respsctively.

Other information which was notable by itc absence was the length
of time the accused was likely to spend in prison before trial, missing
in 60 per cent of the cases and ths re:sons for refusal or grant of bail

in the sheriff court, missing in 65 per cent of the oaaes-9

The judge took an active part in sceking information from both
counsel and contimued the hearing in 2 csses $o sllow the partios o
obtain further information about a disputed point. A contimuation vas
granted in the first case to enable information requested by the judge
about the triasl date to be supplied, and in the second case to allow
verification of information about the accused's family circumstances.

The judge sought information from the Advocate-Depute in 29 cases

and in 17 cises {rom counsel for the accused. The type and {rejuency



of the information requested is set out in Tables XiX and AXK,

The information requested by the judge is interesting because it
is likely that it illustrates the type of information which the judge
considered importante It may be noted that despite the judge's lack of

knowledge about 'community roots" factors only 10 per cent of his

questions were dosigned to elicit such information.

Unlike the sheriff and bailie, the judse in the appeal cuszes zave
reasons for his decisions in 76 per cent of the casese. 4lthough ¢
reasons given crnnot be considered as necessarily representative of the
crucial factors in the decision, they give an important insisht into the
factors which thoe decision=maker regards as acceptable to the public or
that part of the public, the court personnel, with whom he is concerned.

In Table ~XI1 we describe the type and frequency of the reasons
given. DUespite the fact that 30 per cent of the reasons reforred to the
exercise of the sheriff's discretion,we discovered that in 65 per cent
of the oases10 the judge was not informed of the szrounds on which the
ghoriff{ bas'd hic decision. If our research in the Edinburgh sheriff
court is to cmome cxtent representative, this lack of information may be
explained by the fact that reasons were siven dby the sheriff in less
than 2 per cent of the sample canges. This is one of the considerations
which influenced our recommendation made below11 that both judges of
first instan:c and appelate judges should always zive reasons for their
bail decicions. The criminal record of the accused was particularly
prominent and reference was made to this in 40 per cent of the cases
in which rezsons were given. From the context of the r:fused retitions

it appeared that a lengthy criminal record has ner ge become a sround
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TABLE XXXII
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Tyoe and Frequency of the leasons Given by the Judge for his Zecision

Petition Petition
Clsuissed granted
Insufficient grounds to interfere with sheriff's 12 0
discretion -
Sheriff wrongly exercised discretion 0 2
No change of circumstances since refusal by sheriff 1 0
Cersistent criminal record 6 0
Very long record 2 0
Refused n basig of record 8 0
Previous convictions for similar offences 1 0
ot very seriocus record 0 1
Abuse of liberty 2 0
On bail 2 0
Z{ecently releassed from prison 3 0
Hature of charge 3 0
Uircumstances of offence 1 0
funber of charges 2 0
Hot very serious results 0 3
anzer of perversion of justice 3 0
Porvorgion of justice unlikely 0 1
serly trial 3 0
Lete trial ¢ ;
Seetion 31 muilty plea 1 0
Admiggion of offence 1 ¢}
Likely to be custodial sentence 1 0
Conviction unlikely 0 1
ot affected by backsround circumstances 2 0
Addregs now satisfactory 0 1
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for refusal and was not considered merely an indicator of the
likelihood of the acecused commitiing further offences while on bail.
It is notable that the judge made reference to "community roots”
factors in only 3 (6 per cent) of the cases and in 2 of the cases

only to say that his decision had not been influenced by such factors.

The emphasis on factors relaeting to criminal record rather than
‘community roots" was borne out by the statistical correlations which we
obtained using Yates' corrected chi square.

iihen we tested a number of null hypotheses, that is, that
different information variables were not related to the judge's
decimion, we were able to reject the nmull hypothesis with three
informeation variables. Ve concluded, therefore, that the judzge's
decision to allow or r:fuse the accused's bail a peal was dependent
ois Fluatiy, the nasber 6t provisun ssmvichbons. 10 (Setcully, the
decision was dependent on whether the accused had ever been given a

13

custodial sentence ” and lastly, on whether the accused's record

showed that he had on znother occasion abused his freedom on bail by

committing offences, by absconding or by tamperins with evidance.14

Bail ¢ v At

In bail applications pending appeal the judge was sgain prominent
es the decision-maker but for reasons different from those appliceble to
bail appeals.

In solemn procedure discration to grant bail to a person
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appealing against conviction or sentence is vested by statute excluse
ively in the ligh Court of Justiciar:r.15 Although = practics has
grosn up whereby a reoresentative of the Crown always attends,this is
congidered to be purely for the convenience of the court which ngy
wish to request some information.

The information available to the judge from the petition was the
name and age of the acoused and the grounds of appeal. Additional
information i2s ziven to the judge by the accused's counsel.

We found a change in emphasis in the information ziven with
counsel stressin; that the petitioner would serve a substantial period
of his sentence before the hearing of the appeal, that the petitioner
had been successfully released before the trisl and the grounds of
appeals Reference was also made to the following types of information,
maritzl status, employment status, dependents and :E‘ixf.ed address. In
only 1 case was information given about the accused's previous
convictions or lack of convictions.

Additional information sought by the judge was limited to the
date of the appeal hearing requested from the clerk of court and the
ability of the petitioner to raise the bail money, requested from his
counsel. The Advocate-Depute, repressntin; the Crown, did not
contribute information until requested by the judge. OSuch recueste
occurred in 6 cases and related to the grounds of appeal specified in
the petition., In 2 of these cases the Crowva representative, referring
to his lack of Jocug gkandl, declined to comment.

In the 3 cases in which the judge g=ve a reason for his decision
it was basad on the primg facie merits of the appeal or the length
of time which the accused was liable to spend in custody before the

appeal hearing.
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In addition to the non-sccusatorial role of the Crom we identified
two striking dilferconces between the attitude of the participants in
the bail anplication cases compared with the bail appeal cases. Firstly,
the o»reoccupation with criminal record wnd fear of repetition of
offenceg which we deseribed in the section covering bail apoeals was
absent in the applications for bail made on behalf of convicted persons.16
This may be because of the great difference between the criminal records
of the two types of petitioner. The convicted petitioners had no or
only minor previous convictions unlike the majority of the bail appeal
petitioners who had records of some length including sericus convictions.
An explanation for this difference in the criminal backsround of the
petitioners is put forward below.17 Secondly, more prominence was given
to the merits of the convicted petitioner's grounds of appeal than was
given to the merits of the accused's defence to the charge in bail
appezls. This may be one consequence of the application of the prese
umption of innocence. The presumption does not apply after conviction
and the onug demongtrandi therefore lies on the petitioner to show

cause why he should be réleased.

ve argued above13 that to be satisfactory the information made

available to the decisionemaker must satisfy the tests of accuracy,
relevance =nd sufficiency.

e formed the opinion that the debate in the appeal situation
did not gusrantee,to the same extent as the sheriff court procedure, the
accuracy of the information given to the judge. This was duc entirely

to the foet that the Advocate-Depute and the counsel for the netitioner



were not as fully informed nor did they have the same opportunity

of ncouiring first hend knowledge as their sheriff court counterparts.
In the case of the Advocate-lepute we have pointed out19 that in many
caeses he had little or no informetion about the family end background
of the accused and had to rely on the procurator-fiscal's assessment
of what was relevant infommation. His briefing, however, compared
favourably with that of the petitioner's counsel whose instzuction by
the zccused's solicitor was in many cases, as we show below,zb very
inadequate. Counsel, of course, had no opportunity to supplement

his information by questioning the accused and he was also denied
access to the criminal record of the accused compiled by the police.

The remoteness of both counsel from the primary information
gources is perhaps inevitable az long as appeals are henrd by the
High Court of Justiciary. . 4An improvement in the briefing of counsel
would, howevery substantially increase the likelihood that accurate
information was given to the judge, as information aboui the same facts
would be available from two different sources.

Information is relevant, we believe, if it relates to the criterion
adopted by the decision-maker. Grest emphasis was pliced by the judge
on certain factors relatinz to criminal record, and we found that this
type of information was well supplied by the Advocate-Deputc. In many
cosesy however, counsel for the sccused was unable to give or interpret
such information.

In the appeal situation we found that the Advocete-ierute and
the accused's counsel always adopted an sccusatorial role. It may be
recalled?1 thet in many cases in the sheriff court there was no contest,

but vhere az contest was joined the information made svailable to the



sheriff increased. This was true also of the High Court of Justiciary
where we noted that in the cheracteristic conflict situation of the
appeal the judge was given a much greater amount of information in
comparigon to the sharif£.22 In theory this contest ought to have
resulted in sufficient information being made available to the judge but
a8 the oposing counsel themselves were not fully informed the
information made available was liable to be insufficient.s To some
extent the judge coped with this by adjourning cases to encble counsel
to obtain further informmation considered necessary by the judge. Ve
did not note any cases, like the continuation cases in the cheriff
court, where ne party failed completely to contest the case, although
on a few occasions coungel for the accused did not press the appesl
with ans enthusiasme Indeed in 2 cuses counsel admitted to the judge
that he considered the appeal to be hopeless. Not surprisingly the

Jjudge did not grant these petitionse

The presentation of and source of information about applications
for bail after conviction differed considerably from the pre-=trial bail
appeals. Although the Advocute-Depute attended, he was not legelly
entitled to contribute to the discussions unless asked some question by
the judge. Bacause of this there was no double check of the accuracy of
the information. The Advocate-Depute did receive some infoxmation about
the petitioner and the circumstances of the case and in the samaple
cages this information was not contradictory to the information given
to the judge. Lven if the Advocate~lepute had possessed conflictines
information we believe that he would not on his own initiative have
pointod cut the discrepancy.

Because there were so few of these cases in the

237
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sanple (7) we were unable to draw any reliable conclusions about the

relevance or sufficiency of the information given to the judge.

The model of bail decision-making in the High Couxt of
Jugticiary differed considerably from those described as applicsable
to other procedural stages. In Figure VI we represent the judge as
arbiter between the competing su gestions but illustrate his {recuent
acceptance of the submissions made by the Advocate-Depute.

This pattern, as when it occurred at the sheriff court lavel,23
may to some extent be due to the fact that the Advocat =leoute in
comparison to the accused's counsel selected informetion which was more
likely to influence the decision-meker. The contribution of another
factor is,however, perhaps even more important.e In the appeal
situation, the judge is not making :n original bail decision but has to
decide whether the judge of an inferior court has wrongly cxercised his
discretions The appelate judge is unlikely to conclude that the
discretion has been wrongly exercised where the sheriff has refused
or sranted bail according to the accepted criterias It is arguable that
the Crown were more realistic than the accused,vho raised 95 per cent
of the bail appesls,and the dominent position of the Crown in the
appeal pattern merely reflects thizs Ve are of the opinion that if
the Cxpwn appealed a much greater mumber of bail decision this

dominant positicn would be reduced and would possibly disappear.

Counsel for the accused was necessarily in o dominant position
when presenting applicctions for bail after conviction becauce the

participation of the Crown representative was legally limited, This,
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howaver, does not in our view explain the high success rate of
petitions raised on behalf of convictod versons. The success, as we
argue below, is best explained in terms of the non-availability of

legal aid for cases considered to have & poor chance of successs

The Advocate-Depute, unlike the procurator-fiscal,had no first
hand knowledre of the case but had to rely on information made
available to him by the procurator-fisccl of the sheriffdom from which
the appeal orizinateds The procurator-fiscal was required to make a
report to the Crown office and it was this report, together with a
copy of the petitioner's criminal record,which was given to the
Advocate-Jesute by one of the Crown assistantse

‘e found that with the exception of information obtainsble from
the criminal records, the Advocate-lDepute did not always have full
information on which to base a decision using traditionally accepted
bail criteria.

From Table XAXIII it may be seen that the Advocate-=Depute was
informed of the circumstances of the case in only 5 cases. ZJue to this
he was nob 2hle to make an independent assessment of, for exampls, the
risk to the oublic or victims Similarly he had to rely on the
procurator-fiscal's assessment of the risk of non-appearance or
interference with witnesses. In the majority, though not all of the
cases in which the procurator-fiscal based an objection on these zrounds,
he also specified the information on which his :bjection was based. But
the assumption connot be made that this represented full Information

sbout the frctsy as different evaluations of the relevance of the
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available infomnation may have been made by the various procuratorse
fisecal, llepurding information about the family and background of the
accuzed vhich bears some relevance to the "community roots" criteria, we
found that such information was available only to a limited extents In
4 of the cnues in which the Advocate--epute did have this informetion he
chasllenzed the submissions of the accused's counsel. The challenge
revealed serious discrepancies in information ranging, for example,
from councel's submission that the aecused. wis aged fifty and nmarried
with three children whom she looked after while her husband was at work

to the Advocnte-Jepute's reply that the woman was aged twenty-two,
4

o

divorced with no dependents. The Advocate-lepute was handicapped,
howavery, because in 70 per cent of the cases he had no information about
two or more voriables relating to the family and background of the

25

accused. fie was thus often unable to contest effectively or verify

information j;iven b’ the accused's counsel.

TABLE XXOII

" Information Made Available to the Advocate-lepute by the ..

R S L s

Type of information Nos of cases
Circunstances of offence 5
Aisk of non-gppearance 5
Rigk of interference with witnesses 2
Recently released from prison 5
On bajl 6
On licence/parole 5
Further cherges pending 4
Admission of charzes by accused 4
Hecovery of o»roperty 1
Review Tefused 4
Address 18
Harital status A1
Dependents 22
smployment status 37
Family comnitments 1
Strong evidence 10
Trisl diet 18
Other 2




All the petitioners in the sample were represented by counsel at
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the hearing of the petition. Soliciters have no risht of sudience before

the High Court of Justiciary and must therefore instruct counsel to
present the petition. This, of course, involves additionel expense.
Provision iz made, however, in the Legal Aid (Scotland) Act 1967 to meet
in certain circumstances the expense of both the solicitor's and
counsel's foes out of the legal aid fund.26 The accused as a matber of
practice was not brouzht from prison to attend, YWe raised the cucstion
with court officials of the procedure zdopted if the petitioner wished
to represent himself. This we were infommed was a situation which had
never ariscn but it wes considered competent with the consent of the
court.

In bail appeals counsel instructed to appear for an accused must
rely for his information on the instructing solicitors. Counsel does
not interview the accused and only in rare circumstances would he have
any knowledse of a case before receiving instructions.

vhile waiting outside chambere before the hearinzs we noted that
counsel on oeccasion consulted the Advocate-lUspute or the Crown assictant
to discover the nature of the accused's criminal record. The clerk of
court was also consulted, in some casca sbout the most basic infomnstion
that is the charge against the accuseds This pre-hearing experience
made us suspect that counsel might be inadequately brisfeds e
decided, howevaor, that because of the number of different peopnle
involved and the fact that they often formed sepsrste grouns enijaged

in private consultation, it would be impossible to attempt to zecord



243,

consigtently these requests for information. Another practice which we
noted but were unable to record with any desree of accuracy wo: the
handing over of instructions by counsel who left to attend other
businesse Counsel who received the instructions often made his firxst
acguaintance with the case, therefore, only a few minutes before
presentins the potition.

Attendance at the hearings confirmed our suspicion that some
counsel were inadequat:ly briefeds In 38 ver cent of the casce counsel
prefaced their pleadings with remarks indicotin: that little informe
ation was availeble to them or admitted their lack of information in the
fece of judicial cuestioning or representations by the Advocate-Ienute.
This percentage is we would argue an underreprosentation. Some coungel
no doubt manaoged to supplement their information outside chambers and
others may have been poorly informed but able to avoid drawins attention
to this at the hearing,

The 38 per cent comprised 4 csases in which counsel in his
pleadings said he had little information svailable, 5 cases in which
the family circumstences of the accused were left in gquestion and 3
cases in which ignorance of the accused's record was admitteds In one
of these csses the Lord Justice-Clerk wos very eritieal about the
ignorance of counsel and the instructing agent who had fsiled to supply
this informnbiun.zT In the remaining 4 coses counsel admitted imorance
of the charge libelled, the existence of a Ue 1 plea of guilty, the
sentenced imyos9d on a co-accused and throateninz letters to a wilness.

In only 3 cases where counsel admitted his inadecuate information
weas the netibion of the accused granted. Thig is a very low success rate
(14 per cent) but the success rate for the sample was also very low

(17 per cont)s 1t cannot, however, be c ncluded that the admitted



inadequacy of the information was ireelevant to the ocutcome of the case.

Of the 3 successful cases, the Advocate-Depute withdrew his
objection to bail in one, and in another he was able to supply the
information requested by the judze about the femily circumstonces and
address of the accuseds In the third cose, counsel for the accused
was unsble to supply the information acbout the income of the nccuseds The
judge whoe had requested this information set an amount for bail without
this information =2nd sithout, therefore, any knowledse of . hether the
accused would be able to raise baile .e concluded that in these cases
bail was gronted in spite of inadequatcly informed counsele Indeed we
wou}d argue that one reason for the hish dismissal rate of the petitions
may be the f-ct that counsel were innde uately briefed. /nother possible
contributory reason is considered belo:-:.28

Degpite a lack of information in some cases, counsel for the acc=
used did give much information to the judge. The frequency and type of
information given was described in Table AXIX. e noted that counsel,
like the solicitor in the sheriff court, emphasised "community rodta“
factors rather than factors tending to show that the accused, despite
any criminal record, was a good bail risk and unlikely to abuse his 1ib-
erty. ‘hus 59 per cent of the inform-tion given by counsel related to
"community roots” and 31 per cent r:l ted to criminal record. In contrast
13 per cent of the information given by the Advocate-lepute related to
"community roots" and 67 per cent related to criminal recorcl.29 "Cormte
unity roots" factors were not disrcgorded by the judge but it is clear
from the information requested and the resons given by the judoe that
greater importance was placed on other criteria. It is also clear that
the Advocato-lepute, unlike counsel for the accused, concentreted on the

information which was given priority by the judge.



Where an appeal is taken against a bail decision in a case which
is to be tried by solemn procedure, legal aid is not available to the
accuced automatically as it is when the accused is in custody until
comnitted until liberation in due course of 1aw.30 Legal aid is made
available for bail appeals, however, if the court is satisfied that the
petitioner is unable without undue financial hardship to himself or his
dependents to meet the expanae.31 Thae only criteria to be satisfiled is
this financial one and the petitioner does not need to show that it is
in the interests of justice that legal aid should be made aveilable.

In cases to be tried by summary procedure legal aid is also
autom:tically available to an accused in the early procedural stages

until the conclusion of the pleading diet.>2

For a bail appeal, however,

legal aid is made aveilable only if the accused satisfies the court

that it is in the interests of justice that legal aid should be made

available.33
Legal aid is never automatically available for applicctions for

bail ‘ending appeal against conviction or sentence. To receive legal

aid for such petitions the petitioner must satisfy the {inoncial criteria

and sotisfy the Supreme Court Committee firstly, that he hes substantial

grounds of appeal against conviction or sentence and secondly, that it

is reasonable that he should recaive legal eid in the particular

circumstances of the 0339.34
For the legally aided cases the success rate for bail appeals

relating to petition ocases was 15 per cent compared with a 75 per cent

success rate for summary ceses and 100 per cent success rate for bail

applications after conviction. It would appear, therafor:, that in the

latter categories only thosewith a strong case werelenabled by-legal
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ald to present their petiti ns. ~Although this prevents the precente
ation of petibions which even counsel admit are hopeless, which happe-
ned in two of the bail appesals in solemn procedure, it means thot meny
of the bail decisions are effeciively dacided outwith the High Court
of Justiciary. It also means that persons who are to be dealt with
under summary procedure, who in most cases pose less of a threat to
the sal=ty of the public, are given lecss oprortunity to petition for
bail. The question must be considercd whethor accused in summary
cagos ghould, asplsted by legal aid, be rivon more opporbtunity to
obtain bail, or whether some discretion should be given to the courd
to refuse legnl zid for "hopeless" bail appeals relating to coses to
be tried by colemn procedure,.

In Table XTIV we show the number of cascs in which legal aid was
granted in rospect of the petition and the reoult of the petiﬁion.

Unfortunately some uncertainty atteches to these legal aid fisures

because it is not clear to shat extent officiels from different sheriffe

doms followed a congistent practice in recording this datas Any mioe

representation iz we think likely to have resulted in an infloted rumbex

of legal ald czuss recordeds The difference in the number and success

rate of the various types of petitions, we would argue, may be

2

accounted for %o some extent by differecnc:s in the availability o

legnl aids

!E! Coat of lesnl representation

Where logal aid was refused on the ground thet it was not
necegsary in the interests of justice, the cost to the accused of

financing the appeal himself may in most casces have been dissuasive if

246,
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not prohibitives It may be recalled  that we found that some
accupged oxperienced difficulty in raising very low amounts of money
for bail.35 It 14 also rslevant to point out that 54 ner cent of the
accused in thae sample were unemsloyod at the time of their arrest.

For the purposes of legal aid, the feca for the inatmcting-
solicitor's work in relation to an interim liberation petition are set

36

at a sum not exceeding 16 pounds. There is not set sum for the work
inveolvod in bail appeals as this will usually form part of the
golicitor's work in preparing the defence. Counsel's feces are said to
be ’‘such sum as appears to the Law ociety to represent foir remuner-
ation for the work actually and rossonably done.">! Correspondence
with the law Soclety revealed that tho sums paid wers in the rogion of

4 pounds to counsal and 5 to 10 pounds to the instructing sclicitor forx

each apoeel.

TABLE XXXIV

Type and lesult of Petitions for which Legal Aid was Gronted or Refused

Tyoe of petition Petition Granted Petition lefused
Bail appe=l Legal aid 3 1
( suemxy) Yo legal aid 0 3
Bail anneal Legal aid 6 33
(solemm) No legal aid 0 6
Cxrown bail sppeal Legal aid 2 1

No legal aid 0 0
Bail after Legal aid 7 0
conviction No legal eld 0 0
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It may be remombered that for reasons discussed in Chapter III
the ligh Court of Justiciary may not release a person merely on his
pronige $o appear but must fix & sum of money as the amount of bail orxr
cautiones In Table AXXV we show the amount of money required and the

offence charged.

TABLE XXV

Amount of Honey dequa.“ed and Offence Charged

Bail Appeal Bail after Conviction

Amt. ( poundg) Of fence Hg;ggﬁ Offence ﬂ:;s::

5 lougebrecking 1

10 Housebreakings Theft 1
Thelts Assault &

<0 “ubezzlement 1

25 Agpeult and Robberyt Asseult (5): Decth by
Perjury 2 dangerous driving 6

30 Att. murders Perjury 2

Although the average amount of bail set was hisher than that set
by the sheriff court,>C it may be appreciated that the bail anounts were
8till low in comparison to the grevity of the charges for which other
legal gystems set much higher bail figures.

In getting the emount of bail the judge tended to set the amount

hinself rother than fix an amount suzgested by the accused's counsele.



In view of this there was no gusrantee that the petitionsr would be
able to raise the amount set. OSome inconsistency in judicial approach
was appsrent in this matter as in one case counsel, who said he left
the amount of bail to the discretion of the judge,was told that it was
counsel's responsibility to suggest an amount. The judge, like his
counterpart in the sheriff court, also consulted with the Advocate=
Depute as to the acceptability of the bail amount. Such consultations
occurred in 3 of the cases. This led to agreement betw:en counsel in
the first case and to the setting of the amount sugg:sted by the
Advocate~Depute in the second case, In the third case the Advocate-
Depute made we would argue the realistic comment that if the accused
was being released the amount did not matter.

It appears, therefore, that the High Court of Justiciary applied

a roush tariff linked to the geriocusness of the offence. This had the

double disedvantage that the bail amounts if they were to be found could

not reflect the gravity of the crime, and yet low as the amounis were,

there was no guarantee that the accused would be able to raise the money.

39

In at lecst one cage™ where bail was granted on appeal the accused was

unable to raise the money and remained in custody until his trial,.

In the case of bail applications after conviction the anount
fixed was similar to the bail amounts fixed for comparable offences.
There was no evidence to suggest that as the petitioner had been conve
icted ond no longer enjoyed the oresumption of innocence hizher amounts
of money were required.

In 6 of the 7 cazes the judge suggested and fixed the amount of
bail,although in 3 cases he inguired whether the petitioner would be
able to raise the money. The Advocate-Depute was not consulted about

this matter in any of the cases.

249



(44) Finding bail

The amount of money set as bail was not accepted by an official
of tho High Court of Justiciary but had to be found to the satisfaction
of the sheriff clerk of the sheriffdom from which the appeal
originated. The discussion in Chapter VII is, therefore, applicable
also to bail granted by the High Court of Justicilarye. Officials
gtated that the sheriff clerk generally waited until he had received a
copy of the successful petition before he accepted the beil money but,
if delay was foreseen, it was considered that informal commnication of

the reosult by the Justicliary Office would persuade the sheriff clerk

to procced.

After the refusal of bail there was often a eonsidersble time
lag before any bail appeal was decided. The longest delgys occurred
prior to the raising of the appeal particularly where the bail decision
was revieved under the 1963 Acte [From Table XXXVI it may be seen that
the aversge or mean time taken to hear a bail appeal after it was
raised was 6.8 days end in bail application cases 8.7 days., This

compares unfavourably with the maximum of 3 days40

within vhich Crown
appeals against the grant or the amount of bail must be heards There is
no maximum time within which an accused's bail appeal or bail application
after conviction must be decideds For those refused bail after an

eppeal the average totel time spent in custody was 77 days. For those
granted bail after an appeal the average time spent in custody was

35 days. The accused who were eventually released on bail would have

been liacble to spend on average another 24 days in custody if bail had

not been granted and raised.

2%.
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T.Bla XKVI

Time Spent in Custody Until Appeal was Decided

Bail Appeals Bail after Conviction
Average time No. of | Average time No. of
(days) cases | (days) cases
Time %t ken to raise petition 3 40 6.7 7
Time token when bail decision 24 15 - =
reviewed
Time tuken to hear petition 6.3 40 8e7 7
Tine taken when bail decision 6.7 15 - -
reviewed
The i

All the accused who were granted and raised bail a peared to
answer the charge. We were uncble to obtain information about whether
they had abused their liberty in any way, for example, by committing
offences s<hile on bail.

‘nly a small number (17 oer cent) of the bail a’peals made by
accuscd, however, were granted and this raises the guection whether
more bail appeals could have been r-nted successfully. It is true that
the aopeal wis refused in no cas where a non-custodial sentence was
imposed.41 Nevertheless about 32 per cent of those refus:d bhail on
ape-l ve-e sentenced to 5 months or less in custody and 17 per cent were

42 43 thot where the act for which the accused

acquittod. we argue below
was brought before the court is not likely to be consilored serious
enouzh to warrant a long term of impris nment then the risk to the publie
of the accused abusing his period of freedom is not sufficient to

justifly deprivin: the accused of his pre-trial liberty. In view of

this we would argue that bail misht have been zranted successfully in

a grenter number of cases.
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ON LIFTING THE VEIL FROM THE CHAMBU{S HIARINGS

——r

The private nature of the bail appeals and applications for bail
after conviction stems from considerations similar to those which affect
committal proceedings in serious canes§4that is, the desire to prevent
possible prejudice to the case of the prosecution or defence.

Prejudice may arise because representations aboul bail are nod
governed by the mles of evidence which apply at trial and therefore
statenents may be made which might not be proved or misht be excluded
in formcol tidel proceedings. Counsel at the hearing of the bail appeal
may aloo reveal some factor which might prejudice the ocutcome of the
case if it was published or even if heard by potential witne:sses
present ot the hearing.

de found in practice, that in only 9 per cent of the cuses could
the publication of the informetion voiced in chambers be construed as in
any wa potentially prejudiciel to the prosecution case. Potentially
prejudicial information we interpreted, for example, as information
given by the Advocate=-Depute about the finding of incriminating letters
in the possession of the acocused and details of further charges which
were being prepared against the accuseds In 25 per cent of the cases
we construed the informetion as potentially prejudicial to the acocused,
In thepe cases the information ranzed from the unsubstantinted allegations
about the ccoused's involvement in I.1.A. activities, to arguments
aboul a statement made to the procurabtor-fiscal by the accused and which
his coungel submitted would be inadnissable at the trisl. In many cases,

howvever, there was some discussion about the criminal record of the



accused and this might also be construed as potentially prejudicial te
the ~ccused.

Although the private hearinss did effectively nrevent potential
osrejudice they also had some less desirable cons :quences.

Por example, the inevitible secrecy which has developed
surrounding the deliberations in chambers which is broken only by an
occasional reported case. This may cause a situation %o dovelop in
ahich the sheriff court sersonnel are unawure of the fictors considered
influential by the High Court of Justiciary. 'ie did {ind some evidence
which we discuss below, thal in some respects the practice of the High
Court of Justiciary differed from that expected by the serconnel of the
inferior courts and differed alsoc from the law as outlined in the
reported case3.45 This problemy howevery, could be alleviasted and
might sossibly be overcome by effective feed-back through formal or
informal lines of communication in the courts.

4 different line of objeetion may be based on the argument that
the chembers hearings offend against the legal ideal "th:t justice
ghould not only be done, but should manifestly and undoubtedly be seen
to be dons“.46 The chambers hearing tokes place in the absence of the
accusod.47 With accused imprisoned in different parts of “cotland

attendance is arguably impractical n the grounds of expense and

inconvenience. Unless, however, counsel takes special sains to acquaint

the instructing solicitors of the deliberations at tho hearing and the
solicitors convey this to the accused, the accused will merely be
informned that his petition hus been dismissed or granteds Interested
friends and relatives of the accused are also excluded from attendance.
To allow justice to be scen to be dune we fawur an immovation which

would give the accused the risht to request that his 2opeal be heard in

253,
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open court and the choice of 1ifting or implementing reporting
reatrictions.48 I'his choice would allow the accuszed to decide
whether his case was best serv:d by publicity or privacy. To
safeguard the Crown's position we would support a right of objection
on the basis of prejudice to the Crown cases

In view of the fact that bail applications in summary cases are
heard in open court without any undesireble congequences it would
appezr that psrivote hearings are not a pre-requisite to promote the
free exchanze of information. It must be remembersd also that in the
case of appeals relating to summary bail applications the question of

bail has previously been considered in open court.

i
(2]
Yt

On a number of occasions we heard the sheriff state the view
that in some serious c¢ases the bail decision should be left to the
High Court of Justiciary before which court the case would come for
triale This was stated also by a sheriff in a case in which a bail
appeal petition was later lodged. At the hearing of the appeal, counsel
for the accused referred to this statement, The statement was critic-
ised by the judge who emphasised that the sheriff should not abdicate
his responsibiliby but make his own decision. Without a reported
decision or a practice directive, however, it is unlikely that sheriffs
will become awvare of the attitude of the High Court of Justiciary on
this matter, This is particularly unfortuncte as, according to the
views given expression to by the appeal judge, it may be more
difficult to succced on appeal than on application to the sheriff.
This follows from the position adopted by the High Court of Justiciary

that in an apecl the onus of proof is reversed end the petitioner
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mazt show that the sheriff wrongly exercised his discretion.

Some other oxpressions of opinion ware also of interest.
deference wuz made above to judicial dizplessure with the oractice
whereby full detalle of the acoused's criminal record were not ziven
to the accused's counsel and in some cages no details at all were ;;11;‘&!1.4
There wos also some indication that the judge would perhaps not be
adverse to some fuller inquiry into the merifts of a case. Indeed, in
one case dissatisfaction with the information avallable was expresscd,

ag it was thousht that the matter could be deaslt with properly only by

Jjudicial consideration of the full precognitions.

In the resorted case of jgcleod ve 2icht it was steted that
"the matter of ranting b2il was not a question which railses issues
regardin; the presumption of 1nnocence."so Thig view reappears ugain
in the reportad crses and in academic ﬂithigﬁ.ﬁ ¥ie found, however,
that in the privacy of the chambers bail hearinzs the presumption of
innocence wa: treoated as a relevant consideration by both the judye and
opposing counsels opocific refer:nce was made to the presumption in 5
czaes and the context made it clear that the osresumption was nob
regerded as merely a meaningless formulae In one case the judge, in
rejectins the scooument of the Advocatowlesute that appeals were never
allowed when the offence charzed was committed while on bail, poinbed
out that such a submission was contrary to the presumplion of innocence,
In another two cases the judze sald that in view of the presumption of
innocence he wns reluctant to refuse liberty and he inquired of the
Advocate-lepute whether any statemente had boen made by the petitioners.

In zeply the information was given that stobtemonts ecdmitting guilt ha
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been made. Counsel for the petitioners said that objections would

be taken to the admission of these statements at the trial because they
were obtained under duress and submitted that he was entitled to rest
on the presumption of imnocences Counsel for the accused in another
case gimilarly rested on the presumption of innocence. In the last
cage the judge, on réceiving information from the Advoecate-Dlepute thot
a Ssction 3! letter52 had been tendered, pointed out that this wagm
rather awkw:rd “or the accused's cise and based his diemissal of the
bail appeal partly on this ground.

Lhe application of the presumption of immocence does not
necessarily lead as some judges and writers have thought to the concl-
usion that all persons must be allowed the liberty of the innocent.
Because they have found such a conclusion unacceptable they have
argued that the srecumption does not apply to the guestion of bail.53
We have demonsbtrabted, however, that this is not borme out in practice.
It is possible we would argue to recognisc the applicability of this
presumption to the question of bail without reaching the conclusion
#which has been found unacceptable.

The é@ffect of the presumption is we think to make bail available
to an accuased cven if any evidence adduced tends to indicate that he
ig guilty of the olfence chargeds 4 full inquiry into the merits of a
¢ase is nobt now accepted practice b.t the presumption ensures that a
person pleading not guilty will not be treated as guilty on incomplete
evidence without a full triale The benefit of the presumption may be
logt, however, if the accused indicates officially that he is pleading
guilty, for example, by tendering a S. 31 letters Although presumed
innocent and ther:fore primg facig entitled to bail therc are considerw

ations of public interest, for exuuple, 'hether the accused is likely



to interfere with the process of justice which may cutweigh the
interest of the accused in his libexty.
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"Although ideally the ... cystem of law
is based on equal justice for all men, in
roality this is not always so. There are
times when the seszles of justice are
weishted or tipped in f{:-vour of the rich
and the "connected”, and even at times
in favour of the guilty, while the poor,
the friendless, and sometimes the
innocent are munished.”

= Goldfarb, |

"ees the system of bail was never
intended as a denial of justice, as a
sentence before trial. It wap
intended as a device to male sure that
a person charged with & crime would be
available for trial.,”

-— GolL’-..Enrb.z
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IX
CONCLUSICNS
AND

RECOLILNDATIONS

lost of the reforms which we recommend were prompted by defects
which we identified in the practical operation of the law r=ther than
by defects in the common lew und statutory provisions regulating bail,.
This was in some measure due to the fact that the letter of the law
was sometimes distorted in practice. Also important, however, was the
fact that in many circumstances the operation of the law resulted in
undesirable consequenceg which could not be deduced merely from an
exanination of the legal framework.

In this final chapter we attempt to draw together the discussion
and findings of previous chapters in order to present our major

recomendations.

{1 _Bail Decision-Making

Because we considered it important that the bail decision should
be based on accurate, relevant and sufficient infometianj and that the
interests of both the accused and the public should be fully protected,
we were concernad to identify any defects in bail decision-meking. Ve
looked at bail decisions, therefor:, not in isoclation bub in their
organisational setting.

There is no evidence to suggest that the patterms of decisione

meking which we identified were peculiar to bail decisions, or even



peculiar to decisions made by official responsible for the administration
of criminal justice. The decision-making patterns and their functional
or dysfunctional effects, therofore, may be of some interest to those

nore generally concerned with organisstional decision-making.

At the police level the general pass pattern,” which we identiffed
using Guitman scalogram analysis, eoffectively reduced the opportunity
for the exercise of discretion. This was due to the fact that the police
decigion~-maker had merely to assess whether certain criteria, settled
in advonce, were satisfied. He did not have to evaluate the weight to
be sttoched to the different variablese. In the general pass pattern,
failure to satisfy any of the criteria was sufficient to prompt a
nezative decisions In addition, the criteria were specific rather than
vasue and open-ended and this reduced further the discretionary area.

The police decision-maeker did not suffer from lack of information.
A grent desl of information wos available to the police, and in all the
somple cases the ¢ cision-meker had information concerning the variables
which were considered relevant. Indeed, because of the nature of the
docision pattern, it would be impossible to reach a decision without
such in.{‘ormation.5

The general pass pattern is, in our opinion, well suited to any
organisation in which it is desired fo encourage uniformity of decisions,
or to minimise the decisionemaker's discretion and hence minimise the
posgibility of abuse of such discretion. There are, however, limits
on the extent to which narrow criteria, laid down in advance, can deal
satisfactorily with future cases and adherence to the criteris may
result in "hard cases". There is also the danger that when the
criterias become outdated the decision-meker will have little or no

experience of the effect of applying new solutions.
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At the police level, these dsngers were minimised because the
police had the power to release only persons charged with minor
offences, and they appeared to form a fairly homogenous group. (e were
in favour of the general pass pattern in view of the restrictions it
placed on police discretion. I1f, however, the categories of person
eligible for bail were widened to any great extent we are doubtful
whether the same decision-making pattern could be suceessfully retained.
The dengor of "hard cases” would increase while the necessary widening

of criteria would erode the restrictions on discretion.

The non-consensual sugzgestion-acceptance pattern which was
tyaical of the burgh oourt6 was one in which the official decision-
meker, the magistrate, rubber stamped the decision of snother official.
Thig meay be functional in some orgenisations, in that it protects the
offici=zl who effectively make the decision from undue influence and
criticisny or because it preserves the formal hierarchy while reducing
tha workload of the more important officials. The existence of such a
pattern in the burgh court and in some casesy, notably the continuation
ceses in the sheriff court,7 is however, open to serious criticism.
In these cases the effective decision-maker was the prosecutor and
the interesta of the accused were not sufficiently protected. In the
burgh court, the lack of protection was due to the fact th:t almost all
accused lacked legal representstion for whieh legal aid wes not availe
able. In the sheriff court the duty solicitor made no abtempt to
obtain release for the accussde This regrettable failure ¢n the part
of the solicitor may, as we argued above,e be due to the solicitor's
experience of judicial sympathy to the orosecutor’'s motion =t this

procedural stage, and the absence of any right of aspeal.
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the official decision-maker had no information on which to base a
decision on the merits of a narticular c:s2, nor genersally did the
prosecutor give any information from which the decision-maker could
assess the merits of his motion, ‘e consider below some nHossible

improvements.9

The same objections do not =pply to a similar pattern, the
congensual suggestion-decision pattemn which often occurrad in the
gheriff court.10 In this pattern also the sheriff rubber-stamped a
suzgestion when he had little or no information available. There was,
however, an important difference in that the suggestion re resented an
agrocnent between officials, the srocurator-fiscal and the solicitor
who were appointed to orotect the different interests imvolved. vhere
the intorests of the éffective decision-mekersare torether congruous
with the interests of the official decision-maker, 25 they are in bail,
we hove azgued11 that it is not a defect if the official dacigion-
mcker does not have sufficient informetion about the releveont variables,
provided the effective deecision-makers are so informed.

It is oven to question, however, whether in the bail situation
the rubber-stamping of the agrcement serves any justifinble function.
It does assure that responsibility for the releasse or im risonment of
the accused is vested in the sherifl, which is we think -opropriate
when the representatives of the diiferent interests cammot agree. 'here
agrzoment Bae been reached, however, waiting for the automatic accept-
ance by the sheriff could cause avoidsble deley in the relenss of the
accuged, without any countervailing benefits. It is doubtful if much
delay 7as caused in the sample cagses, because the solicitor generally

interviewed the sccused only = sghort time before the accused's appeare

ance in courte If there was any agreement reached between the
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solicitor and procurator-fiscaly it was reached after this interview
and in many cases agreement was reached in court. But if the
solicitor end procurator-fiscnl had, as we recommend below,12 an
earlicer oo portunity to discuss & casey, then the practice of weiting
for the sheriff's approval would csuse delay. In such circumstances
we would advocate dispensing with the sheriff's conmsent. ‘e do not
think thot this would require any change in the law because although
discretion to grant bail is vested in the sheriff, the Crown also has

wide powers of release.13

The last major pasttern which we identified was typical of the bail
14

appeals in the High Court of Justiciory ' end also occurred to a more
limited extent in the sheriff court.15 This pattern was digbinguished by
the foct that the officials representing the different interccts adopbed
their traditional sdversary vositions, and gave information to the decisione
makers to support their opposing motions. The officizl decision-maker for
the first time took an active part. e decided between the competing ﬁug-
gestions and in some cases sousht further information on which to base a
decision. Lawyers of the common law tradition have long proclaimed the
merits of the adversary system. They believe thet if the zironsest possible
gage is srpued in support of the di'ferent interests, then the judge is in
the besgt possible position to make his deciaion.16 Obviously such a
pattern cun only be successful where the decision-maker does not have

to assess any interests which are not represented. Success also depends
on the representatives of the differcnt interests being fairly equally
matched in proficiency and on their beinz fully briefed. Although

the bhail representations in the sheriff and High Court of Justiciary were

made by qua ified lawyers, their briefing wsas in some caeses Tar from

adequntee e criticised in particular the briefin: of counsel at the



appeal stage.17

As in this study, inadequate information has been highlighted as
& serious problem in many bail rescarch projects in other jurisdictiona.1a

The remedy which has been applied with considerable success in
America, and by which we are very impressed, is the Vera "community
roots" scheme which involwed the use of infomation sheeta.19 This
schane was designed to give infomation to the judges which was
independently verified, end which wus proved by experiment to de
relevant to the criterion bindins the courts, namely whether the
defendant would appear for trial,

In England, there has been considerable support for the introde
uction of similar information sheets to overcome the problem of inadeg=
uately briefed magistrates. iost recently this has been advocated in a
Home Office report, although it is suggested that the forms would only
provide informztion whichs

"would in the great majority of cases be no more than could be
elicited from the defendant himself in couxt, but it would tcke up a
gro=t deal of scarce court time to obtain the information by questioning
an oftten inarticulate defendant in court ... The information on the
formn would be confined to the defendent's community ties. It would
not cover details of his previous convietionsy we consiler that it
would De preferable for this information to contimie to be provided
by the police who are in the best oosition to obtain it guickly and
accurately'«20
Any improveuments to be gained by the implementation of such a nroposal
would we think be illusory. The otolice, who may both investigate and
prosecute in tngland, cannot be considered independent, The accused
would be much better served by free legal representation. In addition,
granted that the magistrates are inadequately informed, there has been
no attenpt to find out what missing information is considersd relevant

by the magistratese There would be little gained by suiplying

information about the defendant's community ties if this information



is considered irrelevant, or of minor importance,by the mazistrates.
There may be a case for arguing that the existing criteria used by the
Znglish courts should be changed to the criteria of commwnity ties,
but such a far reachinz reform hsc not been put forwerd.

The lack of independent verific tion and inad:quate concern about
the type of information which is considered relevant by the magistrates
are we insist major defects of the -nglish proposals. /e also have
rezervabtions about whether the use of information sheets is the best
method of putting information before the court. In both .merica and
England, free legal representation is often not available to fthe
defendant at the bail hearings. This is not true of scotland as, in
the ovormghelning majority of cases in which a decision about bail is
made, the accused has free legal representation. The provision of
information sheets by some third party does not fit easily into the

21
traditional accusatorial system. Thig system, as we have Jdiscussed,

should provide a check on the =accuracy and sufficiency of the information

given to the judge. It is true that reports such as social background,
borstal and medical reports are regularly given within the context of
this system but these reports are distinguishable, in that they are
prepared by persons, who have specialised training and !mowledge not

possens:d by the prosecutor or solicitor. e are unable to sce any

advantages in introducing information sheets to the Scottish bail hearing,

even if the information was relevont and independently compiled. Indeed,

it is difficult to conceive what stabtus they could be given. If, as
might well happen, information given by the solicitor or nrocurator-
fiscal differed from the information on the information sheet, it is
unlilcely that preference could be given to the information sheet rathexr
than the renresentatione of the prosecutor or solicitor, as this would

make a mockery of such representations. In ocur opinion the best method
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of protecting the accused and ensuring that informed bail decisions are
made is to inprove the system of legal representation at bail hearings.
This would not always result in the judge being fully informed where the
solicitor and procurator-fiscal &;reed.zz But where the different
interests are protected and the effective decisione-mskers are fully
informed, the official decisione-nmaker's lack of information is not in
our opinion a defect.

Jdhere there is disagreement, however, the operation of the
adversary system should ensure thut »elevant infommation is made availe
able to the judge. Ve found that, with some exceptions, this happened
in practice.zB The gystem of legal representation in icotland is,
nevertheless, open to improvement. Iicjor defects which we pointed out
were firstly, the lack of legal representation in the burgh court, and
we ecuphasised the great need for legal representation in this court.24
Secondiy, we criticiced the passive role played by the solicitor at some
bail hearings, especiagly the contimuation cases, which we thought might
be improved if the accused was ziven a right of zppeal 2t that procedural
stage.25 Thirdly, we argued that the briefing of the prosecution and
defence representatives was inadequatefﬂsGenarally the procurator-fiscal
and .dvocate=Depute were very well informed. They did hove less inform-
ation about the family and background of the accused than other matters
but this information,and indeced any other information, could easily be
provided by giving appropriate instructions to the police in the case of
the rocurabore-fiscal, and instructions to the wvarious procurators-
fiscal in the case of the Advoste-leputes The briefing of the solicitox
appeared to be reasonable. OUne improvement which we suggested was that
the solicitor should have a right to receive a copy of the nolice record,
identicnl to the one made available (o the procurator-fiacal.zT iie were

hewever wvery critical, as was one of the judges, of the briefing of
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counsel at the appeal stage.28 In many cases the advocate eppeared to
have received little or no information from the instructin: solicitor and
this was not improved by the practice of handing over instructlons to
another advocate a few minutes before the bail appeale It is difficult
to see how this could be improved as judicial criticism did not produce
any noticeable improvement. Presumably, however, if iudicisl criticism
was sufficiently frequent and severe, counsel would ensure that they
were =zdequately briefed. The provision of a copy of the accused's
criminal record to the solicitor might help as this would srobably be
forw rded to counsels The final criticise peferred to the lack of
emphasis which the accused's solicitor and counsel placed on factors
relating to criminel record which the judge obviously consilered
relevant and which the prosecutor amphusised.zg This nmight have been
due partly to inadequate briefing, and partly to a lack of appreciation
on the part of the accused's represemtative about the importance att-
ached by the judge to the different criteria. The improvenent in
briefing which we recommended abcva,EO and the provision by the judge

31

of rezsong for his bail decisions™ would probably produce a marked

lmprovenent.

The right given to a person in custody to challenge his custody

at verious procedural stazes is, we have argued,32

the main gource of
protection afforded in ucotland, as .cots law no longer gives an arrested
person any right to be released before trial.

«e have degcribed above33 the fairly mumerous osportunities which

the accused has been given extendings from application to the police, through



application on court appearance and including review and zopeals Never-
theless, during our study we identificd some arezs in which changes would
give the accused additional protection without jeopardising the public

interost.

liaking available opportunities to challenge custody is of little
help to an accuszed if he is unaware of or does not underst nd the prove
isions. This is not a probdblem for accused who are legally =dvised and
represented but it is a problem 2t the police and burgh court level. It
is possible for accused to be unaware of the -olice povser to rent bail.
The notices which informa2d the accused about bail and other rights were
we reported missing from the police 09113.34 A simple chanye in procedure
would overcome the allezed destructiveness of accused in the cellse The
detalls of the notice could be incorporated into the form which the
accused signs whea he hands over his property. OSigning such a form and
recriving a duplicate copy would ensure that the arrested serson knew
about bnil.

The magistrate in the bursgh court is under no duty to consider
bail where the issue is not raised. 4An accuged uninformed about bail
or overawed by court procedure may find himself remanded in custody without
any consider-tion given to the need for custody. OCne way of overcoming
this would be to place a duty on the magistrate to consider bail even if
it was not recuested. The lay mazistrate, however, shoved no enthusiasm
for inguiring into the question of bail and we would, therefore, sugzgest
that this is yet another resson to suoport legal representation in the

lay magistrates courts.

There is also a need to extend the opportunities to challenge

custody which are presently available.

268,



269,

One extension which we believe to be necessary is the extension
of release provisions at the police level. The existins law limits the
poseibility of release before [ivat court appearance to arrested persons
charged with very minor offences. IThe effect of this was that any person
who waos o be brought before the sheriff, even on a summery charge, hed
no opportunity to obtain release until he appeared in court. Iany of
these accuscd were later releassd by the gheriff and could, we are
convincad, have been equally safely released before appearance in court.
Although, under English law the nolice have wider powers of release,35
we do not favour such an extension in Scotland. ZIxtending the police
powers would involve an unacceptable increase in police discretion and
orovide weater opportunities for the abuse of such discretion. Also
important is the fact that this extension of police power would conflict
with the wide discretion of the proseocutor who is always in -cotland,
though not in ingland, an official independent of the police. Instead
we favour some 2xtension of the existing practice whereby police
consult the apprepriate procurabtor-fiscal to discuss release.36 Such
an extension is particularly degirable to cover the weckend and holiday
periods, Ideally, a procurator-fiscal should be on hand to discuss all
cases bubt even directions from the procurator=fiscal's office to
consult in the case of accused who are likely to be tried on summary
procedure and who have a fixed address, would represent an improvement.

inother way in which release before court appearmnce could be
extendeld would be to introduce the —nglish procedure of 'backing a
warrant for baii".37 By this procedure the magistrate, when granting a
warrent o arrest, &lso directs the police to liberate the accused on
finding a certain bail. With one reservation we favour introdueing such

a practice in Scotland. The reservation concerns a matter which we
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B vak in, whother the papEok cughb to be ulted

discuzs more fully below,
to appear r ther than arrested. IIf there are, however, circumstances
justifying arrest on warrant raother then citation, then backing a
warrant for bail is compatible with Scottish procedures This practice,
which we think recquires statutory suthorisation, would ensure an early
relecse from police custody without extending police discretion.

Under the existing law the accuzed has no right to appeal a bail
decizicn in solemn procedure at the stage of comtimuation for {further
examinotion. This may be due to the influence of older ide:ns about
further oxominations It was not thou ht necessary to give the accused
a rigitto apply for bail at this stage because further examination was
considered to be for the protection of the accused‘39

liowy, however, no effective judicial examination btalkes slace and
we suzrested that the lack of this right of appeal perna:s inhibited
40

solicitors from asking for bail at this stage. In viow of this, and
the fact that a right to zppeal has been given to the proscculior and to
the uzccused in summary procedure, we recamnmend that in solemm procedure
the accused should be given a similar right.

‘he review and sppeal provisions were im general ade uate. Iwo
improvements, however, could be madg.

The first which we strongly urge, is that the judze should always
give a resson for his decision to rafuse or grant liberty. “licze reasons
should be specific to the case and not merely a standard phrase like,
“"not in the interests of justice”. Lo be successful on appeal it is
necessary to show that the sheriflf or magiztrate wrongly exercised his
discretion. If =pecific reasons were given, both the decigion to

appeal by the procurator-fisecel or the accused, and the deternination

of that .ppeal by the judge would be greatly facilitated.
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A gecond improvement which misht be made would be to malke publioc
the chaombers hearinrs, perticularly in appezl cuses where the acoused is
not generally present. Subject to safesuards which we discussed above41
this would zllow the accused, i1f he desired, to have publicity for his

bail apylication and enable his friends and relatives to aliend.

Although the conferral on the cccused of extensive rishts to apply
for b:il does provide some protection to accused from pre-trial custody,
the protection is essentielly a formal one. If the criteria adopted by
the dscision-mekers result in the refusal of all or mo:t applications
for rclense, the accused's risht to re-spply will afford litile relief

from custody.

In our study we found that, at 11 levels, the rclease rates which
resulted using the existing criteria were not high.

The police granted bail to only 22 per cent of those arvested
persons whom they had the power to release.42 This low release rate
was partly explained by the fact that many persons were acvrested less
than 12 hours before the mornins court session and many were under the
influence of alcohols Ve criticised the police criterin, however, as
unnecessarily restrictive in two major respects. Thus we pointed out
that the chief constable's directions prohibited rele-se where certain
tyoes of offences, notably property offences were chargod.43 Secondly
we criticised the police insigstence on money as a requirement of releaao.44
The anount of money demanded was closely related to a scale of seriousness

of offence as perceived by the chief constable. e argued that by abane

doning these criteria the number of »nersons released could be increesed



without undermining the existing police success rate.45

The decision-maker in the burgh court relied entirely on the
recommnendation of the prosecutor. e consider this to be an abusey
Our reasons and criticisms have been Jiven sbove in some detail.46

Very few acoused, only 17 pexr cent of the sample, were granted
liberty on appeal after refusal of a bail decision. This must to some
extent be explained by the fact that the judge considered thether the
sheriff had wrongly exercised his discretion using the accepted
eriterin. llost of the decisions could be easily justified in the light
of these criteria.

The great majerity of the preo-trial release decisions made in
court were made by the sheriff, The criteria adopted by the sheriff
were described a'bove47 where we noted the importance attach:d to the
accused's criminal record. Fixed sddress was alsd considered as an
indicator of appezarancs for trial. In the majority of cases, however,
the question at issue was not vhether the acoused would anpear but
whether he would commit offences during the pre-trial period. Ve are
of the opinion that the bail decision has in effect tummed into a
decigion nbout whether preventive detention is merited in view of the
accused's past record of criminal involvement.

The sheriff's refusal of bail resulted in 50 per cent of the sample
cases spending somebime in custodar.‘w e did not find any significant
relationship between the ball decision and the plea, findins or santence.49
We did comment unfavourably, however, on the cases in which tle pre=
trial custody represented a more severe penalty than the final disposal.so

Using the criteria which we described, the sheriff w:s tolerably
succegsful in »redicting non-appearsnce which occurred in legs than 4

per cent of the cases, but he was much less successful predicting the

cormission of further offences which occurred in at leact 13 per cent
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of the casess’  There was no clear snswer to the question vhether
some of the accused refused bail could have been successfully relessed
thouzh ve did note in some cases that the offender's conduct wzs not
congidered serious enough to merit a custodial 3entance.52

The operation in effsct, if not in name, of a systen of prevent-
ive detention before trial has attrocted little interest or criticism.
This is difficult to understand in view of the controversy aroused by
and resistance to preventive detention as a form of sentence after
canvictian.SB

The system of criminal justice in Scotland is influenced by the
ide s of reformation and deterreace but we think that retribution
is still zenerally accepted as & limiting principle. Thus the extent
of the deprivation of liberty which is imposei as punishment is limited
by the serlousness of the offence coummitted. Preventive detention has
attr-cted criticism becsuse it offended against this principle and
authorised the imposition of lon; custodial sentences on 'persistent
criminals, even though the offence chsarged was not itself zeriouse It
is true that the public must be protected but the law provides prote
ection 5y attaching sanctions to certain types of behaviocur and not by
rounding up and detaining in advance persons thoughl likely to commit
offeonces. The system of criminal procedure has been developad to deal
with the difficulties of ascribing criminal guilt and numerous protect-
ions have been incorporsted Lo prevent the conviction of an imnocent
accused, 4scribing guilt is a hazardous task which pales to insiegnife
icance in comparison with the problems of predicting fubturs criminsl
activity,

wophisticated attempts to predict the commission of criminal
offences hove not been particulnrl: successfu1.54 It is not surprising,

thercfore, thut the sheriff's simple attempts bused on limited informe
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ation and unverified criteria were not successful. ‘hat is surprising,
is th:t the justification of his attempt to prevent hypothesised criminal
conduct hos not been seriously questioned. If the principle, that
gociety must beer the risk of certain types of conduct for the greater
good of individual freedom, is accepted then pre-trial preventive
detention cannot be justified in cases where, even if the accused 1is
convicted of the offence charged, he is unlikely to be removed from
gociety for any lensth of time. If society can stand the potential
haru of freeing, after the completion of their sentence, convicted
prisonsrs, many of whom are likely to commit further offences, then it
can also bear the lesgser potential harm of harbouring a erson who is

merely suspected of an offence.

We take the view that the criteria which are presently used by the
courts are neither justified nor successful. KMinor chanzes in the
criteris would be unlikely to produce any noticeable improvement.
Reform, if it is to be successful, must be far reachins. There are

two major directions such reform could take.

Firstly, the attemnt to use ba'l as a method of preventive deten-
tion could be sbandoned and the likelihood of sppearance for trial could
be mede the only relevant consideration. In America, !ikelihood of
appearance is the only legal ground ond release programmes based on
"community roots" have had considercble suceess. fe have raised some
doubtsy however, about the approprintensss of “"community roots" in the
Scottish situation.55 In addition, as the ‘merican experience has also
shown, there is a need felt in some circumstances to protect the

commnity from the defendant during the pre-trial period.56
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The second possibility which we support is to recognise that
factors, other than the prevention of flight, are important consider-
ations and to make the preventive detention decisions explicit,
incorporating safeguards for the protection of the accuseds This
involves abolishing the traditionsl bail hearings and introducing
praventive detention hearings. Such a system may be more or less
restrictive than the present bsil hearings, depending on the grounds
of detention which are adopted. ‘e take the view that detention before
trial can only be justified where there is a serious risk to the public.
Such a risk does not, in our view, exist where the accused is to be
tried by summary procedure and is liable to a sentence of imprisonment
of six months or 1988.57 Preventive detention hearings should be
restricted to soleun procedure., This means that in summary procedure

» There may

thers would in effect be automabic releuse before trial,
be circunstances, even in summary procedure, where the prosecutor
considers that there is a serious risk to the public, or a risk that

the accused will abscond., To take nccount of this we suigest the
introduction of another new procedure. The prosecutor should be given the
rizht to apply to the judge hoth for cuctody and an accelerated diet of
trial to be fixed not later than the third lawful day after the

accused's appearance in court. If sranted, the accused would be kept

in custody but only for a very short teriod. The accused should bhave

the right to delay trial if the period was too short to allow him to
prepare his defence. The prosecutor would be unlikely to abuse this
procedure because the pressure of work crested would be considerablae.

One difficulty of this proposal is the fa=ct that the prosecutor has
discretion whether to follow summory or solemn procedure. Although the
prosecutor might be tempted to avoid the release provisions by charging

accused on solemn procedure, the additional work of preparing for jury
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trials would probably be an effective delerrent.

As r:gards solemn procedure, it is necessary to determine the
circunstances which would justify the issue of a detention order.
Using the present criteria adopted by the courts, it is sossible to
justify refusal of liberty for any fear, no matter how remote, that the
acoused might commit any type of criminal offence. Ve recomend that
the type of circumstances justifying oreventive detention should be much
more closely defined. Ve support limitations along the lines of those
put forwsrd by the American Bar Asaociation.59 Thusy we suggest that
the prosecutor should have the right to apply for a detention order only
in the following circumst=nces: where the accused is charged with an
offence invelving the inflietion ofy, or a threat to inflict serious
bodily harm on another, and there ig a risk that, if released, he will
threaten or inflict such harm; where the accused is charged with any
offence and there is evidence from his criminal record, or other
evidence, that there is a risk that he will threaten or inflict any-
body with seriocus bodily harmy where the accused is charged with any
offence which he is alleged to have committed while at liberty pending
trial; where the accused is charvged with an offence and there ig reason-
eble cause to believe that, if releacced, he would leave icotland for
the purooses of avoiding prosecution or hiding or disposin: of the
fruits of the alleged offence. Generally, the fear of repetition of
offencas not involving violence, would not justify detention. There is
always the power to arrest accused if they do 4n fact eommit such
offences.

The detention hearing should replace the present bail hearing,
and the existing rights of legal representation, review and appeal,
should be retained,subject to the improvements suggested above.GO

‘here the prosecutor does not seek a detention order, the accused
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should be released subject to any security which ie authorised by the law,

It may be appropriate at this point to voice some doubls sbout
the underlying philosophy of the existing system which makes decisions

about pre-trial release necessary.

Arregting persons reasonably suspected of en offence who pose a
perious contimuing danger to a particular individugl or public order is
obviously justified. Less justifiable, however, is the use of arrest,
whether with or without warrant, merely as a method of bringing persons
before a court.e Doubtless arrest may be the only way of compelling
attendance in some cases. lany accused, however, as both bail and
cit«tion experience show, will attend in response to a court order,
#Where necegsary arrest for non-appearance is always possible. Perhaps
the main obstacle to extendinz the use of citation is that arrest has
considerable attractions for the police when they are investigsting an
offence. The major attractions are the o portunities which arrest gives
to search and question the accused. In many cases, however, search will
be irrelevant where the offence wes not committed about the time of
arrest :nd statements in response to police questions obtained from the
accused after arrest will not be admitted as evidence by the court. Nor
does the police investigation necessarily de end on arrest. The police
have the phower to ask questions and may search & person if they have
obtainad the serson's conszent or have successfully applicd for a
warrant.61 desort to arrest should be reserved, we submit, for

situations where it is the 'nly reasonable alternative.
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The criteria. of release adopted by the decision-maker did not
necesgurily determine whether the person would in fact be released.
g found that the release rute was also affected by the form of
security which was demended. whatever vrovisions ere adopted to

govern release, therefore, attention must be given to the security aspects

At all levels we were very critical of the Scottish system in
which nmoney had to be deposited a:z security for release.

uith the possible exception of some cases in the burgh court, ve
did not find that the deliberate demand of bail money in excesa of the
means of the acecused was used, instead of refusal of bail, to ensure
that the person remained in custody.

The smounts of money required as security were in fuct very low.
Bail amounts of 10 pounds or less were common, even where serious
offences were chargedes Fear of forfeiture of such small suus cannot be
consider:d an effective inducement to appear especially as many accused
were lisble, if found guiity, to receive substantial sentences of
imprisomment. Indeed in some of the more trivial cuses the security
was a positive disincentive, as the accused might become aware that if
he failed to appesr, the bail moncy might be forfeited and that might
be the end of the matter.62

Despite the low bail amounts, many people spent a period in prison
bacause they were not immediately able, and in some cases were never able,
to raise the moneye. This was agirav-ted by the fact that many of these
persons did not eventually receive o custodial sentence.63

In view of the difficulties which many accused have in raising the



present low amounts of bail, it is obviously impossible to r.ise bail
money to & level where fear of forfeiture might be an effective induce=-
ment to appear. e are of the opini-n that deposit of money is at
present irrelevant as a form of securitye. It is also distinctly harmful
in the way it discriminates agoinst the poorer accused who are condemned
by lack of money to remain in custody, despite the fact that a judge has
decided that in principle they can be safely released.

Une method by which money security could be increased would be to
operate in practice the bail bond system authorised by the law. e

described aboves4

how this legal form was converted into a deposit
systen due to the pruactice of the clerks of court. The clcrks of court
have for long demanded that,in order to prove that he has sufficient
funds, & cautioner must deposit the money guarsnteed in the bail bond.
After this deposit, the clerk allows the csutioner to sign & bond
promising that the money will be paid over in the event of the none
appear:snce of the accused. If the bail amounts were raisedsy however,
soime accus-d would inevitably find it difficult to find cautioners able
to guireniee the larger amounts. Lor example, under the oresent system

a wonan receiving state benefits will be nermitted to sign a bond as

cautioner, provided she is able tc deposit the small sum reguired. Such

a woman, however, would orobably be un:=ble to persuade the clerk of court

that she was a cautioner of sufficient means to guarantee o bond for a
much larrer anount. The bond system we think suffers from the same
defect thut charccterises a system b .sed on the deposit of money in

that it favours those accused who have azssocintes of some wealth and
property. ieither the middle class accused not the professional criminal
are likely to experience diffieulty in providing eautioner:, but the

sane camnot be said about the unemployed unskilled labourers who form
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the majority of custody cases.

fhe abolition of bail, based as it is on the provision of
financial security,would relieve police and court officials of work.ss
would reduce the strain on prison f-:cj.l.‘nt.i.eels6 and would remove one of
the more blatant examples of legal discrimination against the poor.

Liberating persons without financizl security is not a novel method
of release. The sheriff, as we described,GT sometimes released accused
before trial merely on an order to appear and this was the standard method
of release for those amccused who pled guilty and sentence was deferred
to allow a report to be prepared. Non-appe:rance in the:c coses was
no zre ter than for those released on bail.

«e@ hove argued that amounts of money set as bail cammot be conge
idered an effective deterreat of non~appearance snd yet non-appearsnce was
rarc. @ are of the opinion th t {he majority of accused ~re unlikely
to abscond because of the practicel difficulties involved in disappearing
in modern society snd because of a reluctance to leave family end friends
to live under the threat of re-arrest. 4lthough we do not believe that
the number of potential absconders is high, we think that the judges
might be rmore willing to take a risk and release an accused if a more
effective deterrent existed. For this reason, therefore, we recommend
that a new offence should be cr ated to replace financial gecurity.

de suggest that wilful failure to appear after releace from
custodr and in defiance of an order of a judge or designated police
officer to appear in court at a specified time and date should bhe nade
an offence. The offence should be prosccuted on summary or solemn
procedure ot the discretion of the procurator-fiscal and should carry a
maxirum sentence of 12 months im riconment. In order to impress upon the

acaused the importance of his attendance and the penalty attiched to



failure to appecr, we suzgest that before release the accused should be
required to sign and should receive a copy of a document, which sets out

the date and time of appearance nd the penalty for none:ppearance.

llsny countries have experimented with other methods of ensuring
a person's appearance. These methods range through a wide variety of
forms of conditional releaze to formig of supportive release.

In pgeneral we do not favour s system of relesse to which conditions
may be attoched for the purpose of discouraging non-sppear nce. ‘e are
not convinced that there is any need to restrict the liberty of persons
to prevent them sbsconding. Secondly, we suspect that if 2 person
intends to disappear only custody will prevent him. Attaching condit-
ions such as confinement to the city boundaries, or weekly or even daily
reportin; to the poliece will not prevent a person from absconding.
Conditions, we fear, may be unnecesserily reatrictive and involve
considsrable problems of enforcement. For example, how are the police
to ensure that an accused complies with the reasonsble restrictions
placed on his activities, movenents, associantions and residences.
This is a form of conditional relea:e recommended by the moerican Bar
Assoeiation.69 It is also hrossible that the accused might bredk a
condition guch as residence at a2 specified address, without any intente
ion to shsconds If, for exampley an accused is thrown out by his family,
is he to be brought before the court for breakins a condition, even if
he has found alternative accommodation?

Hon~-gppear:nce in any event is not the most frequent issue before
the courty, they are more often c.ncerned with the gquestion of whether
the accused will sbuse his libexty by, for example, committing offences.
Conditions are not e propriate in this context. There would obviously

be no point in making the non~commission of off.nces a condition of
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baily as commission of an offence pgr s makes a person liable to arrest
and revocation of releases

.e@ zre more gympathetic towards attempts to develop forms of
supportive releuse. Such attempts include the Vera employces who
70 noairied surety

systems vhere the surety does not incur any financial liability but a

atten t to keep in touch with releassed defendantss

responsible friend or official arranses to supervise the relensed person
and help him, for example, to find work or accommodation during the
pre=trigl pertod;71 the Japanese form of suspension called'ggggkg;TZ
73

and the provision of accommodation such agbail hostels. There is-
we believe a need for some form of supportive release in .cotland.
Asgistance during the pre-trial period should be gzenowally
available but especially to those sccused who have difficulty in coping
with life in society and end up without any fixed address. The Social
Work Jepartment should be given responsibility for the provision of
such help which would include arranging zccommodation. This would mean
that the accused or his solicitor when applying for liberty would also
have the opportunity to ask for pre-trisl assistance. The judge would
then have some alternative to orison to consider. An intervicw with a
social worker could easily be arranged,as at present a social worker
always attends court in case the judse orders a social background
report. The contact with a social worker, at the request of the accused
before trial, might possibly have more effect than the imposition of

his services after conviction. In addition this service would

probably be less expensive than keepinz the acecused in prigon.
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There imprisonment is considered to be necessary the consequences
of pre-trial custody should be mitigated as far as possidble. Pre-trial
custody ig not in theory a punishment cnd the period and conditions
of custody should be as favourable as is consistent with sccurity.

Such a principle has bheen accorded some recognition by the law
which imposes a maximum period of pre-trial custody and by the privileges,
for exemple, of not being obliged to wear prison ¢lothes or do work which
have been given to untried prisoners.

The strict limitation of 110 days imposed in solemm procedure on
the pre-trial period is a wvery Important Bafeguard.?4 In this respect the
Scottish gystem compares very favourably with many other legal systems.
There is, however, no limit imposed in summary procedure and in a few
cases the period of pre-trial custody approached 110 days. In view of
the tendency of increassing delay in summary procadure due to a backlog
of cases, we think it important tc fix 2 maximum period. The nreparation
of ceses in summary procedure gener:lly involves much less work than the
preparation of @& case for jury trial. The maximum sentence in summary
procedure is limited to imprisonment of 6C days in the lay magistrates
court «nd 3 or 6 months in the sheriff court. If our recommendations
limiting the imposition of custody at the pre-trial stage75 are not
accopted, we would recommend that the maximum period of pre-trial
custody in summary procedure should be fixed by law at 28 days.

Another time limit which we recommend is a limit of 72 hours after
notification to the High Court of Justiciary, as the period within which
appezls against refusal of liberty raised by an accused must be heard. It
may be recelled that this limit presently applies only to bail appeals

raised by the prosecutor.76
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Although there are theoretical differences between pre-trial imprison-
ment and imprisonment after sentence, the accused is unlikely to appreciate
the conceptual subtleties. DBecause of this, we recommend that the deduction
from the period of sentence of time spent in pre-trial custody should be auto-

matic, and not left as at present to the discretion of the judge.77

) Suggestions for Further Research

Due to limitations of time and resources we were unsble to explore some
practices which seemed to merit further research. Some of these were directly
relevant to bail. These included the circumstances in which arrest was used
instead of citation, the exercise of police discretion to release arreste!
persons when no charge wes made, the Lord Advocate's discretion to grant bail,
the conditions of unconvicted accused in prison and the release of children
after arrest.

The research also raised many other issues which attracted us as research
subjects. For example, our finding that some bail decisions were based on
inadequate information made us question the adequacy of information mzde avail-
able for other decisions. The inability of the unrepresented accused to cope
with the bail hearing raised doubls zbout his ability to cope with more com=-
plicated procedures especially the trial, Bail money, like the non-provision
of legal representation, are examples of financial discrimination in the
criminal justice system and we became interested to discover if any other dis-
crimination existed. The question whether the prosecutor dominated procedural
stages other than bail also seemed worthy of further consideration.

The administration of criminal justice has not yet attracted much
research in Scotland. It is hoped thst this study will help compensate for
this neglect not only by providing valuable information about release pending
sentence but also by provoking further reseapch about the issues to which we

were attracted or other issues identified by the reader.
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Ibid., 154.

W F. 01:0:19,

Edinburgh § Zdmonston and

Scotch

Douglas, 1860 ’ 175!

il Scotg?(l.ondon ¢ British Broadcnsting Corporation,
1971)«

Ihida, 7-3.

Imﬂﬂ, OPe Citn, 1760

Jo Cameron, 'Celtic Law', in
5 8 L 8
Society, 1936), vol. 1, 338,
This is a compilation of a pre-existing tariff of fines said
to have been made in the reign of David I,

tnoted by De Haas, op. cit., 12,

sory 5 :
Bdinburgh ¢ Stair

J. kene, iﬁ_m.im (1631, bound in
Re Bell, A DUictionary of the Law of Scotland (Edinburgh, 1826).

Camerony ope citey 3434

Text of the ll-rch Laws discu sed by G, Neilson, 'The Harch
Laws', in jggellanv One (Zdinburgh s Stair Society, 1971),
21, item 9.

The tern "defender' is more appropriate than ‘defendant”’ to
Scobttish procedure. e have uged it in the context of both
civil and criminal procedure as the boundaries in early law
accused’

were not clcarly drawn. .e have used the texrm "

@hen discussin - the developed criminal lave.

Ja dkem, desiar = aWes 1
Q_LMQ Lad_mburgh, 1774 ’ 415, Hob .III Ce 44,

GeBe licNeill, ed., the Prac- smes Balfour
W (Edinburgh § Stair ~aociei;j,r, 195.- y Vols 21
and 22. See 22, 500.

Je Skeney oD cit.y, 101.

Supras 2e

Sengehug Nor is based on lews promulga ed perhaps as early as
100 BeCe but it ‘as zreatly modified in the fifth century.
Trodition attributes this modification to the influence of
S5te Patrick. Liber 4 professes to be a compilation of
the opinions of Cormac and Cennfasladh. Cormac's reign is
traditionally dated 227 -~ 256 A«Ds
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39 EMM in Ancient Laws and Institutions of Ireland
Dublin 1 Commissioners for Publishin: the ‘necient Lows
and Institutes of Ireland, 18569), vols II, 133 - 145
40 Ibides 1456
41e Ibidey 139,
42 Tbide, 145.
436 The seven suretics listed are t- (1) a surety of recovery

(2) a surety for a pauper (3) a surety who binds (4, a
surety whom his tribe commands (5) a surety who is freed
from contracts (6) a surety at the back (7) a surety who
sues hie tribe. Th se sureties are distinzuishable accordinz:
to bescna, that isy according to their nnt t1enent to
safety, time :nd after addition. B oy Tre
ancient Laws gnd Inctitutions of Irelgnd
Commissioners for “ublishin: the Ancient L w. ond Institutes
of lreland., 1901)’ vole v' 34 3

44, Ge Atkinson in introduction, ibidey xe

45 Ibid., 227,

464 Ibidey 343

4T+ Ibides 227

48, Skene, De Verborum .isnificatione, op. cite

49, Cameron, ope Citey 349

50 WeCe Dickinson, ed., The -heriff Court Book of Fife 1515 -
1522 (Edinburgh : Univer ity Press, 1921), 344 = 46.

51s Cooper, ed., ops cite, 209. Rezdam Hajsgtaben, supplement
Ho. 12, 3 Cooper ede, op. cite, 317, _uonigm Attachismenta
008.

5le Ja skene, ops Citey 329, Alex, IIl. Cede 3 Javid c.37,

Alexe Codey quoted by Balfour, HcNeill, ed., ops cite, 340.

53 Cooper, edey Ope cibey 289, i A igs s+ Supplement
Noe. 12, 8 Cooper edey Ope citey 31Ty ., abta ’
che 3, 3 chBill, odey ope citey 339.

544 Je skene, op. citey, 394 te Robe 11I. cs10.

55 Infra, 264

56. R,L.Gs Aitchie, The Normgas in ogotland (“dinburgh s
Edinburgh University “ublications, 1954), xxxi.

57« Infonmation frgm Ge Goudie, The C a d
Antio - (Zdinburgh @ Willium Bl ckwood &

301'13’ 1904) «

58. .J —}O‘bie’ |Ud.':¢ iaf J_t?

in.r

[l

aociety, 1936) vol.u1. ”5’
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59 Ibidey 454. The "law book' containinz Norse low is thought
$o have been lost or destroyed in the earl s part of the
gseventeenth centuxry, ibidey 451

604 upray; 15

61 It is premature to characterise the influence as Anglo
Norman as early a: the eleventh century because the
assimilation of -nglish and lorman customs nnd ideas was
not so advanced. -uch a characterisation secms, however,
to be accepted by historiens as appropriatc beginninz at
the reign of Lavid I,

62, The .ars of Independence began in 1296,
The “cottish success in the battle of Bannockburn (1314) is
often said to represent the successful rejection of .nglish

influence.
63 J«J. dobertson, ed., 'De Composgicione lartarum' in
g 7 Ong (Edinburgh ¢ tair socieby, 1971), vole 26, TS.
64 We Ao Crai;ie, edey A Dicti lop O
A
65, G, Neilson, ops cite, vole 26, 1.
664 Ibidey 22, nos 1.s
67 Ibidyy 35
634 Ibidey, 21y nOe 9o
69 Coopery adey ODe citey 51, .
T0. J. Jkeney 0De cit., 404, ﬁob. III c. X1V, ﬁhls act does not

( .. ).ua)

and doubts thareforo attaoh to its authenticity.

71. cooper' ed.’ 0D cit.’ 115' K reference to 3.9.
72 + Pollock and Fe., ilnitland, The History of inzligh L-w

Bafore the Time of ..dwaed I (Cambridge t The University
Pressy 1952)y 2 volss

'In modern times we use the word 'pledge' when a thing is
given by way of security. But throughout the mid le &ges such
a thing is a3 gage, a ygdium. On t:e other hand the word
‘pledge', which answered to the As= e Rorh, was reserved for
cases in which there was what we now call suretyships the
plezlug was a surety”s vol. 2, 185,

T3 J. Skene, op. citey, 157, .uoniam Attachiomenta, ce 33

T4e Ibide, _yoniam .t¥achioments, c. 34,

T5. dcNeill, ed., ope cite, sode ten. cur. c. 5., uoted by
Balfour, 389,

T5e supra, 9.

TTe Je Skeney ope cifey 147, _uonigm Attachisments ce 12

784 Ibide, Reglen fajestatum IV c.1(6).

79 McNeill, edey 0Ope citey [Hobe III ¢ 6., uoted by Balfour, 291

30, Je Skene, ope citey 332, ie IV ce 1(7)e




81e
82,
83.

84’-): .
85
864

89,
904
91a

3
A0 ®

98
99

1C0.,
101,
102,
103,
104,
105,

Ibid., Alex. 11, ce10C.
Ibides Alexs II. ce10(5)e

Lgcapes caused by the insuffieciency of gacl accommodation
provoked legislation, 1437 ceSy e2eie 11, 17T7., which
made the sheriflf responsible for the custody of the
prisonerse there the sheriff refused such responsibility
he became liable as surety if the accuued did not appear
in court.

J. Skene, ops citey 125, Jeziem ilajegtaten IV cels
Supra, 3.

For a descrintion of the crowner's duties see J. Jkene,
op. cit., 96 ot seq.

1486 Cedy Aee o II, 175,

This form of ) rosccution is described by ilume, ope citey
vol. I, 244,

1437 ©+5y AePeS. II, 177,

Hume ope cite.y, vol. I, 449.

1427 CeHy AePeSe II, 177 makes provision for accepting
surety where the cffender has not been arrested even if
the crime resultcd in the death of the victim.

The scts of the arliament of Scotland (As .u.) in 11 vols.

Je Skeney, ope 0itey 124, L egtaten, IV, c.1(10)3
IV. c.s( ;’} at 1'7.
Ibide, 159, Luonian Attachismentg c. 39

1397 Cely AePee I, 570 ¢ 1398 celdy AePe .o I, 573
Supra, reference 70,

1466 0e3y AePeSe II, 44,

1525 €¢10, AePe3s II, 298 ¢ 1540 Ce38, Aee5e II, 377
1593 ce13, AePsS. IV, 18,

Je Burnett, 4 Tragti iou QNC!
Lax of Scotland (London, 11 ’ 333-

Supray 3.

Da Haasy ope citey 504

Je Skene, ope cit., 67, 103

Ibide, 57.

Ibid., 131, idezigg ilai. s IVe cel4s

Compare also the gystems outlined in the Leses uattuor
Burgorume These lawvs appear to have made -rovision for a
system of general suretyship e.g. it was ordained that
burgesscs had a duty to be pledge for each other until
loss was suffered. .fter this the duty ccosed and acting
as pladge was optionals. (J. Skene, ops cite, 260,

Burrow Laweg ce1:0). But it scems that bursesses were
not automaticelly riven a pledse but had to mele their
own arrangements. Thus provision was made e.r. for the
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106,
107.

108,

109.
110,
111.
112,

113,
1144
115.

1164

117,

118,

119.
1204

121.
122,
123,

situstion where a burgess had not found a pledge (_Le{.:. baxg.
ces 51 vuoted by Balfour, ideleil}sodss ope cite., 58) and for
the situation where the mansnamed would not stand as ploedge
{Lg)ag;. burge €. 77 quoted by Balfour, ilcNeill, ed., ope Cite,
R8).

Je Skf}m, ope Cltay, 43, . II, 12 (9).

1506, quoted by Balfour

dclleilly edey Ope Citey 5710
Je Ckoney, ope cite, 176, mmmmm Ce 53 ¢

~Aonion sbtachismentgs ¢. 47 and Loge. burgs ce 38 quoted by
Balfour, lcNeill, ed.y ops cit., 53 .

lMcNeil, edsy oOpe citey 93 quoted by Balfour.

Jo dleme, ope citey 159, moniam bltachigmentg c. 37.
Ibidey 391, obe II, ce 10(6).

T. Craiz The Jus Feudglg (Edinbursh 3 Hodge and Cos Ltd.,
1934), 1033 et seqs In discussings the delicts which may be
camitted by a superior against his vessal Craig does not
include the failure of the superior to stand as pledge.

B Ce 17(1;‘

Je. Ckeney; ops cit., 151, (1 achigment
Tbidey .4Eunuaa;£thagaiamsnkn e 17(° ).

Algxandex foy and J ) :
quoted by Balfamr, r.cheill, @ley OPe Cites 191e

Ibil;og 1,‘1 1 J. lenﬂg ope citsy 151, 4 Attac! nent
ce 17(3/0

Beyerle's evolutionary thesis discussed supra 4, does nob
aopear to teke into account that the two forme of pledge
might co=exist.

1587 0559 3.2’ AP S III’ 462 : 1593, Ae a5 IV, 39.
1593, A+2.S. IV, 40.

Yor a discussion of the origin and development of the office
of worden see Heilson ope citey 206.

1587 c. 59 B.4, AePale III’ 463 ¢ McNeil Oda, ODe Cito, 599
quoted by Balfour.

1598 1\-?0-.}. IV’ 179.

The tern "bail” doez not a‘:pear in < ehe Craigie, odey

._1 J . B f

Lentuxy to the ind of the soventoenth (Chicago i University
of Chicego -‘ressy 15.7)e The term, howsver, does appear in
he wzrrack, edey A ucobs Ulalect Jichionaxy (EZdinburgh 3
Lha. bers Ltd.y, 1911). The lattor asecemg to be correct as we
found references to bail €s3s, ",,, justices, if they find
cause shall commit the offender to prison or take sufficient
baill «.." 1661 co 338, AePeiis VII, 311. "eee exacting
extravagant baile ..."' 1689 c. 28, A.Ps35. IX, 38,
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124,
1254
126,

127+
128,

1294
130,
131,

132,

133.

134.

135
136,

137
138,
139.

140.

141.
142.

143

The terms "pledge' and "caution’' are still in use.
Hume, ope cibey 1414

Aehilison, Fra xininal law of S
(EQinburgh ¢ William Blaolcwood,13i;‘» s 161

The Zeclaration of the Lsgtates of the Hingdom of Scotland,
539‘, Lo ale IJ{’ 38, .

dct for preventing wrongeous ihvrissnment snd egainst

undue delay in trialy, 1701, A« 'ese &y 272

Lord J.~G. in Potter snd Org v. ..l Adv. (1378) 4 Couper 146.
Hume, 0De citey vole Iy 145

The 1701 /ct specified the following maximate 6000 merks

for a nobleman, 3000 merks for a landed gentleman, 1000

merliza for any other gentleman or burgess, 300 merks for
any inferior person. is & guide to the value of a merk cce

@s3e JoJe llackie, ed., Thomgg ~“homgons' lig: Lg ] 14
Lxtont (Zdinburgh t Stair oociety, 1946) 107. In this bext

20 merks are said to be equivalent to 2bout £13.

An Act for more effectual disarming the Highlands in that
part of Great Britein called Jcotland ¢ and for the better
securin: the peace und guiet of that part of the Kinzdom,
1724 (11 Geos 14 Co 35).

An icht to extend the bail to be 7iven in cases of cruingl
iniomT1tion in that part of Grest Britain called Scotland,
1799 (3 Geoe 3y Co 49)s This Act laid fown the following
maximate £4200 for a noblemen, <660 for a landed
proprietor, £300 for any other gentlemen, burgess or
houselivlder, £60 for mny inferior jcrsons

Cameron 1798, quoted by Burnetl, ope. citey, 339. Cameron
who vag indicted for mobbingz and riotinz was freed on bail
raised by contributions from hisc supporters end was thus
enabled bto abscond and evade triagl.

(39 Geos 3, ce 49}y supras

An ict for restricting the punishment of Leasingemaking,
Sedition and Blasphemy in Jcotland, 1825 (6 Geoe 4y Ced7)e
Aligon, ope citey 167,

Hune, ope citey 1544

Tbide, 157« 'Ordains the petitioner to be mt to liberty ..
upon her enacting herself to appocr before them, whenever
sho shall be called upon a lawful citztion eee’

gnd ghs 1762 quoted by Burnett, ope cite, 350 ¢
dp (1814) 2 Dowds Apps 401 1 Azbuckle v
Zavior (1815) 3 Dow's Apps 160s
Bumott, OPe Citog j39l
Ibidsy 539« Bell 1800, .igddell 1:08, quoted by Burnett,
ibid., 340

Hume op. cit., vol. II, 497. The point was debated but not
determined in Flight 1767.




147.

148.

149,

150

151.
152,

153.

154.
155,

An ‘¢t for the more effectual exccution of the edminal
1a9s ees 1305 (45 Ceoe 3y €e92).

An Act «ee for trying peers for offences committed in
Scotland eee 1825 (5 Geoe 4 Co56)e

Ln Ach to render more effectunl the police in counbics end
burshs in Jcotland, 1357 (20 & 21 Victe co T2)e ;

sopgeret sincledir, Book of Ajournal, 1st sug. 1740.

An /et ses for punishing such sersons as pretend to
exercise or use any kind of witchcraft, sorcery, inchant=
ment or conjuration, 1736 (9 Ceoe 2, Ce 5)e

in Aot for abolishing the punishment of daath\ in certain
casas of forgery, 1832 (2 & 3 111. 4y ce 123)e

An Act to provide that persons asccused of forgery in
Jeotland shall not be entitled Lo bail, unless in certain
cases, 1835 (5 & 6 “ill. 4, cs T3)s

Untitled 'Anomalies ;5 the Law of Bail', Journal of
Jurisprudence (1852), 249.

Ibid.

'Fifth Report of the Commissioners Appointed to Inquire into
the Courts of Law in Icotland' in Reports from Commissioners

vol. VII’ 275.
Supra, 29,
Bail (Scotland) Act 1888 (51 & 52 Viet. c.36),
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104

11.
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“e

13.
14+
15

16,

17«
18.
19,
204
214
22,
234
244

CHAPTER II

C. Foote, ed., Studieg on Bail (Philadelphin ¢ Pennsylvania
Unive Law School In t. of Legal Research Lew leview, 1966),

The concept of a right is discussed infra, 64

There is no right to bail in Arizona, Haryland, Naw York,
Texasy, Virginia s P.M. Wz2ld, '"The Right to Bail levisited 3
A Decade of Promise | 1tlout “ulflllment' in 5.5. Nagel, ad.,

Rizhts of the ¢ T (Beverly Hills
bage Publications, Inc.; 1972)s 179

stack v. Boyle, 342 Usue 4 (1951)
Us Ss Ve hgge;, 79 Fed. Suppe 422
The exception is Illinois, aldy ope citey, 170

3@&!23_1;__&@&3,1906 411 Pe 24, 213. Discu: Sed '«Ze Inbau
et. al. Ca nte on nal ice (liineola @

Unfortunately it was not Hossible to select bail amounts to
enable a strict comparison to be made of the amounts
required in different countries.

Rs Goldfarb, iansgon o > 1€
(New York @ Harper and low, 1965 . 115.

C. Foote, 'A S
City' (1958 106 Us Pa. Lo deve 693 ¢ A, idankin, 'The Lffect
of Pre-irial Detentions' 39 B.Y.U.L. Rev., 641.

Wald, ope cit.y 189,

Goldfarb, op. cit., 64 ot seq.

vald, ops citey 181,

C.H. Bowman, quoted by Goldfarb, op. cit., 199,

This reproduction is a copy of the scale exhibited in
G’Oldf"lrbg ODe Citlp 177.

This reproduction is a copy of the information cheet
exhibited in Goldfarb, ope citey, 174=5

For further information, ibid., 186,
Ibidey 156
A bondsman quoted, ibids, 160

D. Lang, 'Beyond the Bail System', 57 Cal. L. ileve. 1112 at 1120.

“aldy ope citey 199

Goldfarb, ops cit., che 5
Goldfaxrb, ops citey 166 ot ceqe
lialdy ope citey 182,
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26,
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2(‘“.

30e

31.
32,
33
e
350
364
3T
3B
39
40,
41e
42
45
44
45

450
47+
43

57

“aldy ope cite, 182,
ald, ope cite, 183
Ibidey 184,

supray 35

In 1969 a preventive detention law was passed in the
Yistrict of Columbi: but cccording to -aldy o0o. citey, 193,
the law haes rarely been anplied because of prublong of
interpretation and doubty surroundinz its can.ui‘utional
statuse

The information on which this section was based w.s drswn
malnlj rram deLe Fri,ulqna, 2 Bafore pi-l :
_gn;;g rcronto s unl.\ ltj of 4oranto 2recsss 1,9),
State Cane 196@ (C‘c 44, e (f) : Ibid"! 130

Infra 44,

Friedland one citey 33s

Ibidey 179

Ibid., Table XIX, 132,

Ibide, 153 8 84119 (2) (e) of the Canadian Criminal Code.
Ibidey 93

Ibide, 177

Ibide, 185

Ibide, 183.

Ibides 173

Ibides 190

Tadictable Offences ict 1348 (11 & 12 Vict. €. 42).

(15 & 16 Geoe 5 & 1 51ize o Co 55) 5eT (3)e

Por further discussion sec A. Jamuel's, 'Boil ’rinciples’,
1966 HeleJey 1269,

Criminal Justice 4ct 1957 (ce 80)y 522 (1)

2Xe_Ds Thomag (1956) Crime Le Re 119

Yor a discussion of the historical develomment of bail in

ngland, e Haas, ipbicuitiss of Bail (¥e: Tork : Columbia
University ‘ress, 1740, .

R.ve Porter [I9I0O] I K.B. 369,

lagistrates' Courts Act 1052 (15 & 16 Geos 6 & 1 Liise 2,
Ce 55) 5438 (1)e

J.Bs Egan, "Bail in Criminsl Law', (1959) Crim. L. 3s TOS5e

e Gibson,

(T;Oﬂ{lm H Iiou:oScOo’ 1950).



57+

53.

63
64
65
654
67,
634
694
T0.
Tl

Ibid., Pars. 914926 It waz found that 90;‘\- of percons
committed for itriazl were onreviously remanded cnd that
approximately 42, of these remands were custodial. The
aversge time spent on cu todial remand wns calcul-ted ns

2 weeks., About 4 ), of committals were also in custody 2nd
the average time spent in cuctody was aoproxim-tel 50 dayse

Ibida’ PABTs 1130

A.K. Bottcmley, grigon Jefore Trial 3 A Studs of .lemapnd

ong in iagistr-teg' Courtg (lLondon ¢ G. Beli -nd Jons
1970) s 4. King, B:il or lLugtody (London t Cobde: Trust,
1572) 3 M. Z4ander, 'Discovering B il Applic:nbs' Backzrounds,
1967 HeLeJe, 9214

Bottomley, op. citey 54, found that in only !6 of his 171
cases Was comrehensive informution siven to the court. King,
op. ¢citey 17, found that in over 500 of the 1,.01 caczes
studied no objective information was given to the court

and that in 87 cuges there wus no discussion =t 2ll.

Zander, 02e citey, 922, reorted that in 1¢ of the 73 cases
in his study no informection wag ziven about the »ersonal
backzround of the lefendant.

{Tondon 3 G. Ba!l, 1971
C. Davis, Igormigonment 3 fore Jentence, 1963 i . thesis,

"4v:rpool University. ;

Juvis described in ch. 5, that 8547% of those detained in

the samples were qualified by their "communit s roots'’ score
for R%.0.d. The median score was T points md n this basia
he concludzd that the persons detained were not only good
risks but wers very zood riskse DBottomley, ope citey 95y
found that 33, of thoce in custody quaiified for o release
recommendation and 7, of those released were not so qualified.

He Zander, "Bail : A .e-A oraisal', (1967) Crime Leiles 140
Bottomley, ope cite, 96,
Kinzy ope cite, 444

Bottomley, ope citey chelIl : King, op. cit., 71 2t seq 3
Daviagy 0D« citey che VI ¢ C, Lavig, '"Pre-lrial Imprisonment @
A Liverpool Study'y 1971 Bre Je Crimey 44 ot sece

Gibson, ope. cite, 34, C:ble 36.

Ibid.

Ibid., par. 39.

Ibide, pare 103

Kingy ope citey 51e

King, ope cite, 53 - 60,

(ce80) hereinaftor roforred to as the 1967 Act, S.18(1).
Ibidey 5418 (4), (5), (6).

Parlismentary Ucbates : louse of Commons Stonding Committees'
Official Reports, 1966 - 67 vole 2, 428,

2964



297

T2 "I doubt whether the answer would be to reatrict further the
freedon of magistrates to grant or refuse bail further than
has been done already by for example 5,18 of the Criminal
Jugbice ot 1967, I believe thut this would lead to greater
evil than it would solve". Lord Chancellor, reported in
'The lagzistrate', 2Znd Pebe. 1972, &t De 244

73 1367 ‘ot S.18 (8).

T4e King, ops cit., 46.

T5e 1967 Act S.21.

76. dnzy ope citey 26,

TTe 1967 ‘ct Se 21e

T3e Kin{_’.'p Gpe Clitey 2.

T9e Ibidey 26 EKinz suggosted that the restrictions should

prohibit interference with the defendant’s right to work or
hiz polifiesl rights and, unless necessary to prevent the
comuission of criminal acts, hie domestie life, freedom of
sction snd fresdom of movement.

804 Ibidey 85« The proposals ware put forward by the Howard
League for “enal Hdeform and in ‘arlisment by HNormen Fowler.
81. 819 H.C. Deb. col. 925, 18th June 1971 quoted by Kingyope cit.,85.
82, Kinzy, ope citey 85
83 ilelevant statistics explained by = lome Office spokesman in
Lawe -0ce Gnze 12th Dece 1973
84 The report wss published but this was too late for us to

oonsider the recommendati ns in this chapter. ‘s do,
however, refar to the report in oi.r conclusions in che 14,

85 The nformation on which this section iz based was dram
mainly from e Vouin, 'Provision:l ilglease in French ‘enal
Law' in Ces Foote, edey (1966) 0pe cite, 167 et seqe

86+ Ibidey 15 o The conditions which must be satisfied are (1,
that tho offence is e correcticnal offence (2) the inculopd
has a domicile or dg faghk rermmnent residence in France ( )
the ingulng has never previously been convicted of a crime
or sentenced to imprisonment for a torm exceeding 3 munths
for a correctional offence.

37 Ibidey 173« Code of Criminal ‘rogodure arts. 140 pars 1, 141
pare 1.
88, Ibide, 1G9« This doas not apply to mandator: relezazae.
8% Ihiday 1746
904 Ibide
91. Ibids
2e The infomsation on which this section is based is drawn

mainly from S, Dando end He Tamiya, 'Conditional elease of
an Accuczed in Japan' in C, Poote, ed., (1966) ope cite, 135.
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94
95
96,
97.
93.
99
100

101,

10 Z»
10
104
103
100,
107«

105,
1C0.
110,

111,
11 .
110
117
115,

1MQ.
117.

298,

Ibidey 356

Ibides 323

Ibidey 330,

Ibid,

Ibidey 3316

Botein =nd tursz quoted by Goldfarb, ope citsy 220,
Ibiad.

This shift in embhasis nay be seen in America also, Goldfarb, ope
cit. 168, Friedman ope citey 9 et. seq. also stresses the
desirability of using .aumons procedurs = th:r than arrest.

The information on wi:icl this action is based Io Jrawn
mainly from A, Br tholm, ' Arrest ond Detention in Horway!
in FOOt@, @Cey (195’5; 0e Citey 3360

Ibides 343

Ibide
Ibide, 340
Ibidey 53e

soddfarby ope citey ' 2.

g b 8 roga |
Lar"bﬁid 0 3 i rvord Universits ‘ress, 1972).

G‘Oldf’lfb[ Ope Citey 23,
Ibid.

The information on which this section iz bus:d is drawn
mainly from Goldfarb, ope citey 218 ets. s2ge

Ibidey 221.

Ibid,

Ibide

Ibide

Jhe information on which this section is bezacd is drawn
mainly from Vargha, 'i'mond or Commitment in Cuc tody for

rial or .entence' in .. “eteri, ed., klgg* 280 L% sProcee
= A . - o = Nﬂ' YOJ’.‘k 3

Ibidey 339,
Ibide, 342.
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CHAPILR IIT

For a detailed discussion lenton and Broun, Lpj
4th ede, G.H. Gordon {. .dinburgh 3 Green and Son Ltd., 1972).

The judge usually sits alone in courts of summary jurisdiction.
In the justice of the peace court, however, three lay judges
sit together,

Infra, 91.

Summary Jurisdiction (Scotland) Act 1954 (2 & 3 Zliz. 2,
Ce 48) hereinafter referred to as the 1954 ‘cty 5.10 (1).

et g . .' ﬂ ! 1
J it z 9 Gd.’ Wee COOkQ (HQ\T H"’Wﬂ : .{ le, 1966)

Tbide, 38

Ibidey 39

Ibide, S51e

Infra, 73 =2t. seq.

Infra, 69,

Infra, 68.

1954 Act, S5.10 (3), discussed infra, 954
Hume, Coume +h : neg
“ox Crimes (udinbur*h $ 1300) vols I, 141.
Criminal Procedure Act 1701 (1700, ce 65 AsPeS. i, 272 ),
1921 J.Ce 75 at 76.

Ibiﬂo, Led e=G (llyde at r9' wee also . QE;QS Q&a /;ﬁ Ye
HoJl. Adve (1378) 4 Coup. 135, Lord Young at 147.

(1814) 2 Dow's Appe 401.
(1815) 3 Low's App. 160.
Infra, 79 ete. seqe

Criminal Procedure (Scotlsnd) Act 1887 (50 & 51 Victe ce35)
hereinafter referrad to as the 1887 Act, S.18.

1954 Act, S.65 : Criminal Appeal (Scotland) .ct 1926 (16 & 17
Geos 5y €¢15) hereinaftor referred to as the 1926 Act, Se9e

Criminal Justice (Scotland) 4ct 1949 (12,13 & 14 Ceos 64 €e94)
hereinafter referred to as the 1949 hAet, 35.27.

Criminal Justice (Scotland) ict 1963 (c.39), hercinafter
referred to as the 19563 Act, S.37.

Bail (Scotland) Act 1888 (51 & 52 Vict. ©.36) heveinafter
referred to as the 1388 Act, S.1.

Jele Macdonald, '"Bail'y, 4 J.l. 341 at 343.
1921 JsCe 75, LQJ-—G. at 79.




27

29
30e

31
32,

410
42,
43
444
45+
46.

47+

300,

1921 J.Co 61,
Rennie v. Dickeon (1907) 5 Adem 372, lord licLaren at 375.
Hgeldintosh v, McGlinehy 1921 J.Cu 75y LeoJG. . at 81,

J. Burnett, A Ireatisze on Vari
Lag of scotland (hdinburgh, 1811,
qupra, 65t

Police (Scotland) Act (13 & 14 Vict. ce27) S.352,

1954 Act, S.10 (1),

Ibide

Supray 64 et. seq.

1954 Act, 5410 (1)

1838 Act, 5SS, 2 and 9,

Supray 67.

(191:) 7 Adem 76 at 77.

Andergon v. Hells Adye (1879) 4 Couper 210
Ibidey 312

(1873) 4 Couper 135 at 146

(1089) 16 Re (J) 89 at 90

1921 J+Ce 75 at 30,

Molaren v, Helds Adyes 1967 SeloT. (Notes) 43.
Lord ¥Xilbrandon,' cotland 3 “re-Trial ’rocedure'in

Jeils Coutt.‘j. ede, ,&? _&mﬁﬁd_ma {JW,.M (“ond)n $
Stovens & Sonsy 1966) 62 to 64s et. seq.

James ond Andrew Johngton, Cook of Adj urnaly 19th Feb. 1736 3
John Maiton, Book of Adjournal 20th June 1740 & _ixz dodert
Hunzoe of Culopixn, Book of Adjournal, 1st Aug. 1740 3
_%‘w, Book of Adjournal, 18t July 1752 ¢ Burnett, ope.cit.
336.

gng; and Ope we He'le Adv, (1373; 4 Coupery LeJe =G, at
s .ommald ve M., Adve (1375, 3 Coupery LeJe-Ci. at 195 @

o/f_mn_mmmu._&um 1521 JoCe 61¢ In this
case Lord Calveson referring to lord Dunedin in Zennis ve

2igigon (1907) 5 Adam 372 said Lord Dunedin re ched his
conclusion "after a cureful study of the Crown precognitions,
which satisfied him that clthoush the charge against the
accused wag a very serious one, the accused himgelf had
previougly been & lew abiding citizen, and that the jury who
had to try the case might reasonsbly come to the conclusion
that he was an innocent man.' If Lord -alveson is correct,
this sugzests that the inquisitorial attitude of the courts
outlived the nineteenth century.



49e

51

2o

53.

550
564
5T
58
59
60,
61.

62,
53
64,
G5
66
67

684

69

See eg. Lggkintogh, Book of Adjournal, 12th July 1751.
This case was referred from the High Court of Justiciary
to ' a sheriff court «ith directions to the sheriff to
teke srecognitions then to consider the question of bail.

(1744) ilore. T419.

Burnett, ove citsy, 338,

(1907) 5 Adam 372 at 375, author's insertion in parenthosis.
Hoile Adve VeSeunders, (1913) 7 Adam T6.
Hackinbosh v MeGlinchy, 1921 J.C. 75 at 82.

Kerr v, Opr and Pulton (1744) iox. 7419.
Aagikintogh ve seGlinchy, 1921 J.C. 75 at 82,

Ibidey H1=62.

Hocdonald v.lifford, 1952 J.Cs 22,

w 1959 J+Co 12y Leda=G. = at 14.
e H ’ 1921 JeCoe 7) et 82.

This ground formed the bazis of the prosecution bail

appeal which was successful in ﬂ,ggggglg Yo Clifford,
19)2 joul 22.

Hagikintogh v, dgGlinghy, 1921 Jeos 75 =t 82,
1959 Je o 12, LoJe=Ge  at 14,
Ibid s L

Supra, T6.

16 de15e

1959 Jete 12 at 14 ¢ o/f iy
Jeie 75 at 82,

] 1(;.‘1 JeCo 75 at 81

Scottish liome and Health Depertment, Zhe ~hepiff Court,
1967, Comnde 3243,
Alison, ‘mactige of th: Crimin«l Law o

(Zdinburgh 3 William Blackwood, 18 3;, m. The release
prozramme of the Vere foundation is based on a similar
recosnition that f«ctors other than bail may induce the
accuzed to appear, supra, 36 et. seq.

i J.J ¥ (19 7) 5 J‘.dﬂm ?.: -‘Lt 373 : Hluio AQ!: !‘
saunders (1913) 7 Adam 76 at 77.

Hagry, Book of Adjournals 23rd Jcte 17464 ¢
Supdoghs Book of Adjournaly 15th June 1752.

Holle (1871) 2 Couper 103 @ 2gtter and Ors,
Ve _H..l. Adve (1278) 4 Couper 135 at 142.

MoLopon e H.ie Adv, 1967 S.L.%, (notes) 43,
1954 Act, 5620 (3) ¢ Henton and Srown ope Cites 34e
Ibide, Se21e

Ibidey, S421 am amended by 1963 Act S5.46.

301,



17,
T8,
T9e

80,
81,
82,
83
84.
85
86
3T
38,

59
90.
91
92,

93

94,
95
96,
97.
a3,
99
100,
101,
102,
1G3
104
105

Ibid.
Ibddey 2¢29 (10)e

Agbuckle ve Zavlor (1815) ; Dow's 4ppe 160, Lord Lldon
at 1340

1337 Aot Se 13

1888 Act Sele

1387 ‘ot Ge43e

Ibid.

Inid.

1957 ‘et 5411 (3) & 18388 Act S5
1954 st Se11 (1).

I1bidey Ga11 (4)e

here the place of appliestion is in eny island in the
Quter lcbrides, or in the Urkney and Shetland Igles the
time limit iz 96 hours. In comutin: the time limit,
sundays, public holddays and public fescts are sxecluded,

19954 Lot Se11 (4).
Ibdid.
Ibidey Se11 (6)e

1838 Act JeHe his wps tF nterpretation given to 5,5, in
.L{.z AGY 1.7.‘ Lowgon (190‘3? Adem 115 :

In ete idve ¥e Lowgon, supray it o5 accepbted that the High
Court of Justiciary has sn inherent aud fundamental

Juri miictiun to srevent oppression nd injustice and thet
the 1203 iet .+8+ reservod the right of that court to

admit to ball any person chuary d with any crime. Such a
petiti n, however, must be presented to 8 quomm of thma
iuuges of the ligh Court of Justiciary, X ek
1944 J«Le 1510

1888 4ct Sebe

Ibid,

1838 4ct Se7. Supra, 80,

1888 ict 546, Supra, 80.

1963 Act S.37 (4).

Ueole Adve Yo Joness 1964 SeleTs (She Ct.) 50
1963 4ot Se 37 (2),

Infra, 84 et. seq.

1964 SeLeTe (She Cte) 50

] 1972 3e'eTe {Hotes) 22,

1903 act S, _270
for forn of procedure, see Benton -nd Brown, ops cit., 4{31.

302,



106,
107.
105,

198:

1",
112
13,
114
115
116.
17,

115,
119.
120,
121
123,
124,
125
126,

127.

1254
129,

130

302,

Ibids, 4924 the six wonth periol is standard in bail bonds.

The forn of bail bond f{a reproduceld infra., 328

A procurator-fiscal petitioned Glasgow sheriff court for recall
of bail because a ship':s captain had said thot two crew, Americans
on bail, were likely to leave the ship. The petition was found

to be incompetent. The case was described, unnamed, undated
in official inform-tion supplied to Scottish section of Home
and Health Department.

}ggﬁ 53% g:Eg}(fg'is campetent for the cour: to order nore
than ono pardod of adiourmmeft thorefore it 1s possible ox
an accuzod to be in custods for o pariod greater than

3 weaks.

194" Act S.27 (1). Ibid.

1946 J.4Ca 5e

H, of C, Deb. 9th May 1932, 1685.
1954 4ot SeT1 (5)e

Ibidey Gebde

Ibidey 5465 (1)e

This is implied aege in the 1953 ict S.27 (5) which states
th 't any reference to bail includes a refersnce to caution
for interim liberation.

1954 ‘et 455 (1),
Ibidey Se65 (2},
Ibid,

Ibides Se71 (57,
Ididey 3455 (3)s
Ibicdes S.71 (6)e
1925 ict 5e 9 (1)0
Idides 59 (26

Ibidey 5o 9 (4)y =8 substituted by 1949 Aot S. 30 (1), and
anendod by Secial -ork (icotland, Act 1963 (ce 42) heroin fier
referr:d to as tha 1967 4oty Sched. e

(1315) 2 Low's Aope 150 at 173.
sheriff court internal circular, Meb. 1972 Re o 3506 5. (1. 4

Legal Aid (Scotland) dct 1967 (ce4 i, hereinafter referrad to
as the 1067 Aoty Se 1(7)(a) snd 5, 2(2). Special provisions
relate tc accused appearing in the dinburzh burgh court,
infre, 162,

Legal Advice and Assistance ot 1972 {ce 50)« 4n accused
may roceive advice and sseist nce under 5.2. of thig Act
up to a financial limit of 25 pounds (e 3(2))e Thio does
not, however, extend to legnl re rosentation of en accused
befure o justice of the peace or burgh court (5.2(3))e The
accused must be financially eligible i.e. his disposable
income imat not exceed 0 pounls & woek or he must be in



131,

132,
1330
134e
135
135,
137
138
13%.
140.

141.

1494
150
151,
152,
153

3040

receint of supplementary benefits or of family income
aupplemente (Se 1)

1967 Act Se 2(5) (b)e Legal wid includes advice and repro=
sentabions At this procedural stage the acocused does not
have to sctisfy any financial conditions.

Ibide

Ibid,

1967 Act Se 1(7) (a) and Se 2 (2) (a)s
Ibid, -e 2 (5) (a)e

Ibid,

Ibides Se2 (4) (D)o

Ibides Se1 (7) (D)o

Inide, Se 2(4) (a)e

The tern "surety' is used in lActs regulaeting police bail
but the term"eautioner’ is used in reference to bail
grantad by a court. In bail forii: both tems appear. The
term "coutioner’ is used in the tsxt unless "surety” alone
appenyrs in an Acte

1t is not clear from the use of the terms bail" and
"derosit' in the 1954 Act whethur 'despoait” is used
gynonomously to mean "bail '(gee es. 5.77) or whether bail
and deposit are regarded as different alternstives. The
latter interpretation gains some suuaort from the fact that
although both terms appear in 5.10 (1) (3) and (5), in
35010 () the term ‘deposit ' alone is used and ‘1 5.10 (4)
the ternn "bail”’ alone is used.

1954 Act 3410 (1)
Ibidey S¢77e
Ibidey 5651 (1) (a)e

Ibide It is eclear from 35,51 () thot the cautioner is
regorded as a person differsnt from the accused,

2, (1364) 4 Irve 556,

Lorl Hewvae-atHSSB.f
In.[‘ra; 202.

ihl!,";']f}’ L:' MELC: 3 : ‘
Cripmeg su: ﬂememt by 3+.le Bell uc.inburg‘h 3 1;4»*
upplement 175 ¢ Ksamedv 1677 cuoted in Hume (1800) ope cite
16:?.

1949 Act 5427 (2)s

Ibid.

1954 et S430 (d)e

Ibidey 5430 ()

(1854) 1 Izve 599 LeJo-C.  at 600,



154+
155
156.
157,

1534
159
160.
161
162,

163
164

165
166,
167.
1584

169
170,
1T
172

173

174,

1750
176

177,

Hoide Adve we Hopngh (1883) 5 Couper 346.
1954 et 8. 51 (1) (b)e
Ibide 3o 51 (1) (0)e

L. 2Ad

C (13356) 1 Sw. 301 3

3uprao 86-?.
1952 J4Co 69
Ibide T3e

E.g. Illinois, New York.

Gm-%Mmhmammmgyauﬁﬂmnmﬂwuwm@'
Green and Son Ltde, 1967) 1018,

Renton and Brown, op cit., 74. Infra, 97.
Mozxigon v. opxo (1854) 1 Ixve 599. The ground of
sugpenaion argued was noty however, accepted by the High
Court of Justiciary.

Arbucile v, Tavlor (1815) 3 Dow's Aope 160
1954 Act Se75
1954 Act 5410 (3)

E.g., France. See M. King, Bail or Custody (London: Cobden
Trust, 19?2)-

1954 ‘ct 35,10 (1).
1837 /ct S. 34 & 1949 ict S, 27 (2).
Brzgon e Hells Adve, 1961 J.Cs 57,

In the najority of cnses there is no continuation at this
procedural stage and where there is z contimuation, bail is
rarely creantedy supra, chse VI and VII,

1954 ict Se 29 (@) Despite the maximum this form of

release appears to be the closest =~ “cottish equivelent

to the ng¥ish form of releese where the acoused promises

to pay a sum and no sureties are required. In Lcotland
where the accused is released on his own bail as a matter of
practice he is required to pay over the money in advance.

A child for the purpoges of the 1965 sct is (a) any person
under 16 (b) any person under 18 in respect of whom a
supervision order by a children's hearing oxists (1963 Act
Se 30) (c) a child who becomes 156 after the date on which a
children's hearing first sit to consgider his case (Jocial
dork (Gcotlsand) Act 1972 (ce 24) Sete)

1’:}6; Act Ss 38 (:)'

Children and Young “ersons (Scotland) Act 1937 (1 Ldw. 3 & 1
Geos 6 cs 37) as amended by the 1963 Jet Schede 2, part .,

1937 4ot 5440 (3) and (4), inserted by 1965 ict cheds 2.,
part 2.



178,
179
1804
1814
182,
1834
1840
185,
1854
167.
188,
189,
150,
1514

192,
1930
1944
195
196.

1953 4ot Se 37 (4)e
Ibidey Se 37 (5)e
Ibide, Se 40 (4)
Ibddes 3+ 40 (7)e
Ibides Se 40 (8)e
Ibides Se 43 (4)e
Ibidey Se 49e
Ibide; Se 50 (1)
Ibides Se 42 (2) (o)
Ibidey Se 42 (3)e
Ibide, Se 49 (1).
Ibides Se 49 (7)e
Ibidey Se 31(1).

A place of safety is defined by the 1963 ict S. 94 (1)

"ag any residential or other sestablislment provided by a
local puthority, a police station, or any hogpital, surzery,
or other suitable placey the occuvier of which is willing
temporarily to receive a child,"”

1337 isct 5440 (1) as amended by 196 /ct Jchede 2, part 2.
1967 ‘ot Sete (64) inserted by 1963 Act, ched. 4.

1967 4ot Se1e (64) (b)y inserted by 1968 ict, Sched. 4e
1967 Zet S5e5¢ (54), inserted by 1963 ict, -icheds 4

1967 ‘ct S. 1 (64) (e), inserted by 1963 Act, Sched. 4.
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CHAPTLR IV
K N, Llewllyn, Jurigorudence?! fealism vheory and Practice

(Chicago t University of Chicago P’ress, 1952).

In 1972 9,504 persons representing about 28% of total
receptions. -‘cottish Home ~nd Health lepsrtment, Lxisons in

Scotland 1972, Cunde 4349.y Appe 3.
Supra, 70 et seqe.
G. Schubert, J Be our 3 A ideader in ‘hec d

Regesrch (Chicago s itand licNally & Company, 1964, .

Ibide, 443. The legal norm model ignores the perconal and
gocial characteriatics of the judges and defines the law in
normative terms. Decisions are deem=d to be made by applying
the ruleg of deduction and inference of traditional logice.

Ibidey 444« The legal fact model is a modification of the
legal norm model and emphesis is placed on the interrelation=-
ghips of norms, facts and decisions. Decisions are said to be
dependent on what facts the judsze selects as relevant. The
facts selected are considered to determine which norms will be
applied.

Ibidey 445. The legal=discretion model denies that full
knowledge of the facts and noris is sufficient to predict
decisions. This model recognises that the decision depends
also on psychologicaly social, political and other variables
#hich influence the judgee.

The writer's insertion.
Qchubert’ ODe Citc’ 444.

For further reading see A.I. Rubenstein, .gme ‘heories of
Opganigation (I1linois : Homewood, 1961). HeA. Simon,
Administrative 3ehaviour ¢ 4 Study of Uecigion-iigking Process

in Administrative O isat (Hew York : The lizcmillan
Company 19575 3 H. Alexis and C.Z. VWilsony Opzanigational
Decision Haking (New Jersey : Prentice<Hall Inc., 1967) 3

Ceiie Churchmsn, Prediction snd Optimal Degcisiong (few

Jersey 3 tnglewood Cliffs, 1961).

For further reading see Schubert, ope. cit: J.B. Grossmsn and
J+ Tanenhaus, Frontiers Judicial lesex (Hew York s Jomm
Wiley and Sons, inces; 1969, t S.S5. Ulmer, 'kathemetical 4odels
for Predicting Judicial Behaviour' in 3erné ed., liathemuticgl
Aoplications in Political .cience (Charlottes ville 3
University of Virginis Press, 1967).

e found few attempts to create prescriptive theories or models
but cee e.g. d.We Burnham, A Theoretical Bngig for g dationa
Case Jecision System in Corrections, 1965 “h. L. thesis for
school of criminology, the University of California.

Aubenstein, op. cit., 579.
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13. Below we give some examples of research desling with these
different aspects.
(a) e decision: DeA. Thomas, pleg of o

London. : Heinemann, 1970);

R+0. Dawson, Sente : The Decision as to T
hmmm%uusmﬂ EBoston s Little,
Brown and COQ' 1969 .

(b) The decisionemaker @
achuhert, ODe cits, chs 44 & G achubert, 4he Judicigl

_Jaghig_g 194663 (Ue oo 3 Jorthweatern University ‘ress

1955)
SeS. Nagel, 'Judicial Backgrounds and Criminal Cases'

1962 J. Crim. L., 333.

(e) Ime decision process

‘. R. LBFEVB’ Arl'.‘ . ! 3 ()
gggjggg (UeSaAe ¢ Idttle, Brown and Company, 1905) s
Ded s Nem' C ™ ) (x

e ¥ i Boston 3 Little, Brown and

Company, 1966

BoA. Grasmm’ iy Q H I

i loronto 3 Univerbity of Toronto

£t L. -tladz.in-QWiC'_’ a&d dawile Olf‘g%’
(London t 3Besic Books, Ince,

'-ubliahera’ 1971 QVOJ.. 2-

;Teas. 1969
G J

14, /eilse Landes, 'The Bail System ¢ An Zconomic Approach!
Journgl of Loral Studieg, vol. 2, 79

15. its Goldfarb, Hansom ;he
(Hew York : Harper & Row, 19b3 ’ 109.

16. Fo Suffet, "Bail Setting * A Study of Courtroom Interaction'
Sxime & Dalin., 1966, 318.

17. Ibidse 319.

184 ZelMs Schur, al View (New York

Randon House, 1)68 N 161.'

19. Qur pre-survey experience of the bail decisions encouraged us
in this approach as we noted that there was a marked similarity
in the way different individuals acted as prosecutor
golicitor or judge in a particular decision-making situtation.

204 flthoush a justice of the peace court sits occasionally in
Ldinburgh and deals with offenders from the county arca, the
burgh court deals with the great majority of offences and
our study was confined to thisg latter court.

21. Letter from the Clerk of Justiciary written after consultation
with the judges. 7 2
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Por example, it was sometimes obvious that the accused from
his bearing or actions in the dock was being disrespectful to
the judge. XHRecording this consistently was difficult, cs

wo were not able to observe all the participants and record
what was said at the same time. Our interpretation was of
course subjective and we had no means of ascertaining
whether the judge had made a similar interpretation.
Although we would accept that in some cases these subtleties
mizht be factors influeneing the judge,we congidered it to
be less distorting to exclude this type of information than
to include it, subjeet to the dangers of incompleteness and
subjectivity.
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CHAPTER V

- the ato Mag 8" Cou

Toronto 3 Universityusf Lorontovfress,'1965___
was the only literature we found which dealt in any detail
with the problem of custody before first court appearance.

Supra, ch. III,

It is possible for police bail to be granted for cases which
in practice are heard by the sheriff court provided the
burgh or justice of the pesgce court have jurisdiction to try
the offence. This may arise (a) where the procurator-fiscal
or Lord Advocate gives a direction that offenders charged
with an offence committed in certain circumstances must be
brought before the sheriff court. In Edinburgh such a
direction was applied to persons charged with breach of the
pezce committed within a football or rugby ground. After
the completion of our research a similar direction was
applied in August 1974 to breach of the peace committed on
buges or involving the drivers or conductors. (b) “here there
are co-accused and the offence libelled againgt one must be
heard by the sheriff, if is competent for the police to grant
bail to another co-accused provided the offence libelled
againgt him may be tried in the burgh or justice of the
p=2ace court,.

The police for administrative reasons kept = separate record
of the cases in which bail was granted and the accused was
brought before the sheriff. In 1972 bail was granted in

38 cases.

In February 1973 a police spokesman suggested that all
arrested persons ought to be taken directly to the centril
police station but this proposal did not attract much support
and was not adopted.

For details of police apprehensions in Scotland in 1972,

Scottish Home end Health Department, Criminal Statistics
Scotland Cmnd. 5464.

No statistics were available about the number of cases falling

to the different categories. We based the total of the
burgh court custody cases on our count of the number of
custody cases entersd on the burgh court daily disposal sheets.
We excluded accused who made a formal appearance in the burgh
court when the sheriff court was clogzed on holiday. Ye were
unable to exclude from the total, accused arrested on a warrant
issued by a court outside Zdinburgh. These accused were not
eligible for police bail. Ve estimated, however, that the
number of these zccused wag less than 100,

310
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Be In 1972 police bail was granted in 324 cases out of 3720
elizible cases, i.e. 227 of the cascs.

9. Por further discussion mee 7.5. Torgerson, I

theoxy and
dgthodg of Sealing (New York : .iley, 1958) j; L. Fostinger,
'The Treatment of Guantitative Data By Scale Analysis',

Zgzehological Bulletin, vol. 44, 149.
10, HeHe a{ie, D.H. Bant. Ca Hadlaihull, Mw_&x
4he .ocial Sciences (Usieas 3 loGraw-Hill Book Company, 1970)e
1. where the SOBAIETY coding was "drunk” and the CTHRS coding

was "greater than 24 hours" the UB.IZIY coding was changed
to "sober's .here the SUBUILTY codins was "had been
drinking ' ond the CTHAS codins waz 'greater than 12 houxrs'
the 0B.JLTY codinz was chanzed to 'sober’s

This change does not mean that no person arrested in a
drunken condition was released boefore the expiry of 4
hourss It means that if e.zs a person was drunk and the
time to the next court was 17 hours then that person was not
congicdored for relesse. If, however, a person was drunk but
the time before the next court was 35 hours, that person vas
congidered elirzible for release ~nd misht be released vwhen
the vpolice considercd him sober and able to go home gafely,
perhang after 13 hours and usua'ly before 24 hours hed elapsed.

12, This variable combined the varisbles MONAVS, MONAVA, HOHAVD,
13. In.i‘ra. 331.

14. This ic similar to practice descrlbed by H. A-Smon.w
Behevi A otud: L L 18 JI ictrat;
Op: - New York $ The | -acmillaa Company, 1970 ’ 38,
‘Habit ses has an artificial counterpart, which has been
terwed by Stene 'organisation outine'. In so far as methods
of handling recurring questions become matters of organisation
practice, perhaps embodied in manualg of procedure, they
ceage to be objects of reconcideration when these questions
ariste esee it might be said that a matter has become part of
the or;anisation routine when it is settled by reference to
eccepbed or approved practices rather than by consideration of
the alternatives on their merits,"

15 Infre, 334, 336,

16, Ibide <‘his is discussed fully in the explanations given
about Scale A.

17 The police list of custody cases for 1972 was numbered

sequentially but burgh court cases wore interspersed with
sherif{f court and other cases. 4s the list did not have any

articular order it was congidered sufficiently risorous to
uge o gystematic sample based on a random selection of the
fir-t cosese The sampling ficure chosen was 1 8 60, All
cages not destined for the burgh court which were inciuded
in the sample were disregarded a:z they were not elizible for
police bail.

13. \lthouzgh 4 of the cases i.e. 1107, 2607, 2967 and 5367 u
have passed the second revised sobriety coding they fn;led to



19.

21
224
23.

24,

254

27

250

30.

31.

32

pass other variables and still, therefore, fitted into the
refusal of bail pattern.

In gy 1974 GSdinburgh nolice moved to & new headquartoers which
is to be Hele for the new .outh-cast Jcotland Hegional Forces
The cell accommodation at the old lls+Ws in Parliament Square
where e carried out our study will, however, still be fully
used in the future. It was reported that 215,000 pounds is
to be spent to upgrade this accommodation. Ihe -cobzman

25th June 1974.
in Ldinburgh councillor wes reporicd as saying, 'conditions in
the cells are absolutely deplorasble = not even fit for animals
to be sut in." Lyeninz Newg 13th Jamary 1 T4e

Infrag 3360
Supra, reference 11,

Qur finding was not common knowlcdses. But as some of the
accuced had over 40 previous convictions it is not
inconceivaeble that they may have become gware of this.

Pergons charged with theft vere not usually considered by the
police as eligzible for baile The 2 cases in Table IV uere
excentional as both referred to foreizn nationals who were
visiting Ccotlands. The city prosecutor may have been
consulted about bail (infra 146,153) though this was not
recorded. ‘e may also speculate that these were cages where
the officials were willins to accept e forfeited bail instead
of- court appearance.

Supra, 138 et. seq.
UnNray 1370
Supray 127.

Ho such power is given by the authorisingz statute, the _ummary
Jurisdiction (Scotland) Act 1954 ( 2 & 3 Eldz. 2, c.48).

Supra,_ 84.

Children and Young Persons (Scotland) Aet 1937 (1 Ldw.3 &
1 Geo. 6, Ce 37), 3.401

For this purpose the police appecar to teke 16 as the age at
which bail will be required.

ioad Safety Act 1967 (ce 30), Se (1)e

312,
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CHAPTER VI
1. The Scotsgmgn 31st iarch 1973,
24 Scottish Office, J es of the Pegc daJ ¢
Courtsg, Cmnd. 5241
Je Supras 62 et. seq.
4. Publighed criminal statistics do not reveal the number of

cages each court considereds The statistics do reveal,
howevery that in 1972 about 40, of ald summary cascs were
proceeded against in the lay courts. dcottish Home and
Hoalth Lepartment Cximinal Stotiabics Scotland 1972 Cmnd.5464,
Table 2, Ve found that in Ldinburgh the burgh court dealt
with more than 50 of all arrested persons brought before

a court in 1972,

Se Thege criticisms are not confined to members of the legal
professcions A journalist, George Saunders, has sald that the
exploits of the lay magistrates have become part of Scottish
folklore. He relates the tale of th bailie who told an
accused who was being difficult about his plea, "But you
mugt have done it, or the police widna' have brousht vou

here, The Scotmman 31st iarch 1973
6o Supray 107,
Te Infra, 329.
8e Applications for review were an exception and these were
considered by the bailie in private.
Ge The 4 remaining cases were accused who had been arrested on

8 woarrant issued by a court outwith Ldinburgh. These cascs
were not considered by the Zdinburgh burzh court.

10, In 2 cases bail was refused durins our period of observation
but we discovered that the accused appeared for trial on
bail, ‘e concluded, therefore, thet the accused had applied
successfully for review of the bail decision.

11, A cage which attracted considerable criticiecm in the Scottish
precs concerned a woman who was remanded in custody for 7 days
by a Glasgow ballie on a charye of failing to wash a tenement
gtair. 4After spending 7 days in custody she was brousht sgain
before the court and on this cccazion was represented by a
lawyore The lawyer told the court that the woman had no
provious convictions and was the mother of ten children whom
she looked after at home. The baillie who remanded her was
later reported as saying "If I had even the slightost idea she
had one child, never mind ten, this would never have happened."
Zgottish Daily ixpregg 3Oth liarch 1972
This cige illustrates that 'blind' decisionemaking is not
confined to the lay magistrates in Sdinburghe



12,
13,
144
150
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17.

18.

19.
20
21,
22,

23,

24.
25.
26,

Infray, 213 et. seq.
SUDPTOy 146-

Unlike solemn procedure no specific right to make represent-
ations is given.

Lezal Advice and Assistance Act 1972 (c. 50).

This Act extends legal aid in inglaend to cover representation
in magiutratea court but in its application to Jcotland for
the words magistrates courts' the Act substituted the words
'a shoriff's S¢ 2 (5)(b)s The effect of this Aet in
Scotland was to meke legal advice available, subject to
financial limits, up to the cost of twenty-five pounds. The
provision for representation in the cheriflf court was
unnecessary because a duty solicitor scheme had operated in
these courts before the Act was passeds Thus although an
accused may be eligible for legal advice under this Act, he
is not eligible for legal representation.

Johannosgen v. Robertgon 1945 J.C. 146 at 150, "It is not

the duty of the assessor (clerk) to aid by his counsel and
advice or by putting questions, either of the parties’,

The pogition in England appears to be different, B. liarris,
'Justices Clerks', 123 Jew. 1..J. ztates, "Already the High
Court have accepted that there are some metters concerning
evidence which should be dealt with by the oclerk inviting his
bench to adjourn and advising an unrepresented party in that
absence’s

Ldinburgh Corporation Confirmation ict 1967 (cevs) pare 440.
The honorarium specified is a sum not exceedinz five mundred
pounds in eny financial year but the Secretary of State may

approve & higher sum.

feported in The Scotgman 19th January 1974.
ltecorted in Lyenins Newg 27th February 19T74.
Infra, 189 et. seq.

In our 4 week sample, a burzh court bail receipt was
issued in 13 ceses which gives an estimate for the year of
169 casess This gives some indication that numerically the
gamole was representative of the proportions in the anmual
population.

Because of the difficulties of collection we had to estimate
this figure from the sauple (3 x 13). Ve are aware that we
cannot estimete to what extent the sample was reprasentative
in this respect.

Ibid. .stimate (5 x 13 + 34).
Percentages based on egtimated {isures.

Sunmary Jurisdiction Scotland Act 1954 ( 2 & 3 Eliz. 2,
c.48) as amended by the Urininal Justice (Scotland)
Act 1963 (0- 9) 3,23, S.3(d),

314

A
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33
34.

e teble is based on 25 cuses (instead of 34) because in
8 ecoses we were unable to ascertain either the Lime or the
gentence. The work involved in basing this t:ble on the
annual figures was too grent.

The table is based on 11 cases (instezd of 156, because in 5
cuses we were unable to czscertain either the time or the
sentance., The work involv:d in basinr this table on the
anmual fisures was too srest.

This sentencing policy of the burgh court is worthy of
investigation. In many c:ses the burgh court unlike the
sheriff court fixed = orison altermative to the fine and
refused time to allow the convicted person to pay the fine.
The regult of this is unfaoir discrimination aginst persons
with 1ittle or no availghle money to pay a fine. The policy
also contributes to the overloading of the prison service with
pergsons imorisoned for wvery short periods.

s2e also Aede Gmith and J. Gordon 'The Collection of fines in
Seotland' 1972 S.ie e (news) 181.

In the sample we found the same result in cnszs in which the
bail money wzas not raised. Supra, Table VI,

uee e 8o e e Fribdlaad, zgggggg_p BPZQrg “rial 8 4 utugx of
J.

C

Toronto 1 Universit; of ;oronto ’ress, 1935;, 11u!
e Gibson, 2 (London 3 .l +0sy 1960)

The organisation of the records made it impossible to obtain
this information.

supray 13%.

she burgh and justice of the peace courts arc to be replaced
because of locel sovernment reforms. In 1973 the Conservatives
proposed setting un justices' courts st:={fed by three lay
negistratess lhe proposal wns severely criticised especially
by members of the leg=l profession. ihe Conservatives
eventually azgreed to abolish the lay magistirates system and
extend the sheriff court systeme «~hen the Labour government
wes elechedy however, in 1974 they were persuaded by
representations by bailies snd others to retain the lay
magistratese The uvistrict Courts (Seotland, 3ill proposes

a ixture of lay and stiendiary magistrates. Troining is
suprested for the lay mezistrates. One proposal which we
welcome is an extension of the cvailability of le sl aid.
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CHAPTER VII

Lgtimate based on the sauples collected in the course of
the research project,

supras 149.

Thig may have been due to the comparatively minor nature of
the offences charged and the fact that the accused did not
generally have access to a solicitor to advise him about
his plea.

Bptinate based on the samples collected in the course of
the research project.

The most serious crimes are genorally tried before the

High Court of Justiciary. This court has exclusive
jurisdiction to try crimes of treason, murder, rape, incest,
deforcement of messengers and breach of duty by magiztrates.

A few categories of accused e.z. those charged with breach of
the »eace within & sports ground might have been considered
for sn earlier release. Suprayche. V., ref. 3.

suprey 76 et. seq.

Juprey 68,

Supray 46 et. seq.

The .cottish section of the Home Office lesearch Unit have
instituted a research project which deals with bail in the
gheriff courts. No results have yet been published but we
have had soma discussion with the organisers of the project
P« Didcott and il Helvine

Supray 69.

Infra, Appendix II, 330,
Infra, 340

Infrey184 et. seq.
Suprayq 58,

supray36 et. seq.
Supragg6 et. seq.

Infray 189 et. seq.

In only 3 cases did the solicitor attempt to obtain the
release of the sccused for the continuation period. In the
first and second case the procurator-fiscal objected because
valuable property was missinge The value of the property
wae about 160 pounds. In the third case when the golicitor
inforned the sheriff that the zecused was a married woman
with children and a husband who worked the procurator-fiscal
raised no objection to release.



254

26,

27

29.
3Ce
3.

Table XVI does not include contimation cases (Ci/P and CFL)
becsuse at this stage little or no information was given. The
table also excludes one case bacause of missing values,

Supra, 182 et. seq.
In_fra’ 200. ,
Infra, 198-

The continuation and report cases (CiP, CFE, C(R)) were not
included. The former were excluded because no information
was ziven and the latter because the accused had pled guilty
and this migsht be considered to place them in a different
category from the other casecs.

To do this we divided the information made available by both
the orocursbor-fiscal and the solicitor into information
favourable to liberty and information unfavourable to
livertys Generally the information given by the solicitoxr
was clagsgified as favourable to liberty and the information
ziven by the procurator-fiscal was classified as unfavourable
to liberty. e had to make some exceptions, howevaer, to take
into account e.g+, the circumstance where the procurabore
{iscol ziving information sbout criminal record said the
accused hed no previous convictionss This was classified as
favoursble. Similarly where the solicitor said the accused
hal no fixed address, this was clagsified as unfavoursable.

7049 p 040001

¥, = 16.6 P 0.0001,
X, @ 8401 p 040054
X, = 36.93 P 0.0001.

Suprz., 185 et. seq.

In this we differ from J. Hogarth, 'Towards the Improvement

of sentencing in Canada' 1967, Canadian Journal of Correct-

iong, 124.
Hogarth evaluated information contained in pre sentence reports

according to the criteria of reliebility, validity, relevance
and efficiencys. The main difference lies in our omission

of validity as a criterions According to Hogarth at 4
information is wvalid if it accurately represents what ;2
parports to represent that is if e.g., it makes genuine
distinctions between offenders cnd non offenders. ‘e do

not think the distinctions betweon validity and relevance is

317.

acceptable in this context. e are of the opinion that validity

may properly be used as a test of the criterion adopted by the
decisione-makers but not to evaluate the information itself.
Thug it is possible to conelude that a decision-maker has
satisfactory information on which to base a decision using

the factors he considers cruciale ‘he question whether these
factors distinguish what he wants to distinguish, however,
raiges a different question. Hogarth's eriterion of
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51
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318,

efficiency is designed to asscss whether the least mmber of
information items have been ziven without sacrificing
predictive potential. He appears to assume that sufficient
information will have been riven to enable the decigion=
meker to make his decision if he assessed the accepted
crucial factorse This is not en assumption which ocan be made
#ith any confidence in many decision=making situations. In
adopting sufficiency as a criterion we again differ from
Hogarth,

Supra, 189 et. seq.
Supras 155
Suggested by a sheriff in an interview.

Fe Suffet, 'Bail Setting' s A Study of Courtroom Interaction'
Crime & Delin., 1965, 318,

Ibidey 323

Ibid., 328,

Supra, 89 et. seq.

In 11 G(R) cases the solicitor did not specifically ask for
liberty though he did give some information in favour of the
accuseds

iiupre,, 195.
supras 189 et. seq.
supray 188 et. seq.

We noted that in 3 cases the nrocutator-fiscal referred to
convictions which were not libelled.

Suora, Tables XV and XVI,

The procurator-fiscal sometimes obliged the solicitor by
showing him a c¢opy of the police record of previous convi=-
ctiong against the accused but the solicitor does nol have
any risht to see this.

Summery Jurisdiction (Scotland) 2ct 1954 (2 & 3 Eliz. 2,
ce 43) S¢ 51(b)(0)e

TeC. Daintith and A«B. Wilkinson, '3Bail and the Convention ¢
Bpitish Reflections on the Wemhoff =nd Neumeister Cagos'

’!&le Jg CQ!}]’J‘ &. VO].. 18’ 337-

2ibbald ve Ingles, 1785, lor. 13139
Js amblashen,

L-dinburg;l'l, 1565) s paz-.sss.

In correspondence contained in come unpublished material of the
scottish Home and Health Department, HM 60/172, some of the
writers doubted whether the clerks of court could be held
ligble and denied any knowledge of this ground of liability.

Ibid.

Table XXI shows the different offences charged where more than
one offence was libelled. Only one offence is shown, however,
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where there are multiple charges, for example, three
charses of theft.

53 Je were unable to find out why no appearance was entered,
54 Infra, 278, et. seq.

554 Table XLIII does not include review (1) cases.

564 Italy introduced a "4 year limit" law in 1970 after an

obviously innocent man had been held in gacl for more than
4 years without triale It has boen reported, however, that
this limitaetion has now been increased to 9 years.

Zhe cunday Telexraoh 7th April 1974.

57 Crininal Procedure (Scotland) Act 1887 (50 & 51 Viets c.J5)
Se 436

53 Ibidey Se31e

59. Infra’ 2?1‘ Bt. Beq.

60 Criminal Justice Act 1967 (ce80) 5.63.

61 The fact that the accused has spent time in pre trial custody

may, however, persuade the judge to impose a non custodial
rathor than a custodial sentence.

62, Thie was noted in connection with accused who pled guilty and
who wvere sentenced at that first court appearance.

63 Uiscussed infra, 284,

4. This does not necessarily mean that 4 accused had absconded

ag the feilure to appear may have been due to illness or
mistake about the date or some similar reason. The rate of
Wwilful failure %o appear may, therafore, be less than 4,

65. Supray 209,

664 Infra, 271 et. seqe.
67. Supra, 47.

68+ Supras 36 et. seq.
69, Supray 47.

TO« upray 191,

T1. Supres 183,

T2 in Ingland the Working Party on wm
Mpgiatrates' Courts (London 8 H.ifeZeOsy 1974) were so aitached
to the idea of information forms that they recommended their

uge even though they were forced to conclude that verification
would not be feasible. par. 137.

T3 In 1 case where the procurator-fiscal and solicitor gave
different information about the ddress of the accusad, the
shoriff said he would grant bail if the solicitor's account
was confirmed.

T4 Ju;).t‘&’ 36 et. seq.
15 Supray 486,



764
7.

78.

Supra, Tables XII and XIII,

In ‘merica a major problem was considered to be the
conparative ease with which a person could disappear in the
densely populated cities which had high rates of population
movements The Scottish situstion is in no way comparable.

Iwo classic examples of attempts to predict future criminal
behaviour are Ls.%W. Burgess, 'Factors aetarminin: ¢u009u9 or
“uilure on x“role in the :oxkinsg o @ Indete

and e and A-n C'rluack, ot D
(Camb“iu:e, liass 3 Hervard UniVQrsity ‘ress, 1959).
See also references and discussion in L. Radzinowicz and

MeZe u0lfgang ede, Crime and Jugtice (London ¢ Basic Books,
Incey 1971) vol, III, part 3,

320,
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CHAPTUR VIII

Where the crime charged is murder of treason the High Court
of Justiciary is the only court which can competently consider
bail,.

Supra, 86 ™
The most important resorted cases were discussed supra, TO et seq.
Suprs, chs. VI and VIIi,

Petitions were heard from 31st Oct 1972 to 20th Dec 1972
inclusive.

Although appointment as a Crown assistant recuires a legal
qualification, a Urown assistant does not have any right of
audience before the High Court of Justiciary. A Crown
assistant is a member of the Crown Office. This body super-
vises the system of criminal prosecution in Scotland with the
exce tion of prosecution in the lay magistrates courts.

An Advocate-Depute is appointed by the Lord Advocate from
members of the Bar to re resent the Crown in criminal cases.
Although the appointment is a political one, current practice
has tended to favour appointments which are not dete mined by
political allegiance.

The address of the accused was given as the »rison or other
ingtitution in which he was held in custody.

In the sheriff court study, we found that the sheriff gave
reasons for his decision in less than 2 . of the bail cases,
supra, 192+ ‘e suspect, therefore, that of the 35, nppeal
cases in which counsel related the grounds of rafusal in
the sheriff court, come may have been gx nosgh facto
rationalisationas on the nart of the solicitor.

Ibid,
Infra, 270,
Supra, 192 : xf m 6442 p 001 This was the result when 10

was used as the cut-of{ 'oint for number of »revious
convictions.

xi = 8,09 p 0.017
x] = 3.99 P 0045

Criminal Appeal (Scotland) Act 1926. (15 & 17 Ceoce 5y Ce 15) 549
Supray, 231 et seq.

Infra, 244 et seq.

supras 193.

Supray <27,

Infra, 241 et seq.



21, Supra, 187 et seqs

22, An average of 2.6 information variables was given to the
sheriff in applic tions for bail in summary ~nd indictable
cagses ~fter the continuation stege. (110 cnaos,. ‘his average
was based on informati n contained in Tables .V and XVI. In
the bail aopeals, however, an average of 7.2 information
variables was given to the judse. < ‘his aver:sge wos bhased on
Table AXIX, The criminal record of the accuszd contained a
great deal of infornati-n and we estimated that this might
be counted as 4 veoriables. This estimate  took into account
the fact that in some cuses all the variables were not
relevant, and that some variables were repected later in

Table iXIX,
23 Supray 195.
24, hen fece! with this conflicting information, the judge said

that in this c¢+ge he did not consgiler the faomily circum=
stances relevant to his decision. In c-ses where the judge
congidered the conflicting information to be relevant, he
adjournad the case until the next day to - low the informe
ation to be verified.

25 The variables considercd were fixed address, m-rital status,
dependents, employed, source of income.

26, Supra, 90.

27« Jhe judre was suroriscd and critieal about the procedure of
consultation which the idvocste-lepute described. The
Advocate-Depute said ther: was no official pocedure by
which the solicitor or counsel could obtain . copy of or
access to police information about the accuse 's criminal
recorde The accused's representatives had to rely on
informal co-operacion with the Advoeate-lepute or procurstore
fiscale
It should be noted, however, that the accus d will generally
have received notice of the convictions which nay be 'ibelled
against hime -lthouzh this does not necessarily describe
fully the accused's criminal involvement, it doecs provide
uszaful information «hich the solicitor cu:ht to convey to

coungel.

28, Infra, 244.

23, supra, Table AXIX,

30, Log=1 Aid Secotland iAct 1967 (ce 43), herein ftor roferrad to
as the 1967 Act, 5. 5 (a?.

31. Ibidey Se 2 (2) (aje

2, Ibidey Se 5 (b)s

33. Toidey Se 1 (7) (o) (41),

34e Ibidey Se 1 (7) (b)e

35e Supray 167, 203.

36. act of Adjournal dntod lay 27, 19T1.

37. Act of Adjournal dated Aug. 31, 1954.
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323.

An average of 217 compared with £3 in the sheriff court.

This information was supplied by the sheriff clerks of the
various sheriffdoms and was incomplete.

Supra, 81.

This compares favourably with our results in the sheriff
court, supra, 209.

Ibids
In.fra,
Beife Clive and Geds Wott, Scotg Lew for Joumalistsg (London 3

National Council for the Traininz of Journalists, 1965), 84
et seqe.

Supra, T0 et seq.

R, v Sussgex [1924] 1 K,B, 256, Lord Hewart at 259.

In the sheriff court, although the petitions were heard in
private, the accusad was present except in roview cases.

An alternative would be to provide that 211 bail appeals be
heard in open court with opposing counsel hwin: the right to
apply for reporting restrictions or a chambers hecring.
Although this might reonlt in more public heswings, it might
cause some delay, if many such applications had to be
decided by the court.

1upra, 2421

1959 J.Ce 12,

T.B. Smith, 'Scotland : Bail Before Trial' 103 U. P/, L. Reve,
305.

This refers $o the procedure authorised by the Criminal
Procedure (Scotland) Act 1337 (50 & 51 Vict. c. 58) Se31e
An accuzed may indicate that he intends to olecad juilty and
desires to have his case disposed of immediately.

Siithy ops cife, 322s
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CHAPTER IX

R, Goldfarb, 2095 A R Edigue O
(Hew York: Harper & Row, 1965)s 1e
Ibidey 3e

Supra, 193 ete seqs
ifnlpm, 121 et. 85CGe

Although the decisionemaker could not keep to the patitern
without this infommation he could of course depart from the
pattern.

Supray, 155 et. seqe

Jupray 136 et. zeqe

Supra, 186.

Infra, 264 et. seqe

Supras 187y 198,

wupras 137e

Infra, 269.

Supray 68

Supra, 233

Jupray 198 ets seq.

for en attempt to assess tho clsims of supporters of the
adversary system, J. Thibaut, L. ¥alker, E.A. Lind, 'Adversaxy
Presentetion znd Biae in Legal leclsiomenmaking' 55 Hozve L.
teve 386 (1972)e

Supray 242 et. seq.

Fapra, 46.

Supra, 36 et. seq.

Ham Off:loe. B

Supras 193 et. seq.

Supra, 187.

Supra, 189 eote. seqe

Supra, 161 et. seq.

Supray 1596 et. seq.

Jupras 181-133 & 199200 t 240«244.
Gupray 200.

Jupra,; 243e

Supray 200, 244.

Suprey 266-7.

324
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32,
3e
34.
35

36.
37.
38
39

40,
41.
42.
43
444
45.
46+
47+
48,
49.

51,

524

53e

4.

554

Se ).

Infra, 270.
Supra, 67

Supras 69, T8=~88.
Supra, 133

lagistrates' Courts Act 1952 (15 & 16 Gece 6 & 1 Hliz. 2,
Ce554)y Se3B.

-hxpra, 146“147.
Hasistrates' Courts Act 1952, 5.93.
Infra’ 2?70

Arbuckle v. Taylor (1815) 3 Dow's App, Lord Eldon at 183-4.
Commitment for examination "was a procseding with a view to
protect him (the accused) against a commitment for trials «ee
ind if ... where a party is comitted for further exgmination
bail shall be required before that further examination takes
place, you vut him to this inconvenience, that he must give
security to stand a trial which he may never have to stand."

Jupra, 186.

Supray 25253
supray 1156

Supray 143.

Jupray 142,

Supray 143

supras 155 ets seqe
Supray 192 et. seqe.
Jupras 209.
Supras212.

Supras 209

Supras 210 et. seqs
Supra, 209

He Valker, Crin Tl i aiy
Ldinburgh University areas, 1070 » 317-J24. The Criminal
Justice (Scotland) Act 1949 (12,13 & 14, Geosby ©494)y Se21
authorises preventive detention as a sentence subject to fairly
gtrict limitations. The sentence has, however, fallen into

diguses See Henton and Brown, Cgmm_sz_ﬂ;m Ath ed.,
G+H. Gordon (Edinburgh : Green and Son Ltd.), 327.

A. Sampson, 'rost-‘rison Success rediction', Criminology
(1974)s 155. Sampson et 171 claimed that his complex

improvements provided only a "moderately effective predictive
me-sure”. Supra, 220.

supra, 218 et. seqe

Suprsy 35
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57. If the accused is a danger because of some mental disorder
appropriate action may be taken under the Mental Health

(Scotland) Act 1960 (8 & 9 Elize 2, Ceb1)e
58 The attempt to introduce a right to bail in England has

given only a limited protection to the defendant because
of the extent to which the right was qualified. Supra, 49.

59. American Bar Association, ope. cit., 85 par. 1.4s We have
made some changes in the recommendations.

60. Supra, 78 et. seqs

61. Renton and Brown, ope Cite, 30.

62, Supra, 139.

63. Supra, 165 et. seq. : 203 et. seq.

6l Supra, 202.

6Se The handling of bail mouney involves a considerable amount of

worke A receipt has to be given for the money, the money
recorded, deposited in a bank (except in the case of the
police who return the identical notes) and when the money is
repaid the clerk of court has to check with the bank to find
out if any interest is to be paid.

664 In 1972 untried male prisoners accounted for 27.4% of the
total prison receptions. Untried female prisoners accounted
for 28.55% of the total prison receptions. Untried prisoners
were 12.17% and 17.26% respectively of the average daily
populations. HeMeSeOe Prisons in Scotland 1972 Cmnd. 4349,

67. Supra, 206, 14k,

68. Supra, 41, 49, 52, Sh.

69 American Bar Association, Standards Relating to Pre-trial
Kelease (New York : American Bar Association, 1963), par.
5e2a (344

70. Supra, 38.

71 American Bar Association, ope cite, pare 5.2. (i)e

726 Supra, S4e

73 Supra, 50.

7he Supra, 79.

75 Supra, 274 et. seqe

76. Supra, 80.

7 4 Supra, 96.
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PENDIX I

r= AN' nraeny o : “.\“‘-"""“'_3
SHERIFF COURT OF Tus 1oTHIANS AMD FIEDLES cv( =p G

:I Alexander Brown, bricklayer of 19 Greentrees Avenue, Sdinburgh

Do hereby judicially, ENACT, and BIND and OBLIG}E myself, my -
Heirs, Executors, and Successors whomsoever, as Cautioners and Sureties acted in

the SHERIFF COURT BOOKS OF Midlothian ‘ I
for Charles Doe, labourer of 19 Brownbark Avenue, &dinburghn

hereinafter called “the accused”, that the accused shall appear and answer, or that
I shall present the accused at all Diets of Couxft in, and until the final
issue of, any action, process, criminal charge, or prosecution already brou.ght, or
which may, at any time within six months from this date, be brought, against the
accused, at the instance of a proper Prosecutor, before a competent Court, for the

alleged Crime of theft

all as more fully set forth in a Petition or Complaint presented to the Sheriff of
MIEOTI e avny poepy s o EDINBURGR  at the instance of the Procurator
Fiscal of Court for the Public Interest, against the accused, whereon did proceed the
Warrant of Commitment against the accused, of date 15t ilay 19 72
and that under the penalty of ten

Pounds sterling, to be paid by me or ny foresaids in case of failure.
And I, the accused, with consent of m2 the said Cautioner , do hereby
consent and declare that all Citations or other intimations in reference to the said
action, process, criminal charge, or prosecution, or to this Bond, which may be left

for me, the accused, within the (Sheriff Clerk's Office, Edinburgh or
other address specified by the accused)

shall be sufficiently and equally binding on me, the accused, and on me

the said Cautioner , as if delivered to me, the accused, personally, which place I,
the accused, with consent and concurrence foresaid, do hereby sist as my domicile.
And we consent to the Registration hereof in the said Sheriff Court Books, or others
competent, for preservation and execution. In WITNESS WHEREOF, these
presents.

(Signed) E.F. witness. Eliza Fraser, typist,) Black Road
(Signed) F.G. Vitness Francis Gill, typist, 1 Brown Road

(S5

N

o3




329,

APPENDIX II

Information Sheet Uged in Couxt
Date of Observetion Character of proceedings

Progecutor's anttitude

Information given to judge by prosecutor

Legal representation of accused yea/no

Information given to judge by solicitor

Does judge seck additional information yes/no
From whom is information requested prosecutor/solicitor/accused

What information is requested

What information is given

Sheriff's decision bail granted/bail refused/O.T.As/contimuation
in custody
Amount of bail £

Reasons given for decision

Application for legal aid yes/no
Result of application granted/refused

Reasons given

Other informmtion



Name of accused
Sex

Of fence charged
Hoe of offences

Circunstances of offence

Copy of criminal record

Address of accused
Co=-residents

Length of residence
Employment record
Occupation

Income

Family circumstances

Other information

o |
230
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The division points ghoim were chosen to produce the following
gscalet= bail zrantedt had money available: sober: fixed address: no
gpecial circumstances surrounding the offence: no chief conszstable's

objoction to bail,

=Xplenatdon of Coding

Hed monev available means that the arrested person had suffi-
cient money in his property to cover the standard amount of beil for the
offence charged or his relatives or friends had been contacted snd had
provided the money.

Sohap means that the arcested person was sober when arrested ox if
he had been drinking it was more than 12 hours before the next court o
if he was drunk it was more than 24 hours before the next court.

Fixed addresg means that the arrested person was nol descr-ibed as
hevins no fixcd address, or an address outside Ldinburgh and district,
or em address indicating temporaxry lodzings within s common lodzins house.

llo gnecisl fonce means that the

followinz circumstonces were sbsent:e (&) The victim or complainant
woressed fear that another offenc might occury (b, The arcested
vergon lived with or in close prozimity to the victim o complainants
(e) The arr-sted person lived in the house where the offence took
ploces (d) The arcested person injured a policemen (this did not
always form the basis of a separnte charge) or committed an offence
in the nolice station; (e) The arrested person was wanted for further
inquiries in relation to the oi'fence charz:d or some other offence.

means that the following

circumstances were absent:~ (a, The offence chargsd involved dishonestys



(b) The person was arrested on warrant; (c) The offence charged
involved serious injury to person; (d) A wife was assaulted and she

did not consent to the releanse of her husband.

o — £ Soale 4

Line § of the scale shows that when the varisbles:shown. were
included in Scale A all the cases which passed the bail decision,
that is, all those cases in which bail was granted, also passed all
the other variables,

Line 5 #llustrates thet no case in which bail was refused

pasased all the variables.

333
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Scale B illustrates in line 7 that when an additional variable
offence (OFIENCE) was added to icale 4 all the cases which passed the
bail granted variable no longer passed all the other vuriables in

the scale.
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Scale C illustrates in lire 4 that when the varizgble had mone

availedle (LIONAV)was dropped from Scale 4, 23 plus 11 casas successfully

passed all the variables except Pthe bail granted varisble., Only 23 cases

passed the bail granted varizole. Tt

not used the availability of money for bdail (KOIAV) s g
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his suzgests that if the police had
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(e/f Scale C). Tne sobriety (SO3RILTY) verizble was given a new coding

for gsober. Thus sober was coded when the (SO32IETY) coding was sober

or the (SOBRIBTY) coding was had been drinkinz and the (CTHRS) coding
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was groater than 12 hours g the (S0BUIETY) coding wus drunk and the
(CTHIS) coding was zreater than 24 hours or the (0B UEIY) coding was
drunk ond the (CTHAS) codins wis greuter than 12 hours and (HONAV)
codinz was positive. Lins 4 of Scale D illustrates that when the
effect of the had money available ((IONAV) variable on tHe szobriety

{ JOBLISTY) wariable was taken into account, the number of cases

which friled due to the noneagv:ilability of money zose fron 11 to 15.
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Variables Used in Study of Police Bail

339

For some variables no coding is given below, the coding is fully described

supra, page 332.

Offence charged: assault; malicious damage; theft; breach of the peace;

drunk and incapablej nuisancej prostitutionj other.

Circumstances of offence

Police objection to release: yes; noe.

Chief constable's directions about release

Address
Age: coded in 10 year periods.

Sex: male; female.

Lmployed: yes; no.
Sobriety

Has money to cover standard bail amount: yes; no.

Has money to cover bail amount asked: yes; no.

Contacts someone who provides bail money: yes; noe.

Bail decision: granted; not granted.

Court disposition: admonished; fine, time to pay; fine, no time to
prisone.

pays;
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AFPENDIX V

Variables Used in Sheriff Court Study

The codings "not specified", '"not available' and "other' were reserved for
all variables. Where relevant, ''not specified" indicated that reference
was made to a variable but no further details were given in a particular
case. Where relevant, '"not available" indicated that no information
about a variable was available in a particular case. Where relevant,
"other" indicated that the information could not be coded under the

classifications described.

(1) Information Made Available to Sheriff

(a) Information given by procurator=fiscal

Procurator-fiscal's attitude to release: asks for U.T.As; agrees to
OuToAe3 asks bail; accepts bail offered; asks high bail; asks for custody;
opposes O.T.Ae; opposes bail; opposes but drops opposition.

Seriousness of offence: serious injury; drugse.

Circumstances of offence: domestic, accused may return; victim still at
risk; risk to public; circumstances indicate medical examination needed.

Length of criminal record: long list of analogous offences; long list of
offences; long list, number of convictions given.

Hecent conviction: 1less than 3 months; more than once in past year;
recently released irom prison; on licence from borstal or approved schoolj
on probation; within period of deferred sentence.

Seriousness of previous sentences: served number of prison sentences;
served long sentence; custodial sentence for similar offence; record
includes approved school and/or borstal.

Non-appearance warrant issued in connection with previous offence: on one
occasion; on more than one occasion; history of absconding.

On bail for another offence: charge to be heard in High Court; sheriff and
Jury trial; for similar offence; on high bail; bail set for two different
appearances.
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Further inquiries to be made: to trace co-accused; to trace property;
release would hinder inquiries; further charges pending.

Address: accused sleeping rough; common lodging house; lost address
because of charge; no address in Edinburghe. No fixed address
(unspecified) : fixed address (unspecified).

Employment: unemployed; unemployed therefore no job to lose.
Medical history: history of mental or nervous disease; previously in

hospital because of mental or nervous disease; drink problem; drugs
problem; bad health; pregnant.

Other information: rejected by family; has money for bail.

(b) Information given by solicitor

Legal representation: yes; noe.

Solicitor's attitude to release: asks O.T.A.; asks bailj; offers bailj;
offers higher bail; accepts procurator-fiscal's motion; asks full
committal; asks reporte.

Seriousness of offence: minor offence; motoring offence; small amount of
property involvedes

Circumstances of offence: not returning to address where offence
committed; no risk to victim; no risk to public.

Length of criminal record: first offence; no convictions for analogous
offence; only a few convictions; only a few convictions for analogous
offence; long record but petty offences; no convictions for serious offence;
offence referred to not libelled.

Recent convictions: no convictions for over a year; no convictions for
analogous offence for over a year; long periods between convictions;
unfavourable circumstances when recently released from custody; supervised
by social worker.

Seriousness of previous sentences: admonished; finej probation; no
custodial sentence; no custodial sentence for similar offence; short
custodial sentence.

Appearance of accused in view of non-appearance warrant issued in past:
forgot date; prevented by family circumstances; reasonable excusee.

Likelihood of abuse of bail in view of fact that accused presently released
on bail for another offence: first charge dropped; different type of
offence; offence now charged occurred prior in time to other offence;
innocent of charge.

Address: fixed address; described as no fixed address but has fixed
address; suggest alternative to outweigh no fixed address; wishes to return
to family; changed address from locus of offence; changed address from
victim of offence.
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Length of residence: all his lifej many yearsj short but no reason to
believe that accused will leave.

Co-residents: parents; other relative; spouse; children; friend.

Employment record: regular employment; employed; lost job recently;
start job soon; may lose job if custody; unemployed.

Occupation: profession; trade; services; labourer; school; housewife.

Marital status: single; married; cohabiting; widowed; divorced;
separated.

Dependents: spouse; childrenj other family; none.

Income: from employment; unemployment benefit; social security; supported
by parents or spouse; pension; none.

Medical history: history of mental or nervous disease; drink problem;
drugs problem; bad health; pregnant.

Other information: bail agreed with procurator-fiscal; O.T.A. agreed with
procurator-fiscal; innocent of charge; has already spent some time in
custody; youth of accused; needed at home by family; new responsibility
because of marriage or child; no person to raise money; no money for bail.

(c) Information given after specific inquiry by sheriff

Sheriff seeks additional information from procurator-fiscal: yes; no.

Information sought: see variables procurator-fiscal's attitude to release
to medical history inclusivee.

Information given: see variables and coding procurator-fiscal's attitude
to release to medical history inclusivee.

Sheriff seeks additional information from defence: yes solicitor; no
solicitor; yes accused; no accused.

Information sought: see variables solicitor's attitude to release to
medical history inclusive.

Information given: see variables and coding solicitor's attitude to
release to medical history inclusive.

(d) Information in papers made available to sheriff

Address: address specified; no fixed address.

Age: coded in 10 year periodse
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Occupation: professional; trade; services; labouring; school; housewife.

Type of offence: crimes against person (murder, attempted murder,
assault, incest, rape, attempted rape, lewd and libidinous practices);
crimes against property with violence (theft by housebreaking, house-
breaking, theft by opening lockfast places, robbery); crimes against
property without violence (theft, reset, fraud, uttering); motor vehicle
offences (driving under influence of drink or drugs, driving while
disqualified, driving without insurance); miscellaneous offences (breach
of ghe peace, malicious mischief, resisting arrest, prevention of crimes
act).

Number of charges: actual number of charges for each offence.

Procedural stage: continued without plea(S); continued for further
examination 3§ guilty plea($); not guilty plea(g); full committal
guilty plea report(S$); continuation report; review application.

Report information available: yes; no.

(e) Bail money

Amount of bail offered by soliciter: actual amount in pounds.

Amount of bail acceptable to mrocurator-fiscal: actual amount in poundse.

(2) Result and Later History of Case

Sheriff's decision: bail granted; Oe.T.Ae; O.TsAe social background report;
OeTeAs medical report; bail refused; continuation in custody; custody for
social background report; custody for medical report; custody for borstal
reporte.

Bail set by sheriff: amount offered by solicitor; amount acceptable to
procurator-fiscal : amount agreed by solicitor and procurator-fiscal.

Amount of bail set: actual amount in pounds.

Time before trial: coded in periods of 28 days.

Legal aid granted: yes; no.

Appearance by accused at trial: yes; noe.

Bail forfeited: yes; noe.

Non-appearance warrant issued: yes; noe.

Procedure at irial: summary; solemn (sheriff court); solemn (High Court of
Justiciary).
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Plea: guilty; guilty as amended; accelerated plea of guilty; not guilty;
changes plea to guilty; no plea.

Finding: guilty; guilty as amended;j guilty to some charges only; plea not
guilty accepted; not guilty; not proven.

Sentence: case deserted; admonished; fine; borstal; probation; custodye.

Amount of fine: coded in amounts of 10 pounds.

Length of custody: 3 months or less; »3 months <1 yearj >1 year (5 years;
5 years.

Sentence back-dated: yes; noe.

(3) Information Available to Procurator-Fiscal

Where no coding is given below, the coding follows that of the appropriate
variable in 1(a).

Type of offence: based on official classification of criminal offences.

Victim: spouse; family member; acquaintance; stranger; policeman.

Severity of injury: death; serious injury; medical treatment required;
minor.

Amount of property: bands of 50 pounds up to 200 pounds; » 200 €1000; » 1000,

Amount recovered: bands of 20 up to 100 per cent.

Locus of offence: accused's family home; other housej shop; pub; police
station; streete.

Length of criminal record

Recent convictions

Seriousness of previous sentences

Date of release from custody: ( week; {month; {3 months; (year.

Non-appearance warrant issued in connection with past offence

On bail for another offence

Risk of interference with witnesses: threats to witnesses; domestic crime;
conviction for interference with course of justice.
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Further inquiries to be made

Co-accused: yes; noe.

Address of accused: fixed address; common lodging house; outside
Edinburgh; no fixed addresse

Co=-residents: spouse; children; parent; other relative; armed forces
personnel; friend; co-accused; nonee

Time spent at address: life;)» 5 years; (5 years )1 yearj {1 year 3 months;
<3 monthse.

Employed: yes; noe.
Employment record: regular employment; temporary employment; unemployed.

Occupation: profession; trade; clerical; unskilled; school; housewife.
Income: bands of £10.

Marital status: married; cohabiting; divarced; single.

Dependents: spouse; children; parent.

Family circumstances: separated from spouse; parent rejects accused because
of offence; only person available to look after children.

Medical history: history of mental disturbance; alcoholic problem; drug
problem; bad health.
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APPENDIX VI

Variables Used in High Court of Justiciary Study

The codings ''not specified", "not available" and "other'" were reserved
for all variables. Where relevant, "not specified" indicated that
reference was made to a variable but no further details were given in a
particular case. VWhere relevant, "not available'" indicated that no
information about a variable was available in a particular case. Where
relevant, "other'" indicated that the information could not be coded under

the classifications described.

(1) Information Made Available to Judge

(a) Information given by advocate-depute

Advocate-depute's attitude: opposes release in principle; wants higher
bail money; agrees to bail.

Seriousness of offence: serious offence charged.

Circumstances of offence: violence used; risk to victim; risk to public.

Length of criminal record: number of previous convictions in bands of 10.

Typicality of criminal record: actual number of previous offences, the
same as offence chargede.

Recent conviction: (3 months; >3 months ¢1 year; »1 year.

Recently released from custody: < 3months; ) 3 months <1 year; >1 year.

Seriousness of previous sentences: prison; borstal; approved schoolj;
probation; fine; admonished.

Longest custodial sentence: approved school/borstal; ¢ 3 months; ) 3 months
<1 year; »1 year <5 years; >5 yearse.

Record shows abuse of liberty: on bail for another offence; on parole; on
probation.
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Record shows risk of defeating ends of justice: non-appearance warrant

issued in past; previously charged with perjury; previously charged with
attempting to defeat ends of justice.

Further charges pending: yes.

Ample evidence: yes.

Se 31 letter: yes.

Delay before trial: bands of 28 days.

Address: fixed address; no fixed address.
Dependents: wifej children; other relative.

Employment status: employed; unemployede.

Other information: known to police as successful criminal; involved in
I.xK.As activity; drug addict.

(b) Information given by petitioner's counsel

Counsel's attitude to release: asks bail; asks interim liberation.

Seriousness of offence: nminor; no serious consequences; summary complainte.

Length of criminal record: no convictions; few convictidns; no convictions
for violence; no similar convictions.

Recent convictions: no recent convictions; no recent serious convictions.

Seriousness of previous sentences: no custody; only short custodial
sentences; many but short.

Appearance of accused: explanation of circumstances which suggest non-
appearance; never failed to appear in past; third party promises to ensure
appearance; gives assurance that accused will appear.

Likelihood of abusing bail: released on bail without incident on more
serious charge; no likelihood ,of sbuse of bail; no likelihood of inter-
ference with witnesses; ne likelihood that further offences will be
committed.

Srounds of refusal of bail in lower court: lengthy criminal record; risk
to publice.

Presumption of innocence: pleading not guilty; outlines defence; will
contest admission; relies on presumption of innocence.

Address: fixed addressj contests description of no fixed address.
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Employment status: employed; unemployed; has been offered job.

Marital status: married; divorced; single.

Family commitments: recently married; hopes for reconciliation with
family; needed by family; wife ill.

Other information: in pre-trial custody for a long time.

(¢) Information given after specific inquiry by judge

Judge seeks additional information from advocate-depute: yes; no.

Information sought: copy of criminal record; recent convictions; similar
convictions; recently released from prison; description of record; trial
date; type of procedure; admission by accusedj family circumstances; age;
address; value of stolen property; reason for refusal of bailj
acceptability of bail amount.

Information given: coded as in (a)e.

Judge seeks additional information from defence counsel: yes; noe.

Information sought: pleaj criminal record; family circumstancesj employed;
income; address; likelihood of appearance; amount of bail offered; can
accused raise bail set.

Information given: coded as in (b).

(d) Information available in judge's papers

Type of offence: based on official classification of criminal offences.

Number of charges: actual number.

Procedural stage: bail appeal (summary); bail appeal (solemn); bail appeal
after conviction; crown bail appeal.

Copy of criminal record shown to judge: yes; noe.

Other information: social background reporte

(e) Bail money

Amount of money offered by defence counsel: actual amounte.
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Amount of money acceptable to advocate~depute: actual amount.

(2) Judge's Decision

Judge's decision: petition granted; petition refused.

Heason given by judge: nonej onej twoj three.

Sheriff's discretion: insufficient grounds to interfere with sherifi's
discretion; agent must show discretion wrongly exercised; discretion
wrongly exercised.

Criminal record: persistent criminalj; bad record; record shows serious
risk of further offences; record of similar offences; not very serious
record.

Presumption of innocence: section 31 letter; admission of guilt;
conviction unlikelye.

Cffence charged: nature of offence; circumstances of offencej number of
charges; not very serious results.

Trial date: early trial date; late trial date.

Perverting course of justice: likely in view of past convictionj unlikely
in circumstances.

Community roots: decision not affected by accused's background; release
not necessary because of family circumstances; address now satisfactorye.

Sentence: likely to be custodial sentence; recently released from custodye.

Abuse of liberty: on bail for another offence; on licence; recently
released from custody.

(3) Later History of Case

legal aid granted: yes; no.

Appearance by accused at trial: yess noe.

Bail forfeited: yes; noe.

Non-appearance warrant issued: yes; no.

Plea: not guilty; guilty; guilty to reduced charge.
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Finding: not guilty; not proven; guilty; case deserted.

Sentence: non-custodial; ¢3 monthsj »3 months ¢1 year; >1 year ¢ 5 years;
35 yearse.

(4) Information Available to Advocate-Depute

Where no coding is given below, the coding follows that of the appropriate
variable in 1(a).

Procurator-fiscal's reasons for opposition to bail: seriousness of
offence to other information inclusive.

Sheriff's reasons for bail decision: risk of non-appearance; risk to
public; long criminal record; further offences.

Circumstances of offence to other information inclusivee.




